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I.  OVERVIEW 

1.  There  is  no  defence  in  Canadian  law  known  as  "litigation  by  proxy  contrary  to  the 
Charter". 

2.  The  Defendant  pleads  under  the  heading  "Government  Entity  and  third  party  involvement 
-  Charter"  that  this  libel  action  is  "improper  because  it  constitutes  an  action  by  direct  or 
indirect  proxy,  involving  one  or  more  institutions  or  groups  and  government  funds  or 
improperly  used  or  attributed  funds  and/or  resources"  and  that  "it  is  inconsistent  with 
section  2(b)  of  the  Canadian  Charter  of  Rights  and  Freedoms  for  a  government  entity, 
such  as  a  school  board  or  university,  to  use  government  funds  or  tuition  fees  moneys,  to 
enable  a  civil  defamation  action  by  an  employee". 

3.  The  UofO Watch  "house  negro"  publications  by  the  Defendant  represent  an  unfounded 
and  malicious  personal  attack  on  Professor  St.  Lewis'  personal  and  professional 
reputation.  This  libel  action  is  solely  about  restoring  Professor  St.  Lewis'  personal  and 
professional  reputation,  damages  and  an  injunction.  The  Defendant  attacked  the  character 
and  integrity  of  Professor  St.  Lewis  and  Professor  St.  Lewis  responded  by  commencing  a 
libel  action  in  her  own  capacity  against  the  Defendant  and  not  as  a  proxy  lawsuit  for  the 
University  of  Ottawa. 

4.  The  Defendant's  pleading  that  it  is  inconsistent  for  a  "government  entity"  such  as  a 
university  to  use  government  funds  to  enable  a  civil  action  for  defamation  by  an 
employee  is  based  on  the  false  premise  that  the  University  of  Ottawa  is  a  "government 
entity".  The  Charter  does  not  apply  to  President  Allan  Rock's  decision  that  the 
University  would  pay  the  legal  fees  of  Professor  St.  Lewis'  lawyer  in  this  libel  action. 
The  University  of  Ottawa  is  a  private  entity  and  not  "government"  as  is  required  by 
section  32  of  the  Charter. 

5.  Further,  the  Supreme  Court  of  Canada  decided  long  ago  in  Hill  v  Church  of  Scientology 
that  a  government  can  pay  for  an  employee's  legal  fees  in  libel  actions. 

6.  The  factual  foundation  for  the  Defendant's  "lawsuit  by  proxy  contrary  to  the  Charter" 
defence  is  the  same  as  the  Defendant's  Champerty/abuse  of  process  motion  that  was 
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dismissed  by  Ontario  Superior  Court  of  Justice  Smith  (the  Court  of  Appeal  dismissed  the 
Defendant's  appeal  from  the  Bench  and  his  Leave  Application  to  the  Supreme  Court  of 
Canada  was  denied  with  costs  on  a  solicitor-client  basis).  Even  if  there  was  a  defence 
known  as  a  "litigation  by  proxy  contrary  to  the  Charter",  the  Defendant's  "litigation  by 
proxy"  defence  is  a  collateral  attack  on  Justice  Smith's  dismissal  of  his  Champerty/abuse 
of  process  motion,  barred  by  the  doctrine  of  issue  estoppel  and  is  an  abuse  of  this  Court's 
process  as  a  blatant  attempt  to  relitigate  his  Champerty/abuse  of  process  motion. 
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II. 


STATEMENT  OF  DEFENCE:  GOVERNMENT  ENTITY  AND  THIRD  PARTY 


INVOLVEMENT  -  CHARTER 

7.       Paragraphs  61-67  of  the  Statement  of  Defence  plead: 

Government  entity  and  third-party  involvement  -  Charter 

(61)  In  the  alternative  or  as  a  preliminary  matter,  the  legal  action  is  improper 
because  it  constitutes  an  action  by  direct  or  indirect  proxy,  involving  one  or 
more  institutions  or  groups  and  government  funds  or  improperly  used  or 
attributed  funds  and/or  resources. 

(62)  The  Defendant's  former  employer  and  the  Plaintiffs  present  employer  the 
University  of  Ottawa  (a  public  university)  and/or  its  agents  or  representatives  have 
illegally  or  improperly,  directly  or  indirectly,  verbally  or  otherwise,  released  the 
Defendant's  personal  and  former  employee  information  to  the  Plaintiff  and/or  to  the 
Plaintiffs  counsel. 

(63)  It  is  inconsistent  with  section  2(b)  of  the  Canadian  Charter  of  Rights  and 
Freedoms  for  a  government  entity,  such  as  a  school  board  or  university,  to  use 
government  funds  or  tuition  fee  moneys,  to  enable  a  civil  action  for  defamation 
by  an  employee  -  having  acted  improperly  or  contrary  to  professional  ethics  -  against 
a  citizen  to  inhibit  justified  criticism  of  the  entity's  institutional  governmental 
activities,  including  those  of  the  employee.  Universities  were  only  granted 
independence  status  by  the  Supreme  Court  of  Canada  in  order  to  effectively  defend 
the  academic  freedoms  of  their  professors  and  students,  in  order  to  allow  protected 
criticisms  of  society's  institutions  including  universities. 

(64)  It  is  essential  that  citizens  be  granted  an  absolute  privilege  against  the  threat  of  a 
civil  action  for  defamation  being  initiated  against  them  by  their  government 
(directly  or  by  proxy). 

(65)  Further,  in  a  case  such  as  the  instant  one,  a  balance  between  an  individual's 
protection  against  defamation  and  a  free  speech  criticism  (protected  by  the  Charter 
and  of  a  key  societal  public  institution)  cannot  be  achieved  if  the  individual  (the 
Plaintiff)  benefits  from  improper  or  interested  enabling  third-party  support. 

(66)  Given  that  half  of  the  claimed  punitive  damages,  which  are  denied,  are 
stated  (Statement  of  Claim)  to  be  intended  for  donation  to  the  University  of 
Ottawa  (the  Plaintiffs  employer),  any/all  facilitation,  guarantees  or  resources  from 
the  University  of  Ottawa  or  any  of  its  allies  or  partners  for  the  instant  action  is/are 
improper. 

(67)  The  instant  action  is  intended  to  punish,  intimidate  and  silence  (the 
Defendant)  a  vocal,  responsible  and  dedicated  critic  of  many  powerful  groups, 
institutions  and  the  University  of  Ottawa,  regarding  matters  of  public  interest,  and  as 
such  is  frivolous,  vexatious  or  an  abuse  of  process. 

Statement  of  Defence  paras  61-67.  (Emphasis  added) 


3 


III.  THE  UNIVERSITY  OF  OTTAWA  IS  NOT  "GOVERNMENT"  AS  REQUIRED 
BY  SECTION  32  OF  THE  CHARTER 

A.  Introduction 

8.  The  Defendant  pleads  under  the  heading  "Government  entity  and  third  party  involvement 
-  Charter": 

(i)  that  this  libel  action  is  inconsistent  with  section  2(b)  of  the  Charter  for  a 
government  entity,  such  as  a  school  board  or  university,  to  use  government 
funds  or  tuition  fees  moneys,  to  enable  a  civil  action  for  defamation  by  an 
employee  (paragraph  63  of  the  Statement  of  Defence); 

(ii)  "it  is  essential  that  citizens  be  granted  an  absolute  privilege  against  the  threat 
of  a  civil  action  for  defamation  being  initiated  against  them  by  their 
government  (either  directly  or  by  proxy)  (paragraph  64  of  the  Statement  of 
Defence). 

9.  The  Charter  only  applies  to  Parliament  and  the  Government  of  Canada  and  the  Provincial 
Legislatures  and  the  government  of  each  province  (section  32  Charter). 

10.  The  Statement  of  Defence  is  based  on  the  false  premise  that  the  University  of  Ottawa  is  a 
"government  entity".  The  University  of  Ottawa  is  a  private  entity.  The  Charter  has  no 
application  to  University  of  Ottawa  President  Allan  Rock's  decision  that  the  University 
would  pay  the  legal  fees  of  the  Plaintiffs  lawyers  in  this  libel  action.  The  "litigation  by 
proxy  contrary  to  the  Charter"  defence  does  not  exist  in  Canadian  law. 

B.  The  Test  For  Application  Of  The  Charter  To  Private  Entities 

1 1 .  The  Canadian  Charter  of  Rights  and  Freedoms  only  applies  to  acts  of  "government"  as 
mandated  by  section  32  of  the  Charter. 

This  Charter  applies 

(a)  to  the  Parliament  and  government  of  Canada  in  respect  of  all  matters  within 
the  authority  of  Parliament  including  all  matters  relating  to  the  Yukon  Territory 
and  Northwest  Territories;  and 
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(b)  to  the  legislature  and  government  of  each  province  in  respect  of 
all  matters  within  the  authority  of  the  legislature  of  each  province. 

Canadian  Charter  of  Rights  and  Freedoms,  s.  32(1),  Part  I  of  the  Constitution  Act,  1982,  being 
Schedule  B  to  the  Canada  Act  1982  (U.K.),  1982,  c.  11,  Book  of  Authorities  of  Joanne  St. 
Lewis  [BOA],  Tab  1. 

12.  The  Charter  may  be  found  to  apply  to  a  private  entity  on  one  of  two  bases.  First,  it  may 
be  determined  that  the  entity  is  itself  "government"  for  the  purposes  of  section  32  of  the 
Charter.  Second,  an  entity  may  be  found  to  attract  Charter  scrutiny  with  respect  to  a 
particular  activity  that  can  be  ascribed  to  government. 

Eldridge  et  at.  v  Attorney  General  of  British  Columbia  et  al,  [1997]  3  SCR  624,  per  La  Forest, 
J.  at  para  44,  BOA,  Tab  2  [Eldridge]; 

Greater  Vancouver  Transportation  Authority  v  Canadian  Federation  of  Students,  2009  SCC  31, 
per  Deschamps,  J.  at  paras  15-16,  BOA,  Tab  3; 

Lobo  v  Carleton  University,  2012  ONCA  498  (CanLIl)  at  para  3,  BOA,  Tab  6  affing  2012 
ONSC  254  (CanLII)  at  para  7,  BOA,  Tab  5. 

13.  In  order  for  the  Charter  to  apply  to  a  private  entity,  it  must  be  found  to  be  implementing 
a  specific  governmental  policy  or  program. 

Eldridge,  supra,  per  La  Forest,  J.  at  para  43,  BOA,  Tab  2.  (Emphasis  in  the  decision) 

14.  Ontario  Superior  Court  of  Justice  Roccamo  dealt  with  section  32  of  the  Charter  in 
deciding  that  Carleton  University  was  not  subject  to  the  Charter  in  Lobo  v  Carleton 
University.  In  that  case,  pro-life  students  claimed  that  their  section  2(b)  Charter  freedom 
of  expression  was  infringed  because  Carleton  University  refused  to  allow  them  to  display 
their  placards  at  their  preferred  location  on  campus.  Justice  Roccamo  held  that  the 
Charter  had  no  application  to  Carleton  University  as  a  private  entity.  Justice  Roccamo' s 
decision  was  upheld  by  the  Court  of  Appeal. 

Lobo  v  Carleton  University,  2012  ONCA  498  (CanLII)  at  paras  3-4,  BOA,  Tab  6  affing  2012 
ONSC  254  (CanLII)  at  paras  14-17,  BOA,  Tab  5. 

C.  An  Entity's  Performance  Of  A  Public  Function  Does  Not  Make  It  Part  of 
"Government"  For  The  Purposes  of  Section  32  of  the  Charter 

15.  In  order  for  the  Charter  to  apply  to  institutions  other  than  Parliament,  the  provincial 
Legislatures  and  the  federal  and  provincial  governments,  an  entity  must  truly  be  acting  in 
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a  "governmental"  capacity  as  opposed  to  a  merely  "public"  capacity.  In  Godbout  v 
Longueil,  Justice  La  Forest  held: 

[T]he  mere  fact  that  an  entity  performs  what  may  loosely  be  termed  a  'public 
function'  will  not  by  itself  mean  that  the  body  under  examination  is 
'governmental'  in  nature. .  .In  order  for  the  Charter  to  apply. .  .an  entity  must  truly 
be  acting  in  what  can  accurately  be  described  as  a  'governmental'  -  as  opposed  to 
a  merely  'public'  -  capacity. 

Godbout  v  Longueil,  [1997]  3  SCR  844,  per  La  Forest,  J.  at  para  49,  BOA,  Tab  7. 

16.  The  fact  that  universities  are  statutory  bodies  performing  a  public  service  does  not  in 
itself  make  them  part  of  government  within  the  meaning  of  section  32  of  the  Charter. 

McKinney  v  University  ofGuelph,  [1990]  3  SCR  229,  per  La  Forest,  J.  at  para  34,  BOA,  Tab 
8  [McKinney]. 

17.  Universities  do  not  form  part  of  government  simply  because  they  perform  an  important 
public  service.  Many  institutions  in  our  society  perform  functions  that  are  undeniably  of 
an  important  public  nature,  but  are  undoubtedly  not  part  of  government.  These  include 
institutions  of  learning,  and  this  may  be  so  even  though  they  are  subjected  to  extensive 
governmental  regulations  and  even  assistance  from  the  public  purse. 

McKinney,  supra,  per  La  Forest,  J.  at  para  35,  BOA,  Tab  8. 

18.  Universities  are  not  organs  of  government  notwithstanding  that  they  are  subject  to 
regulatory  limitations  or  because  of  their  dependence  on  government  funds.  In  McKinney, 
supra,  Justice  La  Forest  held: 

[40]  "It  is  evident  from  what  has  been  recounted  that  the  universities'  fate  is 
largely  in  the  hands  of  the  government  and  that  the  universities  are  subject 
to  important  limitations  on  what  they  can  do,  either  by  regulation  or  because 
of  their  dependence  on  government  funds.  It  by  no  means  follows,  however, 
that  the  universities  are  organs  of  the  government.  There  are  many  other 
entities  that  receive  government  funding  to  accomplish  policy  objectives 
governments  seek  to  promote.  The  fact  is  that  each  of  the  universities  has  its  own 
governing  body.  ... 

[41]  The  government  thus  has  no  legal  power  to  control  the  universities  even  if  it 
wished  to  do  so.  Though  the  universities,  like  other  private  organizations,  are 
subject  to  government  regulations  and  in  large  measure  depend  on  government 
funds,  they  manage  their  own  affairs  and  allocate  these  funds,  as  well  as  those 
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from  tuition  endowment  funds  and  other  sources...  The  Act  incorporates  a 
University  and  does  not  alter  the  traditional  nature  of  such  an  institution  as  a 
community  of  scholars  and  students  enjoying  substantial  autonomy." 

McKinney,  supra,  per  La  Forest,  J.  at  paras  40-41,  BOA,  Tab  8. 

19.  Though  the  Legislature  may  determine  much  of  the  environment  in  which  Universities 
operate,  the  reality  is  that  they  function  as  autonomous  bodies  within  that  environment. 
Justice  La  Forest  stated  in  McKinney: 

[42]  The  legal  autonomy  of  the  universities  is  fully  buttressed  by  their 
traditional  position  in  society.  Any  attempt  by  government  to  influence 
university  decisions,  especially  decisions  regarding  appointment,  tenure  and 
dismissal  of  academic  staff,  would  be  strenuously  resisted  by  the  universities  on 
the  basis  that  this  could  lead  to  breaches  of  academic  freedom.  In  a  word,  these 
are  not  government  decisions.  Though  the  Legislature  may  determine  much  of 
the  environment  in  which  universities  operate,  the  reality  is  that  they 
function  as  autonomous  bodies  within  that  environment.  There  may  be 
situations  in  respect  of  specific  activities  where  it  can  fairly  be  said  that  the 
decision  is  that  of  the  government,  or  that  the  government  sufficiently  partakes  in 
the  decision  as  to  make  it  an  act  of  government,  but  there  is  nothing  here  to 
indicate  any  participation  in  the  decision  by  the  government  and,  as  noted,  there  is 
no  statutory  requirement  imposing  mandatory  retirement  on  the  universities. 

[...] 

[45]  I,  therefore,  conclude  that  the  respondent  universities  do  not  form  part  of  the 
government  apparatus,  so  their  actions,  as  such,  do  not  fall  within  the  ambit  of  the 
Charter.  Nor  in  establishing  mandatory  retirement  for  faculty  and  staff  were  they 
implementing  a  governmental  policy. 

McKinney,  supra,  per  La  Forest,  J.  at  paras  42,  45,  BOA,  Tab  8.  (Emphasis  added) 

20.  In  Harrison  v  University  of  British  Columbia,  the  Supreme  Court  of  Canada  held  that 
there  was  no  government  control  over  the  University,  notwithstanding  that  four  statutes 
monitored  and  regulated  the  expenditure  of  public  funds  a  University  received.  The  fact 
that  the  University  was  fiscally  accountable  under  these  four  statutes  did  not  establish 
government  control  or  influence  upon  the  core  functions  of  the  University  and  in 
particular  the  mandatory  retirement  policy  and  contracts  in  issue. 

Harrison  v  University  of  British  Columbia,  [1990]  3  SCR  451,  per  La  Forest,  J.  at  pp  463-464, 
BOA,  Tab  9. 


7 


D.       The  University  of  Ottawa  Is  Not  A  "Government  Entity" 

21 .  The  first  basis  upon  which  the  Charter  may  be  found  to  apply  to  a  private  entity  is  if  the 
entity  is  itself  "government". 

Eldridge,  supra,  per  La  Forest  J.  at  para  44,  Tab  2. 

22.  The  University  of  Ottawa  is  a  private  entity  created  by  the  University  of  Ottawa  Act, 
1965.  Justice  Smith  held  in  paragraph  84  of  his  Champerty/abuse  of  process  decision 
that:  "The  University  of  Ottawa  is  a  private  entity  and  is  not  a  governmental  body, 
however,  it  does  receive  grants  from  governments". 

23.  Under  the  University  of  Ottawa  Act,  1965,  the  government,  conduct,  management  and 
control  of  the  University  and  of  its  property,  revenues,  business  and  affairs  are  vested  a 
Board  of  Governors.  The  Board  possesses  all  the  powers  necessary  or  convenient  to 
perform  its  duties  and  achieve  the  objects  and  purposes  of  the  University,  including  the 
power  to  make  bylaws,  rules  and  regulations.  The  Board  also  has  the  power  of 
appointment  and  removal  of  the  Rector  and  the  Vice-Rectors,  the  heads  of  all  faculties 
and  schools,  all  officers  of  the  University  and  of  the  faculties,  the  teaching  staff  and  all 
other  officers,  clerks,  employees,  agents  and  servants  of  the  University. 

Ottawa  University  Act,  1965,  SO  1965,  C.137,  s.  11,  BOA,  Tab  10. 

24.  Ottawa  University  has  the  power,  vested  in  the  Board,  to  purchase  or  otherwise  acquire 
and  fully  dispose  of  any  estate  or  property.  The  Board  is  also  empowered  to  make 
investment  and  borrowing  decisions  without  prior  approval  from  the  province  of  Ontario. 
The  Board  that  has  the  power  to  appoint  auditors  which  are  required  to  audit  the 
University  accounts  at  least  once  a  year. 

Ottawa  University  Act,  1965,  supra,  at  ss.  11, 20,  25, 26,  BOA,  Tab  10. 

25.  Academic  governance  of  the  University  of  Ottawa  is  vested  in  the  Senate,  which  is  the 
highest  academic  body  in  the  university  and  the  final  academic  authority  on  campus.  The 
Rector  is  the  chief  executive  officer  of  the  University  and  chairman  of  the  Senate  and  has 
supervision  over  and  direction  of  the  academic  work  and  general  administration  of  the 
University,  the  teaching  staff,  officers,  servants  and  students  thereof,  and  has  such  other 
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powers  and  duties  as  from  time  to  time  may  be  conferred  upon  or  assigned  to  him  by  the 
Board. 

Ottawa  University  Act,  1965,  supra  at  s.  13,  BOA,  Tab  10. 

26.  The  Ottawa  University  Act,  1965  does  not  grant  the  Ontario  Government  any  control  over 
the  management  or  affairs  of  the  University  of  Ottawa.  Accordingly,  the  Charter  does  not 
apply  to  the  University  of  Ottawa  on  the  basis  that  the  entity  is  itself  "government". 

E.  The  University  of  Ottawa  Was  Not  Implementing  A  Government  Policy  Or 
Program  When  President  Allan  Rock  Agreed  To  Pay  For  An  Employee's  Legal  Fees 

27.  The  second  basis  a  private  entity  may  be  found  to  attract  Charter  scrutiny  is  with  respect 
to  a  particular  activity  that  can  be  ascribed  to  government.  In  order  for  the  Charter  to 
apply  to  a  private  entity,  it  must  be  found  to  be  implementing  a  specific  government 
policy  or  program.  One  must  scrutinize  the  quality  of  the  act  at  issue,  rather  than  the 
quality  of  the  actor.  If  the  act  is  truly  "governmental"  in  nature  -  for  example  the 
implementation  of  a  specific  statutory  scheme  or  a  government  program  -  the  entity 
performing  it  will  be  subject  to  review  under  the  Charter  only  in  respect  of  that  act,  and 
not  its  other,  private  activities. 

Eldriclge,  supra,  per  La  Forest,  J.  at  para  44,  BOA,  Tab  2.  (All  emphasis  added) 

28.  In  order  to  distinguish  the  internal  management  of  a  private  entity  from  an  act  that  is  truly 
"governmental"  in  nature,  there  must  be  a  direct  and  precisely-defined  connection 
between  a  specific  government  policy  and  the  private  entity's  impugned  conduct. 

Eldridge,  supra,  at  para  51,  BOA,  Tab  2; 

Greater  Vancouver  Transportation  Authority  v  Canadian  Federation  of  Students,  supra,  per 
Deschamps,  J.  at  para  15,  BOA,  Tab  3. 

29.  In  Eldridge,  Justice  La  Forest  found  that  the  structure  of  the  Hospital  Insurance  Act 
revealed  that  in  providing  medically  necessary  services,  hospitals  carried  out  a  specific 
governmental  objective  in  that  they  were  required  to  supply  the  general  hospital  services 
specified  in  the  Act.  The  Hospital  Insurance  Act  provided  for  the  delivery  of  a 
comprehensive  social  program.  The  hospitals  were  "merely  the  vehicles"  used  by  the 
government  to  implement  the  delivery  of  the  comprehensive  social  program  (the 
interlocking  federal-provincial  medicare  system).  The  hospitals  were  found  to  be  agents 
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for  the  provincial  government  in  providing  the  specific  medical  services  set  out  in  the 
Hospital  Insurance  Act. 

Eldridge,  supra,  at  paras  49-51,  BOA,  Tab  2. 

30.  Paying  the  legal  fees  for  an  employee's  libel  action  is  not  an  activity  that  can  be 
considered  as  implementing  a  specific  government  policy  or  program  as  contemplated  in 
Eldridge.  There  is  no  direct  and  precisely  defined  connection  between  a  specific 
government  policy  and  the  University's  decision  to  fund  its  employee's  legal  fees  as 
required  by  Eldridge. 

31.  The  Supreme  Court  of  Canada  held  in  McKinney  v  University  of  Guelph  that  the 
mandatory  retirement  policy  of  a  University  was  not  subject  to  Charter  scrutiny 
notwithstanding  that  the  University  of  Guelph  was  performing  an  important  public 
service.  The  "important  public  service"  referred  to  in  McKinney  was  the  provision  of 
post-secondary  education  and  the  granting  of  degrees.  As  decided  in  Godbout  v  Longueil, 
an  entity  must  truly  be  acting  in  a  "governmental"  capacity  as  opposed  to  a  "public" 
capacity. 

32.  In  Lobo  v  Carleton  University,  supra,  the  Court  of  Appeal  for  Ontario  rejected  the 
Appellants'  arguments  that  by  not  permitting  a  group  of  pro-life  students  to  set  up  their 
displays  in  a  specific  location  on  Carleton  University's  property,  that  Carleton  University 
was  limiting  the  students'  Charter  freedom  of  expression  in  the  course  of  carrying  out  a 
government  program  of  the  delivery  of  post-secondary  education.  The  Court  of  Appeal 
upheld  Justice  Roccamo's  decision  that  in  booking  space  for  non-academic  extra- 
curricular use,  the  University  was  not  implementing  a  specific  government  policy  or 
program  as  contemplated  in  Eldridge.  Justice  Roccamo  held: 

[14]  The  Plaintiffs'  reference  to  the  outcome  in  Pridgen  v.  University  of  Calgary, 
2010  ABQB  644  (CanLII),  2010  ABQB  644,  497  A.R.  219,  under  appeal,  fails  to 
recognize  that  the  Court  made  specific  reference  to  the  governing  structure  of  the 
university  in  that  case  which  involved  significant  government  involvement.  On 
this  basis,  the  Court  found  the  university  was  delivering  a  specific  government 
program  in  partnership  with  the  government.  By  contrast,  the 
Carleton  University  Act,  1952  created  an  autonomous  entity  whose  structure  and 
governance  is  in  no  way  prescribed  by  the  government.  Subsequent  enactment  of 
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the  Post-secondary  Education  Choice  and  Excellence  Act  in  no  way  derogates 
from  that  autonomy. 

[15]  The  Plaintiffs  argue  that  the  necessary  connection  to  government 
programming  or  a  specific  statutory  scheme  has  been  recognized  in  cases  where 
the  entity  in  question  is  publicly  funded  and  serves  a  public  need,  such  as  in  the 
case  of  the  delivery  of  post-secondary  education  by  universities.  However,  in 
McKinney,  supra,  the  Supreme  Court  cautioned  at  p.  269  that  mere  performance 
of  a  public  service  by  a  publicly  funded  entity  may  not  be  sufficient  to  engage  the 
Charter. 

There  is  nothing  to  indicate  that  in  entering  into  these  arrangements,  the 
universities  were  in  any  way  following  the  dictates  of  the  government. 
They  were  acting  purely  on  their  own  initiative.  Unless,  then,  it  can  be 
established  that  they  form  part  of  government,  the  universities'  action  here 
cannot  fall  within  the  ambit  of  the  Charter.  That  cannot  be  answered  by 
the  mere  fact  that  they  are  incorporated  and  perform  an  important  public 
service.  Many  institutions  in  our  society  perform  functions  that  are 
undeniably  of  an  important  public  nature,  but  are  undoubtedly  not  part  of 
the  government: 

[16]  Consistent  with  that  reasoning,  Ross  J.  in  Dobreff  v.  Davenport,  2008 
Carswell  Ont.  8244  (S.C.)  at  para.  22,  cited  McKinney  in  holding  that  "the 
Charter  was  not  intended  to  cover  activities  by  non-governmental  entities 
created  by  government  for  legally  facilitating  private  individuals  to  do  things 
of  their  own  choosing  without  engaging  governmental  responsibility."  He 
went  on  to  hold  at  para.  25  "the  Charter  does  not  apply  to  discriminatory  acts  by  a 
private  actor,  rather,  the  Charter  prohibits  discrimination  by  the  application  or 
operation  of  law." 

[17]  In  finding,  as  I  have,  that  the  pleadings  fail  to  disclose  how  CU  [Carleton 
University]  has  effected  a  specific  government  program  or  statutory  scheme,  I  am 
reminded  of  the  result  in  Harrison  v.  University  of  British  Columbia,  1990  CanLII 
61  (SCC),  [1990]  3  S.C.R.  451  where  the  Supreme  Court  found  that  the 
University  of  British  Columbia  was  not  under  government  control  or  influence 
notwithstanding  that  the  university  was  fiscally  accountable  under  four  different 
statutes.  Neither  the  Carleton  University  Act  1952,  nor  the  Post-secondary 
Education  Choice  and  Excellence  Act,  2000,  establish  government  control  or 
influence  over  CU  in  any  manner,  let  alone  with  respect  to  allocation  of  space  or 
venues  on  campus  property 

Lobo  v  Carleton  University,  2012  ONSC  254  (CanLII)  (per  Toscano  Roccamo  J.)  at  paras 
14-17,  BOA,  Tab  5,  aff  d  2012  ONCA  498  (CanLII)  at  paras  3-4,  BOA,  Tab  6.  (emphasis 
added) 

The  Court  of  Appeal  for  Ontario  in  Lobo  v  Carleton  University  held  : 
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[3]  In  Eldridge,  the  Supreme  Court  of  Canada  explained  that  the  Charter  may  be 
found  to  apply  to  a  private  entity  on  one  of  two  bases.  First,  it  may  be  determined 
that  the  entity  is  itself  "government"  for  purposes  of  s.  32  of  the  Charter.  Second, 
an  entity  may  be  found  to  attract  the  Charter 's  scrutiny  with  respect  to  a  particular 
activity  that  can  be  ascribed  to  government.  As  to  the  first  basis,  the  appellants 
concede  that  the  respondent  is  not  "government"  for  purposes  of  s.  32  of  the 
Charter.  Rather,  as  noted  earlier,  they  argue  that  the  respondent  is  implementing 
a  specific  government  program.  That  program  is  the  delivery  of  post- 
secondary  education.  The  actions  of  the  respondent  such  as  the  limiting  of 
the  appellants'  right  to  freedom  of  expression  were,  according  to  the 
appellants,  actions  taken  by  the  University  in  the  course  of  delivering  a 
government  program.  In  the  appellants'  submissions,  therefore,  the  motion 
judge  erred  in  concluding  that  the  University  was  not  acting  as  government  in  the 
circumstances  of  this  case.  At  a  minimum,  the  appellants  argue  that  the  Eldridge 
issue  and  whether  the  respondent  was  subject  to  Charter  review  ought  to  have 
been  left  to  be  decided  at  trial  with  the  benefit  of  a  full  evidentiary  record. 

[4]  We  disagree.  As  explained  by  the  motion  judge,  when  the  University 
books  space  for  non-academic  extra-curricular  use,  it  is  not  implementing  a 
specific  government  policy  or  program  as  contemplated  in  Eldridge.  In 
carrying  out  this  particular  activity  there  is,  therefore,  no  triable  issue  as  to 
whether  Charter  scrutiny  applies  to  the  respondent's  actions 

Lobo  v  Carleton  University,  2012  ONCA  498  (CanLII)  at  paras  3-4,  BOA,  Tab  6. 

34.  The  particular  "act"  in  issue  in  this  libel  action  between  Professor  St.  Lewis  and  Denis 
Rancourt  is  University  of  Ottawa  President  Allan  Rock's  decision  that  the  University 
would  pay  for  the  legal  fees  of  Professor  St.  Lewis'  lawyers  in  suing  the  Defendant  for 
libel.  That  "act"  does  not  involve  any  government  action.  There  is  a  complete  absence  of 
a  nexus  between  this  "act"  of  President  Rock  and  government  action.  Indeed,  it  was 
perfectly  proper  for  the  Government  of  Ontario  to  pay  for  the  legal  costs  of  its  employee 
(Crown  Attorney  Casey  Hill)  to  sue  for  libel. 

Hill  v  Church  of  Scientology  of  Toronto,  [1992]  OJ  No  451  (SCJ),  per  Carruthers  J,  at  paras 
8, 12,  BOA,  Tab  11,  affd  [1995]  2  SCR  1130,  BOA,  Tab  13.  (Emphasis  added) 

35.  Contrary  to  paragraph  63  of  the  Statement  of  Defence,  the  University  of  Ottawa  is  not  a 
government  entity  and  therefore  section  2(b)  of  the  Charter  guaranteeing  freedom  of 
expression  has  no  application  to  President  Allan  Rock's  decision  to  reimburse  an 
employee's  legal  costs  in  suing  the  Defendant. 
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Contrary  to  paragraph  64  of  the  Statement  of  Defence,  there  is  no  absolute  privilege 
against  the  threat  of  civil  action  for  defamation  being  initiated  against  the  Defendant  by 
"government"  because  "government"  had  nothing  to  do  with  President  Rock's  decision. 
Further,  freedom  of  expression  in  Canada  is  not  absolute  and  subject  to  limitations  such 
as  the  laws  of  libel.  The  Supreme  Court  of  Canada  rejected  an  attempt  in  Hill  v  Church  of 
Scientology  to  reform  the  common  law  of  libel  pursuant  to  section  2(b)  of  the  Charter 
and  introduce  the  American  absence  of  malice  standard  created  by  the  U.S.  Supreme 
Court  decision  of  New  York  Times  v  Sullivan.  Ontario's  laws  of  libel  are  drastically 
different  from  American  laws  of  libel. 

Hill  v  Church  of  Scientology  of  Toronto,  [1995J  2  SCR  1130  at  para  141,  BOA,  Tab  13. 
See  also:  Grant  v  Torstar  Corp,  2009  SCC  61,  [2009]  3  SCR  640  at  para  45,  BOA,  Tab  28. 
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IV.  GOVERNMENTS  CAN  FUND  AN  EMPLOYEE'S  LIBEL  ACTION  AND  THE 
FUNDING  IS  NOT  RELEVANT  TO  THE  LIBEL  ACTION 

A.       Supreme  Court  of  Canada  -  Hill  v.  Church  of  Scientology 

37.  In  Hill  v  Church  Scientology  of  Toronto,  the  plaintiff,  Casey  Hill  (now  Mr.  Justice  Hill) 
was  a  Crown  Attorney  employed  by  the  Government  of  Ontario.  The  plaintiffs  libel 
action  against  the  Church  of  Scientology  was  entirely  funded  by  the  Ministry  of  Attorney 
General  of  Ontario.  The  jury  awarded  the  plaintiff  $1.6  million  in  total  damages.  Justice 
Carruthers  ruled  during  the  trial  (see  paragraph  12  below)  that  details  of  the  plaintiffs 
arrangements  with  his  employer  concerning  the  costs  incurred  by  him  in  proceeding  with 
this  action  were  not  relevant  to  the  libel  action: 

[8]  The  press  release  which  was  published  on  October  4,  1991,  reads,  in  full,  as 
follows: 

"[..•] 

Hill's  funding  was  exposed  in  the  Legislature  by  MPP  Bob  Runciman  in 
1988,  as  $47,807.33  of  Hill's  legal  fees  were  included  in  a  larger  sum  paid 
to  the  firm  of  Tory,  Tory,  DesLauriers  and  Binnington  with  a  cheque 
which  was  labelled  "travel/claims". 

Access  to  Information  documents  from  that  time  show  that  David  Attley, 
Chief  Administrative  Officer  of  the  Criminal  Law  Division  was  concerned 
that  this  case  was  "setting  a  dangerous  precedent,  in  that  it  would  appear 
that  (Casey  Hill's)  immediate  supervisors  were  funding  a  personal  law  suit 
investigated  by  them." 

[•••] 

Rev.  Smith  charged,  "It  is  heinous  that  this  taxpayer  funding  arrangement 
could  not  be  brought  to  the  attention  of  the  jury.  The  Attorney  General's 
office  has  kept  this  matter  from  public  view  prior  to  1988  and  it  is 
outrageous  that  only  Access  to  Information  could  bring  this  matter  to 
light." 

[...] 

[12]  ...  I  note  here  that  during  the  course  of  the  trial  I  also  concluded  that 
details  of  the  plaintiffs  arrangements  with  his  employer  made  in  1988  or 
thereabouts  concerning  the  costs  incurred  by  him  in  proceeding  with  this 
action  were  not  relevant. 
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Hill  v  Church  of  Scientology  of  Toronto,  [1992]  OJ  No  451  (SCJ),  per  Carruthers  J,  at  paras 
8, 12,  BOA,  Tab  11,  aff  d  [1995]  2  SCR  1130,  BOA,  Tab  13.  (Emphasis  added) 

38.  The  Court  of  Appeal  for  Ontario  in  Hill  held  that  the  payment  of  the  plaintiffs  legal  fees 
by  the  government  did  not  effect  a  change  in  his  constitutional  status  or  somehow  convert 
his  lawsuit  into  an  act  of  government.  The  litigation  was  litigation  between  private  parties 
to  which  the  Charter  has  no  application: 

[94]  Further,  we  do  not  perceive  the  evidence  that  the  Government  of  Ontario 
provided  financial  assistance  to  Casey  Hill  in  respect  of  the  conduct  of  this 
proceeding  as  either  relevant  to  or  determinative  of  the  Charter  issue.  The 
payment  of  Casey  Hill's  legal  fees  by  the  government  does  not  effect  a  change 
in  his  constitutional  status  or  somehow  convert  his  lawsuit  into  an  act  of 
government.  In  McKinney,  supra,  the  dependency  of  the  universities  upon 
government  funding  to  finance  their  activities,  including,  presumably,  their  legal 
costs  in  defending  the  challenge  to  their  mandatory  retirement  policies,  was 
viewed  as  neither  relevant  nor  determinative.  The  test  was  whether  the 
universities  formed  part  of  the  government  apparatus  and  whether  they  were 
implementing  government  policy  in  establishing  mandatory  retirement.  Casey 
Hill's  libel  action  cannot  be  characterized  as  an  implementation  of  government 
policy. 

[95]  In  our  opinion,  this  litigation  was  litigation  between  private  parties  to 
which  the  Charter  has  no  application. 

Hill  v  Church  of  Scientology  of  Toronto,  [1994]  OJ  No  961  (ONCA)  at  paras  94-95,  BOA,  Tab 
12,  aff  d  1995  CanLII  59  (SCC),  BOA,  Tab  13. 

39.  The  Supreme  Court  of  Canada  held  that  the  mere  funding  of  defamation  litigation  did  not 
convert  a  lawsuit  commenced  by  an  individual  into  government  action.  In  reaching  this 
conclusion  the  Supreme  Court  of  Canada  made  three  findings  apt  to  the  Defendant's 
alleged  "litigation  by  proxy  contrary  to  the  Charter'"  defence:  (1)  it  was  the  character, 
competence  and  integrity  of  the  plaintiff  that  was  attacked,  not  that  of  the  government; 
(2)  the  plaintiff  instituted  legal  proceedings  in  his  own  capacity  and  there  was  no 
evidence  that  the  government  requested  the  plaintiff  to  commence  the  action;  and  (3) 
there  was  no  evidence  that  the  government  controlled  the  conduct  of  the  litigation  in  any 
way. 
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40.  Justice  Cory  held  in  Hill  v  Church  of  Scientology  that  there  was  no  legal,  evidentiary  or 
logical  basis  of  support  for  the  Defendant  Church  of  Scientology's  allegation  that  a 
government  was  using  a  defamation  action  to  infringe  it's  freedom  of  expression  in  a 
manner  contrary  to  the  Charter. 

[70]  The  appellants  argue  that  at  all  material  times  Casey  Hill  was  an  agent  of  the 
Crown,  acting  on  behalf  of  the  Attorney  General  of  Ontario,  and  that  the 
defamatory  statements  which  are  the  subject  of  the  present  action  were  made  in 
relation  to  acts  undertaken  by  him  in  that  capacity.  They  further  submit  that  Casey 
Hill  commenced  these  legal  proceedings  at  the  direction  and  with  the  financial 
support  of  the  Attorney  General  in  order  to  vindicate  the  damage  to  the  reputation 
of  the  Ministry  resulting  from  criticism  levelled  at  the  conduct  of  one  of  its 
officials.  It  is,  therefore,  contended  that  this  action  represents  an  effort  by  a 
government  department  to  use  the  action  of  defamation  to  restrict  and 
infringe  the  freedom  of  expression  of  the  appellants  in  a  manner  that  is 
contrary  to  the  Charter. 

[71]  These  submissions  cannot  be  accepted.  They  have  no  legal,  evidentiary, 
or  logical  basis  of  support.  Casey  Hill's  constitutional  status  for  the  purpose  of 
the  application  of  the  Charter  should  not  be  determined  by  the  nature  of  the 
allegations  made  against  him.  Rather,  the  determination  of  whether  state 
involvement  existed  is  dependent  upon  the  circumstances  surrounding  the 
institution  of  the  libel  proceedings. 


[75]  The  appellants  impugned  the  character,  competence  and  integrity  of 
Casey  Hill,  himself,  and  not  that  of  the  government.  He,  in  turn,  responded 
by  instituting  legal  proceedings  in  his  own  capacity.  There  was  no  evidence 
that  the  Ministry  of  the  Attorney  General  or  the  Government  of  Ontario  required 
or  even  requested  him  to  do  so.  Neither  is  there  any  indication  that  the  Ministiy 
controlled  the  conduct  of  the  litigation  in  any  way.  Further,  the  fact  that  Casey 
Hill's  suit  may  have  been  funded  by  the  Ministry  of  the  Attorney  General  does  not 
alter  his  constitutional  status  or  cloak  his  personal  action  in  the  mantle  of 
government  action. 

Hill  v  Church  of  Scientology  of  Toronto,  1995  CanLII  59  (SCC)  at  paras  70-71,  75, 
BOA,  Tab  13.  (Emphasis  added) 

B.       Justice  Smith's  Champerty  Costs  Decision 

41.  In  his  October  4,  2013  Costs  Decision  on  Mr.  Rancourt's  Champerty  Motion,  Justice 
Smith  ruled  that  the  arrangements  between  the  University  of  Ottawa  and  Professor  St. 
Lewis  as  to  the  payment  of  costs  are  not  relevant  to  the  libel  action: 
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[16]  In  Hill  v.  The  Church  of  Scientology  of  Toronto,  1995  CanLII  59  (SCC), 
[1995]  2  S.C.R.  1130,  the  plaintiffs  libel  action  against  the  Church  of 
Scientology  was  entirely  funded  by  the  Ministry  of  the  Attorney  General  of 
Ontario.  The  Supreme  Court  upheld  the  ruling  that  details  of  the  plaintiffs 
arrangements  with  his  employer  concerning  the  costs  incurred  by  him  in  the 
legal  proceeding  were  not  relevant  to  the  libel  action.  For  the  same  reasons  as 
set  out  in  my  previous  decisions  St.  Lewis  v.  Rancourt,  2012  ONSC  3320 
(CanLII),  2012  ONSC  3320  and  St.  Lewis  v.  Rancourt,  2012  ONSC  5998 
(CanLII),  2012  ONSC  5998,  I  find  that  the  arrangements  between  St.  Lewis 
and  the  University  as  to  the  payment  of  costs  and  the  University's  right  to 
recover  costs  awarded  to  St.  Lewis  in  the  proceeding  are  not  relevant  to  the 
libel  action  and  do  not  prevent  the  awarding  of  costs  to  the  successful  parties  on  a 
motion. 

St.  Lewis  v  Rancourt,  2013  ONSC  6118  (CanLII)  at  para  16,  BOA,  Tab  17.  (Emphasis  added) 

C.       Additional  Decisions  Upholding  A  Government's  Funding  Of  An  Employee's  Libel 
Action 

42.  Justice  Corbett  held  in  Halton  Hills  v  Kerouac  that  a  government  could  fund  a 
defamation  action  by  one  of  its  employees: 

[55]  Further,  as  noted  already,  it  is  permissible  for  public  servants  to  sue  in 
defamation.  Where  the  defamatory  comments  have  been  made  concerning  the 
public  servant's  performance  of  his  public  duties,  it  may  be  permissible  for 
the  state  to  fund  the  lawsuit.  The  expenditure  of  public  money  is  a  matter  for 
which  government  is  responsible  to  the  people.  It  may  be  thought  that  individuals 
will  not  wish  to  devote  themselves  to  public  service,  at  modest  remuneration,  if 
they  would  not  be  supported  in  the  defence  of  their  reputations  by  their  employer. 
It  is  not  clear  to  me  that  a  prohibition  on  defamation  actions  by  government  would 
preclude  the  use  of  public  funds  to  finance  defamation  actions  brought  by  public 
servants. 

Halton  Hills  v  Kerouac,  2006  CanLII  12970  (ONSC)  at  para  55,  BOA,  Tab  14.  (Emphasis 
added) 

43.  In  Whitcombe  v  Manderson,  the  Ontario  Superior  Court  dismissed  the  motion  brought  by 
the  intervenor  to  strike  the  statement  of  claim  on  the  grounds  that  a  county  was  funding 
defamation  litigation  against  the  defendant.  The  Court  notes  that  the  intervenor  was 
unable  to  cite  any  Canadian  authority  where  a  court  has  ruled  that  a  government  is 
prohibited  from  funding  defamation  litigation  commenced  by  a  public  servant,  citing  the 
above  noted  passages  of  the  Supreme  Court  of  Canada  decision  Hill  v  Church  of 
Scientology  (paras  70-71,  75)  and  Halton  Hills  (Town)  v  Kerouac  (para  55). 
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Whitcombe  v  Manderson,  2009  CanLII  72030  (ONSC)  at  para  21-22, 25,  BOA,  Tab  15. 

44.  In  Lorch  v  McHale,  Lederman  J.  for  the  Ontario  Superior  Court  considered  the  issue  of 
maintenance  in  the  context  of  defamation.  The  defendants  alleged  that  an  OPP  official 
was  liable  for  maintenance  of  a  defamation  action  of  the  plaintiff  police  officers  after 
releasing  a  public  statement  that  said  he  would  arrange  for  the  OPP  to  financially  support 
the  defamation  action.  The  Court  found  that  there  was  no  evidence  to  support  this  claim: 

McHale  pleads  that  Fantino  had  a  personal,  improper  purpose  of  causing  financial 
harm  and  suppressing  legitimate  public  discussion.  However,  the  facts  pleaded  do 
not  support  this  conclusion.  Section  50  (5)  of  the  Police  Services  Act  grants 
statutory  authority  for  the  plaintiff  police  officers  to  be  reimbursed  at  the  end  of 
litigation  if  they  acted  in  good  faith.  Fantino' s  commitment  to  ensure  that  the 
plaintiff  police  officers  are  reimbursed,  without  more,  cannot  constitute  an 
improper  motive. 

Furthermore,  to  establish  an  action  in  maintenance,  "officious  intermeddling"  or 
"stirring  up"  of  the  parties  to  litigation  must  be  pleaded.  Fantino's  statement,  for 
the  reasons  stated  above,  falls  short  of  "stirring  up"  litigation. 

Lorch  v  McHale,  2008  CanLII  35685  (ONSC)  at  paras  32-33,  BOA,  Tab  16.  (Emphasis 
added) 

V.       ISSUE  ESTOPPEL,  COLLATERAL  ATTACK  AND  ABUSE  OF  PROCESS 
A.  Introduction 

45.  The  Statement  of  Defence  states: 

(61)  In  the  alternative  or  as  a  preliminary  matter,  the  legal  action  is  improper 
because  it  constitutes  an  action  by  direct  or  indirect  proxy,  involving  one  or  more 
institutions  or  groups  and  government  funds  or  improperly  used  or  attributed 
funds  and/or  resources. 


(63)  It  is  inconsistent  with  section  2(b)  of  the  Canadian  Charter  of  Rights  and 
Freedoms  for  a  government  entity,  such  as  a  school  board  or  university,  to  use 
government  funds  or  tuition  fee  moneys,  to  enable  a  civil  action  for  defamation  by 
an  employee  -  having  acted  improperly  or  contrary  to  professional  ethics  -  against 
a  citizen  to  inhibit  justified  criticism  of  the  entity's  institutional  governmental 
activities,  including  those  of  the  employee.  Universities  were  only  granted 
independence  status  by  the  Supreme  Court  of  Canada  in  order  to  effectively 
defend  the  academic  freedoms  of  their  professors  and  students,  in  order  to  allow 
protected  criticisms  of  society's  institutions  including  universities. 
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(64)  It  is  essential  that  citizens  be  granted  an  absolute  privilege  against  the  threat 
of  a  civil  action  for  defamation  being  initiated  against  them  by  their  government 
(directly  or  by  proxy). 

(65)  Further,  in  a  case  such  as  the  instant  one,  a  balance  between  an  individual's 
protection  against  defamation  and  a  free  speech  criticism  (protected  by  the 
Charter  and  of  a  key  societal  public  institution)  cannot  be  achieved  if  the 
individual  (the  Plaintiff)  benefits  from  improper  or  interested  enabling  third-party 
support. 

(66)  Given  that  half  of  the  claimed  punitive  damages,  which  are  denied,  are  stated 
(Statement  of  Claim)  to  be  intended  for  donation  to  the  University  of  Ottawa  (the 
Plaintiffs  employer),  any/all  facilitation,  guarantees  or  resources  from  the 
University  of  Ottawa  or  any  of  its  allies  or  partners  for  the  instant  action  is/are 
improper. 

(67)  The  instant  action  is  intended  to  punish,  intimidate  and  silence  (the 
Defendant)  a  vocal,  responsible  and  dedicated  critic  of  many  powerful  groups, 
institutions  and  the  University  of  Ottawa,  regarding  matters  of  public  interest,  and 
as  such  is  frivolous,  vexatious  or  an  abuse  of  process. 

B.       Justice  Smith's  Findings  In  Dismissing  The  Defendant's  Champerty/Abuse  Of 
Process  Motion 

46.      In  St.  Lewis  v  Rancourt,  2013  ONSC  1564  (CanLII)  Justice  Smith  made  the  following 
findings  in  dismissing  the  Defendant's  Champerty/abuse  of  process  motion: 

[72]  Rancourt  submits  that  the  University's  real  motive  for  funding 
St.  Lewis'  defamation  action  against  him  was  to  persecute  or  harm  him. 

Beaudoin  J.  has  already  ruled  that  the  evidence  by  which  Rancourt  sought  to 
establish  the  "real  motive  for  the  University  funding  the  litigation  of  the  Plaintiff 
is  to  persecute,  harm,  and/or  suppress  the  Defendant  and,  as  such,  that  the  action 
is  vexatious  and  an  abuse  of  process"  was  irrelevant  and  inadmissible  on  his 
champerty  motion.  As  a  result  of  his  finding,  this  issue  has  been  decided  by 
Beaudoin  J.  and  therefore,  I  find  that  there  is  no  material  conflict  in  the  evidence 
which  requires  a  trial  of  an  issue. 

[73]  Even  if  the  affidavits  of  April  23rd  and  May  23,  2012  were  admitted,  I 
conclude  that  there  is  no  conflict  in  the  material  evidence  related  to  the  plaintiffs 
motive  for  commencing  litigation  against  Rancourt.  The  plaintiffs  uncontradicted 
evidence  is  that  she  decided  to  commence  action  against  Rancourt  to  protect  her 
reputation  and  that  decision  was  not  made  by  the  University. 

[74]  With  regards  to  Rancourt' s  submission  that  there  is  a  conflict  in  the  evidence 
over  President  Rock's  motive  for  funding  St.  Lewis'  defamation  action,  I  find  that 
even  if  the  subsequent  affidavits  were  considered,  there  is  simply  no  evidence  that 
Rancourt  has  produced  showing  that  the  University  had  an  improper  motive  for 
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funding  an  employee's  defamation  action  other  than  his  speculation  about  a 
possible  improper  motive  because  he  is  in  a  labour  dispute  with  the  University. 

[75]  I  am  also  not  satisfied  that  there  is  a  conflict  in  the  evidence  related  to 
the  motive  by  President  Rock.  He  has  sworn  an  affidavit  setting  forth  his 
reasons  for  agreeing  to  fund  St.  Lewis'  defamation  action.  He  has  been 
cross-examined  on  his  affidavit  and  no  contradictions  have  arisen  from 
President  Rock's  cross-examination  that  would  warrant  a  trial  of  this  issue. 

[76]  I  also  find  that  to  order  a  trial  of  an  issue  after  extensive  cross-examinations 
were  conducted,  where  the  parties  have  spent  time  and  incurred  substantial 
expense  over  an  1 1  month  period,  where  Rancourt  has  changed  his  approach  and 
now  seeks  to  have  his  motion  turned  into  a  trial  of  an  issue  would  be  inconsistent 
with  the  principles  set  out  in  Rule  1.04.  Rancourt' s  request  to  convert  his  motion 
into  a  trial  of  an  issue  would  create  unnecessary  expense  and  delay  and  is  not 
necessary  to  secure  a  just  result  because  the  issues  have  already  been  defined  by 
Rancourt  in  his  January  motion  materials  and  the  respondents  in  their  responding 
affidavits  as  confirmed  by  BeaudoinJ.'s  decision.  There  is  only  mere 
speculation  by  Rancourt  that  the  University  agreed  to  fund  St.  Lewis' 
defamation  action  for  an  improper  purpose  or  improper  motive. 


[82]  To  summarize  the  above  cases  and  statements,  in  order  to  succeed  on  his 
motion  to  obtain  a  stay  of  the  action  as  an  abuse  of  process  based  on  maintenance 
and  champerty,  Rancourt  must  show  that: 

(a)  there  has  been  officious  intermeddling  by  the  University,  namely,  that 
the  University  has  funded  St.  Lewis'  defamation  action  that  she  would  not 
have  otherwise  pursued; 

(b)  the  University  did  not  have  a  legitimate  reason  or  justification  for 
assisting  St.  Lewis  by  providing  funding;  and 

(c)  the  University  had  an  improper  motive  for  funding  St.  Lewis'  libel 
action. 

(a)       Officious  intermeddling 

[83]  The  uncontradicted  evidence  of  St.  Lewis  and  Dean  Feldthusen  was  that 
St.  Lewis  had  decided  to  sue  Rancourt  for  defamation  before  she  asked  the 
University  to  pay  for  her  legal  fees  to  do  so.  Dean  Feldthusen  supported 
St.  Lewis'  request  for  funding  and  arranged  a  meeting  with  the  President  of  the 
University.  President  Allan  Rock  agreed,  on  behalf  of  the  University,  to  pay 
St.  Lewis'  legal  costs  to  sue  Rancourt  for  defamation  to  protect  her  reputation  as 
an  employee  of  the  University. 
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[84]  In  Hill  v.  Church  of  Scientology  of  Toronto,  [1992]  OJ.  No.  451  (S.C.J.), 
affd  1995  CanLII  59  (SCC),  [1995]  2  S.C.R.  1130,  the  Supreme  Court  of 
Canada  found  no  impropriety  in  the  Government  of  Ontario  funding  an 
employee's  libel  action  against  a  private  entity.  The  University  of  Ottawa  is  a 
private  entity  and  is  not  a  governmental  body,  however,  does  receive  grants 
from  governments. 

[85]  The  reason  the  University  agreed  to  pay  St.  Lewis'  legal  costs  for  her  libel 
action  were  set  out  in  a  letter  from  the  University's  counsel,  David  Scott,  which 
were  referred  to  in  the  facts  above.  The  relevant  parts  of  the  University's  reasons 
were  that  the  alleged  defamatory  remarks  about  St.  Lewis  were  occasioned  by 
work,  which  she  undertook  at  the  request  of  the  University  and  in  the  course  of 
her  duties  and  responsibilities  as  an  employee  of  the  University.  Her  efforts  were 
not  personal  but  in  the  interest  of  the  University.  Furthermore,  the  racist  attack 
upon  her  took  this  case  out  of  the  ordinary  and  in  the  view  of  the  University 
created  a  moral  obligation  to  provide  support  for  her  in  defence  of  her  reputation. 

[86]  The  uncontradicted  evidence  before  me  is  that  the  University  agreed  to 
pay  an  employee's  legal  fees,  in  this  case,  Professor  St.  Lewis,  to  fund  her 
libel  action  which  was  commenced  to  defend  her  reputation.  I  therefore  find 
that  the  University's  agreement  to  fund  an  employee's  defamation  action 
does  not,  as  was  the  case  in  Hill  v.  Church  of  Scientology  of  Toronto,  ibid, 
constitute  officious  intermeddling  in  litigation  as  St.  Lewis  had  decided  to  sue 
Rancourt  for  libel  to  protect  her  reputation  before  the  University  agreed  to 
fund  her  legal  fees. 

(b)  and  (c)  Legitimate  reason  or  justification  for  assisting  St.  Lewis  or 
improper  purpose 

[87]  Rancourt  speculates  and  alleges  that  Allan  Rock  as  President  of  the 
University  had  an  improper  motive  for  funding  St.  Lewis'  libel  action  against 
him.  He  alleges  that  the  University  agreed  to  fund  her  defamation  action  in 
order  to  stigmatize  and  silence  him  after  the  University  dismissed  him  from  his 
full  tenured  professorship  on  April  1,  2009. 

[88]  There  can  be  no  maintenance  if  the  University  had  a  legitimate  reason  or 
justification  for  assisting  the  litigant.  The  evidence  is  uncontradicted  from 
President  Rock,  Mr.  Giroux,  Dean  Feldthusen  and  St.  Lewis  that,  the 
University's  reasons  for  assisting  St.  Lewis  by  paying  her  legal  fees,  was  to 
defend  her  reputation.  The  reasons  were  set  out  in  the  letter  from  its  counsel, 
David  Scott,  namely,  because  her  reputation  was  attacked  during  the  course  of  her 
employment  by  the  University  and  also  because  the  University  felt  that  it  had  a 
moral  obligation  to  assist  her  to  defend  her  reputation  in  these  special 
circumstances  from  a  racist  attack. 

St.  Lewis  v  Rancourt,  2013  ONSC  1564  (CanLII)  at  paras  72-76,  82-88,  affd  2013  ONCA 
701,  leave  to  appeal  to  SCC  refused  2014  CarswellOnt  1004  (SCC),  BOA,  Tab  18.  (Emphasis 
added) 
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Justice  Smith  compared  the  Defendant's  allegations  to  those  that  were  made  by  the 
Defendant  in  Hill  v  Scientology  about  the  fact  that  the  Ontario  Government  paid  the  legal 
fees  for  Crown  Attorney  Casey  Hill: 

[89]  In  Hill  v.  Church  of  Scientology  of  Toronto,  1995  CanLII  59  (SCC), 
[1995]  2  S.C.R.  1130,  the  Supreme  Court  of  Canada  made  several  comments 
about  the  fact  that  the  Ontario  Government  paid  for  the  legal  fees  for  the 
Crown  Attorney,  S.  Casey  Hill,  to  sue  the  Church  of  Scientology  for  libel. 
Similar  allegations  to  those  made  by  Rancourt  were  levelled  at  the  Ontario 
Government.  Paragraph  70  of  the  Hill  decision  reads  as  follows: 

They  further  submit  that  Casey  Hill  commenced  these  legal 
proceedings  at  the  direction  and  with  the  financial  support  of  the 
Attorney  General  in  order  to  vindicate  the  damage  to  the  reputation 
of  the  Ministry  resulting  from  criticism  levelled  at  the  conduct  of 
one  of  its  officials.  It  is,  therefore,  contended  that  this  action 
represents  an  effort  by  a  government  department  to  use  the  action 
of  defamation  to  restrict  and  infringe  the  freedom  of  expression  of 
the  appellants  in  a  manner  that  is  contrary  to  the  Charter. 

[90]  At  para.  71,  the  Supreme  Court  states  that  "These  submissions  cannot  be 
accepted.  They  have  no  legal,  evidentiary  or  logical  basis  of  support."  At  para. 
75,  the  Court  continued  by  stating  that  "The  appellants  impugned  the  character, 
competence  and  integrity  of  Casey  Hill,  himself,  and  not  that  of  the  government. 
He,  in  turn,  responded  by  instituting  legal  proceedings'  in  his  own  capacity." 

[91]  In  Hill  v.  Church  of  Scientology  of  Toronto,  ibid,  the  Government  of  Ontario 
paid  for  the  legal  costs  for  one  of  its  Crown  Attorney,  S.  Casey  Hill,  to  fund  a 
libel  action  against  the  Church  of  Scientology.  Rancourt  is  speculating  that  the 
University  had  other  improper  motives,  namely  to  silence  him.  However, 
they  are  not  supported  by  any  evidence  as  his  allegation  denied  by 
President  Rock,  by  St.  Lewis,  by  Dean  Feldthusen  and  by  Mr.  Giroux.  The 
University  does  not  deny  that  it  terminated  Rancourt  and  he  is  involved  in  a 
labour  arbitration  with  his  union  to  determine  whether  his  dismissal  was  justified. 
This  is  a  separate  issue  and  does  not  constitute  evidence  of  an  improper  motive  on 
the  part  of  the  University. 

[92]  Rancourt's  speculation  that  the  University  agreed  to  pay  St.  Lewis'  legal 
costs  of  her  defamation  action  in  order  to  silence  and  stigmatize  him  is 
unsupported  by  any  evidence.  Even  if  the  April  23rd  and  May  23rd  affidavits 
were  considered,  I  find  that  the  evidence  introduced  by  Rancourt  does  not 
contradict  the  evidence  of  Mr.  Rock,  Ms.  St.  Lewis,  Dean  Feldthusen  or 
Mr.  Giroux,  with  regards  with  the  reasons  that  the  University  agreed  to  fund 
St.  Lewis'  defamation  action  against  the  defendant.  As  a  result,  there  is  no  issue 
of  credibility  on  these  matters  that  require  a  trial  of  an  issue. 


22 


[93]  The  situation  for  St.  Lewis  is  very  similar  to  those  in  the  case  of  Hill  v. 
Church  of  Scientology  as  St.  Lewis  was  an  employee  and  made  her  own 
decision  to  commence  a  libel  action  to  defend  her  reputation  and  the 
University,  as  her  employer,  agreed  to  pay  for  her  legal  costs  because  her 
reputation  was  damaged  in  the  course  of  her  employment.  I  find  that  the 
University  had  a  legitimate  reason  for  assisting  St.  Lewis  and  there  is  no  evidence 
that  the  University  agreed  to  fund  St.  Lewis'  libel  action  for  an  improper  purpose 
or  based  on  an  improper  motive. 

St.  Lewis  v  Rancourt,  2013  ONSC  1564  (CanLII),  supra,  at  paras  89-93,  BOA,  Tab  18. 
(Emphasis  added) 

48.  Justice  Smith  has  made  findings  of  fact  that:  (i)  Professor  St.  Lewis  was  an  employee  and 
made  her  own  decision  to  commence  a  libel  action  to  defend  her  reputation;  (ii)  the 
University,  as  her  employer,  agreed  to  pay  for  her  legal  costs  for  a  legitimate  reason, 
because  her  reputation  was  damaged  in  the  course  of  her  employment  by  a  racist  attack 
by  the  Defendant;  and  (iii)  there  was  no  evidence  to  support  Rancourt' s  speculation  that 
the  University  agreed  to  fund  this  libel  action  for  an  improper  purpose  or  based  on  an 
improper  motive. 

49.  The  Defendant  appealed  Justice  Smith's  Champerty/abuse  of  process  motion  decision  to 
the  Ontario  Court  of  Appeal  which  was  dismissed  from  the  Bench.  The  Court  of  Appeal 
held: 

[1]  The  appellant  appeals  the  March  13,  2013  order  of  Smith  J.,  dismissing  the 
appellant's  motion  to  stay  or  dismiss  the  respondent,  Joanne  St.  Lewis' 
defamation  order  against  him  on  the  basis  that  it  was  the  product  of  maintenance 
and  champerty.  We  are  not  persuaded  that  any  of  the  several  grounds  he 
advances  has  merit.  We  see  no  error  of  law  on  the  part  of  the  motion  judge  in 
concluding  on  the  ample  evidence  before  him  that  the  respondent's 
employer's  decision  to  fund  the  litigation  did  not  amount  to  maintenance  or 
champerty.  Nor  did  the  respondent's  unilateral  decision  to  donate  a  portion 
of  any  punitive  damages  she  might  receive  to  a  scholarship  at  the  employer 
university  make  out  maintenance  or  champerty.  Moreover,  the  underlying 
findings  of  fact  made  by  the  motion  judge  were  reasonably  supported  by  the 
record. 

St.  Lewis  v  Rancourt,  2013  ONCA  701  at  para  1,  BOA,  Tab  19.  (Emphasis  added) 

50.  The  Defendant's  Application  for  Leave  to  Appeal  to  the  Supreme  Court  of  Canada  was 
denied  on  March  24,  2014  with  solicitor-client  costs. 
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C.       Issue  Estoppel 


5 1 .  The  common  law  rule  of  issue  estoppel  precludes  the  re-litigation  of  issues  previously 
decided  in  court  in  another  proceeding.  The  conditions  for  establishing  issue  estoppel  are: 

(a)  the  issue  must  be  the  same  as  the  one  decided  in  the  prior  decision; 

(b)  the  prior  judicial  decision  must  have  been  final;  and 

(c)  the  parties  to  both  proceedings  must  be  the  same  or  their  privies. 

Toronto  (City)  v  Canadian  Union  of  Public  Employees  (CUPE),  Local  79,  [2003]  3  SCR  77  at 
para  23,  BOA,  Tab  21  [Toronto  v CUPE\. 

52.  Paragraph  61  of  the  Statement  of  Defence  pleads:  "an  action  by  direct  or  indirect  proxy, 
involving  one  or  more  institutions  or  groups  and  government  funds  or  improperly  used  or 
attributed  funds  and/or  resources"  (paragraph  61).  Paragraphs  65  and  66  of  the  Statement 
of  Defence  plead: 

(65)  Further,  in  a  case  such  as  the  instant  one,  a  balance  between  an  individual's 
protection  against  defamation  and  a  free  speech  criticism  (protected  by  the 
Charter  and  of  a  key  societal  public  institution)  cannot  be  achieved  if  the 
individual  (the  Plaintiff)  benefits  from  improper  or  interested  enabling  third- 
party  support. 

(66)  Given  that  half  of  the  claimed  punitive  damages,  which  are  denied,  are 
stated  (Statement  of  Claim)  to  be  intended  for  donation  to  the  University  of 
Ottawa  (the  Plaintiffs  employer),  any/all  facilitation,  guarantees  or  resources 
from  the  University  of  Ottawa  or  any  of  its  allies  or  partners  for  the  instant 
action  is/are  improper. 

53.  The  Defendant's  definition  of  "lawsuit  by  proxy"  reflects  that  of  a  maintained  or 
champertous  lawsuit,  as  set  out  in  Buday  v  Locator  of  Missing  Heirs  Inc. 

Maintenance  may  be  defined  as  the  giving  of  assistance  or  encouragement  to  one 
of  the  parties  to  litigation  by  a  person  who  has  neither  an  interest  in  the  litigation 
nor  any  other  motive  recognised  by  the  law  as  justifying  his  interference. 
Champerty  is  a  particular  kind  of  maintenance,  namely  maintenance  of  an  action 
in  consideration  of  a  promise  to  give  the  maintainer  a  share  in  the  proceeds  or 
subject  matter  of  the  action. 

Buday  v  Locator  of  Missing  Heirs  Inc,  1993  CanLII  961  (ON  CA)  at  10,  BOA,  Tab  22. 


24 


54.  The  Defendant  is  estopped  from  relitigating  these  issues  of  improper  third  party  support 
by  the  University  of  Ottawa  and  a  donation  of  damages  to  a  University  of  Ottawa 
scholarship  fund. 

Collateral  Attack 

The  doctrine  of  collateral  attack  prevents  a  party  from  undermining  previous  orders 
issued  by  a  court  and  is  intended  to  prevent  a  party  from  circumventing  the  effect  of  a 
decision  rendered  against  that  party. 

Garland  v  Consumers'  Gas  Company,  [2004]  1  SCR  629  at  paras  71-72,  BOA,  Tab  23. 

56.  The  rule  against  collateral  attack  was  set  out  in  R  v  Wilson,  where  Justice  Mclntyre 
stated: 

It  has  long  been  a  fundamental  rule  that  a  court  order,  made  by  a  court  having 
jurisdiction  to  make  it,  stands  and  is  binding  and  conclusive  unless  it  is  set  aside 
on  appeal  or  lawfully  quashed.  It  is  also  well  settled  in  the  authorities  that  such  an 
order  may  not  be  attacked  collaterally  and  a  collateral  attack  may  be  described  as 
an  attack  made  in  proceedings  other  than  those  whose  specific  object  is  the 
reversal,  variation,  or  nullification  of  the  order  or  judgment. 

R  v  Wilson,  1983  CanLH  35  (SCC),  [1983]  2  SCR  594  at  599,  BOA  at  Tab  24. 
Memtes  v  Burgess,  2011  ONSC  3711  (CanLII)  at  para  29,  BOA  at  Tab  25  [Mennes]. 

57.  A  collateral  attack  on  a  decision  of  a  court  constitutes  an  abuse  of  process.  An  abuse  of 

process  brings  the  administration  of  justice  into  disrepute. 

Mennes,  supra,  at  paras  28, 31,  BOA,  Tab  25. 

Toronto  v  CUPE,  supra,  at  paras  34  and  37,  BOA,  Tab  21. 

58.  The  factual  foundation  for  the  "litigation  by  proxy  contrary  to  the  Charter'"  defence  is  the 
same  as  the  evidence  the  Defendant  relied  on  in  his  Champerty/abuse  of  process  motion. 
The  Defendant  is  attempting  to  relitigate  issues  previously  decided  by  Justice  Smith  and 
is  collaterally  attacking  the  decision  made  on  the  Champerty/abuse  of  process  motion  by 
Justice  Smith. 

Abuse  of  Process 

Canadian  courts  have  applied  the  doctrine  of  abuse  of  process  to  preclude  relitigation  in 
circumstances  where  the  strict  requirements  of  issue  estoppel  were  not  met,  but  where 


D. 

55. 


E. 

59. 
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allowing  the  litigation  to  proceed  would  nonetheless  violate  such  principles  as  judicial 
economy,  consistency,  finality  and  the  integrity  of  the  administration  of  justice: 

[16]  A  prior  decision  will  not  give  rise  to  res  judicata  or  issue  estoppel,  unless: 
(1)  the  same  cause  of  action  or  question  was  decided  in  the  prior  litigation  as  is 
advanced  in  the  present  litigation;  (2)  the  prior  decision  was  final;  and  (3)  the 
parties  to  the  prior  litigation  or  their  privies  are  parties  to  the  present  litigation 
(see  Angle  v.  Minister  of  National  Revenue  (1974),  [1975]  2  S.C.R.  248  (S.C.C.)). 
Both  res  judicata  and  issue  estoppel  flounder  here  on  the  third  prerequisite.  The 
doctrine  of  abuse  of  process  is  better  suited  to  this  case. 

[17]  Canadian  courts  have  applied  the  doctrine  of  abuse  of  process  to  preclude 
relitigation  in  circumstances  where  the  strict  requirements  of  issue  estoppel 
(typically  the  privity/mutuality  requirements)  are  not  met,  but  where  allowing  the 
litigation  to  proceed  would  nonetheless  violate  such  principles  as  judicial 
economy,  consistency,  finality  and  the  integrity  of  the  administration  of  justice. 
The  doctrine  of  abuse  of  process  is  unencumbered  by  the  specific  requirements  of 
res  judicata,  while  offering  the  discretion  to  prevent  relitigation,  essentially  for 
the  purpose  of  preserving  the  integrity  of  the  court's  process  (see  Toronto  (City)  v. 
C.  U.P.E.,  Local  79,  [2003]  3  S.C.R.  77  (S.C.C.)  at  paras.  37  and  43;  F.  (K.)  v. 
White  (2001),  53  O.R.  (3d)  391  (Ont.  C.A.);  Bomac  Construction  Ltd.  v. 
Stevenson,  [1986]  5  W.W.R.  21  (Sask.  C.A.);  and  Bjarnarson  v.  Manitoba  (1987), 
38  D.L.R.  (4th)  32  (Man.  Q.B.),  affd  (1987),  21  C.P.C.  (2d)  302  (Man.  Q.B.)). 

[18]  Abuse  of  process  is  a  flexible  doctrine.  Its  primary  focus  is  the  integrity 
of  the  adjudicative  function  of  the  courts.  It  is  available  to  prevent  misuse  of 
the  court's  procedures  in  a  way  that  would  bring  the  administration  of 
justice  into  disrepute.  It  is  used  to  prevent  relitigation  of  decided  issues  because 
relitigation  carries  serious  detrimental  effects  and  should  be  avoided  unless  the 
circumstances  dictate  that  it  is  in  fact  necessary  to  enhance  the  credibility  and  the 
effectiveness  of  the  adjudicative  process  as  a  whole  (see  Toronto  (City)  v. 
C.  U.P.E.,  Local  79  at  paras.  37,  43  and  52). 

Chaudhry  v  A&B  Auto  Leasing  &  Car  Rental  Inc,  2011  ONSC  7285  at  paras  16-18,  affd  2012 
ONCA  336  at  paras  2-3,  BOA,  Tab  26.  (Emphasis  added) 

See  also:  GRW Industries  (1985)  Limited  v  Royal  Bank  of  Canada,  2011  ONCA  729  at  paras  3- 
4,  BOA,  Tab  27. 

It  is  an  abuse  of  process  to  attempt  to  re-litigate  the  issue  of  the  motive  for  the  funding  of 
this  libel  action  and  attempts  to  silence  the  Defendant  that  have  been  finally  decided  by 
Justice  Smith  and  upheld  all  the  way  up  to  the  Supreme  Court  of  Canada.  This  libel 
action  is  solely  about  the  restoration  of  Professor  St.  Lewis'  reputation: 

[73]  Even  if  the  affidavits  of  April  23rd  and  May  23,  2012  were  admitted,  I 
conclude  that  there  is  no  conflict  in  the  material  evidence  related  to  the  plaintiffs 
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motive  for  commencing  litigation  against  Rancourt.  The  plaintiff's 
uncontradicted  evidence  is  that  she  decided  to  commence  action  against 
Rancourt  to  protect  her  reputation  and  that  decision  was  not  made  by  the 
University. 


[83]  The  uncontradicted  evidence  of  St.  Lewis  and  Dean  Feldthusen  was  that  St. 
Lewis  had  decided  to  sue  Rancourt  for  defamation  before  she  asked  the 
University  to  pay  for  her  legal  fees  to  do  so.  Dean  Feldthusen  supported  St. 
Lewis'  request  for  funding  and  arranged  a  meeting  with  the  President  of  the 
University.  President  Allan  Rock  agreed,  on  behalf  of  the  University,  to  pay 
St.  Lewis'  legal  costs  to  sue  Rancourt  for  defamation  to  protect  her 
reputation  as  an  employee  of  the  University. 

St.  Lewis  v  Rancourt,  2013  ONSC  1564  (CanLII)  at  paras  73,  83,  BOA,  Tab  18.  (Emphasis 
added) 


61.  The  Defendant's  attempt  to  re-litigate  issues  finally  decided  by  Justice  Smith  is  not  only 
estopped  and  constitutes  a  collateral  attack  on  the  findings  Justice  Smith,  but  also 
constitutes  an  abuse  of  process. 


[...] 


Date:  May  9,  2014 


COWLING  LAFLEUR  HENDERSON  LLP 

Barristers  and  Solicitors 
1 60  Elgin  Street,  Suite  2600 
Ottawa,  ON  KIP  1C3 


Richard  G.  Dearden 
Anastasia  Semenova 


Tel:  (613)  786-0135 
Fax:  (613)  788-3430 


Counsel  for  the  Plaintiff,  Joanne  St.  Lewis 
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OVERVIEW 


1.  This  Voir  Dire  arises  because  the  plaintiff  wants  to  de  facto  strike  out  many 
paragraphs  from  the  Statement  of  Defence,  at  the  final  hour,  having  not  brought  a  motion  to  strike  in 
the  more  than  three  years  since  the  action  was  initiated.  The  plaintiff  seeks  to  achieve  this  by  using  a 
straw  man  argument  that  "a  proxy  defence  does  not  exist",  whereas  the  defendant  has  actually 
pleaded  an  abuse  of  process  remedy,  which  is  recognized  in  common  law. 

2.  The  four  logical  steps  of  argument  in  this  Factum  are: 

i.  The  common  law  expressly  recognizes  that  circumstances  in  a  defamation  action  where 

reputation  has  suffered  no  or  minimal  actual  damage  are  circumstances  where  an 
appropriate  pleading  for  the  defendant  is  to  strike  out  the  action  as  an  abuse  of  process; 

ii.  The  defendant  has  pleaded  that  the  action  is  an  abuse  of  process,  because  there  is  no  actual 

damage,  and  because  of  a  combination  of  strands  of  abuse; 

iii.  Striking  out  pleadings  is  a  draconian  measure  —  the  test  for  (de  facto)  striking  out  pleadings  is 
stringent:  if  there  is  a  scintilla  of  success  in  a  claim,  a  court  should  not  strike  it  down; 

iv.  There  is  no  res  judicata  with  the  "Champerty  motion",  because  balancing  freedom  of 

expression  and  protection  of  reputation  was  collateral  or  incidental  in  the  Champerty 
motion,  and  because  all  the  evidence  of  improper  motive  of  the  University  of  Ottawa  (except 
sharing  in  the  proceeds  of  the  action)  was  both  excluded  from  and  ruled  irrelevant  to  the 
Champerty  motion. 
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I.      The  common  law  expressly  recognizes  that  circumstances  in  a  defamation 
action  where  reputation  has  suffered  no  or  minimal  actual  damage  are 
circumstances  where  an  appropriate  pleading  for  the  defendant  is  to  strike  out 
the  action  as  an  abuse  of  process 


3.  Every  defamation  action,  at  its  heart,  involves  finding  a  balance  between  the 

Charter  and  societal  value  of  freedom  of  expression  on  one  hand  and  legitimate  values  that  support 
protecting  personal  reputation  on  the  other  hand: 

determining  fault  in  a  defamation  case  "is  a  contextual  question  of  fact  and 
circumstances".  In  an  action  in  defamation  the  two  fundamental  values  of 
freedom  of  expression  and  the  right  to  respect  for  one's  reputation  must  be 
weighed  against  each  other  to  find  the  necessary  equilibrium  ... 

Gilles  E.  Neron  Communication  Marketing  Inc.  v.  Chambre  des  notaires  du  Quebec,  2004  SCC 
53  (CanLII),  [2004]  3  SCR  95,  at  para.  54  [TAB  1] 


There  can  be  no  doubt  that  in  libel  cases  the  twin  values  of  reputation  and 
freedom  of  expression  will  clash.  As  Edgerton  J.  stated  in  Sweeney  v. 
Patterson,  128  F.2d  457  (D.C.  Cir.  1942),  at  p.  458,  cert,  denied  317  U.S.  678 
(1942),  whatever  is  "added  to  the  field  of  libel  is  taken  from  the  field  of  free 
debate".  The  real  question,  however,  is  whether  the  common  law  strikes  an 
appropriate  balance  between  the  two. 

Hill  v.  Church  of  Scientology  of  Toronto,  1995  CanLII  59  (SCC),  [1995]  2  SCR  1130,  at  para.  100 
[TAB  2] 


4.  Common  law  courts  have  determined  that,  under  ordinary  circumstances,  the 

common  law  of  defamation  strikes  the  correct  balance  between  these  opposing  values: 

In  conclusion,  in  its  application  to  the  parties  in  this  action,  the  common  law 
of  defamation  complies  with  the  underlying  values  of  the  Charter  and  there  is 
no  need  to  amend  or  alter  it.  [Emphasis  added] 

Hill  v.  Church  of  Scientology  of  Toronto,  1995  CanLII  59  (SCC),  [1995]  2  SCR  1130,  para.  141 
[TAB  2] 
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5. 


However,  common  law  courts  also  expressly  recognize  that  particular  circumstances 


can  tilt  the  balance  beyond  what  can  be  accommodated  by  the  common  law  defences  for  libel.  In 
2005,  three  justices  of  the  England  and  Wales  Court  of  Appeal  found  ("Jameel"): 

We  accept  that  in  the  rare  case  where  a  claimant  brings  an  action  for 
defamation  in  circumstances  where  his  reputation  has  suffered  no  or  minimal 
actual  damage,  this  may  constitute  an  interference  with  freedom  of 
expression  that  is  not  necessary  for  the  protection  of  the  claimant's 
reputation.  In  such  circumstances  the  appropriate  remedy  for  the  defendant 
may  well  be  to  challenge  the  claimant's  resort  to  English  jurisdiction  or  to  seek 
to  strike  out  the  action  as  an  abuse  of  process.  We  are  shortly  to  consider 
such  an  application.  An  alternative  remedy  may  lie  in  the  application  of  costs 
sanctions.  [Emphasis  added] 

Dow  Jones  Inc.  v.  Jameel,  [2005]  EWCA  Civ  75  (C.A.),  para.  40  [TAB  3] 


6.  Thus,  the  circumstance  where  a  claimant  brings  an  action  for  defamation  where  his 

reputation  has  suffered  no  or  minimal  actual  damage,  is  a  Sufficient  circumstance  where  an 
appropriate  remedy  for  the  defendant  may  be  to  seek  to  strike  out  the  action  as  an  abuse  of  process. 


7.  Furthermore,  the  common  law  presumption  of  damages  itself  can  be  rebutted: 

The  presumption  of  damages,  however,  may  be  rebutted. 

Proof  of  actual  damage  is  not  required.  On  the  evidence,  the  presumption  of 
damages  was  not  fully  rebutted. 

Murphy  v.  Alexander,  2004  CanLII  15493  (ON  CA),  at  paras.  29  and  47  [TAB  4] 
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II.     The  defendant  has  pleaded  that  the  action  is  an  abuse  of  process,  because 
there  is  no  actual  damage,  and  because  of  a  combination  of  strands  of  abuse 


8.  The  defendant  pleaded  abuse  of  process,  from  improper  motives  and  from  absence 

of  damages,  as  (emphasis  added): 

(67)  The  instant  action  is  intended  to  punish,  intimidate  and  silence  (the 
Defendant)  a  vocal,  responsible  and  dedicated  critic  of  many  powerful  groups, 
institutions  and  the  University  of  Ottawa,  regarding  matters  of  public  interest, 
and  as  such  is  frivolous,  vexatious  or  an  abuse  of  process. 

(68)  The  Defendant  denies  that  the  Plaintiff  has  suffered  any  loss  or  damages 
for  which  he  is  responsible  and  puts  the  Plaintiff  to  the  strict  proof  thereof. 

(69)  If  the  Plaintiff  has  suffered  any  damages  or  losses,  which  is  denied,  the 
Plaintiff  has  failed  or  refused  to  take  proper  steps  to  mitigate  the  damages  or 
losses. 

(70)  The  Plaintiff's  damages,  as  claimed,  are  excessive,  exaggerated,  too 
remote,  and  unrecognized  at  law. 

(71)  The  Plaintiff's  damages,  as  claimed,  are  against  an  unemployed  individual 
and  would  put  the  Defendant  out  of  house  and  home  in  a  matter  where  there 
is  no  claimed  actual  damage  to  the  Plaintiff.  Such  asymmetry  in  attempted 
extraction  of  damages  is  frivolous,  vexatious  or  an  abuse  of  process;  and 
unrecognized  at  law. 

Statement  of  Defence,  paras.  67  to  71 


9.  The  Statement  of  Defence  is  a  response  to  the  Statement  of  Claim  in  which  the 

claimed  "damages"  are  solely  and  entirely  claimed  damages  to  reputation: 

(a)  Damage  to  reputation  is  claimed  in  paragraphs  40,  44,  49,  54,  57,  and  58,  of  the  Statement  of 
Claim,  always  without  providing  any  particulars  whatsoever; 

(b)  There  is  a  single  and  fleeting  reference  to  "mental  distress"  (in  para.  58)  that  does  not  state 
that  the  said  "caused  mental  distress"  constitutes  damages; 
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(c)  This  was  followed  by  a  Reply  pleading  that  claims  additional  damages  to  reputation  in  18  of  its 
paragraphs  (9,  12-14,  20-21,  23,  26-28,  30-31,  34-36,  38,  40-41),  and  not  a  scintilla  of  claim 
regarding  any  other  type  of  damages  (stress,  health),  again  always  without  providing  any 
particulars  of  damages  to  reputation  whatsoever. 


10.  Furthermore,  abuse  of  process  is  a  broad  and  flexible  doctrine  that  can  always  be 

pleaded  to  stay  or  dismiss  an  action,  and  which  can  include  a  combination  of  abuses  which  might  not 

individually  result  in  dismissal: 

Abuse  of  the  court's  process  can  take  many  forms  and  may  include  a 
combination  of  two  or  more  strands  of  abuse  which  might  not  individually 
result  in  a  stay. 

Stocznia  Gdanska  Sa  v.  Latreefers  Inc.,  [2000]  EWCA  Civ  36  (C.A.),  (Lord  Justice  Morritt,  Lord 
Justice  May,  and  Mr.  Justice  Wall)  at  para.  61  [TAB  5] 


11.  The  defendant  pleaded  additional  strands  of  abuse  of  process,  also  affecting  the 

balance  between  freedom  of  expression  and  protection  of  reputation,  as  (emphasis  added): 

(63)  It  is  inconsistent  with  section  2(b)  of  the  Canadian  Charter  of  Rights  and 
Freedoms  for  a  government  entity,  such  as  a  school  board  or  university,  to  use 
government  funds  or  tuition  fee  moneys,  to  enable  a  civil  action  for 
defamation  by  an  employee  -  having  acted  improperly  or  contrary  to 
professional  ethics  -  against  a  citizen  to  inhibit  justified  criticism  of  the 
entity's  institutional  governmental  activities,  including  those  of  the  employee. 
Universities  were  only  granted  independence  status  by  the  Supreme  Court  of 
Canada  in  order  to  effectively  defend  the  academic  freedoms  of  their 
professors  and  students,  in  order  to  allow  protected  criticisms  of  society's 
institutions  including  universities. 

(64)  It  is  essential  that  citizens  be  granted  an  absolute  privilege  against  the 
threat  of  a  civil  action  for  defamation  being  initiated  against  them  by  their 
government  (directly  or  by  proxy). 
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(65)  Further,  in  a  case  such  as  the  instant  one,  a  balance  between  an 
individual's  protection  against  defamation  and  a  free  speech  criticism 
(protected  by  the  Charter  and  of  a  key  societal  public  institution)  cannot  be 
achieved  if  the  individual  (the  Plaintiff)  benefits  from  improper  or  interested 
enabling  third-party  support. 

Statement  of  Defence,  paras.  63  to  65 


Striking  out  pleadings  is  a  draconian  measure  —  the  test  for  [de  facto)  striking 
out  pleadings  is  stringent:  if  there  is  a  scintilla  of  success  in  a  claim,  a  court 
should  not  strike  it  down 


12.  In  Canada,  the  test  for  striking  pleadings  is: 

all  the  facts  pleaded  in  the  statement  of  claim  must  be  deemed  to  have  been 
proven.  On  a  motion  such  as  this  a  court  should,  of  course,  dismiss  the  action 
or  strike  out  any  claim  made  by  the  plaintiff  only  in  plain  and  obvious  cases 
and  where  the  court  is  satisfied  that  "the  case  is  beyond  doubt"  [Emphasis 
added] 

Att.  Gen.  of  Can.  v.  Inuit  Tapirisat  et  at.,  1980  CanLII  21  (SCC),  [1980]  2  SCR  735,  at 
p.  740  [TAB  6] 


13.  In  the  Federal  Court,  in  a  case  involving  impugned  paragraphs  in  a  statement  of 

defence,  the  test  is  expressed  as: 

In  conclusion,  I  would  like  to  reiterate  that  striking  out  pleadings  is  a 
draconian  measure.  The  defendants  may  not  have  a  strong  case  on  some  of 
the  issues  raised  by  the  plaintiffs  in  their  motion.  However,  the  test  in  my 
view  is  stringent:  if  there  is  a  scintilla  of  success  in  a  claim,  a  Court  should  not 
strike  it  down. ...  The  case  law  is  clear  that  it  has  to  be  beyond  doubt. 

A.  Lassonde  Inc.  v.  Sunpac  Foods  Ltd.,  1998  CanLII  7983  (FC),  at  para.  6  [TAB  7] 
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14.  In  the  instant  case,  the  plaintiff  pleaded  in  response  to  the  Statement  of  Defence  by 

serving  and  filing  a  Reply  pleading,  which  emphasises  damage  to  reputation  (see  paragraph  9(c), 
above).  Thus,  the  defendant  submits  that  any  de  facto  striking  of  paragraphs  from  the  Statement  of 
Defence,  at  this  late  and  final  stage  in  the  proceeding,  without  consent,  cannot  be  considered  just. 


IV.     There  is  no  res  judicata  with  the  "Champerty  motion",  because  balancing 

freedom  of  expression  and  protection  of  reputation  was  collateral  or  incidental 
in  the  Champerty  motion,  and  because  all  the  evidence  of  improper  motive  of 
the  University  of  Ottawa  (except  sharing  in  the  proceeds  of  the  action)  was 
both  excluded  from  and  ruled  irrelevant  to  the  Champerty  motion 


Champerty  motion  limited  to  the  torts  of  maintenance  and  champerty 

15.  A  defendant's  motion  to  stay  or  dismiss  the  action  for  maintenance  and  champerty 

("Champerty  motion")  was  finally  dismissed  on  appeal.  The  Champerty  motion  was  limited  solely  to 
the  torts  of  maintenance  and  champerty  to  strike  out  the  action: 

The  appellant  appeals  the  March  13,  2013  order  of  Smith  J.,  dismissing  the 
appellant's  motion  to  stay  or  dismiss  the  respondent,  Joanne  St.  Lewis' 
defamation  order  against  him  on  the  basis  that  it  was  the  product  of 
maintenance  and  champerty.  We  are  not  persuaded  that  any  of  the  several 
grounds  he  advances  has  merit.  We  see  no  error  of  law  on  the  part  of  the 
motion  judge  in  concluding  on  the  ample  evidence  before  him  that  the 
respondent's  employer's  decision  to  fund  the  litigation  did  not  amount  to 
maintenance  or  champerty.  Nor  did  the  respondent's  unilateral  decision  to 
donate  a  portion  of  any  punitive  damages  she  might  receive  to  a  scholarship 
at  the  employer  university  make  out  maintenance  or  champerty.  Moreover, 
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the  underlying  findings  of  fact  made  by  the  motion  judge  were  reasonably 
supported  by  the  record.  [Emphasis  added] 

St.  Lewis  v.  Rancourt,  2013  ONCA  701  (CanLII),  (on  appeal),  para.  1  [TAB  8] 

16.  The  Champerty  motion  was  brought  as  soon  as  the  defendant  learned  that  the 
University  of  Ottawa  was  funding  the  plaintiff's  litigation.  The  torts  of  maintenance  and  champerty 
do  not  engage  the  Charter  value  of  freedom  of  expression,  and  the  words  "Charter"  and/or  "value" 
do  not  appear  in  the  motion  judge's  words  in  the  Reasons  of  the  lower  court,  or  in  the  Endorsement 
of  the  Court  of  Appeal. 

St.  Lewis  v.  Rancourt,  2013  ONSC  1564  (CanLII),  Smith  J.  [TAB  9] 
St.  Lewis  v.  Rancourt,  2013  ONCA  701  (CanLII)  [TAB  8] 

Limited  overlap  of  the  factual  basis 

17.  Although  the  defendant  attempted  to  include  evidence  for  the  University's 
improper  motives  to  fund  the  action  against  the  defendant  (in  addition  to  the  pleaded  improper 
motive  to  share  in  the  proceeds  of  the  action),  none  of  the  said  evidence  was  allowed  by  the  motions 
judges  (refusals  motion  and  main  motion),  and  the  said  evidence  was  also  ruled  not  relevant  to  the 
Champerty  motion: 

Even  if  the  April  23rd  and  May  23rd  affidavits  were  considered,  I  find  that  the 
evidence  introduced  by  Rancourt  does  not  contradict  the  evidence  of  Mr. 
Rock,  Ms.  St.  Lewis,  Dean  Feldthusen  or  Mr.  Giroux,  with  regards  with  the 
reasons  that  the  University  agreed  to  fund  St.  Lewis'  defamation  action 
against  the  defendant. 

St.  Lewis  v.  Rancourt,  2013  ONSC  1564  (CanLII),  at  para.  92  [TAB  9] 
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Champerty  motion  and  the  pleaded  abuse  of  process  remedy  are  distinct 

18.  The  two  abuse  of  process  remedies  that  are  the  Champerty  motion  and  the  pleaded 

abuse  of  process  are  distinct: 

(a)  The  Champerty  motion  is  purely  about  the  propriety  of  the  non-party  funding  and  is  limited  to 
the  torts  of  maintenance  and  champerty;  while 

(b)  The  defendant's  pleaded  abuse  of  process  remedy  is  fundamental  to  the  defamation  action, 
by  engaging  the  balance  between  the  Charter  value  of  freedom  of  expression  and  the 
protection  of  reputation. 


19.  And,  it  is  established  that: 

...  the  common  law  must  be  interpreted  in  a  manner  which  is  consistent  with 
Charter  principles. 

Hill  v.  Church  of  Scientology  of  Toronto,  1995  CanLII  59  (SCC),  [1995]  2  SCR  1130,  at  para.  91 
[TAB  2] 


LeRal  test  for  res  judicata  of  a  pleaded  remedy  —  test  for  issue  estoppel 

20.  In  Canada,  the  test  for  issue  estoppel  has  two  steps: 

The  underlying  purpose  is  to  balance  the  public  interest  in  the  finality  of 
litigation  with  the  public  interest  in  ensuring  that  justice  is  done  on  the  facts 
of  a  particular  case.  (There  are  corresponding  private  interests.)  The  first 
step  is  to  determine  whether  the  moving  party  (...)  has  established  the 
preconditions  to  the  operation  of  issue  estoppel  set  out  by  Dickson  J.  in  Angle, 
supra.  If  successful,  the  court  must  still  determine  whether,  as  a  matter  of 
discretion,  issue  estoppel  ought  to  be  applied  [Italics  emphasis  in  original; 
underline  added] 
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Danyluk  v.  Ainsworth  Technologies  Inc.,  2001  SCC  44  (CanLII),  [2001]  2  SCR  460,  at  para.  33 
[TAB  10] 


21.  The  (three)  said  preconditions  to  the  operation  of  issue  estoppel  were  set  out  and 

discussed  by  Dickson  J.  "in  Angle"  as: 

...(1)  that  the  same  question  has  been  decided;  (2)  that  the  judicial  decision 
which  is  said  to  create  the  estoppel  was  final;  and,  (3)  that  the  parties  to  the 
judicial  decision  or  their  privies  were  the  same  persons  as  the  parties  to  the 
proceedings  in  which  the  estoppel  is  raised  their  privies.... 

...  It  will  not  suffice  if  the  question  arose  collaterally  or  incidentally  in  the 
earlier  proceedings  or  is  one  which  must  be  inferred  by  argument  from  the 
judgment.  ...  The  question  out  of  which  the  estoppel  is  said  to  arise  must  have 
been  "fundamental  to  the  decision  arrived  at"  in  the  earlier  proceedings  ... 
The  authors  of  Spencer  Bower  and  Turner,  Doctrine  of  Res  Judicata,  2nd  ed. 
pp.  181,  182,  quoted  by  Megarry  J.  in  Spens  v.  I.R.C.[9],  at  p.  301,  set  forth  in 
these  words  the  nature  of  the  enquiry  which  must  be  made: 

...whether  the  determination  on  which  it  is  sought  to  found  the  estoppel  is  "so 
fundamental"  to  the  substantive  decision  that  the  latter  cannot  stand  without 
the  former.  Nothing  less  than  this  will  do.  [Emphasis  added] 

Angle  v.  M.N.R.,  1974  CanLII  168  (SCC),  [1975]  2  SCR  248,  at  p.  254-555  [TAB  11] 


22.  In  the  case  at  bar: 

(a)  the  parties  are  not  the  same,  since  the  University  of  Ottawa  was  an  intervening  party  in  the 
Champerty  motion,  but  is  not  a  party  in  the  action; 

(b)  the  issue  of  balance  between  the  Charter  value  of  freedom  of  expression  and  protection  of 
reputation  was,  at  best,  collateral  or  incidental  in  the  Champerty  motion,  whereas  the  said 
issue  is  engaged  in  the  pleaded  abuse  of  process;  and 
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(c)  the  very  evidence  that  is  sought  by  the  plaintiff  (and  by  a  University's  motion  to  quash 
Summonses)  to  be  blocked  by  a  finding  of  issue  estoppel  was  not  admitted,  and  was 
determined  to  be  not  relevant,  in  the  Champerty  motion. 


V.  Conclusion 

23.  The  defendant  respectfully  submits  that  the  pleaded  abuse  of  process  remedy  is  at 

the  heart  of  the  defamation  action,  as  it  fully  engages  the  Charter  value  of  freedom  of  expression, 
and  that  it  must  be  heard  on  its  merits  by  the  jury  at  trial. 
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This  defendant's  Compendium  of  Argument  is  in  partial  response  to  the  plaintiffs  Factum  dated  and 
served  May  9,  2014. 

I.     Defendant  Admits 

1.  The  defendant  admits  that,  in  the  factual  circumstances  of  the  present  action  and 
for  the  purpose  of  applicability  of  the  Charter,  the  University  of  Ottawa  is  not  a  "government  entity" 
and  was  not  "implementing  a  government  policy  or  program". 

2.  The  defendant  relies  instead  on  the  established  principle  that: 1 

...  the  common  law  must  be  interpreted  in  a  manner  which  is  consistent  with 
Charter  principles 

rather  than  statutory  application  of  the  Charter,  regarding  freedom  of  expression. 

3.  Thus,  Sections  II  and  III  (pages  3  to  13)  of  the  plaintiff's  Factum  need  not  be  argued. 

II.    Plaintiffs  "Voir  Dire"  is  Improper 

4.  Paragraph  58  of  the  plaintiff's  Factum  makes  it  clear  that  the  plaintiff's  purpose  is  to 
exclude  all  the  evidence  that  was  attempted  to  be  brought  but  was  excluded  from  the  Champerty 
motion,  without  having  any  actual  Voir  Dire  on  any  particular  and  specific  evidence  and  its  relevance 
to  the  Pleadings  —  which  have  not  been  struck  and  which  are  before  the  court. 


1  Hill  v.  Church  of  Scientology  of  Toronto,  1995  CanLII  59  (SCC),  [1995]  2  SCR  1130,  at  para.  91  [BOA  TAB  2] 
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5.  The  plaintiff  has  not  brought  a  motion  to  strike  out  paragraphs  from  the  Statement 

of  Defence,  and  the  plaintiff's  "Voir  Dire"  does  not  expressly  seek  to  strike  out  pleadings. 


6.  Nor  does  the  plaintiff's  "Voir  Dire"  seek  to  exclude  any  particular  and  specific 
evidence  by  using  the  established  criteria  of  relevance  and  undue  prejudice. 

III.  By  Not  Seeking  to  Strike  the  Pleadings,  the  Plaintiff  Has  Agreed  to 
Subject  Herself  to  Possible  Evidentiary  Overlap 

7.  Even  after  the  Champerty  motion  became  a  final  decision,  the  plaintiff  did  not  seek 
to  strike  out  paragraphs  from  the  Statement  of  Defence.  Instead,  the  plaintiff  went  to  pre-trial 
without  ever  invoking  any  possible  striking  out  of  pleadings,  and  also  filed  a  Trial  Record,  and  an 
Amended  Trial  Record,  again  always  without  ever  invoking  any  possible  striking  out  of  pleadings. 

8.  Furthermore,  the  plaintiff  sought  and  obtained  orders  for  Will  Says  of  all  the 
defendant's  witnesses,2  and  for  bound  books  of  all  the  defendant's  trial  documents,3  again  without 
ever  invoking  any  possible  striking  out  of  pleadings. 

9.  The  plaintiff  has  also  pleaded  a  47-paragraph  Reply  rather  than  seek  to  strike  out 
paragraphs  from  the  Statement  of  defence. 


2  St.  Lewis  v.  Rancourt,  2013  ONSC  1350,  para.  26  (plaintiff's  discovery  refusal's  motion)  (attached) 

3  Justice  Robert  Smith's  case  management  Order,  by  letter  to  parties  dated  April  8,  2014  (attached) 
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10.  There  is  some  evidentiary  overlap  between  the  Champerty  motion  and  the 
particulars  of  abuse  of  process  pleaded  in  the  Statement  of  Defence.  The  defendant  submits  that  the 
plaintiff  has  agreed  by  implied  consent  to  subject  herself  to  the  said  overlap: 

(a)  by  not  seeking  to  strike  out  the  Statement  of  Defence,  and 

(b)  by  pleading  a  Reply,  while 

(c)  aggressively  pursuing  discovery  leading  to  16  hours  of  cross-examination,  and 

(d)  by  all  of  her  litigation  up  to  the  moment  of  trial  in  the  more  than  three  years  since  the  action 
was  initiated. 

IV.  The  circumstances  of  Hill  v  Church  of  Scientology  are  too  distinct  for 
that  authority  to  be  of  any  use 

11.  The  plaintiff  relies  on  Hill  v  Church  of  Scientology  ["Hill")  (paras.  37  to  40  of  the 
plaintiff's  factum,  and  other  paragraphs).  The  circumstances  in  Hill  are  distinct  from  those  in  the 
present  action  as: 

(a)  In  Hill,  the  sole  evidence  of  improper  motive  for  non-party  funding  is  the  funding  itself; 

(b)  In  Hill,  the  sole  evidence  of  a  "lawsuit  by  proxy"  or  "straw  man  lawsuit"  is  the  non-party 
funding  of  the  plaintiff's  lawsuit,  and  that  the  plaintiff  is  an  employee  of  the  funder; 

(c)  In  Hill,  the  non-party  funder  was  the  government,  such  that  the  defendant  relied  solely  on 
application  of  the  Charter  as  a  common  law  bar  for  government  to  sue  a  citizen  for  libel; 

(d)  In  Hill,  the  sole  strand  of  abuse  of  process  was  straw-man-lawsuit-by-the-government  funding 
a  libel  action  against  a  citizen,  supported  solely  by  evidence  of  the  funding  itself. 
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12.  Thus,  the  plaintiff  is  using  Hill,  which  is  a  case  where  there  was  not  an  iota  of 

supporting  evidence  other  than  the  non-party  funding  itself,  to  argue  to  exclude  the  present 
defendant's  evidence,  without  a  Voir  Dire  specifically  examining  the  said  defendant's  evidence. 


13.  In  Hill,  its  defendant  does  not: 

(a)  argue  the  common  law  remedy  of  abuse  of  process  resulting  from  the  fact  that  there  is  no 
actual  damage  to  reputation;  nor 

(b)  argue  that  the  funding  party  has  an  improper  motive  such  as  to  punish,  intimidate  and  silence 
one  of  its  known  critics,  as  a  strand  of  abuse  of  process;  nor 

(c)  argue  abuse  of  process  by  skewing  the  balance  between  the  Charter  value  of  free  expression 
and  protection  of  reputation;  nor 

(d)  argue  the  fair  comment  defense,  where  the  said  balancing  is  most  relevant;  nor 

(e)  consist  of  a  case  where  the  non-party  funder  (and  personal  decision  maker)  was  also  severely 
criticised  by  the  words  complained  of. 


V.   The  Decisions  of  Smith  J.  in  the  Champerty  Motion  are  Not  Relevant 

14.  The  plaintiff  relies  on  the  decision4  of  Smith  J.  in  the  Champerty  motion  to  argue 

"issue  estoppel,  collateral  attack  and  abuse  of  process"  (paragraphs  45  to  61  of  the  plaintiff's 
Factum). 


4  St.  Lewis  v.  Rancourt,  2013  ONSC  1564  (CanLTT) 
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15.  The  decisions  of  Smith  J.  in  the  Champerty  motion  (and  in  costs)  are  not  relevant 

because: 

(a)  The  defendant  does  not  seek  to  relitigate  the  maintenance  and  champerty  rulings,  as  these 
rulings  that  allow  the  University  of  Ottawa  to  fund  the  plaintiff's  litigation  will  hold 
irrespective  of  any  outcome  in  the  main  action,  and  irrespective  of  any  application  that  could 
be  brought  after  the  outcome  of  the  main  action; 

(b)  There  is  strictly  no  overlap  of  evidence:  the  impugned  Champerty-motion  evidence  of 
improper  motives  was  ruled  inadmissible  in  the  Champerty  motion,  and  ruled  not  relevant  to 
the  Champerty  motion; 

(c)  Even  if  there  were  overlap  of  evidence,  the  torts  of  maintenance  and  champerty  are  distinct 
from  the  pleaded  abuse  of  process  remedy,  which,  alone,  engages  the  Charter  value  of  free 
expression; 

(d)  In  the  main  action,  the  evidence  in  support  of  the  pleaded  abuse  of  process  remedy,  including 
the  evidence  of  improper  motives  to  pursue  the  action,  is  more  than  and  not  the  same  as  the 
impugned  Champerty-motion  evidence  of  improper  motives; 

(e)  The  defendant's  pleadings  stand  and  have  not  been  struck. 
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VI.  Conclusion 


16.  The  defendant  intends  to  use  some  of  the  impugned  Champerty-motion  evidence  of 
improper  motives,  and  evidence  produced  during  the  Champerty  motion: 

(a)  as  part  of  the  evidence  for  improper  motives  to  prove  his  pleaded  abuse  of  process  remedy,  in 
defeating  the  defamation  claim,  which  is  the  only  issue  before  the  Court;  and 

(b)  to  challenge  the  credibility  of  the  plaintiff's  witnesses'  evidence  at  trial. 

17.  The  pleaded  abuse  of  process  remedy  has  three  main  strands: 

(a)  the  action  is  an  abuse  of  process  because  there  is  no  actual  damage  to  reputation,  nor 
likelihood  of  actual  damage  to  reputation; 

(b)  the  action  is  an  abuse  of  process  because  it  is,  at  least  partly,  pursued  and  funded  for  the 
improper  motive  to  punish,  intimidate  and  silence  the  defendant;  and 

(c)  the  action  is  an  abuse  of  process  because  the  unlimited  non-party  funding  creates  an 
asymmetry  of  arms  that  skews  the  balance  between  the  Charter  value  of  freedom  of 
expression  and  protection  of  reputation. 

18.  The  defendant  is  a  priori  entitled  to  all  evidence  that  is  relevant  to  his  pleadings. 
Proper  Voir  Dires  must  be  held,  or  objections  made,  for  the  specific  evidence  being  brought  or 
sought-by-questioning  during  the  trial  process. 
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REASONS  FOR  DECISION  ON  MS.  ST.  LEWIS'  DISCOVERY  RESUSAL  MOTION 
R.  SMITH  J. 

[1]  The  plaintiff  Joanne  St.  Lewis  ("St.  Lewis")  has  brought  a  motion  to  compel  the 
defendant,  Denis  Rancourt  ("Rancourt")  to  answer  questions  that  he  refiised  to  answer  on 
discoveries  held  on  April  30,  2012  and  to  comply  with  undertakings.  The  questions  have  been 
grouped  together  on  a  Refusals  Chart  which  I  will  refer  to  in  my  reasons. 

[2]  Shortly  before  the  motion  was  heard,  Rancourt  delivered  a  document  entitled  "Answers  - 
Denis  Rancourt  to  most  of  the  questions  of  the  plaintiffs  refusals  and  undertakings  chart".  In 
addition,  Rancourt  provided  further  written  answers  on  December  11,  2012  to  Questions  34,  35, 
60,  62,  64,  89,  284,  396,  443-444,  761,  on  the  Refusals  Chart. 

[3]  The  context  of  the  refusals  motion  involves  an  allegation  that  Rancourt  published  a  blog 
in  which  he  referred  to  St.  Lewis  as  Allan  Rock's  'House  Negro'.  St.  Lewis  is  a  Black  law 
professor  at  the  University  of  Ottawa  (the  "University")  specializing  in  race  relations  and  social 
equity  issues.  St.  Lewis  prepared  a  report  at  the  request  of  the  University  in  which  she  found  that 
there  was  no  systemic  racism  at  the  University.  Her  report  contradicted  the  finding  of  a  previous 
report  prepared  by  Ms.  Mireille  Gervais  on  behalf  of  the  Student  Appeal  Centre  ("SAC"). 
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[4]  Rancourt  was  served  with  notice  of  libel  on  May  16,  2011  and  published  another  article, 
which  St.  Lewis  submits  is  also  libellous,  repeating  similar  allegations. 

Analysis 

[5]  The  scope  of  examinations  for  discovery  are  set  out  in  Rule  31.06(1)  of  the  Rules  of 
Civil  Procedures,  R.R.O.  1990,  Reg.  194  which  reads  as  follows: 

31.06(1)  A  person  examined  for  discovery  shall  answer,  to  the  best  of  his 
or  her  knowledge,  information  and  belief,  any  proper  question  relevant  to  any 
matter  in  issue  in  the  action  or  to  any  matter  made  discoverable  by  subrules  (2)  to 
(4)  and  no  question  may  be  objected  to  on  the  ground  that, 

(a)  the  information  sought  is  evidence; 

(b)  the  question  constitutes  cross-examination,  unless  the  question  is 
directed  solely  to  the  credibility  of  the  witness;  or 

(c)  the  question  constitutes  cross-examination  on  the  affidavit  of 
documents  of  the  party  being  examined.  RRO.  1990,  Reg.  194, 
r.  31.06  (1);  O.  Reg.  438/08,  s.  30  (1). 

[6]       The  key  provision  of  Rule  36.06(1)  is  that  the  person  examined  for  discovery  must 
answer  any  proper  question  relevant  to  any  matter  in  issue  in  the  action- 
Background 

[7]  This  action  involves  a  claim  for  damages  for  defamation  by  St.  Lewis  as  a  result  of 
statements  published  by  Rancourt  in  his  blogs  dated  February  11,  2011  and  in  May  of  2011.  The 
issues  raised  in  the  action  are  whether  the  statements  published  by  Rancourt  constitute  libel  and 
whether  Rancourt  can  rely  on  the  defences  of  fair  comment,  responsible  journalism  or  his 
Charter  protected  right  of  free  speech. 

[8]  St.  Lewis  was  asked  by  the  University  to  prepare  a  report  to  determine  whether  there  was 
systemic  racism  in  the  policies  and  procedures  followed  by  the  University.  She  concluded  in  her 
report  dated  November  15,  2011  that  there  was  no  systemic  racism  in  the  policies  or  procedures 
followed  by  the  University. 

[9]  The  report  prepared  by  St.  Lewis  contradicted  the  conclusions  reached  in  a  previous 
report  prepared  by  Ms.  Mireille  Gervais  ("Gervais")  who  prepared  a  report  on  behalf  of  the 
"SAC". 

[10]  The  statement  of  claim  and  the  defence  filed  by  Rancourt,  also  raise  the  issue  of  malice, 
namely  whether  Rancourt  was  acting  maliciously  when  he  published  the  statements  about  the 
plaintiff  in  his  blog,  referring  to  St.  Lewis  as  "Allan  Rock's  House  Negro".  Malice  will  defeat 
the  defence  of  fair  comment  which  is  being  advanced  by  Rancourt,  as  well  as  his  right  to 
freedom  of  expression  as  protected  under  the  Charter  of  Rights  and  Freedom. 
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[11]  The  claim  by  St.  Lewis  includes  a  claim  for  aggravated  and  punitive  damages  as  well  as 
general  damages.  On  a  claim  for  aggravated  damages,  the  entire  conduct  of  the  defendant, 
including  any  e-mails  sent  giving  notice  of  his  publication,  as  well  as  any  Twitter  statements 
made  to  his  followers,  are  relevant  to  the  issue  of  damages. 

[12]  On  the  issue  of  fair  comment,  the  plaintiff  wants  to  know  the  true  factual  foundations  on 
which  Rancourt's  opinion  was  based. 

[13]  In  addition,  after  this  motion  was  brought,  and  shortly  before  it  was  heard,  Rancourt 
answered  many  of  the  questions  he  had  refused  to  answer  during  his  examination  for  discovery. 
St.  Lewis  requests  the  right  to  ask  follow-up  questions  if  required.  In  order  to  avoid  wasting 
further  time  and  incurring  further  legal  costs  to  both  parties.  I  order  that  Rancourt  answer  any 
follow-up  questions  to  those  that  I  have  ruled  he  must  answer.  If  Rancourt  objects  to  answering 
any  follow-up  questions  then  he  may  record  his  objection  on  the  record,  but  must  answer  the 
question.  I  will  then  decide  subsequently  if  Rancourt's  objection  to  answer  any  follow-up 
question  was  a  valid  objection  or  not. 

Refusals  Chart 

[14]  The  refusals  chart  has  outlined  the  questions  that  Rancourt  refused  to  answer  under 
Sections  (A)  to  (V)  and  identifies  eight  undertakings  that  St.  Lewis  alleges  were  not  fulfilled  by 
Rancourt. 

Section  A      Defendant's    Communications    with    Student    Appeal    Centre  Director, 
Mireille  Gervais 

Question  516 

[15]     Question  516  has  been  answered. 
Question  521 

[16]     Question  521  has  been  answered. 
Question  469 

[17]  Rancourt  objects  to  printing  out  the  electronic  links  contained  in  e-mails  produced  by  him 
and  submits  that  the  e-mail  links  may  be  accessed  by  the  plaintiff.  I  agree  with  Rancourt  that  the 
plaintiff  may  access  the  links  without  Rancourt  being  required  to  print  out  all  of  the  links  and 
e-mails  produced. 

[18]  The  electronic  links  can  connect  an  individual  reading  the  e-mail  to  a  web  address.  I 
agree  that  Rancourt  does  not  have  the  document,  in  this  case  a  web  address,  in  his  possession  or 
control  The  plaintiff  may  access  the  website  through  the  address.  While  it  would  assist  the 
plaintiff  to  access  the  website,  the  defendant  has  already  provided  the  website  address  which  I 
find  is  sufficient. 
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Questions  478-479 

[19]  These  questions  also  refer  to  forwarding  an  e-mail  to  allow  the  plaintiff  easier  access  to 
the  website. 

[20]  Rancourt  objects  to  printing  out  the  electronic  links  contained  in  e-mails  produced  by  him 
and  submits  that  the  e-mail  links  may  be  accessed  by  the  plaintiff.  I  agree  with  Rancourt  that  the 
plaintiff  may  access  the  links  without  Rancourt  being  required  to  print  out  all  of  the  links  and 
e-mails  produced. 

Questions  369-371 

[21]     Questions  369-371  were  answered. 
Question  380 

[22]     The  question  has  been  satisfactorily  answered. 
Section  B       SAC's  Freedom  of  Information  Documents 

Question  698,  707  and  713 

[23]  Question  698  is  a  request  for  the  complete  response  received  by  Mireille  Gervais  to  her 
freedom  of  information  request  produced  at  production  number  60.  Rancourt  has  answered  this 
question  by  stating  that  he  does  not  have  any  of  these  documents  in  his  possession. 

Questions  707  and  713 

[24]  Questions  707  and  713  are  similar  to  Question  698.  Rancourt  has  answered  that  he  does 
not  have  any  of  these  documents  in  his  possession. 

Section  C  December  6,  2008  University  of  Ottawa  Article  "Rock  Administration 
Prefers  to  Confuse  'Independent'  with  'Internal'  Rather  than  Address 
Systemic  Racism" 

Questions  198,  222,  224-225  and  228-230 

[25]  In  a  December  6,  2008  article,  Rancourt  referred  to  St.  Lewis  as  a  service  intellectual  He 
was  then  asked  at  Question  198  why  he  was  calling  Professor  St.  Lewis  a  service  intellectual. 
The  plaintiff  submits  that  the  defendant's  demeanour  and  bias  against  the  Professor  prior  to  the 
publication  of  the  allegedly  defamatory  articles  are  relevant  to  the  issue  of  malice.  This  question 
as  well  as  Questions  222,  224-225,  228-230  have  been  answered  by  Rancourt. 
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Section  D      Witness  List 

Questions  637,  645,  398,  404,  406,  and  647-48 

[26]  The  defendant  is  required  to  provide  a  list  of  witnesses  under  the  Rules  of  Civil 
Procedure  and  Rancourt  is  therefore  ordered  to  answer  the  above  questions  and  to  provide  a  list 
of  witnesses  and  disclose  the  names  and  addresses  of  persons  who  might  reasonably  be  expected 
to  have  knowledge  of  the  occurrences  or  to  be  witnesses  in  this  action  and  a  brief  summary  of 
their  evidence. 


Section  E      Notice  of  Libel  Dated  May  16,  2011 

Questions  567,  571-572 

[27]     Questions  567,  and  571-572  have  been  answered. 
Section  F       Take  Down  Notices 

[28]  The  defendant  was  served  with  numerous  take  down  notices,  including  a  notice  dated 
January  30,  2012  that  demanded  he  take  down  two  blogs  that  he  published  on  January  27,  2012. 
The  defendant  took  down  one  of  these  two  blogs  which  referred  to  his  labour  arbitration  and  his 
libel  action.  The  defendant  refuses  to  answer  why  he  took  down  this  blog.  The  plaintiff  submits 
that  the  question  is  relevant  to  the  issues  of  the  defendant's  malice  and  aggravated  and  punitive 
damages.  The  plaintiff  submits  that  it  was  in  the  defendant's  self-interest  to  take  down  the  false 
statements  he  made  about  his  bilingual  rights  at  the  labour  arbitration  but  he  refuses  to  comply 
with  any  of  the  take  down  notices  in  this  libel  action  which  is  relevant  to  the  issues  of  aggravated 
damages  and  malice. 

Questions  629-630 

[29]  Rancourt  answered  that  he  took  down  one  of  the  blogs  on  advice  from  his  lawyer 
representing  him  in  his  labour  arbitration.  He  claims  that  the  reasons  for  taking  down  the  blog 
are  protected  by  solicitor- client  privilege.  I  find  that  Rancourt  is  not  required  to  answer  this 
question  as  it  relates  to  privileged  legal  advice  received  which  is  subject  to  solicitor- client 
privilege. 

Section  G      Fair  Comment  Defence 

Questions  722-724 

[30]  Question  722  was  "I  want  to  know  what  are  the  true  facts  that  you  are  relying  on  to 
support  your  pleas".  I  find  that  Rancourt  is  required  to  answer  Questions  722-724  as  these  are 
highly  relevant  to  his  defence  of  fair  comment.  His  answer  simply  states  that  he  is  not  relying  on 
the  defence  of  truth,  but  this  answer  is  not  the  same  as  setting  out  the  true  facts  that  he  relies  on 
for  the  defence  of  fair  comment. 
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R.S.C.  1985,  Appendix  II,  No.  44,  Schedule  B,  s.  32 
Constitution  Act,  1982 

1982,  c.  11,  Schedule  B  (U.K.) 
[Reprinted  in  R.S.C.  1985,  App.  II,  No.  44,  Schedule  B] 

Parti 

Canadian  Charter  of  Rights  and  Freedoms 
Application  of  Charter 
SECTION  32. 

Application  of  Charter 

32.  (1)  This  Charter  applies 

(a)  to  the  Parliament  and  government  of  Canada  in  respect  of  all  matters  within 
the  authority  of  Parliament  including  all  matters  relating  to  the  Yukon  Territory 
and  Northwest  Territories;  and 

(b)  to  the  legislature  and  government  of  each  province  in  respect  of  all  matters 
within  the  authority  of  the  legislature  of  each  province. 

Exception 

(2)  Notwithstanding  subsection  (1),  section  15  shall  not  have  effect  until  three  years  after  this 
section  comes  into  force. 

1982,  c.  11,  Schedule  B  (U.K.),  s.  32,  effective  April  17,  1982. 
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Robin  Susan  Eldridge,  John  Henry  Warren 
and  Linda  Jane  Warren  Appellants 

v. 

The  Attorney  General  of  British  Columbia 
and  the  Medical  Services 
Commission  Respondents 

and 

The  Attorney  General  of  Canada,  the 
Attorney  General  for  Ontario,  the  Attorney 
General  of  Manitoba,  the  Attorney  General 
of  Newfoundland,  the  Women's  Legal 
Education  and  Action  Fund,  the  Disabled 
Women's  Network  Canada,  the  Charter 
Committee  on  Poverty  Issues,  the  Canadian 
Association  of  the  Deaf,  the  Canadian 
Hearing  Society  and  the  Council  of 
Canadians  with  Disabilities  Interveners 


indexed  as:  eldridge  v.  british  columbia  (attorney 
General) 

File  No.:  24896. 

1997:  April  24;  1997:  October  9. 

Present:  Lamer  C.J.  and  La  Forest,  L'Heureux-Dube, 
Sopinka,  Gonthier,  Cory,  McLachlin,  Iacobucci  and 
Major  JJ. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR 
BRITISH  COLUMBIA 

Constitutional  law  —  Charter  of  Rights  —  Equality 
rights  —  Physical  disability  —  Publicly  funded  medi- 
care —  Medicare  not  providing  for  sign  language  inter- 
preters —  Whether,  and  in  what  manner,  the  Charter 
applies  to  the  decision  not  to  provide  sign  language 
interpreters  for  the  deaf  as  part  of  the  publicly  funded 
scheme  for  the  provision  of  medical  care  —  Whether  not 
providing  for  this  service  under  Acts  establishing  medi- 
care and  hospitalization  infringing  s.  15(1)  equality 
rights  of  disabled  —  If  so,  whether  legislation  saved 
under  s.  1  —  Appropriate  remedy  if  Charter  violation 

found  -      Canadian  Charter  of  Rights  and  Freedoms, 

ss.  1,  15(1)  ~  Hospital  Insurance  Act,  R.S.B.C.  1979, 


Robin  Susan  Eldridge,  John  Henry  Warren 
et  Linda  Jane  Warren  Appelants 

c. 

Le  procureur  general  de  la  Colombie- 
Britannique  et  la  Medical  Services 
Commission  Mimes 

et 

Le  procureur  general  du  Canada,  le 
procureur  general  de  1' Ontario,  le 
procureur  general  du  Manitoba,  le 
procureur  general  de  Terre-Neuve,  le  Fonds 
d' action  et  d'  education  juridiques  pour  les 
femmes,  le  Reseau  d'  action  des  femmes 
handicapees  du  Canada,  le  Charter 
Committee  on  Poverty  Issues,  {'Association 
des  sourds  du  Canada,  la  Societe 
canadienne  de  Fouie  et  le  Conseil  des 
Canadiens  avec  deficiences  Intervenants 

Repertorie:  Eldridge  c  Colombdj:-britannique 
(Procureur  general) 

N°  du  greffe:  24896. 

1997:  24  avril;  1997:  9  octobre. 

Presents:  Le  juge  en  chef  Lamer  et  les  juges  La  Forest, 
L'Heureux-Dube,  Sopinka,  Gonthier,  Cory,  McLachlin, 
Iacobucci  et  Major. 

EN  APPEL  DE  LA  COUR  D'APPEL  DE  LA  COLOMBIE- 
BR1TANNIQUE 

Droit  constitutionnel  —  Charte  des  droits  —  Droits  a 
I'egalite  —  Deficience  physique  —  Soins  de  sante 
finances  sur  les  deniers  publics  —  Services  d'interpreta- 
tion  gestuelle  non  couveiis  par  le  regime  d'assurance- 
maladie  —  La  Charte  s  'appliqiie-t-elle  a  la  decision  de 
ne  pas  fournir  des  services  d'interpretation  gestuelle 
dans  le  cadre  du  regime  public  de  soins  de  sante  et, 
dans  I 'affirmative,  de  quelle  maniere  s'y  applique-t- 
elle?  —  Le  fait  de  ne  pas  fournir  de  tels  services  en 
vertu  de  lois  etablissant  des  regimes  de  soins  de  sante  et 
d 'hospitalisation porte-t-il  atteinte  aux  droits  a  I'egalite 
garantis  par  I'art.  15(1)  aux personnes  handicapees?  — 
Dans  I 'affirmative,  cette  atteinte  est-elle  justifiee  con- 
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each  case,  the  Court  rejected  this  contention,  hold- 
ing that  when  an  entity  is  determined  to  be  part  of 
the  fabric  of  government,  the  Charter  will  apply  to 
a]]  its  activities,  including  those  that  might  in  other 
circumstances  be  thought  of  as  "private".  The 
rationale  for  this  principle  is  obvious:  governments 
should  not  be  permitted  to  evade  their  Charter 
responsibilities  by  implementing  policy  through 
the  vehicle  of  private  arrangements.  I  put  the  mat- 
ter thus  in  Lavigne,  at  p.  314: 


It  was  also  argued  that  the  Charter  does  not  apply  to 
government  when  it  engages  in  activities  that 
are  .  .  .  "private,  commercial,  contractual  or  non-public 
(in)  nature".  In  my  view,  this  argument  must  be  rejected, 
In  today's  world  it  is  unrealistic  to  think  of  the  relation- 
ship between  those  who  govern  and  those  who  are  gov- 
erned solely  in  terms  of  the  traditional  law  maker  and 
law  subject  model.  We  no  longer  expect  government  to 
be  simply  a  law  maker  in  the  traditional  sense;  we 
expect  government  to  stimulate  and  preserve  the  com- 
munity's economic  and  social  welfare.  In  such  circum- 
stances, government  activities  which  are  in  form  "com- 
mercial" or  "private"  transactions  are  in  reality 
expressions  of  government  policy,  be  it  the  support  of  a 
particular  region  or  industry,  or  the  enhancement  of 
Canada's  overall  international  competitiveness.  In  this 
context,  one  has  to  ask:  why  should  our  concern  that 
government  conform  to  the  principles  set  out  in  the 
Charter  not  extend  to  these  aspects  of  its  contemporary 
mandate?  To  say  that  the  Charter  is  only  concerned  with 
government  as  law  maker  is  to  interpret  our  Constitution 
in  light  of  an  understanding  of  government  that  was 
long  outdated  even  before  the  Charter  was  enacted. 


See  also  Douglas,  at  p.  585. 

While  it  is  well  established  that  the  Charter 
applies  to  all  the  activities  of  government,  whether 
or  not  those  activities  may  be  otherwise  character- 
ized as  "private",  this  Court  has  also  recognized 
that  the  Charter  may  apply  to  non-governmental 
entities  in  certain  circumstances;  see  generally 
Robin  Elliot,  "Scope  of  the  Charter's  Application" 
(1993),  15  Advocates'  Q.  204,  at  pp.  208-9.  It  has 
been  suggested,  for  example,  that  the  Charter  will 


qu'elles  concluaient.  Dans  chaque  cas,  la  Cour  a 
rejete  cet  argument,  statuant  que,  dans  les  cas  ou  il 
est  juge  qu'une  entite  fait  partie  dc  la  structure 
gouvernementale,  la  Charts  s' applique  a  toutes  ses 
activites,  y  compris  celles  qui  pourraient,  en 
d'autres  circonstances,  etre  considerees  comme 
«privees».  La  justification  de  ce  principe  est  evi- 
dente:  il  ne  faut  pas  permettre  aux  gouvernements 
d'echapper  aux  obligations  que  leur  impose  la 
Charts  en  mettant  leurs  politiques  en  ceuvrc  par  le 
truchement  d'accords  prives.  Voici  comment  j'ai 
exprime  ce  point  dans  1' arret  Lavigne,  a  la  p.  314: 

On  a  cgalement  soutenu  que  la  Charte  ne  s'applique 
pas  au  gouvemement  lorsqu'il  exerce  des  activites  qui 
sont  [. .  .]  «privees,  commerciales,  contractuelles  ou  non 
publiques  par  natures.  A  mon  avis,  cet  argument  doit 
etre  rejete,  Dans  le  monde  d'aujourd'hui,  il  est  irrcaliste 
de  penser  que  les  relations  cntre  les  gouvernants  et  les 
gouvernes  sont  regies  seulement  par  le  modele  tradition- 
nel  du  legislateur  et  du  citoyen  assujetti  a  la  loi.  Nous  ne 
voulons  plus  d'un  gouvemement  qui  se  cantonne  dans 
son  role  traditionne!  de  legislateur;  nous  nous  attendons 
a  ce  qu'il  stimule  et  preserve  le  bien-etre  economique  et 
social  de  la  collectivite.  Ainsi,  les  activites  gouverne- 
mentales  qui  sont  formellement  des  operations  «com- 
mereiales»  ou  «privees»  sont  en  realite  des  expressions 
de  la  politique  gouvernementale,  qu'il  s'agisse  de  l'ap- 
pui  donne  a  une  region  ou  a  une  Industrie  donnee  ou  de 
l'amelioration  de  la  competitivite  Internationale  globale 
du  Canada.  La  question  qui  se  pose  dans  ce  contexte  est 
celle-ci:  pourquoi  notre  souci  de  voir  le  gouvemement 
se  conformer  aux  principes  enohces  dans  la  Charte  ne 
s'etendrait-il  pas  a  ces  aspects  de  son  mandat  contempo- 
rain?  Affirmer  que  la  Charte  ne  vise  que  le  gouveme- 
ment en  tant  que  legislateur  revient  a  interpreter  notre 
Constitution  a  la  lumiere  d'une  conception  de  gouveme- 
ment depassee  depuis  longtemps  meme  avant  1' adoption 
de  la  Charte. 

Voir  aussi  1'arret  Douglas,  a  la  p.  585. 

Meme  s'il  est  bien  etabli  que  la  Charte  s'ap- 
plique a  toutes  les  activites  du  gouvemement, 
qu'elles  puissent  ou  non  etre  par  ailleurs  qualifiees 
de  <qmvees»,  notre  Cour  a  aussi  rcconnu  que  la 
Charte  peut  s'appliquer  a  des  entites  non  gouver- 
nementales  dans  certaines  circonstances:  voir,  de 
facon  generate,  Robin  Elliot,  «Scope  of  the  Char- 
ter's Applications  (1993),  15  Advocates'  Q.  204, 
aux  pp.  208  et  209.  II  a  ete  affirme,  par  exemple, 
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apply  to  a  private  entity  when  engaged  in  activities 
that  can  in  some  way  be  attributed  to  government. 
This  possibility  was  contemplated  in  McKinney, 
where  I  stated  the  following,  at  pp.  273-74: 


Though  the  legislature  may  determine  much  of  the  envi- 
ronment in  which  universities  operate,  the  reality  is  that 
they  function  as  autonomous  bodies  within  that  environ- 
ment. There  may  be  situations  in  respect  of  specific 
activities  where  it  can  fairly  be  said  that  the  decision  is 
that  of  the  government,  or  that  the  government  suffi- 
ciently partakes  in  the  decision  as  to  make  it  an  act  of 
government,  but  there  is  nothing  here  to  indicate  any 
participation  in  the  decision  by  the  government 
and  .  .  .  there  is  no  statutory  requirement  imposing 
mandatory  retirement  on  the  universities.  [Emphasis 
added.] 

I  commented  further  on  as  follows,  at  p.  275: 

I,  therefore,  conclude  that  the  respondent  universities 
do  not  form  part  of  the  government  apparatus,  so  their 
actions,  as  such,  do  not  fall  within  the  ambit  of  the 
Charter.  Nor  in  establishing  mandatory  retirement  for 
faculty  and  staff  were  they  implementing  a  governmen- 
tal policy.  [Emphasis  added.] 

The  idea  that  certain  activities  of  non-governmen- 
tal entities  may  be  viewed  as  the  responsibility  of 
government  was  further  elucidated  in  my  reasons 
in  Lavigne  where,  after  discussing  McKinney,  Har- 
rison, Douglas  and  Stoffman,  I  stated  as  follows,  at 
p.  312: 

The  majority  in  the  above  cases  relied  solely  on  the  ele- 

 scrutiny  fn  respect  of  activities  in  the  private 

sector  where  the  government  could  be  said  to  have  some 
responsibility  for  that  activity.  [Emphasis  added.] 

It  seems  clear,  then,  that  a  private  entity  may  be 
subject  to  the  Charter  in  respect  of  certain  inher- 
ently governmental  actions.  The  factors  that  might 
serve  to  ground  a  finding  that  an  activity  engaged 
in  by  a  private  entity  is  "governmental"  in  nature 
do  not  readily  admit  of  any  a  priori  elucidation. 


que  la  Charte  s' applique  a  une  entite  privee 
lorsque  celle-ci  exerce  des  activites  qui  peuvent, 
d'une  maniere  ou  d'une  autre,  etre  attribuees  au 
gouvernement.  Cette  possibilite  a  ete  envisagee 
dans  McKinney,  ou  j'ai  declare  ce  qui  suit,  a  la 
p.  274: 

Bien  que  la  legislature  puisse  delimiter  en  grande  partie 
le  milieu  dans  lcqucl  les  universites  fonctionnent,  la  rea- 
lite  est  qu'elles  fonctionnent  comme  des  organismes 
autonomes  dans  ce  milieu.  II  peut  y  avoir  des  situations 
relatives  a  des  activites  specifiques  ou  1'on  peut  dire  a 
juste  titre  que  la  decision  est  celie  du  gouvernement  ou 
que  ia  participation  gouverneroentale  a  la  decision  est 
suffisante  pour  en  faire  un  acte  du  gouvernement,  mais 
rien  n'indique  en  l'espice  que  [e  gouvernement  a  parti- 
cipe  a  la  decision  et  [. . .]  la  loi  n'impose  pas  la  retraite 
obligatoire  aux  universites.  [Je  souligne.] 

J'ai  ajoute  ceci,  a  la  p.  275: 

Je  concius  done  que  les  universites  intimees  ne  font 
pas  partie  de  Pappareil  gouvernemental  de  sorte  que 
leurs  actions,  en  tant  que  telles,  ne  relevent  pas  de  la 
Charte.  Elles  ne  mettaient  pas  non  plus  en  ceuvre  une 
politique  gouvernementale  en  prevoyant  la  retraite  obli- 
gatoire de  son  personnel  enseignant  et  de  ses  employes. 
[Je  souligne.] 

L'idee  que  certaines  activites  exercees  par  des 
entites  non  gouvernementales  puissent  etre  consi- 
derees  comrac  relevant  de  la  responsibility  du  gou- 
vernement a  ete  precisee  davantage  dans  mes 
motifs  dans  Lavigne  ou,  apres  avoir  examine  les 
arrets  McKinney,  Harrison,  Douglas  et  Stoffman, 
j'ai  dit  ce  qui  suit,  a  la  p.  312: 

La  majorite  dans  les  arr 

taines  circonstances,  etre  soumis  a  un  examen  fonde  stir 
la  Charte  relativement  a  des  activites  du  secteur  prive  a 
l'egard  desquelles  une  certaine  responsabilite  pourrait 
lui  6tre  attribute.  [Je  souligne.] 

Ii  semble  done  evident  qu'un  organismc  prive 
peut  6tre  assujetti  a  la  Charte  a  l'egard  de  certains 
actes  de  nature  intrinsequement  gouvernementale. 
Les  facteurs  susceptibles  de  fonder  la  conclusion 
qu'une  activite  exercee  par  une  entite  privee  est  de 
nature  «gouvernementale»  ne  sont  pas  faciles  a 
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McKinney  makes  it  clear,  however,  that  the  Char- 
ter applies  to  private  entities  in  so  far  as  they  act  in 
furtherance  of  a  specific  governmental  program  or 
policy.  In  these  circumstances,  while  it  is  a  private 
actor  that  actually  implements  the  program,  it  is 
government  that  retains  responsibility  for  it.  The 
rationale  for  this  principle  is  readily  apparent.  Just 
as  governments  are  not  permitted  to  escape  Char- 
ter scrutiny  by  entering  into  commercial  contracts 
or  other  "private"  arrangements,  they  should  not  be 
allowed  to  evade  their  constitutional  responsibili- 
ties by  delegating  the  implementation  of  their  poli- 
cies and  programs  to  private  entities.  In  McKinney, 
I  pointed  to  Slaight,  supra,  as  an  example  of  a  situ- 
ation where  action  taken  in  furtherance  of  a  gov- 
ernment policy  was  held  to  fall  within  the  ambit  of 
the  Charier.  I  noted,  at  p.  265,  that  the  arbitrator  in 
that  case  was  "part  of  the  governmental  adminis- 
trative machinery  for  effecting  the  specific  purpose 
of  the  statute".  "It  would  be  strange",  I  wrote,  "if 
the  legislature  and  the  government  could  evade 
their  Charter  responsibility  by  appointing  a  person 
to  carry  out  the  purposes  of  the  statute";  see  idem. 
Although  the  arbitrator  in  Slaight  was  entirely  a 
creature  of  statute  and  performed  functions  that 
were  exclusively  governmental,  the  same  rationale 
applies  to  any  entity  charged  with  performing  a 
governmental  activity,  even  if  that  entity  operates 
in  other  respects  as  a  private  actor;  see  A.  Anne 
McLellan  and  Bruce  P.  Elman,  "To  Whom  Does 
the  Charter  Apply?  Some  Recent  Cases  on  Section 
32"  (1986),  24  Alto.  L.  Rev.  361,  at  p.  371. 


reconnaitre  a  priori.  Toutefois,  il  ressort  clairement 
de  l'arr&t  McKinney  que  la  Charte  s'applique  aux 
entiles  privees,  dans  la  mesure  ou  celles-ci  agissent 
en  vue  dc  l'execution  d'une  politique  ou  d'un  pro- 
gramme determine  du  gouvemcment.  Dans  de 
telles  circonstances,  meme  si  e'est  un  aeteur  prive 
qui  execute  effectivement  le  programme,  le  gou- 
vernement  en  conserve  neanmoins  la  responsabi- 
lite.  La  justification  de  ce  principe  est  facile  a  dis- 
cerner.  Tout  comme  il  est  interdit  aux 
gouvernements  de  se  soustraire  a  l'examen  fonde 
sur  la  Charte  en  concluant  des  contrats  commer- 
ciaux  ou  d'autres  accords  «prives»,  ils  ne  devraient 
pas  etre  autorises  a  echapper  a  leurs  obligations 
constitutionnelles  en  deleguant  la  mise  en  aeuvre 
de  leurs  politiques  et  programmes  a  des  entries  pri- 
vees.  Dans  McKinney,  j'ai  souligne  que  l'arret 
Slaight,  precite,  etait  un  exemple  de  situation  ou  la 
Cour  a  decide  qu'une  action  accomplie  dans  le 
cadre  de  l'execution  d'une  politique  gouverncmen- 
tale  relevait  du  champ  d'application  de  la  Charte. 
J'ai  fait  observer,  a  la  p.  265,  que  rarbitrc  dans 
cette  affaire  «faisait  [. . .]  partie  des  rouages  admi- 
nistratifs  gouvernementaux  qui  permettent  de  rea- 
liser  Fobjet  precis  de  la  loi».  «I1  serait  etrange»,  ai- 
je  ajoute,  «que  la  legislature  et  le  gouvernement 
puissent  se  soustraire  a  la  responsabilite  qui  leur 
incombe  en  vertu  de  la  Charte  en  designant  une 
personne  chargee  de  realiser  les  objets  de  la  Loi»; 
voir  idem.  Bicn  que,  dans  Slaight,  1'arbitrc  ait  etc 
entierement  une  creature  de  la  loi  et  qu'il  ait  rem- 
pli  des  fonctions  qui  etaient  exclusivement  gouver- 
nementales,  le  meme  raisonnement  s'applique  a 
toute  entite  chargee  d'excrcer  une  activite  gouver- 
nementale,  meme  si  cette  entite  exerce  par  ailleurs 
une  activite  privee;  voir  A.  Anne  McLellan  et 
Bruce  P.  Elman,  «To  Whom  Does  the  Charter 
Apply?  Some  Recent  Cases  on  Section  32»  (1986), 
24  Alia.  L.  Rev.  361,  a  la  p.  371. 


Two  important  points  must  be  made  with  respect 
to  this  principle.  First,  the  mere  fact  that  an  entity 
performs  what  may  loosely  be  termed  a  "public 
function",  or  the  fact  that  a  particular  activity  may 
be  described  as  "public"  in  nature,  will  not  be  suf- 
ficient to  bring  it  within  the  purview  of  "govern- 
ment" for  die  purposes  of  s.  32  of  the  Charter. 
Thus,  with  specific  reference  to  the  distinction 


Deux  rcmarques  importantes  s'imposcnt  au  sujet 
de  ce  principe.  Premierement,  le  seul  fait  qu'une 
entite  exerce  ce  qu'ont  peut  librement  appeler  une 
«fonction  publique»  ou  le  fait  qu'une  activite  parti- 
culiere  puisse  6tre  dite  de  nature  «publique»  n'est 
pas  suffisant  pour  que  cette  entite  soit  assimilee  au 
«gouvernement»  pour  l'application  de  l'art.  32  de 
la  Charte.  Ainsi,  me  referant  precisement  a  la  dis- 
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between  the  applicability  of  the  Charter,  on  the 
one  hand,  and  the  susceptibility  of  public  bodies  to 
judicial  review,  on  the  other,  I  stated  as  follows,  at 
p.  268  of  McKinney: 

It  was  not  disputed  that  the  universities  are  statutory 
bodies  performing  a  public  service.  As  such,  they  may 
be  subjected  to  the  judicial  review  of  certain  decisioiiSj 
but  this  does  not  in  itself  make  them  part  of  government 
within  the  meaning  of  s,  32  of  the  Charter.  ...  In  a 
word,  the  basis  of  the  exercise  of  supervisory  jurisdic- 
tion by  the  courts  is  not  that  the  universities  are  govern- 
ment, but  that  they  are  public  decision-makers.  [Empha- 
sis added.] 

In  order  for  the  Charter  to  apply  to  a  private  entity, 
it  must  be  found  to  be  implementing  a  specific 
governmental  policy  or  program.'  As  1  stated  fur- 
ther on  in  McKinney,  at  p,  269,  "[a]  public  purpose 
test  is  simply  inadequate"  and  "is  simply  not  the 
test  mandated  by  s.  32". 


The  second  important  point  concerns  the  precise 
manner  in  which  the  Charter  may  be  held  to  apply 
to  a  private  entity.  As  the  ease  law  discussed  above 
makes  clear,  the  Charter  may  be  found  to  apply  to 
an  entity  on  one  of  two  bases.  First,  it  may  be 
determined  that  the  entity  is  itself  "government" 
for  the  purposes  of  s.  32.  This  involves  an  inquiry 
into  whether  the  entity  whose  actions  have  given 
rise  to  the  alleged  Charter  breach  can,  either  by  its 
very  nature  or  in  virtue  of  the  degree  of  govern- 
mental control  exercised  over  it,  properly  be  char- 
acterized as  "government"  within  the  meaning  of 
s.  32(1).  In  such  cases,  all  of  the  activities  of  the 
entity  will  be  subject  to  the  Charter,  regardless  of 
whether  the  activity  in  which  it  is  engaged  could,  if 
performed  by  a  non-governmental  actor,  correctly 
be  described  as  "private".  Second,  an  entity  may 
be  found  to  attract  Charter  scrutiny  with  respect  to 
a  particular  activity  that  can  be  ascribed  to  govern- 
ment. This  demands  an  investigation  not  into  the 
nature  of  the  entity  whose  activity  is  impugned  but 
rather  into  the  nature  of  the  activity  itself.  In  such 
cases,  in  other  words,  one  must  scrutinize  the  qual- 
ity of  the  act  at  issue,  rather  than  the  quality  of  the 
actor.  If  the  act  is  truly  "governmental"  in  nature 
—  for  example,  the  implementation  of  a  specific 


tinction  entrc  1'applicabilite  de  la  Charte,  d'une 
part,  et  1'assujettissement  des  organismes  publics 
au  controle  judiciaire,  d' autre  part,  j'ai  dit  ce  qui 
suit,  dans  McKinney,  a  la  p.  268: 

On  n'a  pas  contests  que  les  universites  sont  des  orga- 
nismes crees  par  la  loi  qui  foumissent  un  service  public. 
Comme  telles,  certaines  de  leurs  decisions  peuvent  etre 
soumises  au  controle  judiciaire,  mais  elles  ne  devierment 
pas  pour  autant  partie  du  gouvernement  au  sens  de 
l'art.  32  de  la  Charte.  [. .  .]  Bref,  ce  qui  justifie  l'exer- 
cice  de  la  competence  dc  surveillance  des  tribunaux 
judiciaires  est  non  pas  le  fait  que  les  universites  font 
partie  du  gouvernement,  mais  1c  fait  que  ce  sont  des 
decideurs  publics.  [Je  soulignc] 

Pour  que  la  Charte  s' applique  a  une  entite  privee, 
il  doit  etre  etabli  que  celle-ci  met  en  oeuvre  une 
politique  ou  un  programme  gouvernemental  deter- 
mine. Comme  j'ai  ajoute,  dans  McKinney,  a  la 
p.  269,  «[l]e  critere  de  1'objet  publie  est  simple- 
ment  inadcquat»  ct  «[c]e  n'est  tout  simplcment  pas 
lc  critere  qu'impose  l'art.  32». 

Deuxicmement,  l'autre  remarque  importante 
conceme  la  maniere  precise  dont  le  tribunal  peut 
decider  que  la  Charte  s' applique  a  une  entite  pri- 
vee. Ainsi  qu'il  ressort  clairement  de  la  jurispru- 
dence examinee  precedemmeut,  il  peut  etre  juge 
que  la  Charte  s'applique  a  une  entite  pour  Tune  ou 
l'autre  des  deux  raisons  suivantes.  Prcmierement, 
il  peut  etre  decide  que  1' entite  elle-meme  fait  partie 
du  «gouvernement»  au  sens  de  l'art.  32.  Une  telle 
conclusion  requiert  l'examen  de  la  question  de 
savoir  si  1' entite  dont  les  actes  ont  suscite  1' allega- 
tion d'atteinte  a  la  Charte  peut  —  soit  de  par  sa 
nature  meme,  soit  a  cause  du  degre  de  controle 
exercc  par  le  gouvernement  sur  elle  —  etre  a  juste 
titre  consideree  comme  faisant  partie  du  «gouver- 
nement»  au  sens  du  par.  32(1).  En  pareil  cas, 
toutes  les  activites  dc  l'entite  sont  assujetties  a  la 
Charte,  independamment  du  fait  que  l'aetivite  en 
cause  pourrait  a  juste  titre  etre  qualifiee  de  «pri- 
v6e»  si  elle  etait  exereee  par  un  aetcur  non  gouver- 
nemental. Dcuxiemement,  une  activity  particuliere 
d'une  entite  peut  etre  sujette  a  revision  en  vertu  de 
la  Charte  si  cette  activite  peut  etre  attribute  au 
gouvernement.  II  convient  alors  d'examiner  non 
pas  la  nature  de  l'entite  dont  l'aetivite  est  contes- 
tee,  mais  plutot  la  nature  de  l'aetivite  elle-meme. 


662 


ELDRjpoE  v.  B.C.  (A.G.)    La  Forest  J. 


[1997]  3  S.C.R. 


statutory  scheme  or  a  government  program  —  the 
entity  performing  it  will  be  subject  to  review  under 
the  Charter  only  in  respect  of  that  act,  and  not  its 
other,  private  activities. 


In  the  present  case,  the  controversy  over  the 
Charters  application  centres  on  the  question  of 
hospitals.  The  respondents  argue  that  if  the  failure 
to  provide  sign  language  interpreters  does  not  flow 
from  the  Act  but  rather  from  the  discretion  of  indi- 
vidual hospitals,  then  s.  15(1)  is  not  engaged 
because  the  Charter  does  not  apply  to  hospitals. 
Hospitals,  they  say,  are  not  "government"  for  the 
purposes  of  s.  32  of  the  Charter.  In  their  view,  this 
result  flows  from  a  straightforward  application  of 
this  Court's  decision  in  Stoffinan,  supra. 

The  foregoing  analysis,  however,  establishes 
that  it  is  not  enough  for  the  respondents  to  say  that 
hospitals  are  not  "government"  for  the  purposes  of 
s.  32  of  the  Charter.  In  Stoffinan,  die  Court  found 
that  the  Vancouver  General  Hospital  was  not  part 
of  the  apparatus  of  government  and  that  its  adop- 
tion of  a  mandatory  retirement  policy  did  not 
implement  a  government  policy.  Stoffinan  made  it 
clear  that,  as  presently  constituted,  hospitals  in 
British  Columbia  are  non-governmental  entities 
whose  private  activities  are  not  subject  to  the 
Charter.  It  remains  to  be  seen,  however,  whether 
hospitals  effectively  implement  governmental  pol- 
icy in  providing  medical  services  under  the  Hospi- 
tal Insurance  Act. 


There  is  language  in  Stoffinan  that  could  be  read 
as  precluding  the  application  of  the  Charter  in  the 
circumstances  of  the  present  case.  There,  I  wrote, 
at  p.  516,  that  "there  can  be  no  question  of  the 
Vancouver  General's  being  held  subject  to  the 
Charter  on  the  ground  that  it  performs  a  govern- 
mental function,  for  .  .  .  the  provision  of  a  public 


Autrement  dit,  il  faut,  en  pareil  cas,  s'interroger 
sur  la  qualite  de  I'actc  cn  cause  plutot  que  sur  la 
qualite  de  l'aeteur.  Si  l'acte  est  vraiment  de  nature 
«gouvernementale»  —  par  exemple,  la  mise  en 
oeuvre  d'un  regime  legal  ou  d'un  programme  gou- 
vernemental  donne  —  Fentit£  qui  en  est  chargee 
est  assujettie  a  Fexamen  fonde  sur  la  Charte,  mais 
seulement  en  ce  qui  a  trait  a  cet  acte,  et  non  a  ses 
autres  activites  privees. 

Dans  le  present  pourvoi,  la  controverse  relative 
a  F  application  de  la  Charte  porte  sur  la  question 
des  hopitaux.  Les  intimcs  soutiennent  que,  si  le  fait 
de  ne  pas  fournir  des  services  d'interpretes  ges- 
tuels  ne  resultc  pas  de  la  Loi  mais  bien  du  pouvoir 
discretionnaire  de  chaque  hopital,  le  par.  15{1) 
n'entre  alors  pas  en  jeu  parce  que  la  Charte  ne 
s'  applique  pas  aux  hopitaux.  Selon  eux,  les  hopi- 
taux ne  sont  pas  assimilables  au  «gouvernement» 
pour  F application  de  Fart.  32  de  la  Charte.  A  leur 
avis,  ce  resultat  decoule  de  la  simple  application  de 
F arret  de  notre  Cour  Stoffinan,  precite. 

L'analyse  qui  precede  etablit  toutefois  qu'il  ne 
suffit  pas  aux  intimes  d'affirmer  que  les  hopitaux 
ne  sont  pas  assimilables  au  «gouvernement»  pour 
Fapplication  de  Fart.  32  de  la  Charte.  Dans 
Stoffinan,  la  Cour  a  conciu  que  le  Vancouver  Gen- 
eral Hospital  ne  faisait  pas  partie  de  Fappareil  gou- 
vernemental  et  que,  en  adoptant  une  politique  de 
mise  a  la  retraite  obligatoire,  Fhopital  ne  mettait 
pas  en  oeuvre  une  politique  du  gouvernement.  L' ar- 
ret Stoffinan  a  clairement  indique  que,  tels  qu'ils 
sont  constitues  aetuellement,  les  hopitaux  en 
Colombie-Britannique  sont  des  entites  non  gouver- 
nementales  dont  les  activites  privees  ne  sont  pas 
assujetties  a  la  Charte.  II  reste  a  voir  cependant  si 
les  hopitaux  mettent  effectivement  en  oeuvre  une 
politique  gouvemementale  en  fournissant  des  ser- 
vices medicaux  en  vertu  de  Y Hospital  Insurance 
Act. 

Certains  passages  de  Stoffman  pourraient  etre 
interpretes  comme  ayant  pour  effet  de  faire  obsta- 
cle a  l'application  de  la  Charte  dans  les  circons- 
tances  de  la  presente  espece.  A  la  p.  516,  j'ai  ecrit 
«qu'il  ne  peut  etre  question  que  le  Vancouver 
General  soit  assujetti  a  la  Charte  parce  qu'il  exerce 
une  fonction  gouvemementale,  car  [.  . .]  la  presta- 
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service,  even  if  it  is  one  as  important  as  health 
care,  is  not  the  kind  of  function  which  qualifies  as 
a  governmental  function  under  s,  32".  That  state- 
ment, however,  must  be  read  in  the  context  of  the 
entire  judgment.  I  determined  only  that  the  fact 
that  an  entity  performs  a  "public  function"  in  the 
broad  sense  does  not  render  it  "government"  for 
the  purposes  of  s.  32  and  specifically  left  open  the 
possibility  that  the  Charter  couid  be  applied  to 
hospitals  in  different  circumstances.  Indeed,  later 
in  the  same  paragraph  I  qualified  my  position  in 
the  following  manner: 


I  would  also  add  that  this  is  not  a  case  for  the  applica- 
tion of  the  Charter  to  a  specific  act  of  an  entity  which  is 
not  generally  bound  by  the  Charter.  The  only  specific 
connection  between  the  actions  of  the  Vancouver  Gen- 
eral in  adopting  and  applying  Regulation  5.04  and  the 
actions  of  the  Government  of  British  Columhia  was  the 
requirement  that  Regulation  5.04  receive  ministerial 
approval.  In  light  of  what  I  have  said  above  in  regard  to 
this  requirement,  a  "more  direct  and  a  more  precisely- 
defined  connection",  to  borrow  Mclntyre  J.'s  phrase 
used  in  Dolphin  Delivery,  would  have  to  be  shown 
before  I  would  conclude  that  the  Charter  applied  on  this 
ground. 

As  this  passage  alludes  to,  the  hospital's 
mandatory  retirement  policy,  which  was  embodied 
in  Medical  Staff  Regulation  5.04,  was  a  matter  of 
internal  hospital  management.  Notwithstanding  the 
requirement  of  ministerial  approval,  the  Regula- 
tion was  developed,  written  and  adopted  by  hospi- 
tal officials.  It  was  not  instigated  by  the  govern- 
ment and  did  not  reflect  its  mandatory  retirement 
policy.  Hospitals  in  British  Columbia,  moreover, 
exhibited  great  variety  in  their  approaches  to 
retirement.  That  each  of  these  policies  obtained 
ministerial  approval  reflected  the  large  measure  of 
managerial  autonomy  accorded  to  hospitals  in  this 
area. 


The  situation  in  the  present  appeal  is  very  differ- 
ent. The  purpose  of  the  Hospital  Insurance  Act  is 
to  provide  particular  services  to  the  public. 


tion  d'un  service  public,  meme  s'il  s'agit  d'un  ser- 
vice aussi  important  que  les  soins  de  sante,  ne 
releve  pas  du  genre  de  fonction  que  Ton  peut  qua- 
lifier de  fonction  gouvernementale  en  vertu  de 
1'art.  32».  II  faut  toutefois  noter  que  cette  affirma- 
tion doit  etre  consideree  dans  le  contexte  de  Ten- 
semble  du  jugement.  J'ai  seulement  statue  que  le 
fait  qu'une  entite  s'acquitte  d'une  «fonction 
publique»  au  sens  large  du  terme  ne  permet  pas  de 
l'assimiler  au  «gouvernemcnt»  pour  l'application 
de  Tart.  32,  et  j'ai  clairement  maintenu  la  possibi- 
lity que  la  Charte  puisse  etre  appiiquee  aux  hopi- 
taux  dans  d'autrcs  circonstances.  De  fait,  j'ai 
nuance  mes  propos  de  la  maniere  suivante,  plus 
loin  dans  le  meme  paragraphe: 

J'ajouterais  egalement  qu'il  ne  s'agit  pas  d'une  affaire 
ou  la  Charte  s'applique  a  une  action  precise  d'un  orga- 
nisme  qui  n'est  pas  generalement  lie  par  la  Charte.  Le 
seul  lien  pr6cis  entie  les  actions  du  Vancouver  General 
relativement  a  t'adoption  et  a  l'application  du  r&glement 
5.04  et  les  actions  du  gouvernement  de  la  Colombie- 
Britannique  etait  1' exigence  selon  laquelle  le  reglement 
5.04  devait  recevoir  1'approbation  du  ministre.  Compte 
tenu  de  ce  que  j'ai  deja  dit  au  sujet  de  cette  obligation, 
«un  lien  plus  direct  et  mieux  defmi»,  pour  reprendre  les 
propos  du  juge  Mclntyre  dans  1'arrSt  Dolphin  Delivery, 
devrait  etre  demontre  pour  m'inciter  a  conclure  que  la 
Charte  s'applique  a  cet  egard. 

Comme  ii  ressort  de  cet  extrait,  la  politique  de 
mise  a  la  retraite  obligatoire  de  l'hopital,  qui  etait 
prevue  par  le  Medical  Staff  Regulation  5.04,  etait 
une  question  dc  regie  interne.  Malgre  1' obligation 
d'obtcnir  1'approbation  du  ministre,  le  reglement 
avait  ete  concu,  redige  et  adopte  par  les  adminis- 
trateurs  de  l'hopital.  II  n'a  pas  ete  pris  a  la 
demande  du  gouvernement  et  ne  refletait  pas  la 
politique  de  ce  dernier  en  matiere  de  mise  a  la 
retraite  obligatoire.  De  plus,  la  politique  de  mise  a 
la  retraite  variait  considerablement  d'un  hopital  a 
1' autre  en  Colombie-Britannique.  Le  fait  que  cha- 
cune  de  ces  politiques  avait  cte  approuvee  par  le 
ministre  tcmoignait  de  1' autonomic  administrative 
considerable  dont  disposaient  les  hopitaux  a  ce 
chapitre. 

La  situation  est  tres  differente  dans  le  present 
pourvoi.  L'Hospital  Insurance  Act  a  pour  but  de 
pourvoir  a  la  fourniture  de  certains  services  a  la 
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Although  the  benefits  of  that  service  are  delivered 
and  administered  through  private  institutions  — 
hospitals  —  it  is  the  government,  and  not  hospi- 
tals, that  is  responsible  for  defining  both  the  eon- 
tent  of  the  service  to  be  delivered  and  the  persons 
entitled  to  receive  it.  As  previously  noted,  s.  3(1) 
states  that  every  person  eligible  to  receive  benefits 
is  "entitled  to  receive  the  general  hospital  services 
provided  under  this  Act".  Section  5(1)  defines 
"general  hospital  services"  to  include  various  ser- 
vices normally  available  in  hospitals.  As  the  defi- 
nition of  "hospital"  in  s.  1  makes  clear,  moreover, 
hospitals  are  required  to  furnish  the  general  hospi- 
tal services  specified  in  the  Act,  While  no  single 
hospital  makes  all  of  these  services  available,  the 
net  effect  of  the  Act  is  to  entitle  every  qualified 
person  to  receive,  and  to  require  hospitals  to  sup- 
ply, a  complete  range  of  medically  required  hospi- 
tal services.  Indeed,  if  the  legislation  did  not  assure 
this,  it  would  run  afoul  of  the  Canada  Health  Act. 
It  is  also  apparent  that  while  hospitals  are  funded 
on  a  "lump  sum"  and  not  a  "fee-for-service"  basis, 
they  are  not  entirely  free  to  spend  this  money  as 
they  choose.  This  is  apparent  from  s.  10(1)  of  the 
Act,  which  mandates  the  annual  payment  of  a  sum 
"determined  by  the  minister  to  reimburse  the  hos- 
pital ...  for  the  cost  of  rendering  to  beneficiaries 
those  general  hospital  services  authorized  by  this 
Act  the  hospital  is  required  by  the  minister  to  pro- 
vide for  beneficiaries",  as  well  as  from  s.  15(3)(c), 
which  authorizes  the  minister  to  make  "payments 
to  hospitals  for  the  service  provided  for  under  this 
Act"  and  s,  13(1),  which  provides  that  payments  to 
a  hospital  "for  services  rendered  by  it . . .  shall  be 
deemed  to  be  payment  in  full  for  the  services.  .  . ." 


The  structure  of  the  Hospital  Insurance  Act 
reveals,  therefore,  that  in  providing  medically  nec- 
essary services,  hospitals  carry  out  a  specific  gov- 
ernmental objective.  The  Act  is  not,  as  the  rcspon- 


population.  Quoique  la  prestation  et  l'administra- 
tion  des  avantages  decoulant  de  ces  services  se 
fassent  par  l'entremise  d'etablissements  prives  — 
les  hopitaux  —  e'est  au  gouvernement  et  non  aux 
hopitaux  qu'il  incombe  de  definir  la  teneur  des  ser- 
vices a  fournir  et  de  decider  qui  a  droit  de  les  rece- 
voir,  Comme  je  l'ai  indique  precedemment,  aux 
termes  du  par.  3(1)  toutes  les  personnes  admis- 
sibles  aux  avantages  [TRADUCTION]  «ont  le  droit  de 
recevoir  les  services  hospitaliers  generaux  fournis 
en  application  de  la  presente  loi».  Au  paragraphe 
5(1),  1'expression  «services  hospitaliers  generaux» 
est  definie  comme  visant  les  divers  services  nor- 
malement  offerts  dans  les  hopitaux.  Qui  plus  est, 
comme  1' indique  clairement  la  definition  du  mot 
«hopital»  a  l'article  premier,  les  hopitaux  sont 
tenus  de  fournir  les  services  hospitaliers  generaux 
specifies  dans  la  Loi.  Meme  si  aucun  hopital  n'of- 
fre  tous  ces  services,  l'effet  net  de  la  Loi  est  d'ac- 
corder  a  toute  personne  admissible  le  droit  dc  rece- 
voir un  eventail  complet  de  services  hospitaliers 
medicalement  necessaires,  et  d'obliger  les  hopi- 
taux a  les  fournir.  En  effet,  si  la  Loi  ne  le  garantts- 
sait  pas,  elle  contreviendrait  a  la  Loi  canadienne 
sur  la  sante.  U  est  egalement  manifeste  que,  bien 
que  les  hopitaux  soient  finances  par  le  versement 
d'une  «somme  forfaitairc»  plutot  que  selon  un 
regime  de  remuneration  a  l'acte»,  ils  ne  sont  pas 
entierement  libres  d'affecter  ces  fonds  a  leur  gre. 
Cela  ressort  clairement  du  par.  10(1)  de  la  Loi,  qui 
exige  le  versement  annuel  d'une  somme  [TRADUC- 
TION] «dctcrminee  par  le  ministre  pour  rembburser 
a  l'hopital  [.  . .]  [le]  cout  de  la  fourniture  aux  bene- 
ficiaircs  des  services  hospitaliers  generaux  autori- 
ses  par  la  presente  loi  que  le  ministre  1'oblige  a 
fournir  aux  bencficiaires»,  ainsi  que  dc  l'al. 
15(3)c),  qui  autorise  le  ministre  a  faire  des  [TRA- 
DUCTION] «paiements  aux  hopitaux  pour  les  ser- 
vices fournis  en  application  de  la  presente  loi»  et 
du  par.  13(1)  qui  dispose  que  les  paiements  faits  a 
un  hopital  [TRADUCTION]  «pour  les  services  fournis 
par  celui-ci  [.  .  .]  sont  censes  constituer  1c  paiement 
integral  des  services  .  . .» 

II  appert  done  de  l'economie  de  VHospital 
Insurance  Act  qu'en  fournissant  les  services  medi- 
calement necessaires  les  hopitaux  rcmplissent  un 
objectif  gouvernemental  determine.  La  Loi  n'est 
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dents  contend,  simply  a  mechanism  to  prevent 
hospitals  from  charging  for  their  services.  Rather, 
it  provides  for  the  delivery  of  a  comprehensive 
social  program.  Hospitals  are  merely  the  vehicles 
the  legislature  has  chosen  to  deliver  this  program. 
It  is  true  that  hospitals  existed  long  before  the  stat- 
ute, and  have  historically  provided  a  full  range  of 
medical  services.  In  recent  decades,  however, 
health  care,  including  that  generally  provided  by 
hospitals,  has  become  a  keystone  tenet  of  govern- 
mental policy.  The  interlocking  federal-provincial 
medicare  system  I  have  described  entitles  all 
Canadians  to  essential  medical  services  without 
charge.  Although  this  system  has  retained  some  of 
the  trappings  of  the  private  insurance  model  from 
which  it  derived,  it  has  come  to  resemble  more 
closely  a  government  service  than  an  insurance 
scheme;  see  Canadian  Bar  Association  Task  Force 
on  Health  Care,  supra,  at  p.  9. 


pas,  contrairement  a  ce  qu'affirment  les  intimes, 
un  simple  mccanisme  destine  a  empecher  les  hopi- 
taux  de  facturer  leurs  services  aux  patients.  Au 
contrairc,  elle  pourvoit  plutot  a  la  prestation  d'un 
programme  social  complet.  Les  hopitaux  sont  s  im- 
plement le  mecanisme  choisi  par  la  legislature 
pour  V  execution  de  ce  programme,  II  est  vrai  que 
Ics  hopitaux  existaient  longtemps  avant  la  Loi,  et 
que,  depuis  toujours,  ils  fournissent  un  eventail 
complet  de  services  medicaux.  Toutefois,  au  cours 
des  dernieres  decennics,  les  so  ins  de  sante,  y  com- 
pris  ceux  generalement  fournis  par  les  hopitaux, 
sont  devenus  la  clef  de  voute  de  la  politique  gou- 
vernementale.  Le  systeme  federal-provincial  inte- 
gre  d'assurance  soins  medicaux  que  j'ai  decrit 
donne  a  tous  les  Canadiens  le  droit  de  recevoir  gra- 
tuitement  les  services  essentiels  de  cette  nature. 
Quoique  ce  systeme  ait  retenu  certains  des  attributs 
des  regimes  d'assurance  prives  dont  il  est  inspire, 
il  a  fini  par  resscmbler  davantage  a  un  service  gou- 
vernemental  qu'a  un  regime  d'assurance;  voir 
Groupe  de  travail  sur  les  soins  de  sante  de  1 'Asso- 
ciation du  Barreau  canadien,  op.  cit.,  a  la  p.  10. 


Unlike  Stoffman,  then,  in  the  present  case  there 
is  a  "direct  and . .  .  precisely-defined  connection" 
between  a  specific  government  policy  and  the  hos- 
pital's impugned  conduct.  The  alleged  discrimina- 
tion —  the  failure  to  provide  sign  language  inter- 
pretation —  is  intimately  connected  to  the  medical 
service  delivery  system  instituted  by  the  legisla- 
tion. The  provision  of  these  services  is  not  simply 
a  matter  of  internal  hospital  management;  it  is  an 
expression  of  government  policy.  Thus,  while  hos- 
pitals may  be  autonomous  in  their  day-to-day  oper- 
ations, they  act  as  agents  for  the  government  in 
providing  the  specific  medical  services  set  out  in 
the  Act.  The  Legislature,  upon  defining  its  objec- 
tive as  guaranteeing  access  to  a  range  of  medical 
services,  cannot  evade  its  obligations  under 
s.  15(1)  of  the  Charter  to  provide  those  services 
without  discrimination  by  appointing  hospitals  to 
carry  out  that  objective.  In  so  far  as  they  do  so, 
hospitals  must  conform  with  the  Charter. 


Contrairement  a  l'affaire  Stoffman,  done,  il  y  a 
dans  la  presente  instance  un  «lien  [. . .]  direct  et 
[. . .]  defini»  entre  une  politique  gouvernementale 
donnee  et  la  conduite  contestee  de  l'hopital.  La 
discrimination  alleguee  —  le  fait  de  ne  pas  fournir 
d' interpretation  gestuelle  —  est  intimement  liee  au 
regime  de  prestation  de  services  medicaux  etabli 
par  la  loi.  La  fourniture  de  ces  services  n'est  pas 
simplement  une  question  de  regie  interne  de  l'ho- 
pital,  elle  est  l'expression  d'une  politique  du  gou- 
verncment.  Par  consequent,  bien  que  les  hopitaux 
soient  autonomes  dans  leur  fonctionnement  quoti- 
dien,  ils  sont  les  mandataires  du  gouvernement 
pour  !a  fourniture  des  services  medicaux  specifics 
dans  la  Loi,  La  legislature,  lorsqu'elle  defmit  son 
objectif  comme  etant  celui  de  garantir  l'acces  a  un 
eventail  de  services  medicaux,  ne  peut  pas  se  sous- 
traire  a  1' obligation  que  lui  fait  le  par,  15(1)  de  la 
Charte  de  fournir  ces  services  sans  discrimination 
en  confiant  aux  hopitaux  la  charge  de  realiser  cet 
objectif.  Dans  1' execution  de  cette  responsabilite, 
les  hopitaux  doivent  se  conformer  a  la  Charte. 
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The  case  of  the  Medical  Services  Commission  is 
more  straightforward.  It  was  not  contested  that  the 
Charter  applies  to  the  Commission  in  exercising 
its  power  to  determine  whether  a  service  is  a  bene- 
fit pursuant  to  s.  4(1)  of  the  Medical  and  Health 
Care  Services  Act,  It  is  plain  that  in  so  doing,  the 
Commission  implements  a  government  policy, 
namely,  to  ensure  that  all  residents  receive  medi- 
cally required  services  without  charge.  In  lieu  of 
setting  out  a  comprehensive  list  of  insured  services 
in  legislation,  the  government  has  delegated  to  the 
Commission  the  power  to  determine  what  consti- 
tutes a  "medically  required"  service.  There  is  no 
doubt,  therefore,  that  in  exercising  this  discretion 
the  Commission  acts  in  governmental  capacity  and 
is  thus  subject  to  the  Charter.  As  there  is  no  need 
to  do  so,  I  refrain  from  commenting  on  whether 
the  Commission  might  be  considered  part  of  gov- 
ernment for  other  purposes. 


Section  15(1)  of  the  Charter 

Having  concluded  that  the  Charter  applies  to  the 
failure  of  hospitals  and  the  Medical  Services  Com- 
mission to  provide  sign  language  interpreters,  it 
remains  to  be  determined  whether  that  failure 
infringes  the  appellants'  equality  rights  under 
s.  15(1)  of  the  Charter.  That  provision  states: 

15.  (3)  Every  individual  is  equal  before  and  under  the 
law  and  has  the  right  to  the  equal  protection  and  equal 
benefit  of  the  law  without  discrimination  and,  in  particu- 
lar, without  discrimination  based  on  race,  national  or 
ethnic  origin,  colour,  religion,  sex,  age  or  mental  or 
physical  disability. 

I  emphasize  at  the  outset  that  s.  15(1),  like  other 
Charter  rights,  is  to  be  generously  and  purposively 
interpreted;  see  Hunter  v.  Soulham  Inc.,  [1984]  2 
S.C.R.  145,  at  p.  156,  it.  v.  Big  M  Drug  Mart  Ltd., 
[1985]  1  S.C.R.  295,  at  pp.  336  and  344,  Re  B.C. 
Motor  Vehicle  Act,  [1985]  2  S.C.R.  486,  at  p.  509, 
Andrews  v.  Law  Society  of  British  Columbia, 
[1989]  1  S.C.R.  143,  at  p.  175,  United  States  of 
America  v.  Cotroni,  [1989]  1  S.C.R.  1469,  at 


Le  cas  de  la  commission  des  services  medicaux 
est  plus  simple.  Personne  n'a  contests  que  la 
Charte  s'applique  a  la  commission  lorsqu'elle 
exerce  son  pouvoir  de  decider  si  un  service  est  un 
avantage  au  sens  du  par.  4(1)  de  la  Medical  and 
Health  Care  Services  Act.  II  est  clair  que,  lors- 
qu'elle le  fait,  la  commission  met  en  oeuvre  une 
politique  gouvemementale,  savoir  veiller  a  ce  que 
tous  les  residents  recoivent  gratuitement  les  ser- 
vices medicafement  necessaires.  Au  lieu  de  dresser 
dans  la  legislation  la  liste  exhaustive  des  services 
assures,  le  gouvernement  a  delegue  a  la  commis- 
sion le  pouvoir  de  decider  ce  qui  constitue  un  ser- 
vice «mcdicalement  necessaire».  II  ne  fait  done 
aucun  doute  que  lorsqu'elle  exerce  ce  pouvoir  dis- 
cretionnaire  la  commission  remplit  une  fonction 
gouvemementale  et  qu'elle  est,  dc  cc  fait,  assujet- 
tie  a  la  Charte.  Comme  il  n'est  pas  necessaire  de  le 
faire,  je  m'abstiens  de  commenter  la  question  de 
savoir  si  la  commission  pourrait  etre  consideree 
comme  faisant  partie  du  gouvernement  a  d'autres 
fins. 

Le  paragraphe  15(1)  de  la  Charte 

Ayant  conclu  que  la  Charte  s'applique  au  fait, 
par  les  hopitaux  et  par  la  commission  des  services 
medicaux,  de  ne  pas  foumir  des  services  d'inter- 
pretes  gestuels,  il  me  reste  a  determiner  si  cette 
omission  porte  atteinte  aux  droits  a  l'egalite  garan- 
tis  aux  appelants  par  le  par,  15(1)  de  la  Charte. 
Cette  disposition  est  redigee  ainsi: 

15.  (1)  La  loi  ne  fait  acception  de  personne  et  s'ap- 
plique egalement  a  tous,  et  tous  onl  droit  a  la  memc  pro- 
tection et  au  meme  benefice  de  la  loi,  independamment 
de  toute  discrimination,  notamment  des  discriminations 
fondees  sur  la  race,  I'origine  nationale  ou  ethnique,  la 
couieur,  la  religion,  le  sexe,  Page  ou  les  deficiences 
mentales  ou  physiques. 

Je  tiens  a  souligner,  des  le  depart,  que,  a  l'instar 
des  autres  droits  garantis  par  la  Charte,  le 
par.  15(1)  doit  rccevoir  une  interpretation  gene- 
reuse  et  fondee  sur  son  objet;  voir  Hunter  c. 
Southam  Inc.,  [1984]  2  R.C.S.  145,  a  la  p.  156,  R. 
c.  Big  M Drug  Mart  Ltd.,  [1985]  1  R.C.S.  295,  aux 
pp.  336  et  344,  Renvoi:  Motor  Vehicle  Act  de  la 
C.-B.,  [1985]  2  R.C.S.  486,  a  la  p.  509,  Andrews  c. 
Law  Society  of  British  Columbia,  [1989]  1  R.C.S. 
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p.  1480,  and  Reference  Re  Prov.  Electoral  Bounda- 
ries (Sask),  [1991]  2  S.C.R.  158,  at  p.  179.  As 
Lord  Wilberforce  proclaimed  in  Minister  of  Home 
Affairs  v.  Fisher,  [1980]  A.C.  319  (P.C.,  Ber- 
muda), at  p.  328,  a  constitution  incorporating  a  bill 
of  rights  calls  for  "a  generous  interpretation  avoid- 
ing what  has  been  called  'the  austerity  of  tabulated 
legalism,'  suitable  to  give  to  individuals  the  full 
measure  of  the  fundamental  rights  and  freedoms 
referred  to";  see  also  Hunter,  at  p.  156. 


143,  a  la  p.  175,  Etats-Unis  d'Amerique  c.  Cotroni, 
[1989]  1  R.C.S.  1469,  a  la  p.  1480,  ct  Renvoi:  Circ. 
electorates  provinciates  (Sask),  [1991]  2  R.C.S. 
158,  a  la  p.  179.  Comme  l'a  proclame  lord  Wilber- 
force dans  Minister  of  Home  Affairs  c.  Fisher, 
[1980]  A.C.  319  (CP.  Bermudas),  a  la  p.  328,  une 
constitution  dotee  d'une  declaration  des  droits 
commande  [TRADUCTION]  «une  interpretation 
genereuse  afin  d'eviter  ce  qu'on  a  appcle  'Tauste- 
rite  du  juridisme  tabulaire"  et  de  permettrc  aux 
particuliers  de  beneficier  pleinement  des  droits  et 
liberies  fondamentaux  mentionnes»;  voir  aussi 
l'arret  Hunter,  a  la  p.  156. 


In  the  case  of  s.  15(1),  this  Court  has  stressed 
that  it  serves  two  distinct  but  related  purposes. 
First,  it  expresses  a  commitment  —  deeply 
ingrained  in  our  social,  political  and  legal  culture 
—  to  the  equal  worth  and  human  dignity  of  all  per- 
sons. As  Mclntyre  J.  remarked  in  Andrews,  at  p, 
171,  s.  15(1)  "entails  the  promotion  of  a  society  in 
which  all  are  secure  in  the  knowledge  that  they  are 
recognized  at  law  as  human  beings  equally  deserv- 
ing of  concern,  respect  and  consideration".  Sec- 
ondly, it  instantiates  a  desire  to  rectify  and  prevent 
discrimination  against  particular  groups  "suffering 
social,  political  and  legal  disadvantage  in  our  soci- 
ety"; see  R.  v.  Turpin,  [1989]  1  S.C.R.  1296,  at 
p..  1333  (per  Wilson  J.);  see  also  Beverley 
McLachlin,  "The  Evolution  of  Equality"  (1996), 
54  Advocate  559,  at  p.  564.  While  this  Court  has 
confirmed  that  it  is  not  necessary  to  show  member- 
ship in  a  historically  disadvantaged  group  in  order 
to  establish  a  s.  15(1)  violation,  the  fact  that  a  law 
draws  a  distinction  on  such  a  ground  is  an  impor- 
tant indicium  of  discrimination;  see  Miron  v. 
Trudel,  [1995]  2  S.C.R.  418,  at  para.  15  (per 
Gonthier  J.)  and  at  paras.  148-149  (per  McLachlin 
J.),  and  Egan  v.  Canada,  [1995]  2  S.C.R,  513,  at 
paras.  59-61  (per  L'Heureux-Dube  J.). 


Notre  Cour  a  souligne  que  le  par.  15(1)  vise 
deux  objectifs  distincts  mais  connexes.  Premiere- 
ment,  il  exprime  un  engagement  —  profondement 
enracine  dans  notre  culture  sociale,  politique  et 
juridique  —  envers  Tegalite  et  la  dignity  de  tous 
les  etres  humains.  Comme  le  faisait  observer  le 
juge  Mclntyre  dans  l'arret  Andrews,  a  la  p.  171, 
favoriser  l'objet  du  par.  15(1)  «emporte  favoriser 
l'existence  d'une  societe  ou  tous  ont  la  certitude 
que  la  loi  les  reconnait  comme  des  etres  humains 
qui  meritent  le  meme  respect,  la  merne  deference 
et  la  meme  considerations  Deuxiemement,  ce 
paragraphe  concretise  le  desir  de  remedier  a  la  dis- 
crimination dont  «sont  victimes  les  groupes  de  per- 
sonnes  defavorisees  sur  les  plans  social,  politique 
ou  juridique  dans  notre  societe»  ou  de  les  proteger 
contre  toutc  forme  de  discrimination;  voir  R.  c. 
Turpin,  [1989]  1  R.C.S.  1296,  a  lap.  1333  (lejuge 
Wilson);  voir  aussi  Beverley  McLachlin,  «The 
Evolution  of  Equality*  (1996),  54  Advocate  559,  a 
la  p.  564,  Quoique  notre  Cour  ait  confirme  qu'il 
n'etait  pas  nccessaire  de  demontrer  l'appartcnance 
a  un  groupe  traditionnellement  defavorise  pour  eta- 
blir  l'existence  d'une  atteinte  au  par.  15(1),  le  fait 
qu'un  texte  de  loi  etablisse  une  distinction  fondee 
sur  ce  motif  constitue  un  indice  important  de  dis- 
crimination: voir  Miron  c.  Trudel,  [1995]  2  R.C.S. 
418,  au  par.  15  (le  juge  Gonthier),  et  aux  par.  148 
et  149  (le  juge  McLachlin),  et  Egan  c.  Canada, 
[1995]  2  R.C.S.  513,  aux  par.  59  a  61  (le  juge 
L'Heureux-Dube). 


As  deaf  persons,  the  appellants  belong  to  an 
enumerated  group  under  s.  15(1)  —  the  physically 


En  taut  que  personnes  atteintes  de  surdite,  les 
appelants  appartiennent  a  un  groupe  enumere  au 
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disabled.  While  this  fact  is  not  contested,  it  is 
nonetheless  relevant.  As  Wilson  J,  held  in  Turpirt, 
the  determination  of  whether  a  law  is  discrimina- 
tory is  a  contextual  exercise.  It  is  important,  she 
explained,  at  p.  1331,  "to  look  not  only  at  the 
impugned  legislation  .  .  .  but  also  to  the  larger 
social,  political  and  legal  context". 


par,  15(1)  —  les  personnes  atteintes  de  de  Sciences 
physiques.  Meme  si  ce  fait  n'estpas  conteste,  il  est 
neanmoins  pertinent.  Comme  a  statue  le  juge 
Wilson,  dans  Turpin,  e'est  en  examinant  le  con- 
texte  d'un  texte  de  loi  qu'on  determine  si  eclui-ci 
est  discriminatoire.  II  importe,  a-t-elle  explique,  a 
la  p.  1331,  «d'examiner  non  seulement  la  disposi- 
tion legislative  contestee  [. . .],  mais  aussi  d'exami- 
ner  F  ensemble  des  contextes  social,  politique  et 
juridique». 


It  is  an  unfortunate  truth  that  the  history  of  dis- 
abled persons  in  Canada  is  largely  one  of  exclusion 
and  marginalization.  Persons  with  disabilities  have 
too  often  been  excluded  from  the  labour  force, 
denied  access  to  opportunities  for  social  interac- 
tion and  advancement,  subjected  to  invidious 
stereotyping  and  relegated  to  institutions;  see  gen- 
erally M.  David  Lepofsky,  "A  Report  Card  on  the 
Charter's  Guarantee  of  Equality  to  Persons  with 
Disabilities  after  10  Years  —  What  Progress? 
What  Prospects?"  (1997),  7  N.J.C.L.  263.  This  his- 
torical disadvantage  has  to  a  great  extent  been 
shaped  and  perpetuated  by  the  notion  that  disabil- 
ity is  an  abnormality  or  flaw.  As  a  result,  disabled 
persons  have  not  generally  been  afforded  the 
"equal  concern,  respect  and  consideration"  that 
s.  15(1)  of  the  Charter  demands.  Instead,  they 
have  been  subjected  to  paternalistic  attitudes  of 
pity  and  charity,  and  their  entrance  into  the  social 
mainstream  has  been  conditional  upon  their  emula- 
tion of  able-bodied  norms;  see  Sandra  A.  Goundry 
and  Yvonne  Peters,  Litigating  for  Disability  Equal- 
ity Rights:  The  Promises  and  the  Pitfalls  (1994),  at 
pp.  5-6.  One  consequence  of  these  attitudes  is  the 
persistent  social  and  economic  disadvantage  faced 
by  the  disabled.  Statistics  indicate  that  persons 
with  disabilities,  in  comparison  to  non-disabled 
persons,  have  less  education,  are  more  likely  to  be 
outside  the  labour  force,  face  much  higher  unem- 
ployment rates,  and  are  concentrated  at  the  lower 
end  of  the  pay  scale  when  employed;  see  Minister 
of  Human  Resources  Development,  Persons  with 
Disabilities:  A  Supplementary  Paper  (1994),  at 


II  est  malheureusement  vrai  que  l'histoire  des 
personnes  handicapees  au  Canada  a  ete  largement 
marquee  par  l'exclusion  et  la  marginalisation.  Trop 
souvent,  elles  ont  ete  exclues  de  la  population 
active,  elles  se  sont  vues  refuser  l'acces  aux  possi- 
bilites  d'interaction  et  d'epanouissement  sociales 
et  elles  ont  ete  exposees  a  des  stereotypes  injustes 
en  plus  d'etre  releguees  dans  des  etablissements; 
voir,  de  facon  gencrale,  M.  David  Lepofsky,  «A 
Report  Card  on  the  Charter^  Guarantee  of  Equa- 
lity to  Persons  with  Disabilities  after  10  Years  — 
What  Progress?  What  Prospects?»  (1997),  7 
N.J.C.L.  263.  Ce  desavantage  historique  a,  dans 
une  large  mesure,  ete  eree  et  perpetue  par  l'idee 
que  la  deficience  est  une  anomalie  ou  un  defaut. 
En  consequence,  les  personnes  handicapees  n'ont 
generalement  pas  obtenu  [TRADUCTION]  «Pegalite 
de  respect,  de  deference  et  de  consideration))  que 
commande  le  par.  15(1)  de  la  Charte.  Au  lieu  de 
cela,  elles  ont  fait  l'objet  d'attitudes  patemalistes 
inspirces  par  la  pitie  et  la  charite,  et  leur  integra- 
tion a  1'ensemble  de  la  societe  a  ete  assujettie  a 
leur  emulation  des  normes  applicables  aux  per- 
sonnes physiquement  aptes;  voir  Sandra  A.  Goun- 
dry et  Yvonne  Peters,  Litigating  for  Disability 
Equality  Rights:  The  Promises  and  the  Pitfalls 
(1994),  aux  pp.  5  et  6.  Une  consequence  de  ces 
attitudes  est  le  desavantage  social  ct  economique 
persistant  dont  souffrent  les  personnes  handica- 
pees. Les  statistiques  indiquent  que  ces  personnes, 
si  on  les  compare  aux  personnes  physiquement 
aptes,  sont  moins  instruites,  sont  davantage  sus- 
ceptibles  de  ne  pas  faire  partie  de  la  population 
active,  ont  un  taux  de  chdmage  beaucoup  plus 
eleve  et  se  retrouvent  en  nombre  disproportionne 
dans  les  rangs  des  salaries  les  moins  bien  remu- 
ncres;  voir  Ministre  du  Developpement  des  res- 
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pp.  3-4,  and  Statistics  Canada,  A  Portrait  of  Per- 
sons with  Disabilities  (1995),  at  pp.  46-49. 


Deaf  persons  have  not  escaped  this  general  pre- 
dicament. Although  many  of  them  resist  the  notion 
that  deafness  is  an  impairment  and  identify  them- 
selves as  members  of  a  distinct  community  with  its 
own  language  and  culture,  this  does  not  justify 
their  compelled  exclusion  from  the  opportunities 
and  services  designed  for  and  otherwise  available 
to  the  hearing  population.  For  many  hearing  per- 
sons, the  dominant  perception  of  deafness  is  one  of 
silence.  This  perception  has  perpetuated  ignorance 
of  the  needs  of  deaf  persons  and  has  resulted  in  a 
society  that  is  for  the  most  part  organized  as 
though  everyone  can  hear;  see  generally  Oliver 
Sacks,  Seeing  Voices:  A  Journey  Into  the  World  of 
the  Deaf  (1989).  Not  surprisingly,  therefore,  the 
disadvantage  experienced  by  deaf  persons  derives 
largely  from  barriers  to  communication  with  the 
hearing  population. 


With  this  context  in  mind,  I  turn  to  the  specific 
elements  of  the  appellants'  s.  15(1)  claim.  While 
this  Court  has  not  adopted  a  uniform  approach  to 
s.  15(1),  there  is  broad  agreement  on  the  general 
analytic  framework;  see  Eaton  v.  Brant  County 
Board  of  Education,  [1997]  1  S.C.R.  241,  at  para. 
62,  Miron,  supra,  and  Egan,  supra.  A  person 
claiming  a  violation  of  s.  15(1)  must  first  establish 
that,  because  of  a  distinction  drawn  between  the 
claimant  and  others,  the  claimant  has  been  denied 
"equal  protection"  or  "equal  benefit"  of  the  law. 
Secondly,  the  claimant  must  show  that  the  denial 
constitutes  discrimination  on  the  basis  of  one  of 
the  enumerated  grounds  listed  in  s.  15(1)  or  one 
analogous  thereto.  Before  concluding  that  a  dis- 
tinction is  discriminatory,  some  members  of  this 
Court  have  held  that  it  must  be  shown  to  be  based 
on  an  irrelevant  personal  characteristic;  see  Miron 
(per  Gonthier  J.)  and  Egan  (per  La  Forest  J.). 
Under  this  view,  s.  15(1)  will  not  be  infringed 
unless  the  distinguished  personal  characteristic  is 
irrelevant  to  the  functional  values  underlying  the 
law,  provided  that  those  values  are  not  themselves 


sources  humaines,  Personnes  handicapees:  Un 
document  d "information  (1994),  aux  pp.  3  a  5,  et 
Statistique  Canada,  Un  portrait  des  personnes 
ay  ant  une  incapacite  (1995),  aux  pp.  46  a  49. 

Les  personnes  atteintes  de  surdite  n'echappent 
pas  a  cette  situation  difficile  gen6rale.  Meme  si 
bon  nombre  d'entre  elles  rejettent  Fidee  que  la  sur- 
dite est  une  deficience  et  se  disent  membres  d'une 
communaute  distincte,  possedant  son  langage  et  sa 
culture  propres,  cela  ne  justifie  pas  leur  exclusion 
forcee  des  possibilites  et  services  concus  pour  les 
entendants  et  disponibles  a  ces  derniers.  Pour  bien 
des  entendants,  la  perception  dominante  qu'ils  ont 
de  la  surdite  est  celle  du  silence.  Cette  perception  a 
perpetue  1'ignorance  des  besoins  des  personnes 
atteintes  de  surdite  et  a  resulte  en  une  societe  qui 
est  en  majeure  partie  organisee  comme  si  tous  pou- 
vaient  entendre;  voir,  de  facon  generate,  Oliver 
Sacks,  Des  yeiix  pour  entendre:  voyage  au  pays 
des  sourds  (1990).  II  n'est  done  pas  etonnant  que  le 
desavantage  que  subissent  les  personnes  atteintes 
de  surdite  decoule  dans  une  large  mesure  d' obs- 
tacles a  la  communication  avec  les  entendants. 

C'est  avec  ce  contexte  a  1' esprit  que  je  vais  exa- 
miner les  elements  precis  de  l'argument  des  appe- 
lants  fonde  sur  le  par,  15(1).  Bien  que  notre  Cour 
n'ait  pas  adopte  une  approche  uniforme  a  l'egard 
de  cette  disposition,  il  y  a  un  large  accord  general 
sur  le  cadre  d'analyse  general:  voir  Eaton  c.  Con- 
seil  scolaire  du  comte  de  Brant,  [1997]  1  R.C.S. 
241,  au  par.  62,  Miron  et  Egan,  precites.  La  per- 
sonne  qui  ailegue  une  violation  du  par.  15(1)  doit 
d'abord  etablir  que,  en  raison  d'une  distinction 
faite  entre  elle  et  d'autres  personnes,  elle  est  privee 
de  la  «meme  protection»  ou  du  «meme  benefice» 
de  la  loi.  En  deuxieme  lieu,  elle  doit  demontrer  que 
cette  privation  constitue  une  discrimination  fondee 
sur  Fun  des  motifs  enumeres  au  par.  15(1)  ou  sur 
un  motif  analogue.  Certains  membres  de  notre 
Cour  ont  juge  que,  avant  de  conclure  qu'une  dis- 
tinction est  discriminatoire,  il  doit  etre  prouve  que 
cette  distinction  est  fondee  sur  une  caracteristique 
personnelle  non  pertinente;  voir  Miron  (le  juge 
Gonthier)  et  Egan  (le  juge  La  Forest).  Selon  ce 
point  de  vue,  il  n'y  a  atteinte  au  par.  15(1)  que  si  la 
caracteristique  personnelle  sur  laquelle  la  distinc- 
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discriminatory.  Others  have  suggested  that  rele- 
vance is  only  one  factor  to  be  considered  in  deter- 
mining whether  a  distinction  based  on  an  enumer- 
ated or  analogous  ground  is  discriminatory;  see 
Miron  (per  McLachlin  J.)  and  Thibaudeau  v. 
Canada,  [1995]  2  S.C.R.  627  (per  Cory  and 
Iacobucci  JJ.), 


In  my  view,  in  the  present  case  the  same  result 
is  reached  regardless  of  which  of  these  approaches 
is  applied;  for  similar  reasoning,  see  Benner  v. 
Canada  (Secretary  of  State),  [1997]  1  S.C.R.  358 
(per  Iacobucci  J.  for  the  Court).  There  is  no  ques- 
tion that  the  distinction  here  is  based  on  a  personal 
characteristic  that  is  irrelevant  to  the  functional 
values  underlying  the  health  care  system.  Those 
values  consist  of  the  promotion  of  health  and  the 
prevention  and  treatment  of  illness  and  disease, 
and  the  realization  of  those  values  through  the 
vehicle  of  a  publicly  funded  health  care  system. 
There  could  be  no  personal  characteristic  less  rele- 
vant to  these  values  than  an  individual's  physical 
disability. 

The  only  question  in  this  case,  then,  is  whether 
the  appellants  have  been  afforded  "equal  benefit  of 
the  law  without  discrimination"  within  the  mean- 
ing of  s.  15(1)  of  the  Charter.  On  its  face,  the 
medicare  system  in  British  Columbia  applies 
equally  to  the  deaf  and  hearing  populations.  It  does 
not  make  an  explicit  "distinction"  based  on  disabil- 
ity by  singling  out  deaf  persons  for  different  treat- 
ment. Both  deaf  and  hearing  persons  are  entitled  to 
receive  certain  medical  services  free  of  charge. 
The  appellants  nevertheless  contend  that  the  lack 
of  funding  for  sign  language  interpreters  renders 
them  unable  to  benefit  from  this  legislation  to  the 
same  extent  as  hearing  persons.  Their  claim,  in 
other  words,  is  one  of  "adverse  effects"  discrimi- 
nation. 


This  Court  has  consistently  held  that  s.  15(1)  of 
the  Charter  protects  against  this  type  of  discrimi- 


tion  est  basee  est  sans  rapport  avec  les  valeurs 
fonctionnelles  qui  sous-tendent  la  loi,  pourvu  que 
ces  valeurs  ne  soient  pas  elles-memes  discrimina- 
toires,  D'autres  ont  affirme  que  la  pertinence 
n'etait  que  Tun  des  facteurs  a  prendre  en  compte 
pour  decider  si  une  distinction  fondee  sur  un  motif 
enumere  ou  analogue  etait  discriminatoire;  voir 
Miron  (le  juge  McLachlin)  et  Thibaudeau  c. 
Canada,  [1995]  2  R.C.S.  627  (les  juges  Cory  et 
Iacobucci). 

A  mon  avis,  que  Ton  applique  1'une  ou  l'autre 
de  ces  approches,  le  resultat  est  le  meme  en  l'es- 
pece;  pour  un  raisonnement  analogue,  voir  Benner 
c.  Canada  (Secretaire  d'Etat),  [1997]  1  R.C.S.  358 
(le  juge  Iacobucci  pour  la  Cour).  II  ne  fait  aucun 
doute  que  la  distinction  en  cause  est  fondee  sur  une 
caracteristique  personnelle  sans  rapport  avec  les 
valeurs  fonctionnelles  qui  sous-tendent  le  regime 
de  soins  de  sante.  Ces  valeurs  sont  la  promotion  de 
la  sante  et  la  prevention  et  le  traitement  des  mala- 
dies et  affections,  ainsi  que  la  materialisation  de 
ces  valeurs  par  le  truchement  d'un  regime  de  soins 
de  sante  finance  sur  les  deniers  publics.  Aucune 
caracteristique  personnelle  ne  saurait  etre  moins 
pertinente  par  rapport  a  ces  valeurs  que  la  defi- 
cience  physique  d'un  individu. 

La  seule  question  a  trancher  en  Pespece  est  done 
de  savoir  si  les  appelants  ont  droit  au  «meme  bene- 
fice de  la  loi,  independamment  de  toute  discrimi- 
nation aux  termes  du  par.  i5(l)  de  la  Charte.  A 
premiere  vue,  le  regime  d'assurance-maladie  de  la 
Colombie-Britannique  s'applique  d'une  maniere 
egale  aux  entendants  et  aux  personnes  atteintes  de 
surdite.  II  ne  fait  pas  de  «distinction»  explicite  fon- 
dee sur  la  deficience  en  accordant  un  traitement 
different  aux  personnes  atteintes  de  surdite.  Tant 
ces  demieres  que  les  entendants  ont  le  droit  de 
recevoir  certains  services  medicaux  gratuitement. 
Les  appelants  pretendent  neanmoins  que  1'absence 
de  financement  pour  les  services  d'interpretes  ges- 
tuels  les  empeche  de  beneficier  du  regime  etabli 
par  la  loi  dans  la  mSme  mesure  que  les  entendants. 
Autrement  dit,  ils  invoquent  la  discrimination 
decoulant  d'«effets  prejudiciables». 

Notre  Cour  a  statue  de  facon  constante  que  le 
par.  15(1)  de  la  Charte  protege  contre  ce  type  de 
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nation.  In  Andrews,  supra,  Mclntyre  J.  found  that 
facially  neutral  laws  may  be  discriminatory. 
"It  must  be  recognized  at  once",  he  commented,  at 
p.  I645  ". . .  that  every  difference  in  treatment 
between  individuals  under  the  law  will  not  neces- 
sarily result  in  inequality  and,  as  well,  that  identi- 
cal treatment  may  frequently  produce  serious  ine- 
quality"; see  also  Big  M Drug  Mart  Ltd.,  supra,  at 
p.  347.  Section  15(1),  the  Court  held,  was  intended 
to  ensure  a  measure  of  substantive,  and  not  merely 
formal  equality. 


As  a  corollary  to  this  principle,  this  Court  has 
also  concluded  that  a  discriminatory  purpose  or 
intention  is  not  a  necessary  condition  of  a  s.  15(1) 
violation;  see  Andrews,  at  pp.  173-74,  and  Rodri- 
guez v.  British  Columbia  (Attorney  General), 
[1993]  3  S.C.R.  519,  at  pp.  544-49  (per  Lamer 
C.J.);  see  also  Ontario  Human  Rights  Commission 
v.  Simpsons-Sears  Ltd.,  [1985]  2  S.C.R.  536,  at 
p.  547.  A  legal  distinction  need  not  be  motivated 
by  a  desire  to  disadvantage  an  individual  or  group 
in  order  to  violate  s.  15(1).  It  is  sufficient  if  the 
effect  of  the  legislation  is  to  deny  someone  the 
equal  protection  or  benefit  of  the  law.  As  Mclntyre 
J.  stated  in  Andrews,  at  p.  165,  "[t]o  approach  the 
ideal  of  full  equality  before  and  under  the 
law  ...  the  main  consideration  must  be  the  impact 
of  the  law  on  the  individual  or  the  group  con- 
cerned." In  this  the  Court  has  staked  out  a  different 
path  than  the  United  States  Supreme  Court,  which 
requires  a  discriminatory  intent  in  order  to  ground 
an  equal  protection  claim  under  the  Fourteenth 
Amendment  of  the  Constitution;  sec  Washington, 
Mayor  of  Washington,  B.C.  v.  Davis,  426  U.S.  229 

(1976)  ,  Village  of  Arlington  Heights  v.  Metropoli- 
tan Housing  Development  Corp.,  429  U.S.  252 

(1977)  ,  and  Personnel  Administrator  of  Massachu- 
setts v.  Feeney,  442  U.S.  256  (1979). 


This  Court  first  addressed  the  concept  of 
adverse  effects  discrimination  in  the  context  of 
provincial  human  rights  legislation.  In  Simpsons- 


dis crimination.  Dans  Andrews,  precite,  le  juge 
Mclntyre  a  conclu  que  des  lois  apparemment 
neutres  pouvaient  etre  discriminatoires.  «I1  faut 
ccpendant  reconnaitre  des  le  depart»,  a-t-il  fait 
remarquer,  a  lap.  164,  «.  ,  ,  que  toute  difference  de 
traitement  entre  des  individus  dans  la  loi  ne  pro- 
duira  pas  forcement  une  inegalite  et,  aussi,  qu'un 
traitement  identique  peut  frequemment  engendrer 
de  graves  inegalites»;  voir  aussi  Big  M Drug  Mart 
Ltd.,  precite,  a  la  p.  347.  Le  paragraphe  15(1),  a 
statue  la  Cour,  vise  a  assurer  une  certaine  egalite 
matericlle  ct  non  simplement  formelle. 

Comme  corollaire  de  ce  principe,  notre  Cour  a 
aussi  conclu  que  I'existence  d'un  but  ou  d'unc 
intention  discriminatoire  n'etait  pas  une  condition 
necessaire  a  I'existence  d'une  atteinte  au 
par.  15(1);  voir  Andrews,  aux  pp.  173  et  174,  et 
Rodriguez  c.  Colombie-Britannique  (Procureur 
general),  [1993]  3  R.C.S.  519,  aux  pp.  544  a  549 
(le  juge  en  chef  Lamer);  voir  aussi  Commission 
ontarienne  des  droits  de  la  personne  c.  Simpsons- 
Sears  Ltd.,  [1985]  2  R.C.S.  536,  a  la  p.  547.  II 
n'est  pas  necessaire  qu'une  distinction  etablie  par 
la  loi  soit  motivee  par  le  desir  de  defavoriser  un 
individu  ou  un  groupe  pour  constituer  une  atteinte 
au  par.  15(1),  II  suffit  que  l'effet  de  la  loi  prive  une 
personne  de  V  egalite  de  protection  ou  de  benefice 
de  la  loi.  Comme  1'a  dit  le  juge  Mclntyre  dans 
Andrews,  a  la  p.  165,  «[p]our  s'approcher  de 
l'ideal  d'une  egalite  complete  et  entiere  devant  la 
loi  et  dans  la  loi  [.  .  .],  la  principale  consideration 
doit  etre  l'effet  de  la  loi  sur  l'individu  ou  le  groupe 
cone  erne. »  En  ccla,  notre  Cour  a  emprunte  une 
voie  differente  de  ceile  de  la  Cour  supreme  des 
Etats-Unis,  qui  exige  la  preuve  d'une  intention  dis- 
criminatoire pour  fonder  une  violation  de  1' egalite 
de  protection  garantie  par  le  Quatorzieme  amende- 
ment  a  la  Constitution;  voir  Washington,  Mayor  of 
Washington,  D.C.  c.  Davis,  426  U.S.  229  (1976), 
Village  of  Arlington  Heights  c.  Metropolitan 
Housing  Development  Corp.,  429  U.S.  252  (1977), 
et  Personnel  Administrator  of  Massachusetts  c. 
Feeney,  442  U.S.  256  (1979). ' 

Notre  Cour  a  etudie  pour  la  premiere  fois  lc  con- 
cept de  discrimination  decoulant  d'effets  prejudi- 
ciables  dans  le  contexte  de  lois  provinciales  sur  les 
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Sears,  the  Court  was  faced  with  the  question  of 
whether  a  rule  requiring  employees  to  be  available 
for  work  on  Friday  evenings  and  Saturdays  dis- 
criminated against  those  observing  a  Saturday  Sab- 
bath. Though  this  rule  was  neutral  on  its  face  in 
that  it  applied  equally  to  all  employees,  the  Court 
nevertheless  found  it  to  be  discriminatory.  Writing 
for  the  Court,  Mclntyre  J.  commented  as  follows, 
at  p.  551: 

A  distinction  must  be  made  between  what  1  would 
describe  as  direct  discrimination  and  the  concept  already 
referred  to  as  adverse  effect  discrimination  in  connec- 
tion with  employment.  Direct  discrimination  occurs  in 
this  connection  where  an  employer  adopts  a  practice  or 
rule  which  on  its  face  discriminates  on  a  prohibited 
ground.  For  example,  "No  Catholics  or  no  women  or  no 
blacks  employed  here."  ...  On  the  other  hand,  there  is 
the  concept  of  adverse  effect  discrimination.  It  arises 
where  an  employer  for  genuine  business  reasons  adopts 
a  rule  or  standard  which  is  on  its  face  neutral,  and  which 
will  apply  equally  to  all  employees,  but  which  has  a  dis- 
criminatory effect  upon  a  prohibited  ground  on  one 
employee  or  group  of  employees  in  that  it  imposes, 
because  of  some  special  characteristic  of  the  employee 
or  group,  obligations,  penalties,  or  restrictive  conditions 
not  imposed  on  other  members  of  the  work  force. 


See  also  Central  Alberta  Dairy  Pool  v.  Alberta 
(Human  Rights  Commission),  [1990]  2  S.C.R.  489, 
and  Central  Okanogan  School  District  No.  23  v. 
Renaud,  [1992]  2  S.C.R.  970.  I  note  that  in 
Andrews,  Mclntyre  J,  made  it  clear  that  the  equal- 
ity principles  developed  by  the  Court  in  human 
rights  cases  are  equally  applicable  in  s.  15(1) 
cases.  The  definition  of  adverse  effects  discrimina- 
tion set  out  in  Simpsons-Sears,  moreover,  has  been 
expressly  adopted  in  the  context  of  s.  15(1);  see 
Egan,  supra,  at  para.  138  (per  Cory  J.). 


Adverse  effects  discrimination  is  especially  rele- 
vant in  the  case  of  disability.  The  government  will 
rarely  single  out  disabled  persons  for  discrimina- 
tory treatment.  More  common  are  laws  of  general 
application  that  have  a  disparate  impact  on  the  dis- 


droits  de  la  personne.  Dans  1 '  arret  Simpsons-Sears, 
elle  devait  trancher  la  question  de  savoir  si  une 
regie  obligeant  les  employes  a  travailler  le  ven- 
dredi  soir  et  le  samedi  etait  discriminatoire  a  l'en- 
droit  de  ceux  qui  observaient  le  sabbat.  Meme  si 
cette  regie  etait  apparemment  neutre  parce  qu'elle 
s'appliquait  egalement  a  tous  les  employes,  la 
Cour  a  neanmoins  conclu  qu'elle  etait  discrimina- 
toire. S'exprimant  pour  la  Cour,  le  juge  Mclntyre  a 
fait  les  commentaires  suivants,  a  la  p.  551: 

On  doit  faire  la  distinction  entre  ce  que  je  qualifierais 
de  discrimination  directe  et  ce  qu'on  a  deja  designe 
comme  le  concept  de  la  discrimination  par  suite  d'un 
effet  prejudiciabie  en  matiere  d'emploi.  A  cet  egard,  iL  y 
a  discrimination  directe  lorsqu'un  employeur  adopte  line 
pratique  on  une  regie  qui,  a  premiere  vue,  etabiit  une 
distinction  pour  un  motif  prohibe.  Par  exemple,  «Ici,  on 
n'embauchc  aucun  catholique,  aucune  femme  ni  aucun 
Noir»,  [.  . .]  D 'autre  part,  il  y  a  le  concept  de  la  discrimi- 
nation par  suite  d'un  effet  prejudiciabie.  Ce  genre  de 
discrimination  se  produit  lorsqu'un  employeur  adopte, 
pour  des  raisons  d'affaires  veritables,  une  regie  ou  une 
norme  qui  est  neutre  a  premiere  vue  et  qui  s'  applique 
egalement  a  tous  les  employes,  mais  qui  a  un  effet  dis- 
criminatoire pour  un  motif  prohibe  sur  un  seul  employe 
ou  un  groupe  d'employes  en  ce  qu'elle  ieur  impose,  en 
raison  d'une  caracteristique  speciale  de  cet  employe  ou 
de  ce  groupe  d'employes,  des  obligations,  des  peines  ou 
des  conditions  restrictives  non  imposees  aux  autres 
employes. 

Voir  egalement  Central  Alberta  Dairy  Pool  c. 
Alberta  (Human  Rights  Commission),  [1990]  2 
R.C.S.  489,  et  Central  Okanagan  School  District 
No,  23  c.  Renaud,  [1992]  2  R.C.S.  970.  Je  souligne 
que,  dans  Andrews,  le  juge  Mclntyre  a  clairement 
indique  que  les  pfincipes  d'egalite  enonces  par  la 
Cour  dans  les  affaires  de  droits  de  la  personne 
s'appliquent  egalement  aux  affaires  ou  entre  en  jeu 
le  par.  15(1).  De  plus,  la  definition  de  discrimina- 
tion decoulant  d'effets  prejudiciables  donnee  dans 
Simpsons-Sears,  a  ete  expressement  adoptee  dans 
le  contexte  du  par.  15(1);  voir  Egan,  precite,  au 
par.  138  (lejuge  Cory). 

La  discrimination  decoulant  d'effets  prejudi- 
ciables est  particulierement  pertinente  dans  le  cas 
des  deficiences.  Le  gouvernement  va  rarement 
prendre  des  mesures  discriminatoires  a  1'endroit 
des  personnes  handicapees.  11  est  plus  frequent  que 
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abled.  This  was  recognized  by  the  Chief  Justice  in 
his  dissenting  opinion  in  Rodriguez,  supra,  where 
he  held  that  the  law  criminalizing  assisted  suicide 
violated  s.  15(1)  of  the  Charter  by  discriminating 
on  the  basis  of  physical  disability.  There,  a  major- 
ity of  the  Court  determined,  inter  alia,  that  the  law 
was  saved  by  s.  1  of  the  Charter,  assuming  without 
deciding  that  it  infringed  s.  15(1).  While  I  refrain 
from  commenting  on  the  correctness  of  the  Chief 
Justice's  conclusion  on  the  application  of  s.  15(1) 
in  that  case,  I  endorse  his  general  approach  to  the 
scope  of  that  provision,  which  he  set  out  as  fol- 
lows, at  p.  549: 


Not  only  does  s.  15(1)  require  the  government  to 
exercise  greater  caution  in  making  express  or  direct  dis- 
tinctions based  on  personal  characteristics,  but  legisla- 
tion equally  applicable  to  everyone  is  also  capable  of 
infringing  the  right  to  equality  enshrined  in  that  provi- 
sion, and  so  of  having  to  be  justified  in  tenns  of  s,  1. 
Even  in  imposing  generally  applicable  provisions,  the 
government  must  take  into  account  differences  which  in 
fact  exist  between  individuals  and  so  far  as  possible 
ensure  that  the  provisions  adopted  will  not  have  a 
greater  impact  on  certain  classes  of  persons  due  to  irrel- 
evant personal  characteristics  than  on  the  public  as  a 
whole.  In  other  words,  to  promote  the  objective  of  the 
more  equal  society,  s.  15(1)  acts  as  a  bar  to  the  execu- 
tive enacting  provisions  without  taking  into  account 
their  possible  impact  on  already  disadvantaged  classes 
of  persons. 


The  Court  elaborated  upon  this  principle  in  its 
recent  decision  in  Eaton,  supra.  Although  Eaton 
involved  direct  discrimination,  Sopinka  J. 
observed  that  in  the  case  of  disabled  persons,  it  is 
often  the  failure  to  take  into  account  the  adverse 
effects  of  generally  applicable  laws  that  results  in 
discrimination.  He  remarked,  at  paras.  66-67: 


The  principles  that  not  every  distinction  on  a  prohib- 
ited ground  will  constitute  discrimination  and  that,  in 
general,  distinctions  based  on  presumed  rather  than 


des  lois  d' application  generale  aient  un  effet  diffe- 
rent sur  ces  personnes.  Ce  fait  a  ete  reconnu  par  le 
Juge  en  chef  dans  son  opinion  dissiderite  dans  1 'ar- 
ret Rodriguez,  precite,  ou  il  a  conclu  que  la  regie 
de  droit  creant  1' infraction  d'aide  au  suicide  portait 
atteinte  au  par.  15(1)  de  la  Charte  en  etablissant 
une  distinction  fondee  sur  la  deficience  physique. 
Dans  cette  affaire,  notre  Cour  a  la  majorite  a 
decide,  notammcnt,  que  la  validite  de  la  regie  de 
droit  ctait  sauvegardee  par  1' article  premier  de  la 
Charte,  a  supposer,  sans  trancher  la  question, 
qu'elle  portait  atteinte  au  par.  15(1).  Bien  que  je 
m'abstienne  de  me  prononcer  sur  le  bien-fondc  de 
la  conclusion  du  Juge  en  chef  quant  a  Pappfication 
du  par.  15(1)  dans  cette  affaire,  jc  souscris  a  son 
analyse  generale  de  la  portee  de  cette  disposition, 
qu'il  a  enoncee  ainsi,  a  la  p.  549: 

Non  seulement  le  par.  15(1)  impose-t-il  au  gouverne- 
ment  une  vigilance  accrue  dans  I'etablissement  de  dis- 
tinctions expresses  ou  directes  sur  le  fondement  de 
caracteristiques  personnelles,  mais  il  fait  aussi  que  des 
lois  ega  lenient  applicables  a  tous  peuvent  porter  atteinte 
au  droit  a  l'egalite  consacre  dans  cette  disposition,  et 
peuvent  done  devoir  etrc  justifiees  aux  termes  de  Par- 
ticle premier.  Meme  en  imposant  des  mesures  univer- 
selles,  le  gouvernement  doit  tenir  compte  de  differences 
qui  existent  en  fait  entre  les  individus  et  s'assurer,  dans 
la  mesure  du  possible,  que  les  mesures  adoptees  n'au- 
ront  pas,  en  raison  de  caracteristiques  personnelles  non 
pertinentcs,  des  repercussions  plus  lourdes  sur  certaines 
categories  de  personnes  que  sur  1' ensemble  de  la  popu- 
lation. En  d'autres  termes,  pour  favoriser  l'objectif 
d'une  societe  plus  egale,  le  par.  15(1)  s'oppose  a  ce  que 
les  autorites  politiques  edictent  des  mesures  sans  tenir 
compte  de  leur  effet  possible  sur  des  categories  de  per- 
sonnes deja  deiavorisees. 

Notre  Cour  a  explicite  ce  principe  recemment 
dans  I' arret  recent  Eaton,  precite.  Quoique  ce 
pourvoi  portait  sur  un  cas  de  discrimination 
directe,  le  juge  Sopinka  y  a  souligne  que,  pour  ce 
qui  est  des  personnes  handicapees,  e'est  souvent  le 
fait  de  ne  pas  tenir  compte  des  effets  prejudiciables 
de  lois  d'application  generale  qui  cause  la  discri- 
mination. II  a  fait  les  observations  suivantes  aux 
par.  66  et  67: 

Les  principes  voulant  que  toute  distinction  fondee  sur 
un  motif  illicite  ne  constitue  pas  une  discrimination  et 
que  les  distinctions  fondees  sur  des  caracteristiques  plu- 
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actual  characteristics  are  the  hallmarks  of  discrimination 
have  particular  significance  when  applied  to  physical 
and  mental  disability.  Avoidance  of  discrimination  on 
this  ground  will  frequently  require  distinctions  to  be 
made  taking  into  account  the  actual  personal  character- 
istics of  disabled  persons.  In  Andrews  v.  Law  Society  of 
British  Columbia,  [1989]  1  S.C.R.  143,  at  p.  169, 
Mclntyre  J.  stated  that  the  "accommodation  of  differ- 
ences ...  is  the  essence  of  true  equality".  This  empha- 
sizes that  the  purpose  of  s.  15(1)  of  the  Charter  is  not 
only  to  prevent  discrimination  by  the  attribution  of  ste- 
reotypical characteristics  to  individuals,  but  also  to  ame- 
liorate the  position  of  groups  within  Canadian  society 
who  have  suffered  disadvantage  by  exclusion  from 
mainstream  society  as  has  been  the  case  with  disabled 
persons. 


The  principal  object  of  certain  of  the  prohibited 
grounds  is  the  elimination  of  discrimination  by  the  attri- 
bution of  untrue  characteristics  based  on  stereotypical 
attitudes  relating  to  immutable  conditions  such  as  race 
or  sex.  In  the  case  of  disability,  this  is  one  of  the  objec- 
tives. The  other  equally  important  objective  seeks  to 
take  into  account  the  true  characteristics  of  this  group 
which  act  as  headwinds  to  the  enjoyment  of  society's 
benefits  and  to  accommodate  them.  Exclusion  from  the 
mainstream  of  society  results  from  the  construction  of  a 
society  based  solely  on  "mainstream"  attributes  to 
which  disabled  persons  will  never  be  able  to  gain 
access.  Whether  it  is  the  impossibility  of  success  at  a 
written  test  for  a  blind  person,  or  the  need  for  ramp 
access  to  a  library,  the  discrimination  does  not  lie  in  the 
attribution  of  untrue  characteristics  to  the  disabled  indi- 
vidual. The  blind  person  cannot  see  and  tbe  person  in  a 
wheelchair  needs  a  ramp.  Rather,  it  is  the  failure  to 
make  reasonable  accommodation,  to  line-tune  society  so 
that  its  structures  and  assumptions  do  not  result  in  the 
relegation  and  banishment  of  disabled  persons  from  par- 
ticipation, which  results  in  discrimination  against  them. 
The  discrimination  inquiry  which  uses  "the  attribution 
of  stereotypical  characteristics"  reasoning  as  commonly 
understood  is  simply  inappropriate  here.  It  may  be  seen 
rather  as  a  case  of  reverse  stereotyping  which,  by  not 
allowing  for  the  condition  of  a  disabled  individual, 
ignores  bis  or  her  disability  and  forces  the  individual  to 
sink  or  swim  within  the  mainstream  environment.  It  is 
recognition  of  the  actual  characteristics,  and  reasonable 


tot  presumees  que  reelles  soient  en  general  les  signes 
revclateurs  de  la  discrimination  ont  une  importance  par- 
ticuliere  lorsqu'ils  sont  appliques  a  une  deficience  phy- 
sique ou  a  une  deficience  mentale.  Pour  eviter  la  discri- 
mination fondee  sur  cc  motif,  il  faudra  souvent  etabltr 
des  distinctions  en  fonction  des  caracteristiques  person- 
neiles  de  chaque  personne  handicapee.  Dans  Andrews  c. 
Law  Society  of  British  Columbia,  [1989]  1  R.C.S.  143,  a 
la  p.  169,  le  juge  Mclntyre  a  dit  que  «le  respect  des  dif- 
ferences {. .  .]  est  i'essence  d'une  veritable  egalite». 
Cela  fait  ressortir  que  lc  par.  15(1)  de  la  Charte  a  non 
settlement  pour  objet  d'empecher  la  discrimination  par 
l'attribution  de  caracteristiques  stereotypees  a  des  parti- 
culiers,  mais  egalement  d'ameliorer  la  position  de 
groupes  qui,  dans  la  societe  canadienne,  ont  subi  un 
desavantage  en  etant  exclus  de  1'ensemble  de  la  societe 
ordinaire  comme  ce  fut  le  cas  pour  les  personnes  handi- 
capees. 

Certains  des  motifs  illicites  visent  principalement  a 
eliminer  la  discrimination  par  l'attribution  de  caracteris- 
tiques fausses  fondees  sur  des  attitudes  stereotypees  se 
rapportant  a  des  conditions  immuables  comme  la  race 
ou  le  sexe.  Dans  le  cas  d'une  deficience,  c'est  l'un  des 
objectifs.  L'autre  objectif,  tout  aussi  important,  vise  a 
tenir  compte  des  veritables  caracteristiques  de  ce  groupe 
qui  l'empechent  de  jouir  des  avantages  de  la  societe,  et  a 
les  accommoder  en  consequence.  L'exclusion  de  1'en- 
semble de  la  societe  ddcoule  d'une  interprdtation  de  la 
societe  fondee  seulement  sur  les  attributs  «de  1'  en- 
semble* auxquels  ies  personnes  handicapees  ne  pour- 
ront  jamais  avoir  aoces.  Qu'il  s'agisse  de  Pimpossibilite 
pour  une  personne  aveugle  de  reussir  un  examen  ecrit 
ou  du  besoin  d'une  rampe  pour  avoir  acces  a  une  biblio- 
tbeque,  la  discrimination  ne  consiste  pas  dans  F  attribu- 
tion de  caracteristiques  fausses  a  la  personne  handica- 
pee. La  personne  aveugle  ne  peut  pas  voir  et  la  personne 
en  fauteuil  roulant  a  besoin  d'une  rampe  d'acces.  C'est 
plutot  l'omission  de  fournir  des  moyens  raisonnables  et 
d'apporter  a  la  societe  les  modifications  qui  feront  en 
sorte  que  ses  structures  et  les  actions  prises  n'entrament 
pas  la  relegation  et  la  non-participation  des  personnes 
handicapees  qui  engendre  une  discrimination  a  leur 
egard.  L'enquete  sur  la  discrimination  qui  recount  au  rai- 
sonnement  fonde  sur  «l'attribution  de  caracteristiques 
stereotypees»,  dans  son  acception  courante,  est  tout  sim- 
plement  inappropriee  dans  le  cas  present.  Elle  peut  etre 
consideree  plutot  comme  un  cas  d'inversion  d'un  stereo- 
type qui,  en  ne  tenant  pas  compte  de  la  condition  d'une 
personne  handicapee,  fait  abstraction  de  sa  deficience  et 
la  force  a  se  tirer  d'affaire  toute  seule  dans  l'environne- 
ment  de  1'ensemble  de  la  societe.  C'est  la  reconnais- 
sance des  caracteristiques  reelies,  et  1'adaptation  raison- 
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accommodation  of  these  characteristics  which  is  the 
central  purpose  of  s.  15(1)  in  relation  to  disability. 

Unlike  in  Simpsons-Sears  and  Rodriguez,  in  the 
present  case  the  adverse  effects  suffered  by  deaf 
persons  stem  not  from  the  imposition  of  a  burden 
not  faced  by  the  mainstream  population,  but  rather 
from  a  failure  to  ensure  that  they  benefit  equally 
from  a  service  offered  to  everyone.  It  is  on  this 
basis  that  the  trial  judge  and  the  majority  of  the 
Court  of  Appeal  found  that  the  failure  to  provide 
medically  related  sign  language  interpretation  was 
not  discriminatory.  Their  analyses  presuppose  that 
there  is  a  categorical  distinction  to  be  made 
between  state-imposed  burdens  and  benefits,  and 
that  the  government  is  not  obliged  to  ameliorate 
disadvantage  that  it  has  not  helped  to  create  or 
exacerbate.  Before  attempting  to  evaluate  these 
assumptions,  it  will  be  helpful  to  relate  the  reason- 
ing of  the  courts  below  in  more  detail. 


As  previously  noted,  both  the  trial  judge  and 
majority  of  the  Court  of  Appeal  determined  that, 
while  the  access  of  deaf  people  to  medical  services 
is  limited  to  a  certain  extent  by  their  communica- 
tion handicap,  this  limitation  does  not  result  from 
the  denial  of  any  benefit  of  the  law  within  the 
meaning  of  s.  15(1)  of  the  Charter.  They  were  able 
to  come  to  this  conclusion  because  of  the  manner 
in  which  they  characterized  sign  language  interpre- 
tation. Interpretation  services,  they  held,  are  not 
medically  required.  Rather,  they  are  "ancillary  ser- 
vices", which,  like  other  non-medical  services  such 
as  transportation  to  a  doctor's  office  or  hospital, 
are  not  publicly  funded. 


Having  determined  that  sign  language  interpre- 
tation is  a  discrete,  non-medical  "ancillary"  ser- 
vice, the  courts  below  were  able  to  conclude  that 
the  appellants  were  not  denied  a  benefit  available 
to  the  hearing  population.  As  the  majority  of  the 
Court  of  Appeal  explained,  prior  to  the  introduc- 
tion of  a  universal  medicare  system,  deaf  and  hear- 


nable  a  celles-ci,  qui  constitue  i'objectif  principal  du 
par.  15(1)  en  ce  qui  a  trait  a  la  deficience. 

Dans  le  present  cas,  contrairement  aux  affaires 
Simpsons-Sears  et  Rodriguez,  Teffet  prejudiciable 
subi  par  les  personnes  atteintes  de  surdite  decoule 
non  pas  du  fait  qu'on  leur  impose  un  fardeau  que 
n'a  pas  a  supporter  la  population  en  general,  mais 
plutot  du  fait  qu'on  ne  fait  pas  en  sorte  qu'elles 
beneficient  d'une  maniere  egale  d'un  service  offert 
a  tous.  C'est  en  s'appuyant  sur  ce  fondement  que 
le  juge  de  premiere  instance  et  la  majorite  de  la 
Cour  d'appel  ont  conclu  que  le  fait  de  ne  pas  four- 
nir  de  services  d'interpretation  gestuelle  en  con- 
texte  medical  n'etait  pas  discriminatoire.  Leur  ana- 
lyse suppose,  d'une  part,  qu'il  faut  faire  une 
distinction  categorique  entre  les  avantages 
accordes  par  le  gouvernement  et  les  fardcaux 
imposes  par  celui-ci,  et,  d'autre  part,  que  celui-ci 
n'est  pas  oblige  d'attenuer  les  desavantages  qu'il 
n'a  pas  contribue  a  creer  ou  a  exacerbcr.  Avant  de 
tenter  d'cvaluer  ces  hypotheses,  il  sera  utile  d'ex- 
poser  plus  en  detail  le  raisonnement  des  juridic- 
tions  inferieures. 

Comme  il  a  cte  signale  plus  tot,  tant  le  juge  de 
premiere  instance  que  la  majorite  de  la  Cour  d'ap- 
pel ont  statue  que,  quoique  Faeces  des  personnes 
atteintes  de  surdite  aux  services  medicaux  soit 
dans  une  certaine  mesure  limite  par  leur  difficulte 
a  communiquer,  cette  limite  ne  resulte  pas  d'une 
negation  du  droit  au  benefice  de  la  loi  au  sens  du 
par.  15(1)  de  la  Charte.  lis  sont  arrives  a  cette  con- 
clusion en  raison  de  la  maniere  dont  ils  ont  qualifie 
1' interpretation  gestuelle,  Ils  ont  statue  que  les  ser- 
vices d'interpretes  ne  sont  pas  medicalcment 
necessaires.  Ce  sont  plutot  des  [TRADUCTION]  «ser- 
vices  connexes»  qui,  tout  comme  d'autres  services 
non  medicaux  tel  le  transport  au  cabinet  du  mede- 
cin  ou  a  Phopital,  ne  sont  pas  finances  sur  les 
deniers  publics. 

Ayant  decide  que  Finterpretation  gestuelle  etait 
un  service  non  medical  «connexe»  et  distinct,  les 
juridictions  inferieures  ont  pu  conclure  que  les 
appelants  n'avaient  pas  ete  prives  d'un  avantage 
offert  aux  entendants.  Comme  l'a  explique  la 
majorite  de  la  Cour  d'appel,  avant  l'instauration  du 
regime  universel  d'assurance-maladie,  tant  les  per- 
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ing  persons  were  each  required  to  pay  their  doc- 
tors. When  necessary  for  effective  communication, 
deaf  persons  were  also  obliged  to  pay  for  sign  lan- 
guage translators.  The  Medical  Services  Plan,  the 
court  observed,  removes  the  responsibility  of  both 
hearing  and  deaf  persons  to  pay  their  physicians. 
Deaf  persons,  of  course,  remain  responsible  for  the 
payment  of  translators  in  order  to  receive 
equivalent  medical  services  as  hearing  persons,  as 
they  would  be  in  the  absence  of  the  legislation.  In 
the  court's  view,  however,  any  resulting  inequality 
exists  independently  of  the  benefit  provided  by  the 
state. 


While  this  approach  has  a  certain  formal,  logical 
coherence,  in  my  view  it  seriously  mischaracter- 
izes  the  practical  reality  of  health  care  delivery. 
Effective  communication  is  quite  obviously  an 
integral  part  of  the  provision  of  medical  services. 
At  trial,  the  appellants  presented  evidence  that  mis- 
communication  can  lead  to  misdiagnosis  or  a  fail- 
ure to  follow  a  recommended  treatment.  This  risk 
is  particularly  acute  in  emergency  situations,  as 
illustrated  by  the  appellant  Linda  Warren's  experi- 
ence during  the  premature  birth  of  her  twin  daugh- 
ters. That  adequate  communication  is  essential  to 
proper  medical  care  is  surely  so  incontrovertible 
that  the  Court  could,  if  necessary,  take  judicial 
notice  of  it.  As  Professor  Pothier  observes,  for  the 
hearing  population  "conversation  between  doctor 
and  patient  is  so  basic  to  the  provision  of  medical 
services  that  it  is  taken  for  granted";  sec  Dianne 
Pothier,  "M'Aider,  Mayday:  Section  15  of  the 
Charter  in  Distress"  (1996),  6  N.J.C.L.  295,  at 
p.  335. 


The  centrality  of  communication  to  the  delivery 
of  medical  services  is  particularly  evident  in  the 
context  of  negligence  law.  The  duty  of  disclosure 
commands  physicians  to  inform  patients  fully  of 
the  risks  involved  in  treatment  and  answer  their 
questions  regarding  such  risks;  sec  Reibl  v. 


sonnes  atteintes  de  surdite  que  les  entendants 
devaicnt  payer  leur  medecin.  Quand  cela  etait 
necessaire  a  l'efficacitc  des  communications,  les 
personnes  atteintes  de  surdite  devaient  aussi  sc 
payer  des  interpretes  gestuels.  Le  regime  de  ser- 
vices medicaux,  a  fait  observer  la  cour,  decharge 
les  entendants  et  les  personnes  atteintes  de  surdite 
de  l'obligation  de  payer  leur  medecin.  II  va  de  soi 
que  ces  dernieres  restent  tenues  de  se  payer  des 
traducteurs  afin  de  recevoir  des  services  medicaux 
equivalents  a  ceux  fournis  aux  entendants,  tout 
commc  clles  lc  fcraient  en  1' absence  de  texte  de 
loi.  De  l'avis  de  la  cour,  toutefois,  toute  inegalite 
en  resultant  existe  independamment  de  l'avantage 
accorde  par  l'Etat. 

Meme  si  cette  approche  a  une  certaine  cohe- 
rence formelle  et  logique,  elle  decrit  (res  mal,  a 
mon  sens,  la  realite  pratique  de  la  prestation  des 
soins  de  sante.  Des  communications  efficaces  sont 
evidemment  unc  partie  integrants  de  la  prestation 
des  services  medicaux.  Au  proces,  les  appelants 
ont  present^  des  elements  de  preuve  indiquant  que 
de  mauvaiscs  communications  peuvent  entrainer 
un  mauvais  diagnostic  ou  l'omission  de  suivre  le 
traitement  recommande.  Ce  risque  est  particuliere- 
ment  prononce  dans  les  cas  d'urgence,  comme  l'a 
montre  l'experience  vecue  par  l'appelante  Linda 
Warren  lors  de  la  naissance  prematuree  de  ses 
jumelles.  Le  fait  que  de  bonnes  communications 
soient  essentielles  a  la  prestation  de  soins  medi- 
caux appropries  est  certes  tellement  incontestable 
que  la  Cour  peut,  au  besoin,  en  prendre  connais- 
sance  d'office.  Comme  lc  souligne  le  professeur 
Pothier,  dans  le  cas  des  entendants  [TRADUCTION] 
«ia  conversation  entre  le  medecin  et  lc  patient  est 
tellement  essentielle  a  la  prestation  des  services 
medicaux  qu'elle  est  tenue  pour  acquise»;  voir 
Dianne  Pothier,  «M' Aider,  Mayday:  Section  15  of 
the  Charter  in  Distress»  (1996),  6  N.J.C.L.  295,  a 
la  p.  335. 

Le  caractere  central  des  communications  dans  ie 
cadre  de  la  prestation  des  services  medicaux  est 
particulierement  evident  dans  le  contexte  du  droit 
de  la  negligence.  Les  medecins  ont  l'obligation  de 
divulguer  entierement  aux  patients  la  nature  des 
risques  que  comporte  un  traitement  donne  et  de 
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Hughes,  [1980]  2  S.C.R.  880,  at  p.  884,  mdHopp 
v.  Lepp,  [1980]  2  S.C.R.  192,  at  p.  210.  Physicians 
cannot  discharge  this  obligation  without  being  able 
to  communicate  effectively  with  their  patients.  In 
the  absence  of  sign  language  interpretation,  there 
may  well  be  cases  where  it  will  be  impossible  for 
doctors  to  treat  deaf  persons  without  breaching 
their  professional  responsibilities. 


If  there  arc  circumstances  in  which  deaf  patients 
cannot  communicate  effectively  with  their  doctors 
without  an  interpreter,  how  can  it  be  said  that  they 
receive  the  same  level  of  medical  care  as  hearing 
persons?  Those  who  hear  do  not  receive  communi- 
cation as  a  distinct  service.  For  them,  an  effective 
means  of  communication  is  routinely  available, 
free  of  charge,  as  part  of  every  health  care  service. 
In  order  to  receive  the  same  quality  of  care,  deaf 
persons  must  bear  the  burden  of  paying  for  the 
means  to  communicate  with  their  health  care  pro- 
viders, despite  the  fact  that  the  system  is  intended 
to  make  ability  to  pay  irrelevant,  Where  it  is  neces- 
sary for  effective  communication,  sign  language 
interpretation  should  not  therefore  be  viewed  as  an 
"ancillary"  service.  On  the  contrary,  it  is  the  means 
by  which  deaf  persons  may  receive  the  same  qual- 
ity of  medical  care  as  the  hearing  population. 


Once  it  is  accepted  that  effective  communication 
is  an  indispensable  component  of  the  delivery  of 
medical  services,  it  becomes  much  more  difficult 
to  assert  that  the  failure  to  ensure  that  deaf  persons 
communicate  effectively  with  their  health  care 
providers  is  not  discriminatory.  In  their  effort  to 
persuade  this  Court  otherwise,  the  respondents  and 
their  supporting  interveners  maintain  that  s.  15(1) 
does  not  oblige  governments  to  implement  pro- 
grams to  alleviate  disadvantages  that  exist  inde- 
pendently of  state  action.  Adverse  effects  only 
arise  from  benefit  programs,  they  aver,  when  those 
programs  exacerbate  the  disparities  between  the 
group  claiming  a  s.  15(1)  violation  and  the  general 
population.  They  assert,  in  other  words,  that  gov- 


repondre  a  leurs  questions  a  cet  egard:  voir  Reibl  c. 
Hughes,  [1980]  2  R.C.S.  880,  a  la  p.  884,  et  Hopp 
a  Lepp,  [1980]  2  R.C.S.  192,  a  la  p.  210.  Lcs 
medecins  ne  peuvent  pas  s'acquitter  de  cette  obli- 
gation s'ils  ne  sont  pas  en  mesure  de  communiquer 
efficacement  avec  leurs  patients.  En  1' absence 
d'interpretation  gestuelle,  il  peut  bien  arriver  qu'il 
soit  impossible  a  un  medecin  de  traiter  une  per- 
sonne  atteintc  de  surdite  sans  manquer  a  ses  obli- 
gations professionnclies. 

S'il  y  a  des  situations  ou  les  personnes  atteintes 
de  surdite  ne  peuvent  pas  communiquer  efficace- 
ment avec  leur  medecin  sans  interprete,  comment 
peut-on  affirmer  qu'ils  recoivent  des  soins  medi- 
caux  de  meme  qualite  que  les  entendants?  Pour  lcs 
entendants,  les  communications  ne  constituent  pas 
un  service  distinct.  Ces  derniers  disposent  en  tout 
temps  d'un  moyen  de  communication  efficace  et 
gratuit,  qui  fait  partie  de  tous  les  services  de  sante 
qu'ils  recoivent.  Pour  recevoir  des  soins  de  meme 
qualite,  les  personnes  atteintes  de  surdite  doivent 
supporter  1c  fardeau  du  cout  du  moyen  dc  commu- 
nication avec  les  professionnels  de  la  sante,  malgre 
le  fait  que  le  system  e  soit  cense  enlever  toute 
importance  a  la  capacite  de  payer.  Lorsqu'elle  est 
necessaire  a  l'efficacite  des  communications,  l'in- 
terpretation  gestuelle  ne  devrait  done  pas  etre  con- 
sidered comme  un  service  «connexe».  Au  con- 
traire,  elle  est  le  moyen  qui  pcrmet  aux  personnes 
atteintes  de  surdite  de  recevoir  la  meme  qualite  de 
soins  medicaux  que  les  entendants. 

Une  fois  qu'il  est  admis  que  des  communica- 
tions efficaces  constituent  un  element  indispensa- 
ble a  la  prestation  des  services  medicaux,  il  devient 
beaucoup  plus  difficile  d' affirmer  que  1' omission 
de  faire  en  sorte  que  les  personnes  atteintes  de  sur- 
dite puissent  communiquer  efficacement  avec  les 
professionnels  de  la  sante  qu'elles  consultent  n'est 
pas  discriminatoire.  Dans  leur  effort  pour  persua- 
der la  Cour  du  contraire,  les  intimes  et  les  interve- 
nants  qui  les  appuient  pretendent  que  le  par.  15(1) 
n' oblige  pas  les  gouvernements  a  mettre  en  ceuvre 
des  programmes  destines  a  attenuer  les  desavan- 
tages  qui  existent  independamment  des  actions  de 
l'Etat.  lis  soutiennent  que  des  effets  prejudiciables 
ne  decoulent  de  programmes  accordant  des  avan- 
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ernments  should  be  entitled  to  provide  benefits  to 
the  general  population  without  ensuring  that  disad- 
vantaged members  of  society  have  the  resources  to 
take  full  advantage  of  those  benefits. 


In  my  view,  this  position  bespeaks  a  thin  and 
impoverished  vision  of  s.  15(1).  It  is  belied,  more 
importantly,  by  the  thrust  of  this  Court's  equality 
jurisprudence.  It  has  been  suggested  that  s.  15(1) 
of  the  Charter  does  not  oblige  the  state  to  take  pos- 
itive actions,  such  as  provide  services  to  ameliorate 
the  symptoms  of  systemic  or  general  inequality; 
see  Thibaudeau,  supra,  at  para.  37  (per 
L'Heureux-Dube  J.).  Whether  or  not  this  is  true  in 
all  cases,  and  I  do  not  purport  to  decide  the  matter 
here,  the  question  raised  in  the  present  ease  is  of  a 
wholly  different  order.  This  Court  has  repeatedly 
held  that  once  the  state  does  provide  a  benefit,  it  is 
obliged  to  do  so  in  a  non-discriminatory  manner; 
see  Tetreault-Gadoury  v.  Canada  (Employment 
and  Immigration  Commission),  [1991]  2  S.C.R. 
22,  Haig  v.  Canada  (Chief  Electoral  Officer), 
[1993]  2  S.C.R.  995,  at  pp.  1041-42,  Native 
Women's  Assn.  of  Canada  v.  Canada,  [1994]  3 
S.C.R.  627,  at  p.  655,  and  Miron,  supra.  In  many 
circumstances,  this  will  require  governments  to 
take  positive  action,  for  example  by  extending  the 
scope  of  a  benefit  to  a  previously  excluded  class  of 
persons;  see  Miron,  Tetreault-Gadoury,  and 
Schachter  v.  Canada,  [1992]  2  S.C.R.  679.  More- 
over, it  has  been  suggested  that,  in  talcing  this  sort 
of  positive  action,  the  government  should  not  be 
the  source  of  further  inequality;  Thibaudeau,  at 
para.  38  (per  L'Heureux-Dube  J.). 


The  same  principle  has  been  applied  by  this 
Court  in  its  interpretation  of  the  equality  provi- 
sions of  provincial  human  rights  legislation.  In 
Broolcs  v.  Canada  Safeway  Ltd.,  [1989]  1  S.C.R. 
1219,  the  Court  found  that  an  employer's  accident 


tages  que  dans  les  cas  ou  ces  programmes  exacer- 
bent  les  disparites  entre  le  groupe  all6guant  l'at- 
teinte  au  par.  15(1)  et  la  population  en  general. 
Autrement  dit,  affirment-ifs,  les  gouvernements 
devraient  etre  autorises  a  accorder  des  avantages  a 
la  population  en  general  sans  devoir  faire  en  sorte 
que  les  membres  defavorises  de  la  societe  aient  les 
ressources  pour  beneficier  pleinement  de  ces  avan- 
tages. 

A  mon  avis,  cette  position  temoigne  d'une 
vision  etroite  et  peu  genereuse  du  par.  15(1).  Fait 
plus  important  encore,  elle  va  a  contre-courant  de 
la  jurisprudence  de  notre  Cour  sur  l'egalite.  II  a  ete 
avance  que  le  par.  15(1)  de  la  Charte  n'oblige  pas 
l'Etat  a  prendre  des  mesures  concretes,  comme 
eelle  de  fournir  des  services  pour  remedier  aux 
symptomes  de  l'inegalite  systemique  ou  generate; 
voir  Thibaudeau,  precite,  au  par.  37  (le  juge 
L'Heureux-Dube).  Que  cela  soit  vrai  ou  non  dans 
tous  les  cas,  point  que  je  n'entends  pas  trancher  cn 
l'espeee,  la  question  que  souleve  le  present  pour- 
voi  est  d'un  tout  autre  ordre.  Notre  Cour  a  statue  a 
maintes  reprises  que,  a  partir  du  moment  ou  l'Etat 
accorde  effectivement  un  avantage,  il  est  oblige  de 
le  faire  sans  discrimination;  voir  Tetreault- 
Gadoury  c.  Canada  (Commission  de  Vemploi  et  de 
Vimmigration),  [1991]  2  R.C.S.  22,  Haig  c. 
Canada  (Directeur  general  des  elections),  [1993]  2 
R.C.S.  995,  aux  pp.  1041  et  1042,  Assoc.  des 
femmes  autochtones  du  Canada  c.  Canada,  [1994] 
3  R.C.S.  627,  a  la  p.  655,  et  Miron,  precite.  Dans 
bon  nombre  de  cas,  les  gouvernements  auront  a 
prendre  des  mesures  concretes,  par  exemple  en 
etendant  le  champ  d'application  d'un  avantage 
pour  en  faire  beneficier  une  categorie  de  personnes 
jusque-Ia  exclues;  voir  Miron,  Tetreault-Gadoury, 
et  Schachter  c.  Canada,  [1992]  2  R.C.S.  679.  De 
plus,  il  a  ete  dit  que  le  gouvemement,  lorsqu'il 
prend  de  telles  mesures  concretes,  ne  devrait  pas 
etre  la  source  d'une  plus  grande  inegalite;  Thibau- 
deau, au  par.  38  (le  juge  L'Heureux-Dube). 

Notre  Cour  a  applique  le  meme  principe  dans 
1'interpretation  des  dispositions  relatives  a  l'egalite 
prcvues  par  les  lois  provinciales  sur  les  droits  dc  la 
personne.  Dans  Brooks  c.  Canada  Safeway  Ltd., 
[1989]  1  R.C.S.  1219,  la  Cour  a  conclu  que  1c 
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and  sickness  insurance  plan,  which  disentitled 
pregnant  women  from  receiving  benefits  for  any 
reason  during  a  certain  period,  discriminated  on 
the  basis  of  pregnancy  and  hence  sex.  In  so  hold- 
ing, it  resoundingly  rejected  the  reasoning  of  Bliss 
v.  Attorney  General  of  Canada,  [1979]  1  S.C.R. 
183,  at  p.  190,  which  had  held  that  the  inequality 
resulting  from  a  similar  benefit  program  was  "not 
created  by  legislation  but  by  nature". 


In  support  of  the  view  that  the  state  has  no  obli- 
gation to  remedy  pre-existing  disadvantage  in  pro- 
viding benefits  to  the  general  population,  the 
respondent  relies  on  this  Court's  decision  in  Symes 
v.  Canada,  [1993]  4  S.C.R.  695.  There,  the  appel- 
lant, a  self-employed  mother,  argued  that  the 
wages  paid  to  her  nanny  were  business  expenses 
and  that  the  section  of  the  Income  Tax  Act,  R.S.C. 
1952,  c.  148,  that  did  not  allow  her  to  deduct  the 
full  cost  of  these  expenses  discriminated  against 
her  on  the  basis  of  sex.  The  Court  rejected  this 
argument,  holding  that  the  distinction  created 
between  persons  who  incur  child  care  expenses 
and  those  who  do  not  is  not  related  to  sex,  despite 
the  fact  that  women  are  responsible  for  a  dispro- 
portionate share  of  the  social  costs  of  child  care. 
Writing  for  the  majority,  lacobucci  J.  held  that  the 
appellant  had  not  proven  that  the  actual  expenses 
of  child  care  were  borne  disproportionately  by 
women.  He  thus  concluded  that  the  appellant  had 
not  demonstrated  an  adverse  effect  that  was  cre- 
ated or  contributed  to  by  the  legislation.  He  stated 
the  following,  at  pp.  764-65: 

If  the  adverse  effects  analysis  is  to  be  coherent,  it 
must  not  assume  that  a  statutory  provision  has  an  effect 
which  is  not  proved.  We  must  take  care  to  distinguish 
between  effects  which  arc  wholly  caused,  or  are  contrib- 
uted to,  by  an  impugned  provision,  and  those  social  cir- 
cumstances which  exist  independently  of  such  a  provi- 
sion. 

While  this  statement  can  be  interpreted  as  sup- 
porting the  notion  that,  in  providing  a  benefit,  the 
state  is  not  required  to  eliminate  any  pre-existing 


regime  d'  assurance  contre  la  maladie  et  les  acci- 
dents d'un  employeur,  regime  qui  privait  les 
femmes  enceintes  de  prestations  d'invalidite  pour 
quelque  motif  que  ce  soit  pendant  une  certaine 
periode,  creait  une  discrimination  fondee  sur  la 
grossesse  et  done  sur  le  sexe.  Par  cette  conclusion, 
la  Cour  a  rejete  d'une  maniere  retentissante  le  rai- 
sonnement  formule  dans  Bliss  c.  Procureur  gene- 
ral du  Canada,  [1979]  1  R.C.S.  183,  a  la  p.  190,  ou 
il  avait  ete  juge  que  l'inegalite  resultant  d'un  pro- 
gramme de  prestations  analogue  n'etait  «pas  le  fait 
dc  la  legislation,  mais  bien  de  la  nature». 

Au  soutien  de  1' argument  que,  lorsqu'il  accorde 
des  avantages  a  la  population  en  general,  FEtat  n'a 
pas  I'obligation  de  remedier  a  un  desavantage 
precxistant,  1'intime  invoque  l'arret  de  notre  Cour 
Symes  c.  Canada,  [1993]  4  R.C.S.  695.  Dans  cette 
affaire,  l'appelante,  mere  et  travaillcuse  autonome, 
avait  soutenu  que  le  salahe  verse  a  une  gardienne 
d'enfants  etait  une  depense  d'entreprise  et  que  la 
disposition  de  la  Loi  de  Vimpot  sur  le  revenu, 
S.R.C.  1952,  ch.  148,  lui  interdisant  de  deduire  au 
complet  cette  depense  creait  a  son  endroit  une  dis- 
crimination fondee  sur  le  sexe.  La  Cour  a  rejete  cet 
argument,  statuant  que  la  distinction  entre  les  per- 
sonnes  qui  ont  des  frais  de  garde  d' enfant  et  celles 
qui  n'en  ont  pas  n'etait  pas  basee  sur  le  sexe,  mal- 
gre  le  fait  que  les  femmes  assument  une  part  dis- 
proportionnee  des  couts  sociaux  a  ce  chapitre. 
S'exprimant  pour  la  majorite,  le  juge  lacobucci  a 
statue  que  l'appelante  n'avait  pas  prouve  que  les 
femmes  paient  une  part  disproportionnee  des  frais 
reels  de  garde  d'enfants.  Par  consequent,  il  a  con- 
cha que  l'appelante  n'avait  pas  etabli  que  la  loi 
avait  cree  un  effet  prejudiciable  ou  y  avait  contri- 
bue,  II  a  affirme  ce  qui  suit,  aux  pp.  764  et  765: 

Pour  que  1' analyse  des  effets  prejudiciables  soit  cohe- 
rente,  il  ne  faut  pas  presumer  qu'une  disposition  legisla- 
tive possede  un  effet  qui  n'est  pas  prouve.  Nous  devons 
prendre  soin  d'etablir  une  distinction  entre  les  effets  qui 
sont  causes  en  totalite  ou  en  partie  par  une  disposition 
contestee  ei  les  circonstances  sociales  qui  existent  inde- 
pendamment  de  la  disposition  en  question. 

Quoique  cette  affirmation  puisse  etre  interpreted 
comme  appuyant  Tidee  que,  lorsqu'il  accorde  un 
avantage,  l'Etat  n'est  pas  tenu  d'eliminer  tout 
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"social"  disadvantage,  it  should  be  remembered 
that  it  was  made  in  the  context  of  determining 
whether  the  legislation  made  a  distinction  based  on 
an  enumerated  or  analogous  ground.  In  Symes,  the 
appellant  was  unable  to  show  that  the  allegedly 
adverse  effect  created  by  the  legislation  was  suf- 
fered by  members  of  such  a  group.  There  was  no 
relationship,  in  other  words,  between  the  benefit 
provided  by  the  government  and  the  social  disad- 
vantage suffered  by  women  in  child-rearing.  In  the 
present  case,  in  contrast,  the  alleged  adverse  effect 
is  suffered  by  an  enumerated  group.  The  social  dis- 
advantage borne  by  the  deaf  is  directly  related  to 
their  inability  to  benefit  equally  from  the  service 
provided  by  the  government.  As  a  result,  I  do  not 
believe  that  Symes  is  helpful  to  the  respondent. 


This  Court  has  consistently  held,  then,  that  dis- 
crimination can  arise  both  from  the  adverse  effects 
of  rules  of  general  application  as  well  as  from 
express  distinctions  flowing  from  the  distribution 
of  benefits.  Given  this  state  of  affairs,  I  can  think 
of  no  principled  reason  why  it  should  not  be  possi- 
ble to  establish  a  claim  of  discrimination  based  on 
the  adverse  effects  of  a  facially  neutral  benefit 
scheme.  Section  15(1)  expressly  states,  after  all, 
that  "[e]very  individual  is  equal  before  and  under 
the  law  and  has  the  right  to  the  equal  protection 
and  equal  benefit  of  the  law  without  discrimina- 
tion , . ,"  (emphasis  added).  The  provision  makes 
no  distinction  between  laws  that  impose  unequal 
burdens  and  those  that  deny  equal  benefits.  If  we 
accept  the  concept  of  adverse  effect  discrimina- 
tion, it  seems  inevitable,  at  least  at  the  s.  15(1) 
stage  of  analysis,  that  the  government  will  be 
required  to  take  special  measures  to  ensure  that 
disadvantaged  groups  are  able  to  benefit  equally 
from  government  services.  As  I  will  develop 
below,  if  there  are  policy  reasons  in  favour  of  lim- 
iting the  government's  responsibility  to  ameliorate 
disadvantage  in  the  provision  of  benefits  and  ser- 
vices, those  policies  are  more  appropriately  con- 


desavantagc  «social»  preexistant,  il  ne  fant  pas 
oublier  qu'ellc  a  cte  faite  dans  l'examen  de  la 
question  de  savoir  si  la  loi  faisait  une  distinction 
fondee  sur  un  motif  enumere  ou  sur  un  motif  ana- 
logue. Dans  Symes,  l'appelante  n'a  pas  ete  en 
mesure  de  demontrer  que  I'effet  prejudiciable  que, 
selon  elle,  produisait  la  loi  etait  subi  par  les 
mcmbrcs  du  groupe  invoque.  Autrement  dit,  il  n'y 
avait  pas  de  lien  entre  i'avantage  accorde  par  le 
gouvernement  et  le  desavantage  social  subi  par  les 
femmes  elevant  des  enfants.  Dans  le  present  pour- 
voi,  par  contraste,  I'effet  prejudiciable  alleguc  est 
subi  par  un  groupe  enumere,  Le  desavantage  social 
supports  par  les  personnes  atteintes  de  surdite  a  un 
rapport  direct  avec  leur  incapacity  de  beneficier 
d'une  manicre  egale  des  services  fournis  par  lc 
gouvernement.  En  consequence,  je  ne  crois  pas 
que  1' arret  Symes  soit  utile  a  l'intime. 

Notre  Cour  a  done  statue  de  facon  constantc  que 
la  discrimination  peut  etre  creee  autant  par  les 
effets  prejudiciables  de  regies  d'application  gene- 
rale  que  par  les  distinctions  expresses  decoulant  de 
la  distribution  des  avantages.  Compte  tenu  de  cet 
etat  de  choses,  je  ne  peux  voir  aucun  principe.qui 
empecherait  de  prouver  1' existence  de  discrimina- 
tion fondee  sur  les  effets  prejudiciables  d'un 
regime  de  prestations  apparemment  neutre.  Apres 
tout,  le  par.  15(1)  dit  textuellement  que  «[l]a  loi  ne 
fait  acception  dc  personne  et  s'  applique  egalement 
a  tous,  et  tous  ont  droit  a  la  meme  protection  et  au 
meme  benefice  de  la  loi,  independamment  de  toute 
discrimination .  .  .»  (je  soulignc).  II  ne  fait  pas  dis- 
tinction entre  les  lois  qui  imposent  des  fardeaux 
inegaux  et  celles  qui  n'accordent  pas  des  avantages 
egaux.  Si  nous  acceptons  le  concept  de  discrimina- 
tion decoulant  d'effets  prejudiciables,  il  semble 
inevitable,  du  moins  a  1'etape  de  l'analyse  fondee 
sur  le  par.  15(1),  que  le  gouvernement  sera  tenu  de 
prendre  des  mesures  particulieres  pour  faire  en 
sorte  que  les  groupes  defavorises  soient  capables 
de  beneficier  d'une  maniere  egale  des  services 
gouvernementaux.  Comme  je  vais  l'exposer  plus 
loin,  s'il  existe  des  raisons  de  principes  en  favcur 
de  la  limitation  de  l'obligation  du  gouvernement 
de  remedier  au  desavantage  decoulant  de  la  fourni- 
twe  d'avantages  et  de  services,  il  convient  davan- 
tage  d'etudier  ces  principes  au  moment  de  trancher 
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sidered  in  determining  whether  any  violation  of 
s.  15(1)  is  saved  by  s.  1  of  the  Charter. 


The  principle  that  discrimination  can  accrue 
from  a  failure  to  take  positive  steps  to  ensure  that 
disadvantaged  groups  benefit  equally  from  ser- 
vices offered  to  the  general  public  is  widely 
accepted  in  the  human  rights  field.  In  Re  Saskatch- 
ewan Human  Rights  Commission  and  Canadian 
Odeon  Theatres  htd.  (1985),  18  D.L.R.  (4th)  93 
(Sask.  C.A.),  leave  to  appeal  refused,  [1985]  1 
S.C.R.  vi,  the  court  found  that  the  failure  of  a  thea- 
tre to  provide  a  disabled  person  a  choice  of  place 
from  which  to  view  a  film  comparable  to  that 
offered  to  the  general  public  was  discriminatory. 
Similarly,  in  Howard  v.  University  of  British 
Columbia  (1993),  18  C.H.R.R.  D/353,  it  was  held 
that  the  university  was  obligated  to  provide  a  deaf 
student  with  a  sign  language  interpreter  for  his 
classes.  "[W]ithout  interpreters",  the  Human 
Rights  Council  held,  at  p.  D/358,  "the  complainant 
did  not  have  meaningful  access  to  the  service". 
And  in  Centre  de  la  communaute  sourde  du 
Montreal  metropolitain  inc.  v.  Regie  du  logement, 
[1996]  R.J.Q.  1776,  the  Quebec  Tribunal  des  droits 
de  la  personne  determined  that  a  rent  review  tribu- 
nal must  accommodate  a  deaf  litigant  by  providing 
sign  language  interpretation.  Moreover,  the  princi- 
ple underlying  all  of  these  cases  was  affirmed  in 
Haig,  supra,  where  a  majority  of  this  Court  wrote, 
at  p.  1041,  that  "a  government  may  be  required  to 
take  positive  steps  to  ensure  the  equality  of  people 
or  groups  who  come  within  the  scope  of  s.  15". 


It  is  also  a  cornerstone  of  human  rights  jurispru- 
dence, of  course,  that  the  duty  to  take  positive 
action  to  ensure  that  members  of  disadvantaged 
groups  benefit  equally  from  services  offered  to  the 
general  public  is  subject  to  the  principle  of  reason- 
able accommodation.  The  obligation  to  make  rea- 
sonable accommodation  for  those  adversely 
affected  by  a  facially  neutral  policy  or  rule  extends 
only  to  the  point  of  "undue  hardship";  see  Simp- 
sons-Sears, supra,  and  Central  Alberta  Dairy 


la  question  de  savoir  si  la  violation  du  par.  15(1) 
est  justifiee  conformement  a  l'article  premier  de  la 

Charte. 

Le  principe  selon  lequel  la  discrimination  pent 
decoder  du  fait  de  ne  pas  prendre  de  mesures  con- 
cretes pour  fairc  en  sortc  que  les  groupes  defavori- 
ses  beneficient  d'une  maniere  egale  des  services 
offerts  a  la  population  en  general  est  largement 
accepte  dans  le  domaine  des  droits  de  la  personne. 
Dans  Re  Saskatchewan  Human  Rights  Commission 
and  Canadian  Odeon  Theatres  htd.  (1985),  18 
D.L.R.  (4th)  93  (C. A.  Sask.),  autorisation  de  pour- 
voi  refusee,  [1985]  1  R.C.S.  vi,  la  cour  a  decide 
que  le  fait,  dans  une  salle  de  cinema,  de  ne  pas 
offrir  a  une  personne  handicapee  le  choix  d'une 
place  mi  permettant  de  voir  aussi  bien  que  le  reste 
de  l'auditoire  etait  discriminatoire.  De  meme,  dans 
Howard  c.  University  of  British  Columbia  (1993), 
18  C.H.R.R.  D/353,  il  a  ete  juge  que  l'univcrsitc 
etait  obligee  de  foumir  a  un  etudiant  attcint  de  sur- 
dite  les  services  d'un  interprete  gestuel  pour  ses 
cours.  [TRADUCTION]  «[S]ans  interpreter  a  statue 
le  Human  Rights  Council,  a  la  p.  D/358,  «le  plai- 
gnant  n'avait  pas  un  acces  utile  au  service».  Et, 
dans  Centre  de  la  communaute  sourde  du  Montreal 
metropolitain  inc.  c.  Regie  du  logement,  [1996] 
R.J.Q.  1776,  le  Tribunal  des  droits  de  la  personne 
du  Quebec  a  decide  qu'un  tribunal  de  revision  des 
loyers  devait  fournir  a  un  plaideur  atteint  de  sur- 
dite  des  services  d' interpretation  gestuellc.  Qui 
plus  est,  le  principe  sous-jacent  de  toutes  ces 
affaires  a  ete  confirme  dans  1' arret  Haig,  precite, 
ou  notre  Cour  a  la  majorite  a  ecrit,  a  la  p.  1041, 
qu'«un  gouvernement  peut  se  voir  oblige  de  pren- 
dre des  mesures  positives  afin  d'  assurer  l'egalite 
de  personnes  ou  groupes  vises  a  l'art.  15». 

II  va  de  soi  qu'une  autre  pierre  angulaire  de  la 
jurisprudence  en  matiere  de  droits  de  la  personne 
est  que  l'obligation  de  prendre  des  mesures  con- 
cretes pour  faire  en  sorte  que  les  membres  d'un 
groupe  defavorise  beneficient  d'une  maniere  egale 
des  services  offerts  a  la  population  en  general  est 
subordonnee  au  principe  des  accommodements  rai- 
sonnables.  L'obligation  de  prendre  des  mesures 
d'accommodement  raisonnables  en  faveur  des  per- 
sonnes subissant  les  effets  prejudiciables  d'une 
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Pool,  supra.  In  my  view,  in  s.  15(1)  cases  this 
principle  is  best  addressed  as  a  component  of  the 
s.  1  analysis.  Reasonable  accommodation,  in  this 
context,  is  generally  equivalent  to  the  concept  of 
"reasonable  limits".  It  should  not  be  employed  to 
restrict  the  ambit  of  s.  15(1). 


politique  ou  d'une  regie  apparemnient  neutre  cesse 
lorsqu'elle  va  entrainer  des  «contraintes  exces- 
sives»;  voir  les  arrets  Simpsons-Sears,  et  Central 
Alberta  Dairy  Pool,  precites.  A  mon  avis,  dans  les 
affaires  concernant  le  par.  15(1),  il  est  preferable 
d'appliquer  ce  principe  dans  le  cadre  de  l'analyse 
fondee  sur  Particle  premier.  Dans  ce  contexte,  le 
principe  des  accommodements  raisonnables  equi- 
vaut  generalement  au  concept  des  (dimites  raison- 
nables».  II  ne  devrait  pas  etre  utilise  pour  restrcin- 
dre  la  portee  du  par.  15(1). 


In  my  view,  therefore,  the  failure  of  the  Medical 
Services  Commission  and  hospitals  to  provide  sign 
language  interpretation  where  it  is  necessary  for 
effective  communication  constitutes  a  prima  facie 
violation  of  the  s.  15(1)  rights  of  deaf  persons. 
This  failure  denies  them  the  equal  benefit  of  the 
law  and  discriminates  against  them  in  comparison 
with  healing  persons. 


Je  suis  done  d'avis  que  le  fait  pour  la  commis- 
sion des  services  medicaux  et  les  hopitaux  de  ne 
pas  fournir  de  services  d'interpretation  gestuelle 
lorsque  ces  services  sont  necessaires  pour  permet- 
tre  des  communications  efficaces  constitue  une 
violation  a  premiere  vue  des  droits  garantis  aux 
personnes  atteintes  de  surdite  par  le  par.  15(1). 
Cette  omission  prive  ces  personnes  de  l'egalite  de 
benefice  dc  la  loi  et  cree  de  la  discrimination  a  leur 
endroit  par  comparaison  avec  les  entendants. 


I  acknowledge  that  the  standard  I  have  set  is  a 
broad  one.  Given  the  nature  of  the  evidentiary 
record  before  this  Court,  however,  it  would  not  be 
appropriate  to  elaborate  it  in  any  detail.  Some  gui- 
dance can  be  provided,  however  (and  I  stress  that  it 
is  guidance  —  not  authoritative  pronouncement), 
by  the  experience  in  the  United  States  under  the 
Rehabilitation  Act,  29  U.S.C.  §  794  (1997),  and 
the  Americans  with  Disabilities  Act,  42  U.S.C.  §§ 
12182-12189  (1997).  Regulations  enacted  pursuant 
to  those  statutes  require  health  care  providers  to 
supply  appropriate  auxiliary  aids  and  services, 
including  qualified  sign  language  interpreters,  to 
ensure  "effective  communication"  with  deaf  per- 
sons; Code  of  Federal  Regulations,  45  C.F.R.  § 
84.52(c)  (1997);  28  C.F.R  §  36.303(b)  and  (c) 
(1997).  While  the  term  "effective  communication" 
is  not  defined  in  the  legislation,  it  has  been  held  to 
mean  that  a  deaf  individual  "actually  understood" 
the  content  of  the  communication;  see  Bonner  v. 
Lewis,  857  F.2d  559  (9th  Cir.  1988),  at  pp.  563-64. 
One  would  suppose  that  it  would  also  entail  that 
deaf  persons  be  able  to  inform  medical  staff  of  the 
basic  circumstances  surrounding  their  illness  or 
injury;  see  Elizabeth  E.  Chilton,  "Ensuring  Effec- 


Je  reconnais  que  la  norme  que  j'ai  enoncee  a 
une  large  portee.  Toutefois,  etant  donne  la  nature 
de  la  preuve  presentee  a  la  Cour,  il  ne  conviendrait 
pas  de  1'expliciter.  II  est  cependant  possible  de 
degager  certaines  indications  generates  (et  je  sou- 
ligne  qu'il  s'agit  d'indications  —  et  non  de  decla- 
rations faisant  autorite)  de  l'application,  aux  Etats- 
Unis,  de  la  Rehabilitation  Act,  29  U.S.C.  §  794 
(1997)  et  dc  la  Americans  with  Disabilities  Act,  42 
U.S.C.  §§  12182  a  12189  (1997).  Confonnement 
aux  reglements  d'application  de  ces  lois,  les  pro- 
fessionnels  de  la  sante  doivent  fournir  les  moyens 
et  services  connexes  appropries,  notamment  les 
services  d'interpretes  gestuels  competents,  afin 
d5  assurer  des  [traduction]  «communications  effi- 
caces»  avec  les  personnes  atteintes  de  surdite; 
Code  of  Federal  Regulations,  45  C.F.R.  §  84.52(c) 
(1997);  28  C.F.R.  §  36.303(b)  et  (c)  (1997).  Meme 
si  l'expression  «communi cations  efficaces»  n'a 
pas  ete  definie  dans  la  legislation,  il  a  ete  juge 
qu'elle  s'entendait  du  fait  que  la  personne  atteinte 
de  surdite  [traduction]  «ait  effectivement  com- 
pris»  la  teneur  de  ce  qu'on  lui  communique;  voir 
Bonner  c.  Lewis,  857  F.2d  559  (9th  Cir.  1988),  aux 
pp.  563  et  564.  On  suppose  qu'elle  emporte  aussi 
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tivc  Communication:  The  Duty  of  Health  Care 
Providers  to  Supply  Sign  Language  Interpreters  for 
Deaf  Patients"  (1996),  47  Hastings  LJ.  871,  at 
p.  883. 


This  is  not  to  say  that  sign  language  interpreta- 
tion will  have  to  be  provided  in  every  medical  situ- 
ation. The  "effective  communication"  standard  is  a 
flexible  one,  and  will  take  into  consideration  such 
factors  as  the  complexity  and  importance  of  the 
information  to  be  communicated,  the  context  in 
which  the  communications  will  take  place  and  the 
number  of  people  involved;  see  28  C.F.R,  §  35.160 
(1997).  For  deaf  persons  with  limited  literacy 
skills,  however,  it  is  probably  fair  to  surmise  that 
sign  language  interpretation  will  be  required  in 
most  cases;  see  Chilton,  at  p.  886,  and  the  many 
studies  there  cited. 


Finally,  I  note  that  it  is  not  in  strictness  neces- 
sary to  decide  whether,  according  to  this  standard, 
the  appellants'  s.  15(1)  rights  were  breached.  This 
Court  has  held  that  if  claimants  prove  that  the 
equality  rights  of  members  of  the  group  to  which 
they  belong  have  been  infringed,  they  need  not 
establish  a  violation  of  their  own  particular  rights. 
In  Egan,  supra,  the  government  contended  that, 
given  the  net  benefit  available  to  them  pursuant  to 
other  legislation,  a  homosexual  couple  was  not 
negatively  affected  by  the  denial  of  a  spousal 
allowance  under  the  Old  Age  Security  Act,  R.S.C., 
1985,  c.  0-9.  In  rejecting  this  submission,  I  com- 
mented as  follows,  at  para.  12: 


...  the  respondent  contends  that  the  appellants  have  suf- 
fered no  prejudice. ...  I  would  simply  dispose  of  this 
argument  on  the  ground  that,  while  this  may  be  true  in 
this  specific  instance,  there  is  nothing  to  show  that  this 
is  generally  the  case  with  homosexual  couples,  which  is 
the  point  the  respondent  must  establish. 

Similarly,  Cory  J.  stated  in  Egan,  at  para.  153,  that 
the  "appellants  must  demonstrate  that  homosexual 


que  ces  personnes  sont  en  mesure  d'informer  le 
personnel  medical  des  circonstances  essentielles  de 
leur  maladie  ou  blessure;  voir  Elizabeth  E.  Chilton, 
«Ensuring  Effective  Communication:  The  Duty  of 
Health  Care  Providers  to  Supply  Sign  Language 
Interpreters  for  Deaf  Patients»  (1996),  47  Hastings 
LJ.  871,  a  la  p.  883. 

Cela  ne  veut  pas  dire  que  1' interpretation  ges- 
tuelle  doit  etre  fournie  dans  tous  les  cas  ou  un 
patient  recoit  des  soins  de  sante.  La  norme  des 
((communications  cfficaces»  est  une  norme  souple, 
qui  tient  compte  de  facteurs  tels  que  la  complexity 
et  1' importance  de  rinformation  a  communiquer, 
le  contexte  dans  lequel  les  communications  auront 
lieu  et  le  nombre  de  participants;  voir  28  C.F.R, 
§  35.160  (1997).  Toutcfois,  dans  le  cas  des  per- 
sonnes atteintes  de  surdite  dont  la  capacite  de  lire 
et  d'ecrire  est  limitee,  il  est  probablement  juste  de 
supposer  que  V  interpretation  gestuelle  sera  requise 
dans  la  plupart  des  cas;  voir  Chilton,  a  la  p.  886, 
ainsi  que  les  nombreuses  etudes  mentionnees  par 
1'auteur. 

En  dernier  lieu,  je  souligne  qu'il  n'est  pas  stric- 
tement  necessaire  de  decider  si,  selon  cette  norme, 
il  y  a  eu  atteinte  aux  droits  garantis  aux  appelants 
par  le  par.  15(1),  Notre  Cour  a  statue  que,  si  les 
demandeurs  etablissent  une  atteinte  aux  droits  a 
I'egalite  des  membres  du  groupe  auquel  ils  appar- 
tiennent,  ils  n'ont  pas  a  prouver  l'atteinte  a  leurs 
droits  individuels.  Dans  Egan,  precite,  le  gouver- 
nement  a  pretendu  que,  en  raison  de  l'avantage  net 
accorde  aux  couples  homosexuels  par  d'autres  lois, 
ces  couples  ne  subissaient  aucun  effet  prejudicia- 
ble  du  fait  qu'on  leur  refusait  l'allocation  au  con- 
joint prevue  par  la  Loi  sur  la  securite  de  la  vieil- 
lesse  L.R.C,  (1985),  ch.  0-9.  Rejetant  cet 
argument,  j'ai  fait  le  commentaire  suivant,  au 
par.  12: 

. . .  rintimee  soutient  que  les  appelants  n'ont  ete  vic- 
times  d'aucun  prejudice  [.  . .]  Pour  repondre  eS  cet  argu- 
ment, je  dirai  simplement  que,  si  e'est  le  cas  dans  la  pre- 
sente  affaire,  rien  ne  prouve  que  ce  soit  gencralement  le 
cas  pour  les  couples  homosexuels,  ce  dont  1'intimee  doit 
faire  la  preuve. 

De  meme,  dans  Egan,  au  par.  153,  le  juge  Cory  a 
dit  qu'il  incombe  aux  «appelants  de  demontrer  que 
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couples  in  general  arc  denied  equal  benefit  of  the 
law,  not  that  they  themselves  are  suffering  a  partic- 
ular or  unique  denial  of  a  benefit"  (emphasis  in 
original).  That  being  said,  it  is  fair  to  say  that  the 
absence  of  a  publicly  funded  sign  language  inter- 
pretation service  discriminated  against  the  appel- 
lants by  denying  them  the  equal  benefit  of  the  Brit- 
ish Columbia  health  care  system.  The  evidence  at 
trial  established  that,  generally  speaking,  the  qual- 
ity of  care  received  by  the  appellants  was  inferior 
to  that  available  to  hearing  persons. 

Section  1  of  the  Charter 

I  come  now  to  possible  justification  under  s.  1  of 
the  Charter,  which  reads: 

1.  The  Canadian  Charter  of  Rights  and  Freedoms 
guarantees  the  rights  and  freedoms  set  out  in  it  subject 
only  to  such  reasonable  limits  prescribed  by  law  as  can 
be  demonstrably  justified  in  a  free  and  democratic  soci- 
ety. 

In  order  to  justify  a  limitation  of  a  Charter  right, 
the  government  must  establish  that  the  limit  is 
"prescribed  by  law"  and  is  "reasonable"  in  a  "free 
and  democratic  society".  In  R.  v.  Oalces,  [1986]  1 
S.C.R.  103,  this  Court  set  out  the  analytical  frame- 
work for  determining  whether  a  law  constitutes  a 
reasonable  limit  on  a  Charter  right.  A  succinct 
restatement  of  that  framework  can  be  found  in  the 
reasons  of  Iacobucci  J.  in  Egan,  at  para.  182: 


First,  the  objective  of  the  legislation  must  be  pressing 
and  substantial.  Second,  the  means  chosen  to  attain  this 
legislative  end  must  be  reasonable  and  demonstrably 
justifiable  in  a  free  and  democratic  society.  In  order  to 
satisfy  the  second  requirement,  three  criteria  must  be 
satisfied:  (1)  the  rights  violation  must  be  rationally  con- 
nected to  the  aim  of  the  legislation;  (2)  the  impugned 
provision  must  minimally  impair  the  Charter  guarantee; 
and  (3)  there  must  be  a  proportionality  between  the 
effect  of  the  measure  and  its  objective  so  that  the  attain- 
ment of  the  legislative  goal  is  not  outweighed  by  the 
abridgement  of  the  right,  hi  all  s.  1  cases  the  burden  of 


les  couples  homosexueis,  cn  general,  sont  prives 
du  memc  benefice  de  la  loi,  et  non  qu'ils  sont  eux- 
memes  prives  d'un  benefice  a  titre  particulier» 
(souligne  dans  l'original).  Cela  dit,  il  est  juste  d'af- 
firmer  que  Fabsence  de  services  d'interpretation 
gestuelle  finances  sur  les  deniers  publics  a  cree  de 
la  discrimination  a  Fendroit  des  appelants  en  les 
privant  de  l'egalite  de  benefice  du  regime  de  soins 
de  sante  de  la  Colombie-Britannique.  La  prcuve 
presentee  au  proces  a  etabli  que,  de  facon  generale, 
la  qualite  des  soins  rccus  par  les  appelants  etait 
inferieure  a  cellc  des  soins  offerts  aux  cntendants. 

L' article  premier  de  la  Charte 

I 'arrive  maintcnant  a  la  possibiiite  de  justifica- 
tion prevue  par  1' article  premier  de  la  Charte,  qui 
est  redige  ainsi: 

1.  La  Charte  canadienne  des  droits  et  liberies  garantit 
les  droits  et  liberies  qui  y  sont  enonces.  lis  ne  peuvent 
etre  restraints  que  par  une  regie  de  droit,  dans  des 
iimites  qui  soient  raisonnables  et  dont  la  justification 
puisse  se  demontrer  dans  le  cadre  d'une  societe  libre  et 
democratique. 

Afin  de  justificr  la  limitation  d'un  droit  garanti  par 
la  Charte,  le  gouvernement  doit  etablir  que  les 
Iimites  sont  prescrites  par  une  «regle  de  droit»  et 
qu'elles  sont  «raisonnables»  dans  le  cadre  d'une 
«societe  libre  et  democratique».  Dans  R.  c.  Oakes, 
[1986]  1  R.C.S.  103,  notre  Cour  a  expose  le  cadre 
analytique  applicable  pour  decider  si  une  loi  cons- 
titue  une  limite  raisonnable  d'un  droit  garanti  par 
la  Charte.  Ce  cadre  a  ete  reformule  succinctement 
par  le  juge  Iacobucci  dans  farret  Egan,  au 
par.  182: 

Dans  un  premier  temps,  1'objectif  de  la  loi  doit  se  rap- 
porter  a.  des  preoccupations  urgentes  et  reelles.  Dans  un 
deuxieme  temps,  le  moyen  utilise  pour  atteindre  Fobjec- 
tif  Iegistatif  doit  etre  raisonnable  et  doit  pouvoir  se  justi- 
fter  dans  une  society  libre  et  democratique.  Cette 
seconde  condition  appelle  trois  criteres:  (1)  la  violation 
des  droits  doit  avoir  un  lien  rationnel  avec  1'objectif 
legislatif;  (2)  la  disposition  contestee  doit  porter  le 
moiiis  possible  atteinte  au  droit  garanti  par  la  Charte,  et 
(3)  il  doit  y  avoir  proportionnalite  entre  l'effet  de  la 
mesure  et  son  objectif  de  sorte  que  Fatteinte  au  droit 
garanti  ne  1'emporte  pas  sur  la  realisation  de  l'objcctif 
legislatif,  Dans  le  contexte  de  Farticle  premier,  il 
incombe  toujours  au  gouvernement  de  prouver  selon  la 
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proof  is  with  the  government  to  show  on  a  balance  of 
probabilities  that  the  violation  is  justifiable. 

It  is  not  necessary  to  consider  each  of  these  ele- 
ments in  this  case.  Assuming  without  deciding  that 
the  decision  not  to  fund  medical  interpretation  ser- 
vices for  the  deaf  constitutes  a  limit  "prescribed  by 
law",  that  the  objective  of  this  decision  —  control- 
ling health  care  expenditures  —  is  "pressing  and 
substantial",  and  that  the  decision  is  rationally  con- 
nected to  the  objective,  I  find  that  it  docs  not  con- 
stitute a  minimum  impairment  of  s.  15(1). 


This  Court  has  recently  confirmed  that  the  appli- 
cation of  the  Oakes  test  requires  close  attention  to 
the  context  in  which  the  impugned  legislation 
operates;  see  Ross  v.  New  Brunswick  School  Dis- 
trict No.  15,  [1996]  1  S.C.R.  825,  at  para.  78.  The 
Court  has  also  held  that  where  the  legislation  under 
consideration  involves  the  balancing  of  competing 
interests  and  matters  of  social  policy,  the  Oakes 
test  should  be  applied  flexibly,  and  not  formally  or 
mechanistically;  see  R.  v.  Keegstra,  [1990]  3 
S.C.R.  697,  at  p.  737,  McKinney,  supra,  Irwin  Toy 
Ltd.  v.  Quebec  (Attorney  General),  [1989]  1  S.C.R. 
927,  at  pp.  999-1000,  Cotroni,  supra,  at  p.  1489, 
Committee  for  the  Commonwealth  of  Canada  v. 
Canada,  [1991]  1  S.C.R.  139,  at  p.  222  (per 
L'Heureux-Dube  J.),  Egan,  supra,  at  para.  29  (per 
La  Forest  J.)  and  at  paras.  105-106  (per  Sopinka 
J.),  and  RJR-MacDonald  Inc.  v.  Canada  (Attorney 
General),  [1995]  3  S.C.R.  199,  at  para.  63  (per 
La  Forest  J.)  and  at  paras.  127-138  (per  McLachlin 
J.).  It  is  also  clear  that  while  financial  considera- 
tions alone  may  not  justify  Charter  infringements 
(Schachter,  supra,  at  p.  709),  governments  must  be 
afforded  wide  latitude  to  determine  the  proper  dis- 
tribution of  resources  in  society;  see  McKinney,  at 
p.  288,  and  Egan,  at  para.  104  (per  Sopinka  J.). 
This  is  especially  true  where  Parliament,  in  provid- 
ing specific  social  benefits,  has  to  choose  between 
disadvantaged  groups;  sscEgan,  at  paras.  105-110 
(per  Sopinka  J.).  On  the  other  hand,  members  of 
this  Court  have  suggested  that  deference  should 
not  be  accorded  to  the  legislature  merely  because 
an  issue  is  a  "social"  one  or  because  a  need  for 
governmental  "incrementalism"  is  shown;  see 


preponderance  des  probabilites  que  la  violation  peut  se 
justifier. 

II  n'est  pas  necessaire  d'  examiner  chacun  de  ccs 
elements  dans  le  present  pourvoi.  A  supposer,  sans 
trancher  la  question,  que  la  decision  dc  nc  pas 
fmancer  des  services  d'interpretes  medicaux  a  P in- 
tention des  personnes  atteintes  de  surdite  constitue 
une  limite  prescrite  par  une  «regle  de  droit»,  que 
l'objectif  dc  cette  decision  —  limiter  les  depenses 
au  titrc  des  soins  de  sante  —  est  «urgent  et  recl»  ct 
que  la  decision  a  un  lien  rationnel  avec  l'objectif, 
je  conclus  qn'elle  n'est  pas  une  atteinte  minitnale 
au  par.  15(1), 

Notre  Cour  a  confirme  rccemmcnt  que  Implica- 
tion du  critcrc  de  ParreT  Oakes  commande  un  exa- 
men  attentif  du  contexte  dans  lequel  s'inscrit  le 
texte  de  loi  attaque;  voir  Ross  c.  Conseil  scolaire 
du  district  N°  15  du  Nonveau-Brunswick,  [1996]  1 
R.C.S.  825,  au  par.  78.  La  Cour  a  egalement  statue 
que,  dans  les  cas  oil  l'examen  du  texte  en  cause 
exige  que  soient  soupeses  des  intercts  opposes  et 
des  questions  de  politique  sociale,  le  critere  dc 
P  arret  Oakes  doit  etre  applique  avec  souplesse,  et 
non  de  maniere  formaliste  ou  mecanique;  voir  R. 
c.  Keegstra,  [1990]  3  R.C.S.  697,  a  la  p.  737, 
McKinney,  precite,  Irwin  Toy  Ltd.  c.  Quebec  (Pro- 
cureur  general),  [1989]  1  R.C.S,  927,  aux  pp.  999 
et  1000,  Cotroni,  precite,  a  la  p.  1489,  Comite  pour 
la  Republique  du  Canada  c.  Canada,  [1991]  1 
R.C.S.  139,  a  la  p.  222  (le  juge  L'Heureux-Dube), 
Egan,  precite,  aupar.  29  (le  juge  La  Forest)  et  aux 
par.  105-106  (lejuge  Sopinka),  et  RJR-MacDonald 
Inc.  c.  Canada  (Procureur  general),  [1995]  3 
R.C.S.  199,  au  par.  63  (le  juge  La  Forest)  et  aux 
par.  127  a  138  (lejuge  McLachlin).  En  outre,  il  est 
evident  que,  meme  si  des  considerations  finan- 
cieres  seules  nc  peuvent  justifier  une  atteinte  a  la 
Charte  (Schachter,  precite,  a  la  p.  709),  les  gouver- 
nemcnts  doivent  disposer  d'une  grande  latitude 
pour  decider  de  la  distribution  approprice  des  res- 
sources  dans  la  societe;  voir  les  arrets  McKinney,  a 
la  p.  288,  et  Egan,  au  par.  104  (le  juge  Sopinka). 
Cela  est  particulierement  vrai  dans  les  cas  ou  le 
Parlement,  lorsqu'il  accorde  des  avantages  sociaux 
determines,  doit  privilegier  certains  groupes  defa- 
vorises;  voir  Egan,  aux  par.  105  a  110  (le  juge 
Sopinka).  En  revanche,  des  membres  de  notre 
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Egan,  at  para.  97  {per  L'Heureux-Dube  J.)  and  at 
paras.  215-16  (per  Iacobucci  J.).  In  the  present 
case,  the  failure  to  provide  sign  language  interpret- 
ers would  fail  the  minimal  impairment  branch  of 
the  Oakes  test  under  a  deferential  approach.  It  is, 
therefore,  unnecessary  to  decide  whether  in  this 
"social  benefits"  context,  where  the  choice  is 
between  the  needs  of  the  general  population  and 
those  of  a  disadvantaged  group,  a  deferential 
approach  should  be  adopted. 


At  the  same  time,  the  leeway  to  be  granted  to 
the  state  is  not  infinite.  Governments  must  demon- 
strate that  their  actions  infringe  the  rights  in  ques- 
tion no  more  than  is  reasonably  necessary  to 
achieve  their  goals.  Thus,  I  stated  the  following  for 
the  Court  in  Tetreault-Gadoury,  supra,  at  p.  44: 


It  should  go  without  saying,  however,  that  the  defer- 
ence that  will  be  accorded  to  the  government  when  leg- 
islating in  these  matters  does  not  give  them  an 
unrestricted  licence  to  disregard  an  individual's  Charter 
rights.  Where  the  government  cannot  show  that  it  had  a 
reasonable  basis  for  concluding  that  it  has  complied 
with  the  requirement  of  minimal  impairment  in  seeking 
to  attain  its  objectives,  the  legislation  will  be  struck 
down. 

In  the  present  case,  the  government  has  mani- 
festly failed  to  demonstrate  that  it  had  a  reasonable 
basis  for  concluding  that  a  total  denial  of  medical 
interpretation  services  for  the  deaf  constituted  a 
minimum  impairment  of  their  rights.  As  previ- 
ously noted,  the  estimated  cost  of  providing  sign 
language  interpretation  for  the  whole  of  British 
Columbia  was  only  $150,000,  or  approximately 
0.0025  percent  of  the  provincial  health  care  budget 
at  the  time.  This  figure  was  based  on  an  extrapola- 
tion from  the  services  then  being  provided  by  the 
Western  Institute  for  the  Deaf  and  Hard  of  Hearing 
in  the  Lower  Mainland  area.  Although  there  was 
little  evidence  presented  of  the  precise  content  of 


Cour  ont  avance  qu'il  n'y  a  pas  lieu  de  faire  mon- 
tre  de  retenue  a  l'egard  de  la  decision  du  legisla- 
teur  du  seul  fait  qu'une  question  releve  du  domaine 
«social»,  ou  parce  que  la  necessite  pour  le  gouver- 
nement  d'agir  «progressivement»  a  ete  etablie; 
voir  Egan,  au  par.  97  (le  juge  L'Heureux-Dube)  et 
aux  par,  215  et  216  (le  juge  Iacobucci).  Dans  le 
present  pourvoi,  le  fait  de  ne  pas  fournir  des  ser- 
vices d'interpretes  gestuels  ne  satis  fcrait  pas  au 
volet  de  1'atteinte  minimale  du  critere  de  F  arret 
Oakes,  si  on  faisait  montrc  dc  retenue.  Par  conse- 
quent, il  n'est  pas  necessaire,  dans  le  present  con- 
texts ou  des  «avantages  sociaux»  sont  en  cause  et 
ou  il  faut  choisir  entre  les  besoins  de  la  population 
cn  general  et  ceux  d'un  groupe  defavorise,  de  deci- 
der s'il  convient  de  faire  montre  de  retenue. 

Cependant,  la  liberte  d'action  qui  doit  etre 
accordee  a  l'Etat  n'est  pas  infinie.  Les  gouverne- 
ments  doivent  demontrer  que  leurs  actions  ne  por- 
tent pas  atteinte  aux  droits  en  question  plus  qu'il 
n'est  raisonnablement  necessaire  pour  realiser 
leurs  objectifs.  Ainsi,  j'ai  affirme  ce  qui  suit  au 
nom  de  la  Cour,  dans  Tetreault-Gadoury,  precite,  a 
la  p.  44: 

II  va  sans  dire,  cependant,  que  la  retenue  dont  il  sera 
fait  preuve  a  l'egard  du  gouvernement  qui  legifere  en 
ces  matieres  ne  lui  permet  pas  d'enfreindre  en  toute 
impunite  les  droits  dont  beneficie  un  individu  en  vertu 
de  la  Charte.  Si  le  gouvernement  ne  peut  demontrer 
qu'il  etait  raisonnablement  fonde  a  conclure  qu'il  s'etait 
conforme  a  l'exigence  de  1'atteinte  minimale  en  tcntant 
d'atteindre  scs  objectifs,  la  loi  sera  invalidee. 

Dans  la  presente  espece,  le  gouvernement  n'a 
manifestement  pas  demontre  qu'il  etait  raisonna- 
blement fonde  a  conclure  que  le  refus  complet  dc 
fournir  des  services  d'interpretes  mcdicaux  aux 
personnes  atteintes  de  surdite  constituait  unc 
atteinte  minimale  aux  droits  de  celles-ci,  Comme  il 
a  ete  souligne  plus  tot,  1c  cout  estimatif  de  la  four- 
niture  de  services  d' interpretation  gestuelle  dans 
1'cnsemble  de  la  Colombie-Britannique  s'elevait 
seulement  a  150  000  $,  soit  environ  0,0025  pour 
100  du  budget  des  soins  de  sante  de  la  province  a 
l'epoque.  Ce  chiffre  decoule  d'une  extrapolation 
faite  a  partir  des  services  qui  etaient  alors  fournis 
par  le  Western  Institute  for  the  Deaf  and  Hard  of 
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this  service,  it  was  not  suggested  that  its  extension 
throughout  the  province  would  not  have  fulfilled 
the  requirements  of  s.  15(1).  In  these  circum- 
stances, the  refusal  to  expend  such  a-  relatively 
insignificant  sum  to  continue  and  extend  the  ser- 
vice cannot  possibly  constitute  a  minimum  impair- 
ment of  the  appellants'  constitutional  rights. 


Hearing  dans  le  Lower  Mainland.  Meme  si  peu 
d'elements  de  preuve  ont  etc  prescntes  quant  au 
contenu  precis  de  ces  services,  personne  n'a  pre- 
tendu  que  l'elargissement  de  leur  prestation  a  1' en- 
semble de  la  province  n'aurait  pas  satisfait  aux  exi- 
gences du  par.  15(1).  Vu  ces  circonstances,  le  refus 
de  depenser  cette  somme  relativement  peu  impor- 
tante  pour  maintenir  ces  services  et  en  elargir  la 
prestation  ne  saurait  constiruer  une  atteinte  mini- 
male  aux  droits  garantis  aux  appelants  par  la  Cons- 
titution. 


The  respondents  argue,  however,  that  the  situa- 
tion of  deaf  persons  cannot  be  meaningfully  distin- 
guished from  that  of  other  non-official  language 
speakers.  If  they  are  compelled  to  provide  inter- 
preters for  the  former,  they  submit,  they  will  also 
have  to  do  so  for  the  latter,  thereby  increasing  the 
expense  of  the  program  dramatically  and  placing 
severe  strain  on  the  fiscal  sustainability  of  the 
health  care  system.  In  this  context,  they  contend,  it 
was  reasonable  for  the  government  to  conclude 
that  they  impaired  the  rights  of  deaf  persons  as  lit- 
tle as  possible. 


This  argument,  in  my  view,  is  purely  specula- 
tive. It  is  by  no  means  clear  that  deaf  persons  and 
non-official  language  speakers  are  in  a  similar 
position,  cither  in  terms  of  their  constitutional  sta- 
tus or  their  practical  access  to  adequate  health  care. 
From  the  perspective  of  a  patient,  there  is  no  real 
difference  between  sign  language  and  oral  lan- 
guage if  there  is  no  ability  to  communicate  with  a 
physician.  But  from  the  perspective  of  the  state's 
obligations,  there  may  very  well  be.  In  the  present 
case,  the  only  relevant  constitutional  provisions  are 
ss.  15(1)  and  1  of  the  Charter.  In  a  case  involving 
a  claim  for  medical  interpretation  for  hearing 
patients,  in  contrast,  the  analysis  would  be  more 
compbeated.  In  such  a  case,  it  would  be  necessary 
to  consider  the  interaction  between  s.  15(1)  and 
other  provisions  of  the  Constitution,  specifically 
those  related  to  the  language  obligations  of  gov- 
ernments. Moreover,  the  respondents  have 
presented  no  evidence  as  to  the  potential  scope  or 
cost  of  an  oral  language  medical  interpretation  pro- 


Toutefois,  les  intimcs  soutiennent  qu'il  n'estpas 
possible  de  faire  de  distinction  utile  entre  la  situa- 
tion des  personnes  atteintes  de  surdite  et  celle  des 
autres  personnes  qui  ne  parlent  pas  l'une  ou  l'autre 
des  langues  officielles.  Si  on  les  oblige  a  fournir 
des  interpretes  aux  premieres,  d'affirmer  les 
intimes,  ils  devront  aussi  en  fournir  aux  secondes, 
ce  qui  augmentcra  de  facon  marquee  le  eout  du 
programme  et  nuira  serieusement  a  la  viabilite 
fmanciere  du  regime  de  soins  de  sante.  Dans  ce 
contexte,  disent-ils,  le  gouvcrnement  etait  raison- 
nablement  fonde  a  conclure  qu'ils  portaient  le 
moins  possible  atteinte  aux  droits  des  personnes 
atteintes  de  surdite. 

A  mon  sens,  cet  argument  releve  entierement  de 
la  speculation.  II  n'est  aucunement  evident  que  les 
personnes  atteintes  de  surdite  et  celles  qui  ne  par- 
ient  pas  l'une  ou  l'autre  des  iangues  officielles  sont 
dans  une  situation  analogue,  que  ce  soit  sur  le  plan 
du  statut  constitutionnel  ou  de  1'acces  pratique  a 
des  soins  de  sante  adequats.  Du  point  de  vuc  du 
patient,  il  n'y  a  pas  vraiment  de  difference  entre  le 
langage  gestuel  et  le  langage  parle  s'il  lui  est 
impossible  de  eommuniqucr  avec  le  medecin.  Tou- 
tcfois,  du  point  de  vue  des  obligations  de  1'Etat,  il 
peut  tres  bien  exister  une  difference.  En  Fespece, 
les  seules  dispositions  constitutionnelles  perti- 
nences sont  le  par,  15(1)  et  Particle  premier  de  la 
Charte.  Par  contraste,  dans  une  affaire  concernant 
la  prestation  de  services  d'interpretes  medicaux 
pour  des  entendants,  1'analyse  serait  plus  compli- 
qu6e.  En  pareil  cas,  il  serait  necessaire  d'etudier 
rinteractiou  entre  1c  par,  15(1)  et  les  autres  dispo- 
sitions de  la  Constitution,  en  particulier  celles  tou- 
chant  les  obligations  des  gouvernements  en 
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gram.  It  is  possible  that  the  nature  and  extent  of 
any  reasonable  accommodation  required  for  hear- 
ing persons  under  s.  1  would  differ  from  that 
required  for  deaf  persons.  Thus,  any  claim  for  the 
provision  of  such  a  program,  whether  based  on 
national  origin  or  language  as  an  analogous 
ground,  would  proceed  on  markedly  different  con- 
stitutional terrain  than  a  claim  grounded  on  disabil- 
ity. 


matiere  linguistique.  De  plus,  les  intimes  n'ont 
produit  aucun  element  de  preuve  sur  le  champ 
d' application  eventuel  ou  le  cout  d'un  programme 
d' interpretation  medicale  pour  les  cntendants.  II  est 
possible  que  la  nature  et  l'etendue  des  mesures 
d'accommodement  raisonnables  requises  pour  les 
entendants  en  vertu  de  I' article  premier  different  de 
celles  requises  dans  le  cas  des  pcrsonnes  atteintes 
dc  surdite.  Par  consequent,  toute  action  relative  a 
la  prestation  d'un  tel  programme,  qu'ellc  soit  fon- 
dee sur  l'origine  nationaie  ou  la  langue  en  tant  que 
motif  analogue,  serait  examinee  selon  des  para- 
metres  constitutionnels  nettement  differents  de 
ceux  applicables  a  une  action  fondee  sur  la  defi- 
cience. 


Further,  it  is  apparent  that  deaf  persons  stand  in 
a  special  position  in  terms  of  their  ability  to  com- 
municate with  the  mainstream  population.  As  I 
have  discussed,  it  is  extremely  difficult  for  many 
deaf  persons  to  acquire  a  high  level  of  proficiency 
in  oral  languages,  whether  in  spoken  or  written 
form.  Moreover,  it  is  apparent  that  the  deaf  have 
particular  difficulties  in  obtaining  the  service  of 
persons  in  the  community  who  understand  sign 
language.  There  is  no  evidentiary  basis  from  which 
to  assess  whether  non-official  language  speakers 
stand  in  a  similar  position.  So,  without  wishing  to 
minimize  the  difficulties  faced  by  hearing  persons 
whose  native  tongues  are  neither  English  nor 
French,  it  is  by  no  means  clear  that  the  communi- 
cations barriers  they  face  are  analogous  to  those 
encountered  by  deaf  persons.  As  a  result,  the  suc- 
cess of  a  potential  s.  15(1)  claim  by  members  of 
the  latter  group  cannot  be  predicted  in  advance. 
The  possibility  that  such  a  claim  might  be  made, 
therefore,  cannot  justify  the  infringement  of  the 
constitutional  rights  of  the  deaf. 


The  respondents  also  contend  that  recognition  of 
the  appellants'  claim  will  have  a  ripple  effect 
throughout  the  health  care  field,  forcing  govern- 
ments to  spend  precious  health  care  dollars  accom- 


En  outre,  il  est  evident  que  les  personnes 
atteintes  de  surdite  sont  dans  une  situation  particu- 
liere  en  ce  qui  a  trait  a  leur  capacite  de  communi- 
quer  avec  la  population  cn  general.  Comme  je  l'ai 
dit  precedemment,  il  est  extrememcnt  difficile  pour 
bon  nombre  dc  personnes  atteintes  de  surdite  de 
bien  maitriser  les  langages  bases  sur  1' expression 
oralc,  sous  leur  forme  paiiee  ou  ecrite,  De  plus,  il 
est  evident  que  ces  personnes  eprouvent  des  diffi- 
cultes  particulieres  a  obtenir  les  services  de  conci- 
toyens  qui  connaissent  le  langage  gestuel.  II  n'y  a 
aucune  preuve  permettant  d'apprecier  si  les  per- 
sonnes qui  ne  parlent  pas  l'une  ou  l'autre  des  lan- 
gues  officielles  sont  dans  une  situation  analogue. 
Aussi,  sans  vouloir  minimiser  les  difficultes  que 
rencontrent  le  groupe  des  entendants  dont  Sa  lan- 
gue maternelle  n'est  ni  1' anglais  ni  le  francais,  il 
n'est  absolument  pas  evident  que  les  obstacles  a  la 
communication  qu'ils  ont  a  surmonter  sont  ana- 
logues a  ceux  qui  se  dressent  devant  les  personnes 
atteintes  de  surdite.  En  consequence,  il  est  impos- 
sible de  predire  quel  succes  auraient  les  membres 
de  ce  groupe  s'ils  presentaient  une  action  fondee 
sur  le  par.  15(1).  Par  consequent,  la  possibility 
qu'une  telle  action  puisse  etre  presentee  ne  saurait 
justifier  Patteinte  aux  droits  constitutionnels  des 
personnes  atteintes  de  surdite. 

Les  intimes  pretendent  egalement  que  les  effets 
de  la  reconnaissance  de  la  pretention  des  appelants 
se  repercuteront  dans  1' ensemble  du  domaine  des 
soins  de  sante,  forcant  les  gouvernements  a  depen- 
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modating  the  needs  of  myriad  disadvantaged  per- 
sons. "Virtually  everyone  in  the  health  care  system 
who  is  denied  a  service",  they  submit,  "will  either 
be  medically  disadvantaged  or  could  argue  that  a 
medical  disadvantage  will  arise  from  the  lack  of 
service."  Similarly,  in  his  concurring  opinion  in 
the  Court  of  Appeal,  Lambert  J.A.  observed  that 
many  of  the  medical  services  and  products 
required  by  the  disabled  are  not  publicly  funded.  In 
these  circumstances,  he  asserted,  governments 
must  have  the  freedom  to  allocate  scarce  health 
care  dollars  among  various  disadvantaged  groups. 


ser  de  precieux  credits  affectes  a  la  sante  pour 
satisfaire  anx  besoins  d'une  myriade  de  personnes 
defavorisees.  [traduction]  «Pratiquement  tout  un 
chacun  qui  se  voit  refuser  un  service  dans  le  cadre 
du  regime  des  soins  de  sante»,  d'affirmer  les 
intimes,  «sera  defavorise  sur  le  plan  medical  ou 
pourrait  pretendre  qu'un  tel  desavantage  resultera 
de  l'absence  de  service. »  De  meme,  le  juge  Lam- 
bert, dans  son  opinion  concordante  en  Cour  d'ap- 
pel,  a  souligne  que  bien  des  services  et  produits 
medicaux  dont  les  personnes  handicapees  ont 
besoin  ne  sont  pas  payes  sur  les  deniers  publics. 
Dans  ces  circonstances,  a-t-il  affinne,  les  gouver- 
nements  doivent  etre  libres  de  repartir  les  maigres 
ressources  du  systeme  de  sante  entre  les  divers 
groupes  defavorises. 


These  arguments  miss  the  mark.  If  effective 
communication  is  integrally  connected  with  the 
provision  of  health  care  —  a  point  that  Lambert 
J.A.  accepted  —  then  the  fact  that  there  arc  num- 
ber of  medical  services  that  benefit  disabled  per- 
sons that  are  not  covered  hy  medicare  is  immate- 
rial. The  appellants  do  not  demand  that  the 
government  provide  them  with  a  discrete  service 
or  product,  such  as  hearing  aids,  that  will  help  alle- 
viate their  general  disadvantage.  Their  claim  is  not 
for  a  benefit  that  the  government,  in  the  exercise  of 
its  discretion  to  allocate  resources  to  address  vari- 
ous social  problems,  has  chosen  not  to  provide.  On 
the  contrary,  they  ask  only  for  equal  access  to  ser- 
vices that  are  available  to  all.  The  respondents 
have  presented  no  evidence  that  this  type  of 
accommodation,  if  extended  to  other  government 
services,  will  unduly  strain  the  fiscal  resources  of 
the  state.  To  deny  the  appellants'  claim  on  such 
conjectural  grounds,  in  my  view,  would  denude 
s.  15(1)  of  its  egalitarian  promise  and  render  the 
disabled's  goal  of  a  barrier-free  society  distress- 
ingly remote. 


Ces  arguments  manquent  la  cible.  Si  des  com- 
munications efficaces  sont  une  partie  integrante  de 
la  prestation  des  soins  de  sante  —  ce  qu'a  accepte 
le  juge  Lambert  —  alors  le  fait  que  bon  nombre  de 
services  medicaux  dont  beneficient  les  personnes 
handicapees  ne  soicnt  pas  couverts  par  Passurance- 
maladie  n'a  aucune  importance,  Les  appelants  ne 
demandent  pas  au  gouvernement  de  leur  fournir  un 
service  ou  produit  distinct,  telles  des  protheses 
auditives,  qui  aidera  a  attenuer  leur  desavantage 
general.  lis  ne  revendiquent  pas  un  avantage  que  le 
gouvernement,  en  exercant  son  pouvoir  discretion- 
nairc  d'affecter  des  ressources  pour  lutter  contre 
divers  problemes  sociaux,  a  choisi  de  nc  pas  four- 
nir. Au  contraire,  ils  ne  reclament  que  Pegalite 
d'acces  a  des  services  qui  sont  disponibles  a  tous. 
Les  intimes  n'ont  presente  aucune  prcuvc  que  ce 
type  d'accommodement,  s'il  etait  etendu  a  d'autres 
services  gouvernementaux,  greverait  dc  maniere 
excessive  le  budget  de  PEtat  A  mon  avis,  rejeter 
la  pretention  des  appelants  pour  des  motifs  aussi 
conjecturaux  reviendrait  a  depouiller  le  par.  15(1) 
de  sa  promesse  d'egalite  et  a  repousser  a  une  date 
desesperement  eloignee  la  realisation  de  l'objectif 
auquel  aspirent  les  personnes  atteintes  de  surdite, 
savoir  une  societe  sans  obstacles. 


Viewed  in  this  light,  it  is  impossible  to  charac- 
terize the  government's  decision  not  to  fund  sign 
language  interpretation  as  one  which  "reasonably 
balances  the  competing  social  demands  which  our 


Sous  cet  eclairage,  il  est  impossible  d'affirmer 
que  la  decision  du  gouvernement  de  ne  pas  finan- 
cer  P interpretation  gestucllc  «etablit  [. .  ,]  un  equi- 
libre  raisonnable  entre  les  revendications  sociales 
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society  must  address";  sec  McKinney,  supra, 
p.  314.  It  should  be  recalled  that  the  Ministry  of 
Health  decided  not  to  fund  the  interpretation  pro- 
gram even  in  part.  Other  options,  such  as  the  par- 
tial or  interim  funding  of  the  program  offered  by 
the  Western  Institute  for  the  Deaf  and  Hard  of 
Hearing,  or  the  institution  of  a  scheme  requiring 
users  to  pay  either  a  portion  of  the  cost  of  inter- 
preters or  the  full  amount  if  they  could  afford  to  do 
so,  were  either  not  considered  or  were  considered 
and  rejected.  In  this  sense,  the  present  case  is  simi- 
lar to  Tetreault-Gadoury,  supra,  where  the  Court 
found  that  the  denial  of  unemployment  insurance 
benefits  to  persons  over  65  violated  s.  15(1)  and 
could  not  be  saved  under  s.  1  of  the  Charter.  Writ- 
ing for  the  Court,  I  found  that  one  of  the  reasons 
that  this  denial  failed  the  minimal  impairment  test 
was  that  persons  over  65  were  not  entitled  to  any 
benefits.  "Even  allowing  the  government  a  healthy 
measure  of  flexibility  in  legislating  in  this  area",  I 
stated,  at  p.  47,  "the  complete  denial  of  unemploy- 
ment benefits  is  not  an  acceptable  method  of 
achieving  any  of  the  government  objectives  set 
forth  above.  ..."  That  being  said,  I  do  not  wish  to 
be  understood  as  intimating  that  the  alternative 
measures  I  have  adverted  to  would  survive  s.  1 
scrutiny.  I  refer  to  them  solely  for  the  purpose  of 
demonstrating  that  the  government  did  not  attempt 
to  institute  a  scheme  that  would  constitute  a  lesser 
limitation  on  deaf  persons'  rights. 


concurrentes  auxquelles  doit  s'attaquer  notre 
societc»;  voir  McKinney,  precite,  p.  314.  II  nc  faut 
pas  oublier  que  ie  ministere  de  la  Sante  a  decide  de 
ne  pas  meme  financer  partiellement  le  programme 
d'interpretation.  D' autre  s  solutions  telles  que  le 
financemenl  partiel  ou  provisoire  du  programme 
offert  par  le  Western  Institute  for  the  Deaf  and 
Hard  of  Hearing,  ou  la  mise  cn  place  d'un  regime 
obligeant  les  usagcrs  qui  cn  ont  les  moyens  a  payer 
tout  ou  partie  du  cout  des  interpretes  n'ont  pas  ete 
examinees  ou,  si  elles  l'ont  ete,  ont  ete  rejetees.  En 
ce  sens,  la  pr£sente  espece  est  analogue  a  1'  affaire 
Tetreault-Gadoury,  precitee,  ou  !a  Cour  a  decide 
que  le  refus  des  prestations  d'assurance-chomage 
aux  personnes  de  plus  de  65  ans  portait  atteinte  au 
par.  15(1)  et  n'etait  pas  justifie  conformement  a 
1' article  premier  de  la  Charts.  Au  nom  de  la  Cour, 
j'ai  conclu  qu'une  des  raisons  pour  lcsquelles  ce 
rcfus  ne  satisfaisait  pas  au  critere  de  I'attcinte 
minimale  ctait  que  les  personnes  de  plus  de  65  ans 
n'avaient  droit  a  aucune  prestation.  «Tout  en 
reconnaissant  au  gouvernement  la  possibility  de 
jouir  d'une  large  souplesse  pour  legiferer  dans  ce 
domaine»,  ai-je  dit,  a  la  p.  47,  «je  suis  d'avis 
qu'interdire  completement  l'acces  aux  prestations 
d'assurance-chomage  ne  constitue  pas  une 
methode  acceptable  pour  atteindre  l'un  quelconque 
des  objectifs  enonces  precedemmcnt.  . .»  Ccla  dit, 
je  nc  veux  pas  que  mes  propos  soient  interpretes 
comme  une  indication  que  les  autres  solutions  dont 
j'ai  fait  etat  resisteraient  a  un  examen  fonde  sur 
1'articlc  premier.  Je  n'en  fais  mention  que  pour 
montrer  que  le  gouvernement  n'a  pas  essaye  d'ins- 
taurcr  un  regime  qui  constituerait  une  restriction 
moins  grave  des  droits  des  personnes  atteintes  de 
surdite. 


In  summary,  I  am  of  the  view  that  the  failure  to 
fund  sign  language  interpretation  is  not  a  "minimal 
impairment"  of  the  s.  15(1)  rights  of  deaf  persons 
to  equal  benefit  of  the  law  without  discrimination 
on  the  basis  of  their  physical  disability.  The  evi- 
dence clearly  demonstrates  that,  as  a  class,  deaf 
persons  receive  medical  services  that  are  inferior 
to  those  received  by  the  hearing  population.  Given 
the  central  place  of  good  health  in  the  quality  of 
life  of  all  persons  in  our  society,  the  provision  of 
substandard  medical  services  to  the  deaf  necessa- 


Brcf,  je  suis  d'avis  que  le  fait  de  ne  pas  financer 
Finterpretation  gcstuelle  n'est  pas  une  «atteinte 
minimale»  au  droit  des  personnes  atteintes  de  sur- 
dite a  l'egalite  dc  benefice  de  la  loi  qui  leur  est 
garanti  par  le  par.  15(1)  independamment  de  toute 
discrimination  fondee  sur  leur  deficience  physique. 
La  preuve  ctablit  clairemcnt  que,  en  tant  que 
groupe,  les  personnes  atteintes  de  surdite  recoivent 
des  services  medicaux  inferieurs  a  ceux  recus  par 
les  cntendants.  Comme  la  sante  est  un  aspect  cen- 
tral de  la  qualite  de  vie  de  tous  les  citoyens,  la 
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rily  diminishes  the  overall  quality  of  their  lives. 
The  government  has  simply  not  demonstrated  that 
this  unpropitious  state  of  affairs  must  be  tolerated 
in  order  to  achieve  the  objective  of  limiting  health 
care  expenditures.  Stated  differently,  the  govern- 
ment has  not  made  a  "reasonable  accommodation" 
of  the  appellants'  disability.  In  the  language  of  this 
Courts'  human  rights  jurisprudence,  it  has  not 
accommodated  the  appellants'  needs  to  the  point 
of  "undue  hardship";  see  Simpsons-Sears,  supra, 
and  Central  Alberta  Dairy  Pool,  supra. 


Remedy 

I  have  found  that  where  sign  language  interpret- 
ers are  necessary  for  effective  communication  in 
the  delivery  of  medical  services,  the  failure  to  pro- 
vide them  constitutes  a  denial  of  s.  15(1)  of  the 
Charter  and  is  not  a  reasonable  limit  under  s.  1. 
Section  24(1)  of  the  Charter  provides  that  anyone 
whose  rights  under  the  Charter  have  been 
infringed  or  denied  may  obtain  "such  remedy  as 
the  court  considers  appropriate  and  just  in  the  cir- 
cumstances". In  the  present  case,  the  appropriate 
and  just  remedy  is  to  grant  a  declaration  that  this 
failure  is  unconstitutional  and  to  direct  the  govern- 
ment of  British  Columbia  to  administer  the  Medi- 
cal and  Health  Care  Services  Act  (now  the  Medi- 
care Protection  Act)  and  the  Hospital  Insurance 
Act  in  a  manner  consistent  with  the  requirements 
of  s.  15(1)  as  I  have  described  them. 


A  declaration,  as  opposed  to  some  kind  of 
injunctive  relief,  is  the  appropriate  remedy  in  this 
case  because  there  are  myriad  options  available  to 
the  government  that  may  rectify  the  unconstitu- 
tionality of  the  current  system.  It  is  not  this  Court's 
role  to  dictate  how  this  is  to  be  accomplished. 
Although  it  is  to  be  assumed  that  the  government 
will  move  swiftly  to  correct  the  unconstitutionality 
of  the  present  scheme  and  comply  with  this 


prestation  de  services  medicaux  de  qualite  infe- 
rieure  aux  personnes  atteintes  de  surdite  reduit 
necessairement  leur  qualite  de  vie  globalc.  Le  gou- 
vernement  n'a  tout  simplement  pas  demontre  que 
cet  etat  de  choses  defavorable  doit  etre  tolere  afin 
de  realiser  l'objectif  de  limitation  des  depenses 
dans  le  domaine  de  la  sante.  Autrement  dit,  le  gou- 
vemement  n'a  fait  aucun  «accommodement  rai- 
sonnable»  pour  tenir  compte  de  la  deficience  des 
appelants.  Pour  reprendre  la  terminologie  de  la 
jurisprudence  de  notre  Cour  en  niatiere  de  droits  dc 
la  pcrsonne,  il  n'a  pas  pris,  a  1'egard  de  leurs 
besoins,  des  mesures  d'accommodement  au  point 
d'en  subir  des  «contraintes  excessives»;  voir 
Simpsons-Sears,  et  Central  Alberta  Dairy  Pool, 
prccitcs. 

La  reparation 

J'ai  conclu  que,  dans  les  cas  ou  la  presence  d'in- 
terpretes  gestuels  est  necessaire  a  l'efficacite  des 
communications  dans  la  prestation  des  services 
medicaux,  l'omission  de  fournir  de  tcls  interpretes 
constitue  unc  violation  du  par.  15(1)  de  la  Charte 
et  n'est  pas  une  limite  raisonnable  au  sens  de  l'ar- 
ticle  premier.  Aux  termes  du  par.  24(1)  dc  la 
Charte,  toute  personne  victime  de  violation  ou  de 
negation  des  droits  qui  lui  sont  garantis  par  la 
Charte  peut  obtenir  «la  reparation  que  le  tribunal 
estime  convenable  ct  juste  cu  egard  aux  circons- 
tances».  Dans  lc  present  cas,  la  reparation  conve- 
nable et  juste  consiste  a  declarer  que  cette  omis- 
sion est  inconstitutionnelle  et  a  ordonner  au 
gouvernement  de  la  Colombie-Britannique  d'ap- 
phquer  la  Medical  and  Health  Care  Services  Act 
(maintenant  la  Medicare  Protection  Act)  et  ['Hos- 
pital Insurance  Act  d'une  maniere  compatible  avee 
les  exigences  du  par.  15(1),  tclles  que  je  les  ai 
exposecs. 

Le  jugement  declaratoirc,  par  opposition  a  Pin- 
jonction,  est  la  reparation  convenable  en  l'espece 
parce  que  lc  gouvernement  dispose  d'une  myriade 
de  solutions  susceptiblcs  de  remedier  a  1'inconsti- 
tutionnalite  du  regime  actuel.  II  n'appartient  pas  a 
notre  Cour  de  lui  dieter  le  moyen  a  prendre.  Meme 
s'il  faut  supposer  que  le  gouvernement  agira  rapi- 
dement  afin  de  corriger  l'inconstitutionnalite  du 
regime  actuel  et  de  se  conformer  a  la  directive  de 
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Court's  directive,  it  is  appropriate  to  suspend  the 
effectiveness  of  the  declaration  for  six  months  to 
enable  the  government  to  explore  its  options  and 
formulate  an  appropriate  response.  In  fashioning 
its  response,  the  government  should  ensure  that, 
after  the  expiration  of  six  months  or  any  other 
period  of  suspension  granted  by  this  Court,  sign 
language  interpreters  will  be  provided  where  nec- 
essary for  effective  communication  in  the  delivery 
of  medical  services.  Moreover,  it  is  presumed  that 
the  government  will  act  in  good  faith  by  consider- 
ing not  only  the  role  of  hospitals  in  the  delivery  of 
medical  services  but  also  the  involvement  of  the 
Medieal  Services  Commission  and  the  Ministry  of 
Health. 


Disposition 

I  would  allow  the  appeal.  Costs  are  awarded  to 
the  appellants  from  the  respondents  throughout  I 
would  answer  the  constitutional  questions  as  fol- 
lows: 

1 .  Does  the  definition  of  "benefits"  in  s.  1  of  the  Medi- 
care Protection  Act,  S.B.C,  1992,  c.  76,  infringe 
s.  15(1)  of  the  Canadian  Charter  of  Rights  and  Free- 
doms by  failing  to  include  medical  interpreter  ser- 
vices for  the  deaf? 


No. 

2.  If  the  answer  to  question  1  is  yes,  is  the  infringement 
demonstrably  justified  in  a  free  and  democratic  soci- 
ety pursuant  to  s.  I  of  the  Canadian  Charter  of 
Rights  and  Freedoms! 

Given  my  response  to  question  1,  it  is  not  neces- 
sary to  answer  this  question. 

3.  Do  ss.  3,  5  and  9  of  the  Hospital  Insurance  Act, 
R.S.B.C.  1979,  c.  180,  and  the  Regulations  enacted 
pursuant  to  s.  9  of  that  Act,  infringe  s.  15(1)  of  the 
Canadian  Charter  of  Rights  and  Freedoms  by  failing 
to  require  that  hospitals  in  the  Province  of  British 
Columbia  provide  medical  interpreter  services  for  the 
deaf? 


notre  Cour,  il  convient  de  suspendre  l'effet  du 
jugement  declaratoire  pendant  six  mois  afin  de 
permettre  au  gouvernement  d'examiner  les  possi- 
bilites  qui  s'offrent  a  lui  et  d'elaborer  une  solution 
appropriee.  Dans  F  elaboration  de  cette  solution,  il 
doit  veiller  a  ce  que,  au  terme  de  ce  delai  de  six 
mois  ou  de  tout  autre  delai  accorde  par  notre  Cour, 
les  services  d'interpretes  gestuels  soient  fournis 
lorsqu'ils  soht  necessaires  a  l'efficacite  des  com- 
munications dans  la  prestation  des  services  medi- 
caux.  En  outre,  il  est  a  presumer  que  le  gouverne- 
ment agira  de  bonne  foi  et  prendra  en 
consideration  non  seulement  le  role  des  hopitaux 
dans  la  prestation  des  services  medicaux,  mais  ega- 
lement  la  participation  de  la  commission  des  ser- 
vices medicaux  et  du  mimstere  de  la  Sante  de  la 
province, 

Le  dispositif 

Je  suis  d'avis  d'accueillir  le  pourvoi.  Les 
intimes  doivent  payer  les  depens  des  appelants 
dans  toutes  les  instances.  Je  suis  d'avis  de  repon- 
dre  ainsi  aux  questions  constitutionnelles: 

1.  La  definition  du  mot  «benefitsv>  [«avantages»]  a 
Tart.  1  de  la  Medicare  Protection  Act,  S.B.C.  1992, 
ch.  76,  porte-t-elle  atteinte  au  par.  15(1)  de  la  Charte 
canadienne  des  droits  et  libertes  du  fait  qu'elle  n'in- 
clut  pas  la  prestation  dc  services  d'interpretes  medi- 
caux aux  personnes  atteintes  de  surdite? 

Non. 

2.  Si  la  reponse  a  la  question  1  est  affirmative,  s'agit-il 
d'une  atteinte  dont  la  justification  peut  se  demontrer 
dans  le  cadre  d'une  societe  libre  et  democratique  au 
sens  de  1'article  premier  de  la  Charte  canadienne  des 
droits  et  libertes! 

Etant  donne  ma  reponse  a  la  question  1,  il  n'est 
pas  necessaire  de  repondre  a  cette  question. 

3.  Les  art.  3,  5  et  9  de  V Hospital  Insurance  Act, 
R.S.B.C.  1979,  ch,  180,  et  le  reglement  pris  en  appli- 
cation de  l'art.  9  de  cette  loi  portent-ils  atteinte  au 
par.  15(1)  de  la  Charte  canadienne  des  droits  et 
libertes  du  fait  qu'ils  n'obligent  pas  les  hopitaux  de 
la  province  de  [a  Colombie-Britannique  a  fournfr  les 
services  d'interpretes  medicaux  aux  personnes 
atteintes  de  surdite? 


No. 


Non. 
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4.  If  the  answer  lo  question  3  is  yes,  is  the  infringement 
demonstrably  justified  in  a  free  and  democratic  soci- 
ety pursuant  to  s.  1  of  the  Canadian  Charter  of 
Rights  and  Freedoms! 

Given  my  response  to  question  3,  it  is  not  neces- 
sary to  answer  this  question. 

Appeal  allowed  with  costs. 

Solicitors  for  the  appellants:  Heenan,  Blailde, 
Vancouver. 

Solicitor  for  the  respondents:  The  Attorney  Gen- 
eral of  British  Columbia,  Victoria. 

Solicitor  for  the  intervener  the  Attorney  General 
of  Canada:  The  Attorney  General  of  Canada, 
Ottawa. 

Solicitor  for  the  intervener  the  Attorney  General 
for  Ontario:  The  Attorney  General  for  Ontario, 
Toronto. 

Solicitor  for  the  intervener  the  Attorney  General 
of  Manitoba:  The  Attorney  General  of  Manitoba, 
Winnipeg. 

Solicitor  for  the  intervener  the  Attorney  General 
of  Newfoundland:  The  Attorney  General  of  New- 
foundland, St.  John's. 

Solicitor  for  the  interveners  the  Women 's  Legal 
Education  and  Action  Fund  and  the  Disabled 
Women 's  Network  Canada:  Women 's  Legal  Educa- 
tion and  Action  Fund,  Toronto. 


Solicitor  for  the  intervener  the  Charter  Commit- 
tee on  Poverty  Issues:  Public  Interest  Law  Centre, 
Winnipeg. 

Solicitor  for  the  interveners  the  Canadian  Asso- 
ciation of  the  Deaf,  the  Canadian  Hearing  Society 
and  the  Council  of  Canadians  with  Disabilities: 
Advocacy  Resource  Centre  for  the  Handicapped, 
Toronto. 


4.  Si  la  reponse  a  la  question  3  est  affirmative,  s'agit-il 
d'une  atteinte  dont  la  justification  peut  se  demontrer 
dans  le  cadre  d'une  societe  libre  et  democratique  au 
sens  de  Particle  premier  de  ia  Charte  canadienne  des 
droits  et  liberies? 

Etant  donne  ma  reponse  a  la  question  3,  il  n'est 
pas  necessaire  de  repondre  a  cette  question. 

Pourvoi  accueilli  avec  depens. 

Procureurs  des  appelants:  Heenan,  Blaikie, 
Vancouver. 

Procureur  des  intimes:  Le  procureur  general  de 
la  Colombie-Britannique,  Victoria. 

Procureur  de  I'intervenant  le  procureur  general 
dn  Canada:  Le  procureur  general  du  Canada, 
Ottawa. 

Procureur  de  I'intervenant  le  procureur  general 
de  VOntario:  Le  procureur  general  de  I 'Ontario, 
Toronto. 

Procureur  de  I  'intervenant  le  procureur  general 
du  Manitoba:  Le  procureur  general  du  Manitoba, 
Winnipeg. 

Procureur  de  I'intervenant  le  procureur  general 
de  Terre-Neuve:  Le  procureur  general  de  Terre- 
Neuve,  St.  John 's. 

Procureur  des  intervenants  le  Fonds  d 'action  el 
d' education  juridiques  pour  les  femmes  et  le 
Reseau  d' action  des  femmes  handicapees  du 
Canada:  Fonds  d  'action  et  d' education  juridiques 
pour  les  femmes,  Toronto. 

Procureur  de  I'intervenant  le  Charter  Commit- 
tee on  Poverty  Issues:  Public  Interest  Law  Centre, 
Winnipeg. 

Procureur  des  intervenants  {'Association  des 
sourds  du  Canada,  la  Societe  canadienne  de  I  'ouie 
et  le  Conseil  des  Canadiens  avec  deficiences: 
Advocacy  Resource  Centre  for  the  Handicapped, 
Toronto. 
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that  are  —  as  a  simple  matter  of  fact  —  governmen- 
tal in  nature  (or  performing  a  governmental  act),  the 
federal  government  and  the  provinces  could  easily 
shirk  their  Charter  obligations  by  conferring  certain  of 
their  powers  on  other  entities  and  having  those  entities 
carry  out  what  are,  in  reality,  governmental  activities 
or  policies.  In  other  words,  Parliament,  the  provincial 
legislatures  and  the  federal  and  provincial  executives 
could  simply  create  bodies  distinct  from  themselves, 
vest  those  bodies  with  the  power  to  perform  govern- 
mental functions  and,  thereby,  avoid  the  constraints 
imposed  upon  their  activities  through  the  operation 
of  the  Charter.  Clearly,  this  course  of  action  would 
indirectly  narrow  the  ambit  of  protection  afforded  by 
the  Charter  in  a  manner  that  could  hardly  have  been 
intended  and  with  consequences  that  arc,  to  say  the 
least,  undesirable.  Indeed,  in  view  of  their  fundamental 
importance,  Charter  rights  must  be  safeguarded  from 
possible  attempts  to  narrow  their  scope  unduly  or  to 
circumvent  altogether  the  obligations  they  engender. 
[Emphasis  added.] 


[15]  In  Eldridge  v.  British  Columbia  (Attorney 
General),  [1997]  3  S.C.R.  624,  La  Forest  J.  reviewed 
the  position  the  Court  had  taken  in  McKinney  v. 
University  of Guelph,  [1990]  3  S.C.R.  229  (univer- 
sity), Harrison  v.  University  of  British  Columbia, 
[1990]  3  S.C.R.  451  (university),  Stoffman  v. 
Vancouver  General  Hospital,  [1990]  3  S.C.R.  483 
(hospital),  Douglas/Kwantlen  Faculty  Assn.  v. 
Douglas  College,  [1990]  3  S.C.R.  570  (college), 
and  Lavigne  v.  Ontario  Public  Service  Employees 
Union,  [1991]  2  S.C.R.  211  (college),  on  the  issue 
of  the  status  of  various  entities  as  "government". 
Writing  for  a  unanimous  Court,  he  summarized  the 
applicable  principles  as  follows  (at  para.  44): 


.  .  .  the  Charter  may  be  found  to  apply  to  an  entity  on 
one  of  two  bases.  First,  it  may  be  determined  that  the 
entity  is  itself  "government"  for  the  purposes  of  s.  32. 
This  involves  an  inquiry  into  whether  the  entity  whose 
actions  have  given  rise  to  the  alleged  Charter  breach 
can,  either  by  its  very  nature  or  in  virtue  of  the  degree 
of  governmental  control  exercised  over  it,  properly  be 
characterized  as  "government"  within  the  meaning  of 
s.  32(1).  In  such  cases,  all  of  the  activities  of  the  entity 
will  be  subject  to  the  Charter,  regardless  of  whether  the 
activity  in  which  it  is  engaged  could,  if  performed  by  a 


gouvernement  et  non  a  ceux  qui  sont  dc  nature  gouver- 
nementale  (ou  qui  accomplissent  des  actes  gouverne- 
mentanx)  dans  les  faits,  le  gouvernement  federal  et  les 
provinces  pourraient  facilement  se  soustraire  aux  obli- 
gations que  la  Charte  leur  impose  cn  octroyant  certains 
de  leurs  pouvoirs  a  d'autres  entites  et  en  leur  faisant 
executer  des  fonctions  ou  appliquer  des  politiques  qui 
sont,  en  realite,  gouvernementales.  Autrement  dit,  le 
Parlement,  les  legislatures  provinciales  et  la  branche 
executive  des  gouvernements  federal  on  provinciaux 
n'auraient  qu'a  creer  des  organismes  distincts  d'eux 
et  a  leur  conferer  le  pouvoir  d'executer  des  fonctions 
gouvernementales  ponr  echapper  aux  contraintes  que 
la  Charte  impose  a  leurs  activites.  De  toute  evidence, 
cette  facon  de  faire  reduirait  indirectement  la  portee  dc 
la  protection  prevne  par  la  Charte  d'une  maniere  que  le 
legislateur  pourrait  difficilement  avoir  voulue  et  entrai- 
nerait  des  consequences  pour  3e  moins  indesirables.  En 
effet,  compte  tenu  de  lenr  importance  fondamentale, 
les  droits  garantis  par  la  Charte  doivent  etre  proteges 
centre  toute  tentative  visant  a  en  reduire  indument  la 
portee  ou  a  echapper  completcment  aux  obligations  qui 
en  decoulent.  [Je  souligne.] 

[15]  Dans  l'arret  Eldridge  c.  Colombie- 
Britannique  (Procureur  general),  [1997]  3  R.C.S. 
624,  le  juge  La  Forest  s'est  penche"  sur  le  point  de 
vue  adopte  par  la  Cour  dans  les  arrets  McKinney 
c.  Universite  de  Guelph,  [1990]  3  R.C.S.  229  (uni- 
versite), Harrison  c.  Universite  de  la  Colombie- 
Britannique,  [1990]  3  R.C.S.  451  (universite), 
Stoffman  c.  Vancouver  General  Hospital,  [1990] 
3  R.CS.  483  (hopital),  Douglas/Kwantlen  Faculty 
Assn.  c.  Douglas  College,  [1990]  3  R.C.S.  570  (col- 
lege), et  Lavigne  c.  Syndicat  des  employes  de  la 
fonction  publique  de  V Ontario,  [1991]  2  R.C.S.  211 
(college),  au  sujet  du  caractere  «  gouvernemental  » 
de  diverses  entites.  Au  nom  des  juges  unanimes  de 
la  Cour,  il  resume  comme  suit  les  principes  appli- 
cables  (par.  44)  : 

. , .  il  peut  etre  juge  que  la  Charte  s 'applique  a  une 
entite  pour  l'une  ou  Fautre  des  deux  raisons  suivantes. 
Premieremcnt,  il  peut  etre  decide  que  l'entite  elle-m6mc 
fait  partie  dn  «  gouvernement  »  au  sens  de  1'art.  32.  Une 
telle  conclusion  reqniert  Pexamen  de  la  question  de  s  avoir 
si  l'entite  dont  les  actes  ont  suscit6  l'allegation  d'atteinte  a 
la  Charte  peut  —  soit  de  par  sa  nature  meme,  soit  a  cause 
dn  degre  de  controle  exerce  par  le  gouvernement  sur 
elle  —  etre  a  juste  titre  considerec  comme  faisant  partie 
du  «  gouvernement  »  au  sens  du  par,  32(1).  En  pareil  cas, 
toutes  les  activites  de  l'entite  sont  assujetties  a  la  Charte, 
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non-governmental  actor,  correctly  be  described  as  "pri- 
vate". Second,  an  entity  may  be  found  to  attract  Charter 
scrutiny  with  respect  to  a  particular  activity  that  can 
be  ascribed  to  government.  This  demands  an  investi- 
gation uot  into  the  nature  of  the  entity  whose  activity 
is  impugned  but  rather  into  the  nature  of  the  activity 
itself.  In  such  cases,  in  other  words,  one  must  scrutinize 
the  quality  of  the  act  at  issue,  rather  than  the  quality  of 
the  actor.  If  the  act  is  truly  "governmental"  in  nature  — 
for  example,  the  implementation  of  a  specific  statutory 
scheme  or  a  government  program  —  the  entity  perform- 
ing it  will  be  subject  to  review  under  the  Charter  only  in 
respect  of  that  act,  and  not  its  other,  private  activities. 


[16]  Thus,  there  are  two  ways  to  determine 
whether  the  Charter  applies  to  an  entity's  activi- 
ties: by  enquiring  into  the  nature  of  the  entity  or 
by  enquiring  into  the  nature  of  its  activities.  If  the 
entity  is  found  to  be  "government",  either  because 
of  its  very  nature  or  because  the  government  exer- 
cises substantial  control  over  it,  all  its  activities  will 
be  subject  to  the  Charter.  If  an  entity  is  not  itself  a 
government  entity  but  nevertheless  performs  gov- 
ernmental activities,  only  those  activities  which 
can  be  said  to  be  governmental  in  nature  will  be 
subject  to  the  Charter. 

3.1.1    Application  of  the  Principles  to  the  Transit 
Authorities 

[17]  In  this  Court,  BC  Transit  does  not  address 
the  trial  judge's  conclusion  that  it  is  itself  "govern- 
ment" within  the  meaning  of  s.  32  of  the  Charter.  It 
is  clearly  a  government  entity.  It  is  a  statutory  body 
designated  by  legislation  as  an  "agent  of  the  gov- 
ernment", with  a  board  of  directors  whose  mem- 
bers are  all  appointed  by  the  Lieutenant  Governor 
in  Council  (British  Columbia  Transit  Act,  R.S.B.C. 
1996,  c.  38,  ss.  2(5)  aud  4(1)).  Moreover,  the 
Lieutenant  Governor  in  Council  has  the  power 
to  manage  BC  Transit's  affairs  and  operations  by 
means  of  regulations  (s.  32(2)).  Thus,  BC  Transit 
cannot  be  said  to  be  operating  autonomously  from 
the  provincial  government,  since  the  latter  has  the 
power  to  exercise  substautial  control  over  its  day- 
to-day  activities. 


independamment  du  fait  que  l'activite  en  cause  pourrait  a 
juste  titre  etre  qualifiee  de  «  privee  »  si  elle  dtait  exercee 
par  un  acteur  non  gouvernemental.  Deuxiemement,  une 
activite  particuliere  d'une  entite  peut  etre  sujette  a  revi- 
siou  eu  vertu  de  la  Charte  si  cette  activite  peut  etre  attri- 
bude  au  gouvernement.  II  convient  alors  d'examiner  non 
pas  la  nature  de  1'entite  dont  3'activitd  est  contestee,  mais 
plutot  la  nature  de  l'activite  elle-meme.  Autrement  dit, 
il  faut,  en  pareil  cas,  s'interroger  sur  la  qualitc  de  facte 
en  cause  plutot  que  sur  la  qualite  de  l'acteur.  Si  Facte  est 
vraiment  de  nature  «  gouvcrnementale  »  —  par  exemple, 
la  mise  en  oeuvre  d'un  regime  legal  ou  d'un  programme 
gouvernemental  donne  —  1'entite  qui  en  est  charg6e  est 
assujettte  a  1'examen  fonde  sur  la  Charte,  mais  seulement 
en  ce  qui  a  trait  a  cet  acte,  et  non  a  ses  autres  activites 
privecs. 

[16]  Deux  avenues  s'offrent  done  pour  determiner 
si  la  Charte  s'applique  aux  activites  d'une  entite  : 
1'examen  de  la  nature  de  1'entite  ou  celui  de  ses  acti- 
vites. Si  on  conclut  que  1'entite  fait  partie  du  «  gou- 
vernement »,  soit  par  sa  nature  meme,  soit  a  cause 
du  pouvoir  substantiel  que  l'Etat  exerce  sur  elle, 
toutes  ses  activites  sont  assujetties  a  la  Charte.  Si 
1'entite  comme  telle  ne  fait  pas  partie  du  gouverne- 
ment, mais  qu'elle  exerce  tout  de  meme  des  activi- 
tes gouvernementales,  seules  les  activites  pouvant 
etre  qualifiers  de  gouvernementales  par  nature  sont 
assujetties  a  la  Charte. 

3.1.1    Application  des  principes  aux  commissions 
de  transport 

[17]  Devant  notre  Cour,  BC  Transit  n'a  formule 
aucune  observation  concernant  la  conclusion  du 
juge  de  premiere  instance  selon  laquelle  elle  fait 
elle-meme  partie  du  «  gouvernement  »  au  sens  de 
Fart.  32  de  la  Charte.  II  s'agit  clairement  d'une 
entite  gouvernementale  par  nature.  Creature  legis- 
lative, elle  est  designee  [TRADUCTION]  «  manda- 
taire  du  gouvernement »  et  dotee  d'un  conseil  d'ad- 
ministration  dont  les  membres  sont  tous  nommes 
par  le  lieuteuant-gouverneur  en  conseil  (British 
Columbia  Transit  Act,  R.S.B.C.  1996,  ch.  38,  par. 
2(5)  et  4(1)).  En  outre,  ce  dernier  a  le  pouvoir  de 
diriger  les  activites  de  BC  Transit  par  l'adoption  de 
reglements  (par.  32(2)).  BC  Transit  ne  peut  done  pas 
etre  consideree  comme  une  entite  independante  du 
gouvernement  provincial,  car  ce  dernier  a  un  grand 
pouvoir  sur  son  fonctionnement  quotidien. 
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DECISION  ON  COSTS 

Madam  Justice  Toscano  Roccamo 


Nature  of  Proceedings 

[1]  On  July  12  and  13,  2011,  I  heard  argument  in  a  motion  brought  by  the  Defendants, 
Carleton  University  (CU)  and  other  named  Defendants  to  have  the  Statement  of  Claim  of  the 
Plaintiffs,  Lobo  and  McLeod,  struck  out  on  the  grounds  that  it  disclosed  no  reasonable  cause  of 
action;  and/or  was  scandalous,  frivolous  or  vexatious;  and  /or  an  abuse  of  the  court  process. 


[2]  The  action  arises  out  of  CU's  refusal  to  allow  Carleton  Life  Line  (CLL)  to  display  the 
Genocide  Awareness  Project  (GAP)  in  the  Tory  Quad,  an  outdoor  area  on  CU's  campus. 

[3]  The  Statement  of  Claim  sought  a  declaration  that  CU  violated  the  rights  of  the  Plaintiffs 
under  s.  2,  9,  and  15  of  the  Canadian  Charter  of  Rights  and  Freedoms  (Charter).  The  Plaintiffs 
also  sought  a  declaration  that  the  Defendants  breached  several  sections  of  CU's  Human  Rights 
Policies  and  Procedures  (HRPP)  and  the  Student  Rights  and  Responsibilities  Policy  (SRRP)  and 
an  order  that  the  Defendants  comply  with  these  policies.  The  Statement  of  Claim  further  sought 
general  damages  in  the  amount  of  $225,000  based  on  alleged  causes  of  action  in: 


(0 

Breach  of  fiduciary  duties; 

(ii) 

Wrongful  arrest; 

(iii) 

Pain  and  suffering  and  damages  to  reputation; 

(iv) 

Breach  of  contract;  and 

(v) 

Negligence 

Result  on  the  Motion 

[4]  In  my  Decision  released  on  August  5,  201 1 , 1  made  the  following  orders  in  respect  of  the 
causes  of  actions,  as  advanced: 

1.  Allegations  of  infringements  of  the  Canadian  Charter  of  Rights  and  Freedoms  - 
Statement  of  Claim,  paras.  2(1),  2(b),  76-78  -  Struck  with  leave  to  amend. 

Paragraph  32  reads  as  follows: 

The  Plaintiffs'  Statement  of  Claim  does  not  plead  the  material  facts  to  establish 
government  control  or  influence.  That  is  not  to  say  that  the  deficiencies  in  the 
Claim  may  not  be  cured  by  leave  to  amend;  however,  the  tenuous  nexus  related  to 
me  in  argument  would  alone  be  insufficient. 

2.  Declaration  that  the  Defendants  breached  Carleton  University  Policies  -  Statement  of 
Claim,  paras.  1(a),  1(b),  14-17  -  Struck  with  leave  to  amend. 

Paragraph  29  reads  as  follows: 


I  find  that  the  provisions  from  the  policies  cited  express  internal  administrative 
policies.  In  my  opinion,  alone  they  offer  no  binding  legal  force,  effect  or  cause  of 
action. 

Claim  for  breach  of  fiduciary  duty  -  Statement  of  Claim,  paras.  1(c),  48-53  -  Struck 
without  leave  to  amend. 

Paragraph  50  reads  as  follows: 

In  my  opinion  and  taking  all  facts  in  the  claim  before  me  as  true,  the  pleading  of  a 
breach  of  fiduciary  duty  fails  to  disclose  a  supportable  cause  of  action,  . , . 

Claim  for  damage  to  reputation  -  Statement  of  Claim,  paras.  1(e),  53,  74  -  Struck  with 
leave  to  amend. 

Paragraph  55  reads  as  follows: 

If  the  Plaintiffs  seek  to  establish  a  separate  and  discrete  cause  of  action  for 
damage  to  reputation,  the  Plaintiffs  have  failed  to  plead  the  material  facts  in 
relation  to  this  cause  of  action  and  these  paragraphs  shall  be  struck.  The  noted 
deficiencies,  however,  may  be  cured  by  inclusion  of  the  subject  paragraphs 
among  allegations  of  negligence  or  wrongful  arrest.  . . . 

Claim  for  alleged  wrongful  arrest  -  Statement  of  Claim,  paras.  1(d),  28-3 1 ,  66-75  - 
Motion  to  strike  claim  dismissed. 

Paragraph  58  reads  as  follows: 

Those  facts  taken  as  true  cannot  lead  to  a  conclusion  that  it  is  plain  and  obvious 
the  claim  will  not  succeed. 

Claim  for  breach  of  contract  -  Statement  of  Claim,  paras.  1(f),  58-65  -  Struck  with  leave 
to  amend. 

Paragraph  72  reads  as  follows: 

On  the  other  hand,  the  Statement  of  Claim  as  presently  drafted  is  seriously  flawed 
for  the  reasons  advanced  by  the  Defendants.  The  Plaintiffs  failed  to  specifically 
distinguish  between  express  terms  of  the  contract  and  the  implied  terms  of  the 
contract  by  laying  out  the  material  facts  by  which  an  inference  might  be  made  as 
to  any  implied  term.  . . . 

The  Claim  for  negligence  -  Statement  of  Claim,  paras.  Kg),  54-57  -  Struck  with  leave  to 
amend. 


Paragraphs  81-82  read  as  follows: 


I  note  that  the  Plaintiffs  did  not  take  issue  with  the  Defendants'  contention  that  a 
claim  in  negligence  cannot  be  founded  upon  a  breach  of  Charter  rights. 

While  I  am  unconvinced  that  it  is  plain  and  obvious  a  claim  in  negligence  could 
not  reasonably  be  advanced  against  CU,  the  claim  in  negligence  as  presently 
drafted  reflects  the  same  frailties  that  are  noted  in  respect  of  the  claim  based  on 
breach  of  contract:  the  pleadings  fail  to  plead  the  material  facts  on  the  basis  of 
which  a  duty  of  care  is  said  to  be  owed.  It  is  insufficient  to  allege  a  duty,  and  then 
to  make  conclusory  statements  that  it  was  then  breached. 

8.    Claims  against  the  individual  Defendants  -  Statement  of  Claim,  paras.  6-10    Struck  with 
leave  to  amend. 

Paragraphs  85-86  read  as  follows: 

It  is  apparent  that  there  are  no  material  facts  pleaded  to  support  a  claim  that  the 
individual  Defendants  were  acting  outside  their  capacity  as  employees  of  CU. 

Therefore,  as  presently  drafted,  paragraphs  6  to  10  cannot  stand.  That  said,  in  the 
unlikely  event  that  material  facts  may  be  pleaded  alleging  the  manner  by  which 
they  acted  outside  their  capacity  as  employees  of  CU,  there  is  some  potential  that 
all  or  some  of  the  personal  claims  may  succeed.  . . . 

[5]      In  addressing  the  matter  of  costs  in  my  Decision,  I  directed  the  parties  as  follows: 

In  preparing  submissions  on  costs  the  parties  should,  in  addition  to  the  factors 
contained  in  Rule  57  and  any  offers  to  settle,  consider  the  divided  success  on  this 
motion;  the  Plaintiffs'  concession  at  the  outset  of  the  motion  as  to  the  need  for 
some  amendment  of  its  pleading,  described  at  the  time  of  hearing  as  a  "work  in 
progress";  as  well  as  the  Plaintiffs'  preparedness  to  abandon  some  of  the  personal 
claims  advanced  against  the  named  Defendants. 

Position  of  the  Parties 

Defendants'  Position 

[6]  The  Defendants  submit  that  they  are  entitled  to  an  award  of  costs  in  that  every  claim 
challenged  by  the  Defendants'  motion  was  struck  except  the  wrongful  arrest  claim.  The 
Plaintiffs  were  ordered  to  amend  every  claim  that  was  struck  except  the  fiduciary  duty  claim 


which  was  struck  without  leave  to  amend.  In  addition,  the  Defendants  note  that  only  after  the 
Defendants  filed  their  Factum  on  the  motion  did  the  Plaintiffs  respond  with  a  Factum  that 
abandoned  all  of  the  claims  against  the  individual  named  Defendants,  except  the  negligence 
claim.  The  Defendants  also  refer  to  my  Decision  which  reflects  that  the  Plaintiffs  conceded  at 
the  outset  of  the  motion  that  there  was  a  need  for  some  amendment  of  its  pleading  described  at 
the  time  of  hearing  as  a  "work  in  progress." 

[7]  The  Defendants  refer  me  to  various  costs  decisions  on  motions  to  strike  in  support  of  a 
costs  award  in  their  favor  on  a  partial  indemnity  basis.  These  include  the  decision  of 
Nordheimer,  J.  in  J.G.  Young  and  Sons  Ltd  v.  Tec  Park  Ltd.  (1999),  48  C.P.C.  (4th)  67  (Ont. 
S.C.J.)  at  para.  76  where  the  Plaintiffs'  claim,  based  on  intentional  interference  with  contractual 
relations,  was  struck  without  leave  to  amend.  At  the  same  time,  claims  based  on  conspiracy  and 
fraud,  were  struck  with  leave  to  amend.  Finally,  claims  under  the  Fraudulent  Conveyances  Act 
and  the  Assignments  and  Preferences  Act  were  held  to  be  sufficiently  pleaded.  Having 
concluded  in  that  case  that  the  Defendants  were  largely  successful  in  their  motions,  Justice 
Nordheimer  awarded  costs  to  the  Defendants. 

[8]  I  have  also  been  asked  to  consider  the  result  in  Beaucage  v.  Grand  &  Toy  Ltd.,  2002 
CarswellOnt  49  (S.C.J.)  at  para.  1,  where  the  Plaintiffs'  claims  in  negligence,  negligent 
misrepresentation,  breach  of  fiduciary  duty,  wrongful  dismissal  and  breach  of  contract  were 
struck  with  leave  to  amend.  Justice  Campbell  characterized  the  outcome  of  the  motion  as 
"successful"  for  the  Defendants  and  awarded  costs  accordingly. 

[9]  Finally,  I  am  referred  to  the  decision  of  Justice  Morawetz  in  Li  v.  Lund,  2009 
CarswellOnt  8451  (S.C.J.)  at  para.  26.  In  that  case,  of  ten  distinct  causes  of  actions,  one  cause  of 
action  was  struck  by  the  Court  without  leave  to  amend,  and  the  remaining  nine  claims  were 
struck  with  leave  to  amend.  Justice  Morawetz  concluded  that  the  moving  parties  had  been 
successful  and  were  entitled  to  their  costs. 

[10]  In  exercising  my  discretion  to  award  costs,  the  Defendants  further  invite  me  to  consider 
the  amount  of  costs  that  an  unsuccessful  party  could  reasonably  expect  to  pay  in  relation  to  the 


step  in  the  proceeding  for  which  costs  are  being  fixed,  in  accordance  with  Rule  57.10  (l)(0.b). 
The  Defendants  note  that  the  Plaintiffs  provided  the  Court  with  a  Bill  of  Costs  at  the  hearing  of 
the  motion  in  the  total  amount  $23,596.53.  This  amount  is  $2,128.85  more  than  the  $21,  467.68 
claimed  by  the  Defendants  in  the  Costs  Outline  provided  to  the  Court  at  the  hearing  of  the 
motion.  However,  I  note  that  the  Plaintiffs  have  now  provided  a  more  complete  Bill  of  Costs  as 
well  as  a  Costs  Outline  as  directed  in  my  Decision.  Partial  indemnity  costs  pursuant  to  the 
Plaintiffs'  Costs  Outline  are  in  the  total  amount  of  $19,142.29. 

Plaintiffs'  Position 

[11]  The  Plaintiffs  submit  that  the  Defendants'  goal  in  moving  to  strike  out  the  Plaintiffs' 
entire  Statement  of  Claim  was  to  "stop  the  Plaintiffs'  claim  dead  in  its  tracks."  The  Plaintiffs 
emphasize  that,  pursuant  to  my  Decision,  they  have  leave  to  cure  the  defects  in  their  pleading 
with  respect  to  the  claims  alleged  for  breach  of  the  Charter,  breach  of  contract,  wrongful  arrest 
and  in  negligence.  They  resist  any  assertion  on  the  part  of  the  Defendants  that  they  pursued  a 
cause  of  action  for  breach  of  Carleton  University's  policies,  or  a  cause  of  action  for  defamation, 
noting  the  claims  for  damage  to  reputation  were  in  the  context  of  the  negligence  and  wrongful 
arrest  claims.  The  Plaintiffs  further  submit  that  the  Defendants  did  not  establish,  at  law,  that  the 
Plaintiffs  could  not  sue  the  Defendants  for  breach  of  Charter,  wrongful  arrest  and  in  negligence. 
They  stress  that  the  Defendants'  only  success  in  striking  a  portion  of  the  Statement  of  Claim 
without  leave  to  amend,  was  in  relation  to  the  claim  for  breach  of  fiduciary  duty, 

[12]  Given  the  outcome  of  the  motion,  the  Plaintiffs  submit  that  they  are  entitled  to  partial 
indemnity  costs  in  the  amount  of  $19,142.29  or,  alternatively,  that  each  party  should  bear  their 
own  costs. 

[13]  The  Plaintiffs  refer  me  to  the  Supreme  Court's  decision  in  British  Columbia  (Minister  of 
Forest)  v.  Okanagan  Indian  Band,  [2003]  3  S.C.R.  371  para.  28,  in  support  of  the  proposition 
that  Charter  litigation  ought  not  to  be  beyond  the  reach  of  the  ordinary  citizen,  and  that  a  costs 
award  in  the  Plaintiffs'  favour  may  be  used  as  an  instrument  of  policy  for  making  Charter 
litigation  accessible  to  the  ordinary  citizen.  The  Plaintiffs  observe  that  a  court's  discretion  to 


award  costs  against  a  successful  party  in  cases  of  national  significance  is  codified  under  Rule 
57.01(2). 

[14]  The  Plaintiffs  also  refer  me  to  Harris  v.  Canada  (TD),  [1999]  2  F.C.  392  at  para.  222  for 
a  review  of  those  criteria  considered  in  public  interest  litigation  when  deciding  if  costs  should 
not  be  awarded  against  an  unsuccessful  public  litigant: 

(a)  The  proceeding  involves  issues  the  importance  of  which  extend  beyond  the  immediate 
interest  of  Che  parties  involved. 

(b)  The  person  has  no  personal,  proprietary  or  pecuniary  interest  in  the  outcome  of  the 
proceeding,  or,  if  he  or  she  has  an  interest,  it  clearly  does  not  justify  the  proceedings 
economically. 

(c)  The  issues  have  not  been  previously  determined  by  a  court  in  a  proceeding  against  the 
same  Defendant. 

(d)  The  Defendant  has  a  clearly  superior  capacity  to  bear  the  costs  of  the  proceeding. 

(e)  The  Plaintiff  has  not  engaged  in  vexatious,  frivolous  or  abusive  conduct. 

[15]  The  Plaintiffs  argue  that  although  they  have  a  pecuniary  interest  in  the  outcome  of  the 
litigation,  they  meet  the  other  criteria  discussed  in  Harris,  supra,  and  the  Defendants'  motion  to 
strike  went  to  the  root  of  the  Plaintiffs'  ability  to  advance  all  causes  of  action,  including  the  one 
founded  on  breach  of  Charter  rights. 

[16]  Finally,  the  Plaintiffs  submit  that  no  costs  should  be  awarded  to  the  Defendants  because 
the  issues  involved  were  novel,  involve  a  matter  of  public  interest  and  were  brought  in  good  faith 
for  the  genuine  purpose  of  having  a  point  of  law  of  general  public  interest  resolved:  see  Mahar 
v.  Rogers  Cable  Systems  Ltd,  [1995]  2  S.C.R  739,  at  para.  7. 

Factors  considered  under  Rule  57.01 

[17]  In  respect  of  the  amount  claimed  and  the  disposition  of  the  claims  advanced  in  these 
interim  proceedings,  the  Plaintiffs  clearly  sought  damages  in  the  amount  of  $225,000  based  on 
multiple  causes  of  action,  all  of  which  as  presently  drafted  were  challenged  by  the  Defendants. 
Except  as  relates  to  the  claim  for  wrongful  arrest,  the  Defendants  were  successful  in  persuading 
me  that  the  Plaintiffs'  pleading  fails  to  survive  initial  attack  in  large  part  for  failure  to  establish 
the  material  facts  underpinning  the  alleged  causes  of  action.  The  fact  that  the  Plaintiffs  were 


afforded  an  opportunity  to  cure  the  defects  in  pleading  by  delivery  of  a  fresh  amended  Statement 
of  Claim,  save  and  except  with  respect  to  the  claim  for  breach  of  fiduciary  duty,  does  not 
establish  the  merits  of  the  claims  advanced,  nor  that  the  claims  are  permitted  to  proceed,  as  the 
Plaintiffs  intimate.  Furthermore,  I  am  not  able,  as  invited  by  the  Plaintiffs,  to  ascribe  any  motive 
on  the  part  of  the  Defendants  to  "stop  the  action  in  its  tracks."  The  Defendants  are  entitled  to 
respond  to  a  pleading  that  observes  the  Rules  and  reflects  the  necessary  ingredients  in  support  of 
the  causes  of  action  alleged,  as  well  as  proper  joinder  of  parties. 

[18]  In  regards  to  the  Plaintiffs'  submissions  that  no  cause  of  action  for  a  breach  of  Carleton 
University's  policies  was  asserted,  and  further  that  no  cause  of  action  for  defamation  was 
asserted,  I  agree  with  the  Defendants'  observation  that  at  paragraphs  1(a)  and  1(b)  of  the 
Statement  of  Claim,  the  Plaintiffs  sought  a  declaration  that  the  Defendants  breached  Carleton 
University's  policies  as  well  as  an  order  requiring  them  to  comply  with  these  policies.  While 
paragraphs  14  and  15  deal  with  the  policies  of  the  university,  the  claim  for  breach  of  contract  is 
separately  dealt  with  in  paragraphs  58-65  with  no  cross-reference  to  the  policies. 

[19]  The  Defendants  also  correctly  observe  that  paragraph  1(e)  of  the  Plaintiffs'  Statement  of 
Claim  sought  damages  in  respect  to  damages  to  reputation  with  no  reference  at  all  to  the  claim 
based  in  negligence. 

[20]  In  respect  of  the  complexity  of  the  proceedings,  there  is  no  question  that  preparation  of 
the  present  motion  required  extensive  research,  drafting  of  a  comprehensive  Motion  Record  and 
Factum,  application  of  numerous  legal  tests  to  the  facts  as  pleaded,  and  preparation  for  a  two  day 
oral  hearing  of  the  motion. 

[21]  With  respect  to  the  importance  of  the  issues  raised,  the  parties  are  at  idem  that  the 
motion  potentially  disposed  of  the  action  in  its  entirety.  The  motion  also  raised  important  issues 
regarding  the  application  of  the  Canadian  Charter  of  Rights  and  Freedoms  to  the  legal 
relationship  between  a  university  and  its  students,  and  as  relates  to  students'  freedom  of 
expression. 


[22]  Although  I  conclude  that  this  litigation  raises  matters  of  particular  interest  to  these  parties 
which  may  result  in  the  evolution  of  jurisprudence  having  broad  application  to  universities  and 
students  across  the  country,  I  cannot  conclude  that  this  case  involves  "rare  and  exceptional 
circumstances"  of  the  kind  considered  in  British  Columbia  (Minister  of  Forest)  v.  Okanagan 
Indian  Band,  supra,  where  the  court's  inherent  jurisdiction  to  grant  costs  of  an  interim 
proceeding  in  any  event  of  the  cause  to  the  losing  party  was  applied  to  the  question  of 
constitutionally  protected  aboriginal  rights, 

[23]  In  the  case  before  me,  but  one  of  seven  causes  of  action  relates  to  a  question  of 
constitutional  significance  and  public  interest.  The  rest  relate  to  personal  claims  for  which 
damages  are  sought  in  the  amount  of  $225,000.  Moreover,  only  the  claim  in  wrongful  arrest 
withstood  challenge  on  the  basis  that  I  could  not  conclude  that  it  was  plain  and  obvious  the  claim 
will  not  succeed.  In  my  opinion,  this  claim,  therefore,  fails  to  meet  to  the  criteria  developed  in 
Harris  v.  Canada  (TD),  supra. 

[24]  That  said,  there  is  merit  to  ensuring  that  adjudication  of  the  novel  issue  related  to  Charter 
rights  not  be  potentially  foreclosed  by  the  likely  financial  constraints  of  the  student  body 
collectively  known  in  these  proceedings  as  Carleton  Life  Line.  Such  financial  constraints  might 
well  preclude  payment  of  costs  within  30  days  as  required  under  Rule  57.03(l)(a)  on  a  contested 
motion.  That  is  not  to  say  that  impecuniosity  is  a  determinative  factor,  particularly  in  the 
absence  of  an  evidentiary  foundation,  but  one  which  I  consider  when  balancing  the  interests  of 
the  parties  to  obtain  clarification  on  the  application  of  Charter  rights  in  the  circumstances  before 
me.  In  my  opinion,  the  appropriate  balance  may  be  struck  by  making  an  award  of  cost  to  the 
Defendants  in  the  cause  fixed  on  a  partial  indemnity  basis.  In  arriving  at  this  conclusion,  I  have 
considered  the  parallels  between  the  case  before  me  and  those  before  Justice  Petrel!  in  Speers 
(Trustee  of)  v.  Readers  Digest  A.S.S.N.  (Canada)  U.L.  C. ,  [2009]  OJ.  3 106. 

[25]  With  respect  to  the  conduct  of  the  parties,  I  am  not  persuaded  by  the  Plaintiffs' 
submissions  that  there  was  any  conduct  on  the  part  of  the  Defendants  which  unnecessarily 
lengthened  the  duration  of  the  motion.  As  previously  noted,  the  Defendants  are  entitled  to 
respond  to  a  pleading  that  meets  the  basic  threshold  for  all  of  the  causes  of  actions  asserted,  and  I 
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have  clearly  found  the  Plaintiffs'  pleading  did  not  meet  that  threshold.  On  the  other  hand,  I  do 
take  note  of  the  concessions  made  by  the  Plaintiffs  with  respect  to  the  need  to  amend  the 
pleading,  and  to  abandon  all  causes  of  actions  save  the  one  in  negligence  against  the  individual 
named  Defendants.  However,  these  concessions  were  made  at  the  outset  of  the  hearing  of  the 
motion  and  far  too  late  to  avert  preparation  of  the  Motion  Record,  Factum  and  oral  argument. 
Notwithstanding  the  abandonment  of  all  but  one  cause  of  action  against  the  individual 
Defendants,  the  matter  still  required  argument  on  the  threshold  issue  related  to  whether  or  not  the 
individuals  named  acted  beyond  then  ostensible  authority  as  principals  or  employees  of  Carleton 
University.  In  my  opinion,  argument  with  respect  to  the  multiple  causes  of  action  was  in  no  way 
curtailed  by  the  concessions  made  by  the  Plaintiffs,  Plaintiffs'  counsel  having  acknowledged  at 
the  outset  that  the  Court  was  required  to  consider  the  pleading  as  put  before  it,  in  relation  to  the 
arguments  made  by  both  parties. 

[26]  In  reference  to  the  Plaintiffs'  argument  that  the  Defendants  should  somehow  be 
sanctioned  for  denial  or  refusal  to  admit  that  a  contract  exists  between  the  parties,  1  accept  the 
Defendants'  submissions  that  the  dispute  between  the  parties  arose  with  respect  to  the  existence 
of  terms  of  the  contract,  not  the  contract  itself, 

[27]  In  relation  to  the  experience  of  the  parties'  counsel,  I  conclude  that  Mr.  Deardon's 
experience  in  excess  of  three  decades  at  the  Bar,  was  appropriately  employed  in  the  handling  of 
the  complex  and  multiple  issues  on  the  motion,  and  that  his  associate,  Mr.  Kennedy,  was 
appropriately  employed  to  prepare  material  and  assist  at  the  hearing  of  the  motion,  all  of  which 
served  to  cost  effectively  advance  the  motion. 

[28]  I  note  that  the  Plaintiffs  raise  no  issue  with  respect  to  the  hours  spent  and  the  rate 
sought  for  partial  indemnity  costs  by  the  Defendants  in  the  total  amount  of  $21,467.68.  Indeed, 
the  costs  of  the  Plaintiffs  very  nearly  approach  those  of  the  Defendants  who  bore  a 
proportionately  greater  burden  for  advancing  the  motion.  Moreover,  the  Plaintiffs  were  ably  but 
largely  served  by  Mr.  Polizogopoulo,  whose  hourly  rate  is  more  modest  having  regard  for  his 
years  at  the  Bar.  In  arriving  at  a  fixed  amount  in  costs,  however,  I  have  applied  my  jurisdiction 
under  Rule  57.01(4)(b)  to  award  a  proportion  of  the  partial  indemnity  costs  incurred  by  the 


Defendants,  that  being,  6/7  of  their  claim  for  costs,  in  consideration  of  the  Defendants'  failure  to 
succeed  to  strike  the  claim  based  on  wrongful  arrest.  Therefore,  I  arrive  at  partial  indemnity 
costs  of  SI  8,400.87. 


Conclusion 

[29]  In  the  result,  the  Plaintiffs  are  ordered  to  pay  the  Defendants  their  costs  in  the  cause  fixed 
on  a  partial  indemnity  basis  in  the  amount  of  $18,400.87  plus  applicable  taxes. 


Madam  Justice  Toscano  Roccamo 


RELEASED:  October  3,  201 1 


- 12- 


CITATION:  Lobov.  Carleton  University,  2011  ONSC  5798 

COURT  FILE  NO.:  11-50693 

ONTARIO 
SUPERIOR  COURT  OF  JUSTICE 

BETWEEN: 

RUTH  LOBO  AND  JOHN  MCLEOD 

Plaintiffs 

and  - 

CARLETON  UNIVERSITY,  DR.  ROSEANNE 
RUNTE,  DAVID  STERRITT,  RYAN 
FLANNAGAN  AND  ALLAN  BURNS 

Defendants 

DECISION  ON  COSTS 

Madam  Justice  Toscano  Roccamo 

RELEASED:  October  3,  201 1 


ONTARIO 


Court  File  No.:  11-51657 


SUPERIOR  COURT  OF  JUSTICE 


BETWEEN: 

JOANNE  ST.  LEWIS 

Plaintiff 


-  and  - 


DENIS  RANCOURT 


Defendant 


BOOK  OF  AUTHORITIES  OF  PROFESSOR  ST.  LEWIS 
(Litigation  by  Proxy  Contrary  to  the  Charter) 


GOWL1NG  LAFLEUR  HENDERSON  LLP 

Barristers  &  Solicitors 
2600-  160  Elgin  Street 
Ottawa,  Ontario  KIP  1C3 

Telephone:  (613)786-0135 
Facsimile:  (613)788-3430 
Email:  richard.dearden@gowlings.com 

Richard  G,  Dearden  (LSUC#019087H) 
Anastasia  Semenova  (LSUC#60846G) 

Counsel  for  the  Plaintiff,  Joanne  St.  Lewis 


TAB  5 


CITATION:  Lobo  v.  Carleton  University,  2012  ONSC  254 

COURT  FILE  NO.:  1 1-50693 
DATE:  2012-01-10 


ONTARIO 
SUPERIOR  COURT  OF  JUSTICE 


BETWEEN: 


RUTH  LOBO  AND  JOHN  MCLEOD 

Respondents/Plaintiffs 

-  and 

CARLETON  UNIVERSITY,  DR. 
ROSEANN  RUNTE,  DAVID  STERRITT, 
RYAN  FLANNAGAN  and  ALLAN 
BURNS 

Moving  Parties/Defendants 


Albertos  Polizogopoulos,  for  the 
Respondents/Plaintiffs 


Richard  G.  Dearden/Ryan  W.  Kennedy,  for 
the  Moving  Parties/Defendants 


) 
) 

)    HEARD:  December  13,  201 1 


REASONS  FOR  DECISION 

TOSCANO  ROCCAMO  J. 
Background 

[1]  On  July  12  and  13,  201 1, 1  heard  argument  on  a  Rule  21  and  Rule  25  motion  brought  by 
the  Defendants,  Carleton  University  et  al.  ("CU"),  to  strike  the  Statement  of  Claim  of  the 
Plaintiffs,  Lobo  and  McLeod  ("Plaintiffs")  on  the  grounds  that  it  disclosed  no  reasonable  cause 
of  action;  and/or  is  scandalous,  vexatious  or  frivolous;  and/or  is  an  abuse  of  court  process. 

[2]  The  motion  was  brought  in  respect  of  a  number  of  allegations  including  those  advancing 
a  cause  of  action  based  on  alleged  breaches  of  ss.  2,  9,  and  15  of  the  Charter  of  Rights  and 
Freedoms  ("Charter");  breach  of  university  policies;  breach  of  a  fiduciary  duty;  damage  to 
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reputation;  wrongful  arrest;  breach  of  contract;  and  claims  in  negligence  both  against  CU  and  the 
individually  named  Defendants. 

[3]  In  my  Reasons  released  August  5,  201 1, 1  dismissed  the  Defendants'  motion  in  respect  of 
the  wrongful  arrest  claim,  struck  the  claim  for  breach  of  fiduciary  duty  without  leave  to  amend, 
and  struck  the  remaining  claims  with  leave  to  amend  within  30  days. 

[4]      The  Plaintiffs'  Fresh  As  Amended  Statement  of  Claim  was  filed  on  September  6,  201 1 . 

[5]  The  Defendants  now  move  to  strike  the  amended  pleading  with  respect  to  the  Charter 
claims,  the  negligence  claims  both  as  they  relate  to  CU  and  the  individual  Defendants,  and  the 
stand  alone  claims  pertaining  to  the  university  policies. 

The  Charter  Claims 

[6]  The  Defendants  maintain  that,  pursuant  to  s.  32  of  the  Charter,  the  Charter  can  only 
apply  to  an  entity  properly  characterized  as  "government".  Alternatively,  a  private  party  such  as 
CU  will  only  be  subject  to  the  Charter  if  the  particular  activity  in  question  may  be  ascribed  to 
government,  as  in  the  case  of  implementation  of  a  specific  statutory  scheme  or  government 
program.  Subsidiary  arguments  are  advanced  that  the  Plaintiffs  have  failed  to  plead  the  necessary 
elements  of  a  claim  under  s.  15  of  the  Charter,  as  well  as  material  facts  to  fulfill  the  requirements 
for  an  award  of  Charter  damages. 

[7]  The  Plaintiffs  admit  that  CU  is  not  a  government  entity  or  agent  of  the  government. 
However,  they  assert  that  the  amended  pleading  establishes  the  necessary  nexus  between  CU  and 
the  government  by  reason  of  the  statutory  authority  granted  to  CU  under  the 
Carleton  University  Act,  1952  and  the  Post-Secondary  Education  Choice  and  Excellence  Act 
which  allow  CU  to  operate  and  maintain  a  university  and  to  provide  post-secondary  education 
services  in  Ontario.  By  exercise  of  such  statutory  powers,  the  Plaintiffs  allege  that  CU  regulates 
and  prescribes  what  students  may  do  and  say  on  campus  under  threat  of  discipline. 

[8]  In  addition,  the  Plaintiffs  claim  that  consideration  of  the  Charter  claims  involves  matters 
of  mixed  law  and  fact  which  cannot  be  decided  without  a  full  record  generated  by  a  trial.  See 
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Canada  (Director  of  Investigation  and  Research,  Competition  Act),  v.  Southam  Inc.,  [1997] 
1  S.C.R.  748  and  Mandeville  v.  Manufacturers  Life  Insurance  Co.  (2002),  40  C.P.C.  (5th)  182 
(Ont.  S.C.).  The  Plaintiffs  rely  on  Transamerica  Life  Inc.  v.  ING  Canada  Inc.  (2003),  68  O.R. 
(3d)  457  (C.A.)  in  support  of  the  proposition  that  a  court  should  not  dispose  of  important  issues 
of  public  law  in  a  summary  fashion  without  a  full  record. 

[9]  In  my  opinion,  the  amended  pleading  does  not  cure  the  defects  identified  by  my  decision 
of  August  5,  201 1.  The  amended  pleading  does  not  disclose  a  reasonable  cause  of  action  because 
it  fails  to  plead  the  material  facts  to  establish  that  CU  is  implementing  a  specific  government 
program  or  policy  by  CU's  failure  to  allocate  space  for  the  particular  venue  the  Plaintiffs  chose 
to  advance  its  extra-curricular  objectives.  Such  objectives  include  the  mounting  of  Pro-Life 
exhibits,  the  Genocide  Awareness  Project,  and  Choice  Chain,  as  a  means  to  express  their  social, 
moral,  religious  or  political  views, 

[10]  In  R.  v.  Imperial  Tobacco  Canada  Ltd.,  201 1  SCC  42,  335  D.L.R.  (4th)  513,  Chief  Justice 
McLachlin  observed  at  paras.  22  and  24,  that  the  rules  governing  pleadings  oblige  a  claimant  to 
clearly  plead  the  facts  on  which  it  relies  in  making  a  claim: 

The  claimant  may  not  be  in  a  position  to  prove  the  facts  pleaded  at  the  time  of  the 
motion.  It  may  only  hope  to  be  able  to  prove  them.  But  plead  them  it  must.  The 
facts  pleaded  are  the  firm  basis  upon  which  the  possibility  of  success  of  the  claim 
must  be  evaluated.  If  they  are  not  pleaded,  the  exercise  cannot  be  properly 
conducted. 


This  is  not  unfair  to  the  claimant.  The  presumption  that  the  facts  pleaded  are  true 
operates  in  the  claimant's  favour.  The  claimant  chooses  what  facts  to  plead,  with 
a  view  to  the  cause  of  action  it  is  asserting.  [Emphasis  added] 

[11]  Furthermore,  T  do  not  agree  with  the  Plaintiffs  that  reference  by  the  Defendants  to 
statutory  provisions  in  the  Carleton  University  Act,  1952  in  the  Post-Secondary  Education 
Choice  and  Excellence  Act  as  well  as  to  the  general  by-laws  of  CU  does  not  comply  with 
Rule  21.01  prohibiting  the  admission  of  evidence  on  the  motion.  It  is  common  ground  that  the 
statutes  themselves  are  law  not  evidence;  however,  if  as  the  Plaintiffs  assert,  reference  to  the 
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by-laws  may  amount  to  admission  of  evidence,  and  I  have  not  been  so  persuaded,  I  would  add 
that  the  reasoning  which  follows  requires  no  reliance  on  the  by-laws. 

[12]  The  Plaintiffs  agree  that  in  Eldridge  v.  British  Columbia  (A.G.),  [1997]  3  S.C.R.  624,  the 
Supreme  Court  laid  out  the  test  by  which  to  determine  whether  an  Act  or  statutory  scheme 
amounts  to  a  government  program  within  the  meaning  of  s.  32  of  the  Charter, 

[13]  However,  the  Plaintiffs  refer  me  to  case  law  where  it  has  already  been  found  that  some 
Acts  of  a  university  may  be  subject  to  the  Charter.  Clearly,  McKinney  v.  University  of  Guelph, 
[1990]  3  S.C.R.  229,  is  the  leading  authority  on  the  application  of  the  Charter  to  universities. 
Chief  Justice  Dickson  observed  at  p.  275: 

My  conclusion  is  not  that  universities  cannot  in  any  circumstances  be  found  to  be 
part  of  government  for  the  purposes  of  the  Charter,  but  rather  that  the  appellant 
universities  are  not  part  of  government  given  the  manner  in  which  they  are 
presently  organized  and  governed. 

[14]  The  Plaintiffs'  reference  to  the  outcome  in  Pridgen  v.  University  of  Calgary,  2010 
ABQB  644,  497  A.R.  219,  under  appeal,  fails  to  recognize  that  the  Court  made  specific  reference 
to  the  governing  structure  of  the  university  in  that  case  which  involved  significant  government 
involvement.  On  this  basis,  the  Court  found  the  university  was  delivering  a  specific  government 
program  in  partnership  with  the  government.  By  contrast,  the  Carle  ton  University  Act,  1952 
created  an  autonomous  entity  whose  structure  and  governance  is  in  no  way  prescribed  by  the 
government.  Subsequent  enactment  of  the  Post-secondary  Education  Choice  and  Excellence  Act 
in  no  way  derogates  from  that  autonomy. 

[15]  The  Plaintiffs  argue  that  the  necessary  connection  to  government  programming  or  a 
specific  statutory  scheme  has  been  recognized  in  cases  where  the  entity  in  question  is  publicly 
funded  and  serves  a  public  need,  such  as  in  the  case  of  the  delivery  of  post-secondary  education 
by  universities.  However,  in  McKinney,  supra,  the  Supreme  Court  cautioned  at  p.  269  that  mere 
performance  of  a  public  service  by  a  publicly  funded  entity  may  not  be  sufficient  to  engage  the 
Charter, 

There  is  nothing  to  indicate  that  in  entering  into  these  arrangements,  the 
universities  were  in  any  way  following  the  dictates  of  the  government.  They  were 
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acting  purely  on  their  own  initiative.  Unless,  then,  it  can  be  established  that  they 
form  part  of  government,  the  universities'  action  here  cannot  fall  within  the  ambit 
of  the  Charter.  That  cannot  be  answered  by  the  mere  fact  that  they  are 
incorporated  and  perform  an  important  public  service.  Many  institutions  in  our 
society  perform  functions  that  are  undeniably  of  an  important  public  nature,  but 
are  undoubtedly  not  part  of  the  government. 

[16]  Consistent  with  that  reasoning,  Ross  J.  in  Dobreff  v.  Davenport,  2008  Carswell  Ont.  8244 
(S.C.)  at  para.  22,  cited  McKinney  in  holding  that  "the  Charter  was  not  intended  to  cover 
activities  by  non-governmental  entities  created  by  government  for  legally  facilitating  private 
individuals  to  do  things  of  their  own  choosing  without  engaging  governmental  responsibility." 
He  went  on  to  hold  at  para.  25  "the  Charter  does  not  apply  to  discriminatory  acts  by  a  private 
actor,  rather,  the  Charter  prohibits  discrimination  by  the  application  or  operation  of  law." 

[17]  In  finding,  as  I  have,  that  the  pleadings  fail  to  disclose  how  CU  has  effected  a  specific 
government  program  or  statutory  scheme,  I  am  reminded  of  the  result  in  Harrison  v.  University 
of  British  Columbia,  [1990]  3  S.C.R.  451  where  the  Supreme  Court  found  that  the  University  of 
British  Columbia  was  not  under  government  control  or  influence  notwithstanding  that  the 
university  was  fiscally  accountable  under  four  different  statutes.  Neither  the  Carleton  University 
Act  1952,  nor  the  Post-secondary  Education  Choice  and  Excellence  Act,  2000,  establish 
government  control  or  influence  over  CU  in  any  manner,  let  alone  with  respect  to  allocation  of 
space  or  venues  on  campus  property. 

[18]  It  is  unnecessary  for  me  to  specifically  address  the  Plaintiffs'  allegations  in  the  amended 
claim  that  s.  15  of  the  Charter  has  been  breached,  as  I  have  concluded  that  all  Charter  claims 
should  be  struck  without  leave  to  amend.  However,  I  would  hold  that  the  pleadings 
underpinning  the  s.  15  claim  fail  to  plead  that  the  Plaintiffs  fall  under  any  of  the  enumerated  or 
analogous  grounds  of  discrimination  which  have  served  "as  a  basis  for  unequal  treatment  based 
on  stereotypical  attributes  ascribed  to  the  group,  rather  than  on  the  true  worth  and  ability  or 
circumstances  of  the  individual":  see  Miron  v.  Trudel,  [1995]  2  S.C.R.  418;  Law  v.  Canada, 
supra;  Corbiere  v.  Canada  (Minister  of  Indian  and  Northern  Affairs),  [1999]  2  S.C.R.  203;  R.  v. 
Kapp,  [2008]  2  S.C.R.  483. 
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[19]  I  would  also  note  that  the  Court  of  Appeal  has  already  approved  the  striking  of  similar 
claims  advanced  under  s.  15  where  the  court  has  held  that  the  Plaintiff  has  failed  to  plead  the 
enumerated  or  analogous  ground  of  discrimination:  see  Rogers  v.  Fought  (2002),  159  O.A.C.  79; 
Deep  v.  Ontario,  [2005]  O.J.  No.  1294  (C.A.). 

[20]  In  answer  to  the  Plaintiffs'  argument  that  Charter  claims  affecting  the  larger  public 
interest  should  not  be  addressed  without  the  benefit  of  a  full  record  which  can  only  be  afforded  at 
trial,  I  would  observe  that  appeal  courts  in  other  cases  of  this  kind  have  not  been  so  restrained: 
see  Galati  v.  McGuinty  (1999),  127  O.A.C.  161;  Rogers  v.  Fought,  supra;  Deep  v.  Ontario, 
supra;  Dobreffv.  Davenport,  2007  ONCA  902,  88  O.R.  (3d)  719. 

[21]  Finally,  had  I  concluded  that  the  Charter  claims  as  pleaded  should  advance  to  trial,  I 
would  not  have  been  swayed  by  the  argument  advanced  by  CU  that  the  claim  fails  to  fulfill 
requirements  for  an  award  of  Charter  damages  in  accordance  with  the  test  set  down  by  the 
Supreme  Court  of  Canada  in  Vancouver  (City)  v.  Ward,  2010  SCC  27,  [2010]  2  S.C.R.  28.  The 
requirements,  as  noted  in  Ward,  are  best  achieved  by  evidence  that  would  establish:  (l)that  a 
Charter  right  has  been  infringed;  and  (2)  why  damages  are  an  appropriate  and  just  remedy. 
These  elements,  as  in  the  case  of  proof  of  any  claim  for  damages,  rest  upon  evidence  as  would  be 
received  during  a  trial  of  the  issue. 

The  Negligence  Claims 

[22]  In  my  opinion,  the  amended  claim  advanced  in  negligence  against  CU  alone  should  not 
be  foreclosed  at  this  juncture.  The  amended  pleading  in  negligence  is  now  contained  in 
1 6  paragraphs,  up  from  a  previous  4,  in  addition  to  the  prayer  for  relief. 

[23]  The  amended  pleading  details  the  relationship  between  CU,  its  employees  and  the 
Plaintiffs,  as  full-time  fee  paying  students;  the  rights  and  obligations  of  the  parties  as  described 
by  reference  to  CU's  internal  policies,  namely  the  Human  Rights  Policies  and  Procedures 
("HRPP")  and  the  Student  Rights  and  Responsibilities  Policy  ("SRRP");  it  quotes  verbatim  from 
the  first  and  second  paragraphs  of  the  HRPP  where  CU  acknowledges  "a  legal  undertaking  and 
responsibility  to  prevent  discrimination";  the  reasonable  expectations  of  the  Plaintiffs  in  relation 
to  the  policies;  how  CU  fell  short  of  its  obligations;  and  the  harm  which  flowed,  including 
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damage  to  reputation  from  CU's  use  of  its  authority  to  engage  the  police  and  other  measures 
against  the  Plaintiffs. 

[24]  The  amended  pleading  no  longer  contains  mere  conclusory  statements  as  I  had  observed 
in  my  previous  Reasons.  It  now  couples  the  allegations  pertaining  to  the  HRPP  and  SRRP  with 
the  claims  advanced  in  negligence,  as  I  had  suggested. 

[25]  The  amended  pleading  reflects  the  necessary  elements  for  a  cause  of  action  in  negligence. 
It  pleads  the  facts  that  give  rise  to  the  duty  of  care,  and  does  not  reflect  the  same  concerns 
expressed  in  Aba-Alkhail  v.  University  of  Ottawa,  201 0  ONSC  2385  at  para.  55: 

The  pleadings  do  not  plead  the  reason  why  the  alleged  duty  of  care  is  owed  to  the 
plaintiff.  The  pleadings  are  not  required  to  do  that  but  they  are  required  to  plead 
facts  that  could  give  rise  to  the  duty.  There  is  no  allegation  in  the  pleadings  that 
the  University  acted  in  such  a  way  as  to  give  an  undertaking  to  assume  such  a 
duty  to  the  plaintiff,  except  the  untenable  pleading  as  to  the  University  Contract. 
So,  the  relevant  facts  must  be  simply  the  facts  that  the  plaintiff  was  a  student  at 
the  University  and  the  University  had  the  alleged  policies. 

[26]  It  is  now  apparent  from  a  plain  reading  of  the  amended  pleading  how  the  Plaintiffs  allege 
CU  departed  from  the  undertaking  and  legal  responsibility  acknowledged  by  CU  in  the  HRPP. 
The  fresh  allegations  refer  to  intentional  conduct  on  the  part  of  CU  and  the  alleged  damage 
which  flowed  from  this  conduct.  Accordingly,  the  amended  pleading  alleges  intentional  conduct 
which  potentially  falls  outside  the  broad  margin  of  discretion  enjoyed  by  the  university:  see 
Gauthier  c.  Saint-Germain  (2010),  264  O.A.C.  336. 

[27]  The  Defendants  claim  that  the  pleading  describes  a  novel  duty  of  care.  I  am  no  longer 
convinced  that  this  is  the  case.  The  Supreme  Court  of  Canada  has  already  recognized  in  Young 
v.  Bella,  [2006]  1  S.C.R.  108,  that  a  claim  for  damages  to  reputation  may  be  brought  within  an 
action  for  negligence,  although  I  also  recognize  that  the  circumstances  in  Young  v.  Bella  arose 
from  the  conduct  of  university  professors  engaged  in  a  close  and  direct  relationship  to  the 
Plaintiff.  I  will  address  this  further  below. 

[28]  The  Defendants  argue  further  that,  although  departure  from  written  policy  may  in  isolated 
circumstances   give  rise  to   a  breach  of  a  duty  of  care  as   in  Heaslip  Estate  v. 
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Mansfield  Ski  Club  Inc.  (2009),  96  O.R.  (3d)  401,  in  the  circumstances  before  me  it  is  not 
foreseeable  that  failure  to  interpret  the  policy  in  the  Plaintiffs'  favour  would  result  in  harm.  The 
Defendants  say  that  a  duty  should  only  be  recognized  where  a  sufficiently  close  and  direct 
relationship  of  some  proximity  is  found  to  exist.  The  Defendants  refer  me  to  Cooper  v.  Hobart, 
[2001]  3  S.C.R.  537,  where  the  Supreme  Court  of  Canada  adopted  at  para.  30  the  two-part  test  in 
Anns  v.  Merton  London  Borough  Council,  [1978]  A.C.  728  (H.L.),  for  recognition  of  a  new  or 
novel  duty  of  care: 

In  brief  compass,  we  suggest  that  at  this  stage  in  the  evolution  of  the  law,  both  in 
Canada  and  abroad,  the  Anns  analysis  is  best  understood  as  follows.  At  [page551] 
the  first  stage  of  the  Anns  test,  two  questions  arise:  (1)  was  the  harm  that  occurred 
the  reasonably  foreseeable  consequence  of  the  defendant's  act?  and  (2)  are  there 
reasons,  notwithstanding  the  proximity  between  the  parties  established  in  the  first 
part  of  this  test,  that  tort  liability  should  not  be  recognized  here?  The  proximity 
analysis  involved  at  the  first  stage  of  the  Anns  test  focuses  on  factors  arising  from 
the  relationship  between  the  plaintiff  and  the  defendant.  These  factors  include 
questions  of  policy,  in  the  broad  sense  of  that  word.  If  foreseeability  and 
proximity  are  established  at  the  first  stage,  a  prima  facie  duty  of  care  arises.  At  the 
second  stage  of  the  Anns  test,  the  question  still  remains  whether  there  are  residual 
policy  considerations  outside  the  relationship  of  the  parties  that  may  negative  the 
imposition  of  a  duty  of  care. 

[29]  The  Defendants  finally  assert.that  there  would  be  sound  policy  reasons  not  to  recognize  a 
duty  in  the  circumstances  of  this  case,  having  regard  to  the  floodgate  of  claims  that  would  result 
if  every  policy  statement  gave  rise  to  tortious  conduct. 

[30]  In  my  opinion,  a  prima  facie  duty  of  care  is  not  foreclosed,  and  arguably  foreseeable  risk 
of  harm  arises  where  CU  rejects  its  own  recognized  legal  responsibility  to  students,  presuming  as 
I  must  on  a  Rule  21  motion  that  the  Plaintiffs  can  prove  CU  and  its  employees  orchestrated  their 
arrest,  harassment  and  intimidation,  and  consequent  damage  to  reputation. 

[31]  I  am  sensitive  to  the  potential  that  there  may  be  good  policy  reasons  for  refusing  to 
recognize  a  duty  in  the  circumstances  before  me;  however,  each  case  justifies  a  contextual 
analysis.  At  a  trial,  a  full  record  would  more  carefully  examine  the  context,  including  the  policy 
implications  of  recognizing  a  duty  of  care  where  the  university  has  pointedly  recognized  a  legal 
responsibility,  as  it  has  in  this  case  through  the  HRRP. 
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The  Individual  Defendants 

[32]  I  remain  of  the  view  that  the  allegations  as  pleaded  against  the  individual  Defendants  do 
not  give  rise  to  personal  liability.  All  Defendants  are  identified  as  employees  of  CU.  The 
allegations  made  against  each  in  pith  and  substance  relate  to  decisions  made  within  their 
ostensible  authority  as  CU  employees. 

[33]  With  the  possible  exception  of  the  Defendant  Burns,  who  at  all  material  times  was 
employed  as  Director  of  Safety  for  CU,  and  the  Defendant  Flannagan,  who  was  at  the  same  time 
employed  as  Director  of  CU's  Student  Affairs,  and  whom  the  Plaintiffs  allege  had  resort  to 
threats  of  police  intervention  and  disciplinary  action,  the  Plaintiffs'  attempt  to  ascribe  personal 
liability  against  all  Defendants  is  really  founded  upon  the  allegation  that  these  Defendants  acted 
to  advance  their  own  religious,  moral,  social  and  political  agendas,  ahead  of  their  professional 
obligations  in  the  circumstances.  However,  by  making  the  decision  they  did,  it  cannot  be  said 
that  they  acted  outside  the  bounds  of  the  authority  with  which  they  were  vested.  The  decisions 
themselves,  including  those  exercised  by  the  Defendants  Burns  and  Flannagan,  were  clearly  of 
the  kind  they  were  entrusted  to  make,  whether  or  not  they  advanced  coincidentally  or  by  design, 
their  own  personal  views. 

[34]  ScotiaMcLeod  Inc.  v.  Peoples  Jewellers  Limited '  (1 995),  26  O.R.  (3d)  481  (C.A.),  leave  to 
appeal  refused,  [1996]  S.C.C.A.  No.  40,  remains  the  seminal  case  cited  for  the  criteria  that  need 
to  be  met  to  apportion  personal  liability.  The  criteria  that  must  be  shown  are  that:  (1)  the  actions 
of  the  employees  are  themselves  tortious,  or  (2)  the  actions  of  employees  exhibit  a  separate 
identity  or  interest  from  that  of  the  corporation,  or  employer,  so  as  to  make  the  act  of  the  conduct 
complained  of  their  own.  The  holding  in  ScotiaMcLeod  departs  from  a  long  line  of  cases  in 
which  the  conduct  of  employees  and  officers  of  companies  have  been  examined  for  personal 
liability  for  conduct  ostensibly  carried  out  under  the  corporate  name.  All  of  these  cases  are  fact 
specific.  However,  in  the  absence  of  findings  of  fraud,  deceit,  dishonesty  or  want  of  authority  on 
the  part  of  employees  or  officers,  the  instances  in  which  personal  liability  is  found  are  rare. 

[35]  In  my  opinion,  the  amended  pleading  before  me  does  little  more  than  "window  dress"  the 
suggestion  of  a  separate  identity  or  interest  of  the  named  Defendants  from  that  of  CU.  There  is 
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no  allegation  of  fraud,  deceit,  dishonesty  or  true  want  of  authority.  The  new  allegations  do  not 
cross  into  the  category  of  rare  cases  where  personal  liability  would  be  found.  These  claims  are, 
therefore,  struck  without  leave  to  amend. 

Conclusion 

[36]  In  the  result,  the  allegations  in  the  Fresh  As  Amended  Statement  of  Claim  pertaining  to 
the  Charter  breaches,  and  the  claim  of  negligence  against  the  individual  Defendants  shall  be 
struck  without  leave  to  amend.  The  claim  of  negligence  against  CU  alone  survives  attack. 

Costs 

[37]  The  Defendants  have  provided  me  with  a  Costs  Outline  claiming  partial  indemnity  costs, 
including  fees  and  disbursements  of  $17,924.71,  for  preparation  and  attendance  on  a  one-day 
hearing  of  this  motion. 

[38]  The  Plaintiffs'  Costs  Outline  claims  partial  indemnity  costs  including  fees  and 
disbursements  of  $1 1,331.47. 

[39]  In  addressing  the  factors  under  Rule  57.01  that  may  affect  the  exercise  of  my  discretion 
under  s.  131  of  the  Courts  of  Justice  Act,  both  parties  emphasize  the  complexity  and  public 
importance  of  the  issues  addressed  by  this  motion,  particularly  as  they  relate  to  the  scope  of 
rights  arising  from  the  relationship  between  students  and  universities.  1  am  also  reminded  that  the 
Plaintiffs  are  impecunious  and  that  an  award  of  costs  could  effectively  bar  access  to  justice  in 
this  action. 

[40]  I  would  invite  counsel  to  consider  the  divided  success  on  this  motion,  and  the  fact  that  the 
issues  argued  were  to  a  large  extent  previously  addressed  by  two  days  of  argument  and  detailed 
facta  and  submissions  on  the  first  motion.  Additionally,  this  motion  focused  on  only  three  of  the 
eight  previously  considered  issues  and  required  only  one  day  of  argument. 

[41]  I  have  already  concluded  that  this  case  fails  to  meet  the  criteria  identified  in 
Harris  v.  Canada  (TD),  [1999]  2  F.C.  392,  for  the  reasons  set  out  in  my  Decision  on  Costs 
released  October  3,  201 1.  Moreover,  I  would  not  expect  any  new  facts  of  relevance  to  assist  me 
in  the  determination  of  whether  or  not  this  case  involves  public  interest  litigation. 
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[42]  If  the  parties  are  unable  to  agree  to  costs  within  30  days,  I  will  receive  written 
submissions  of  no  more  than  five  pages  in  length  from  the  parties.  Any  reply  submissions  should 
be  delivered  within  seven  days  thereafter  and  shall  be  limited  to  two  pages  in  length. 


Madam  Justice  Toscano  Roccamo 

Released:  January  10,  2012 
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ENDORSEMENT 


[1]  This  is  an  appeal  from  the  order  of  Toscano  Roccamo  J.  striking  those 
portions  of  the  appellants'  claim  pertaining  to  Charter  breaches  on  the  basis  that 
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those  portions  of  the  claim  disclose  no  reasonable  cause  of  action.  She  held  that 
the  appellants  failed  to  plead  the  material  facts  necessary  to  establish  that  the 
respondent  University  was  implementing  a  specific  government  program  or  policy 
by  failing  to  allocate  the  desired  space  for  the  appellants  to  advance  their  extra- 
curricular objectives.  She  also  struck  the  claims  made  against  the  individual 
respondents  as  disclosing  no  reasonable  cause  of  action. 

[2]  The  appellants  have  appealed  both  the  striking  of  the  Charter  claims  and 
the  claims  against  the  individual  respondents.  On  the  Charter  issue,  the 
appellants  argue  that  the  motion  judge  should  have  concluded  that  the  fresh  as 
amended  statement  of  claim  pleaded  facts  capable  of  satisfying  the  test  set  out 
in  Eidridge  v.  British  Columbia  (A.G.),  [1997]  3  S.C.R.  624  for  applying  the 
Charter  to  an  entity  such  as  the  respondent  University. 

[3]  In  Eidridge,  the  Supreme  Court  of  Canada  explained  that  the  Charter  may 
be  found  to  apply  to  a  private  entity  on  one  of  two  bases.  First,  it  may  be 
determined  that  the  entity  is  itself  "government"  for  purposes  of  s.  32  of  the 
Charter.  Second,  an  entity  may  be  found  to  attract  the  Charter's  scrutiny  with 
respect  to  a  particular  activity  that  can  be  ascribed  to  government.  As  to  the  first 
basis,  the  appellants  concede  that  the  respondent  is  not  "government"  for 
purposes  of  s.  32  of  the  Charter.    Rather,  as  noted  earlier,  they  argue  that  the 
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respondent  is  implementing  a  specific  government  program.  That  program  is  the 
delivery  of  post-secondary  education.  The  actions  of  the  respondent  such  as  the 
limiting  of  the  appellants'  right  to  freedom  of  expression  were,  according  to  the 
appellants,  actions  taken  by  the  University  in  the  course  of  delivering  a 
government  program.  In  the  appellants'  submissions,  therefore,  the  motion  judge 
erred  in  concluding  that  the  University  was  not  acting  as  government  in  the 
circumstances  of  this  case.  At  a  minimum,  the  appellants  argue  that  the  Eldridge 
issue  and  whether  the  respondent  was  subject  to  Charter  review  ought  to  have 
been  left  to  be  decided  at  trial  with  the  benefit  of  a  full  evidentiary  record. 

[4]  We  disagree.  As  explained  by  the  motion  judge,  when  the  University 
books  space  for  non-academic  extra-curricular  use,  it  is  not  implementing  a 
specific  government  policy  or  program  as  contemplated  in  Eldridge.  In  carrying 
out  this  particular  activity  there  is,  therefore,  no  triable  issue  as  to  whether 
Charter  scrutiny  applies  to  the  respondent's  actions. 

[5]  With  respect  to  the  striking  of  the  claim  against  the  individual  respondents, 
the  appellants  argue  that  the  fresh  as  amended  statement  of  claim  pleaded  that 
each  of  the  individual  respondents  was  acting  outside  of  his  or  her  capacity  as 
employees  of  the  university.  The  appellants  explain  that  this  is  because  the 
individual  respondents  did  not  agree  with  the  appellants'  political  view.  Putting 
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their  own  personal  beliefs  ahead  of  their  professional  obligations,  they  did  not 
respect  the  university  policies  in  the  way  they  dealt  with  the  appellants'  requests, 
in  making  these  allegations,  the  appellants  submit  that  the  facts  necessary  to 
demonstrate  that  the  individual  respondents  had  a  separate  identity  from  the 
University  were  pleaded  and  that  it  was  not  plain  and  obvious  that  the  negligence 
claims  against  them  could  not  succeed. 

[6]  We  would  not  give  effect  to  this  submission.  This  court's  decision  in 
Montreal  Trust  Co.  of  Canada  v.  Scotia  McLeod  Inc.  (1995),  26  O.R.  (3d)  481  set 
out  the  criteria  that  need  to  be  met  to  establish  personal  liability.  These  are: 

(1)  the  actions  of  the  employees  are  themselves  tortious;  or 

(2)  the  actions  of  the  employees  exhibit  a  separate  identity  or  interest  from 
that  of  the  corporation  or  employer  so  as  to  make  the  act  or  conduct 
complained  of  their  own. 

As  to  the  first  basis,  it  is  conceded  that  there  is  no  plea  in  the  fresh  as  amended 

statement  of  claim  for  fraud,  deceit,  dishonesty  or  want  of  authority  on  the  part  of 

the  individual  respondents. 

[7]  With  respect  to  the  second  branch  of  the  Scotia  McLeod  case,  we  agree 
with  the  motion  judge,  at  para.  35,  that  "the  amended  pleading  [...]  does  little 
more  than  "window  dress"  the  suggestion  of  a  separate  identity  or  interest  of  the 
named  Defendants  from  that  of  [Carleton  University]"  and,  at  para.  32,  that  "the 
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allegations  made  against  each  in  pith  and  substance  relate  to  decisions  made 
within  their  ostensible  authority  as  [Carleton  University]  employees".  The  fact 
that  the  individual  respondents  did  not  exhibit  a  separate  identity  or  interest  is 
confirmed  by  para.  145  of  the  fresh  as  amended  statement  of  claim  in  which  the 
appellants  pleaded  that,  "As  the  employer  of  the  individual  Defendants,  Carleton 
University,  permitted  or  acquiesced  the  individual  Defendants  to  act  in  the 
manner  that  they  did  and  as  such,  is  vicariously  liable  for  their  actions." 

[8]  In  the  result,  the  appeal  is  dismissed  with  costs  to  the  respondents  fixed  at 
$15,000  inclusive  of  disbursements  and  applicable  taxes. 

"Paul  Rouleau  J. A." 
"David  Watt  J. A." 
"S.E.  Pepall  J. A." 
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cross-appeal 
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1997:  May  28;  1997:  October  31. 

Present:  Lamer  C.J.  and  La  Forest,  L'Heureux-Dube, 
Sopinka,  Gonthier,  Cory,  McLachlin,  Iacobucci  and 
Major  JJ. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR 
QUEBEC 

Civil  rights  —  Right  to  privacy  —  Residence  require- 
ment —  Municipality  adopting  resolution  requiring  all 
new  permanent  employees  to  reside  within  its  territorial 
limits  —  Whether  right  to  choose  where  to  establish 
one's  home  falls  within  scope  of  right  to  privacy  — 
Whether  residence  requirement  infringes  employee' s 
right  to  privacy — If  so,  whether  infringement  justifiable 
—  Charter  of  Human  Rights  and  Freedoms,  R.S.Q., 
c.  C-12,  ss.  5,  9.1. 

Municipal  law  —  Resolution  —  Residence  require- 
ment —  Municipality  adopting  resolution  requiring  all 
new  permanent  employees  to  reside  within  its  territorial 
limits  —  Whether  municipal  resolution  valid  —  Whether 
residence  requirement  infringing  "right  to  privacy"  in 
Quebec  Charter  and  "right  to,  liberty"  in  Canadian 
Charter  —  Charter  of  Human  Rights  and  Freedoms, 
R.S.Q.,  c.  C-12,  ss.  5,  9.1  — Canadian  Charter  of  Rights 
and  Freedoms,  s.  7. 

Judgments  and  orders  —  Rectificatory  judgment  — 
Damages  —  Court  of  Appeal  ordering  employee  rein- 
stated and  awarding  her  damages  from  time  of  her  dis- 
missal until  time  of  trial —  Court  of  Appeal's  reasons 
indicating  that  no  damages  were  awarded  for  period 


Ville  de  Longueuil    Appelantellntim.ee  dans  le 
pourvoi  incident 

c. 

Michele  Godbout   IntimeelAppelante  dans  le 
pourvoi  incident 

et 

Procureur  general  du  Quebec   Mis  en  cause 

REPERFOFJE:  GODBOUT  C.  LONGUEUIL  (VHUE) 

N°  du  greffe:  24990. 

1997:  28  mai;  1997:  31  octobre. 

Presents:  Le  jnge  en  chef  Lamer  et  les  juges  La  Forest, 
L'Henrenx-Dube,  Sopinka,  Gonthier,  Cory,  McLachlin, 
Iacobucci  et  Major. 

EN  APPEL  DE  LA  COUR  D'APPEL  DU  QUEBEC 

Libertes  publiques  —  Droit  au  respect  de  la  vie  privee 
—  Obligation  de  residence  —  Resolution  de  la  munici- 
palite  obligeant  tous  les  nouveaux  employes  permanents 
a  resider  dans  ses  limites  territoriales  —  Le  droit  de 
choisir  le  lieu  de  sa  residence  est-il  vise  par  le  droit  au 
respect  de  la  vie  privee?  —  U obligation  de  residence 
porte-t-elle  atteinte  au  droit  au  respect  de  la  vie  privee 
des  employes?  —  Dans  V  affirmative,  V  atteinte  est-elle 
justifiable?  —  Charte  des  droits  et  libertes  de  la  per- 
sonne,  L.R.Q.,  ch.  C-12,  art.  5,  9.1. 

Droit  municipal  —  Resolution  —  Obligation  de  resi- 
dence —  Resolution  de  la  municipalite  obligeant  tous 
les  nouveaux  employes  permanents  a  resider  dans  ses 
limites  territoriales  —  La  resolution  est-elle  valide?  — 
L' obligation  de  residence  porte-t-elle  atteinte  au  idroit 
au  respect  de  [l]a  vie  privee»  garanti  par  la  Charte  que- 
becoise  et  au  «droit  a  la  liberte»  garanti  par  la  Charte 
canadienne?  —  Charte  des  droits  et  libertes  de  la  per- 
sonne,  L.R.Q.,  ch.  C-12,  art.  5,  9.1  —  Charte  cana- 
dienne des  droits  et  libertes,  art.  7. 

Jugements  et  ordonnances — Jugement  rectificatif — 
Dommages-interets  —  Com  d'appel  ordonnant  la  rein- 
tegration de  I'employee  et  accordant  des  dommages- 
interets  pour  la  per  lode  allant  de  son  congediement  au 
proces  —  Motifs  de  la  Cour  d'appel  indiquant  qu'elle 


[1997]  3  R.C.S. 


GODBOUT  C.  LONGUEUIL  (VILLE) 


845 


between  trial  and  appeal  because  they  had  not  been 
properly  quantified  —  No  holding  to  that  effect  in  for- 
mal judgment  —  Whether  Court  of  Appeal  erred  in  issu- 
ing rectificatory  judgment. 


Civil  procedure  —  Appeal  —  Court  of  Appeal  order- 
ing  employee  reinstated  and  awarding  her  damages 
from  time  of  her  dismissal  until  time  of  trial  —  No  dam- 
ages awarded  for  period  between  trial  and  appeal 
because  they  had  not  been  properly  quantified  — 
Whether  Court  of  Appeal  erred  in  not  permitting 
employee  to  introduce  evidence  at  appeal  hearing  in 
respect  of  damages  between  trial  and  appeal  —  Whether 
Court  of  Appeal  erred  in  not  requesting  parties  to  sub- 
mit additional  argument  on  that  issue  —  Whether  Court 
of  Appeal  erred  in  not  remanding  issue  of  damages  to 
Superior  Court  —  Code  of  Civil  Procedure,  R.S.Q., 
c.  C-25,  art.  523. 


The  appellant  city  adopted  a  resolution  requiring  all 
new  permanent  employees  to  reside  within  its  bounda- 
ries. As  a  condition  of  obtaining  permanent  employment 
as  a  radio  operator  for  the  city  police  force,  the  respon- 
dent signed  a  declaration  promising  that  she  would 
establish  her  principal  residence  in  the  city  and  that  she 
would  continue  to  live  there  for  as  long  as  she  remained 
in  the  city's  employ.  The  declaration  also  provided  that 
if  she  moved  out  of  the  city  for  any  reason,  she  could  be 
terminated  without  notice.  The  respondent's  position 
became  permanent  and,  approximately  one  year  later, 
she  moved  into  a  new  house  she  had  purchased  in  a 
neighbouring  municipality.  When  she  refused  to  move 
back  within  the  city's  limits,  her  employment  was  termi- 
nated. The  Superior  Court  dismissed  the  respondent's 
action  for  damages  and  reinstatement,  holding  that  the 
city's  residence  requirement  did  not  contravene  the 
Quebec  Charter  of  Human  Rights  and  Freedoms  and 
that  the  Canadian  Charter  of  Rights  and  Freedoms  did 
not  apply  in  this  case.  The  Court  of  Appeal  allowed  the 
respondent's  appeal,  concluding  that  the  residence 
requirement  was  invalid  mainly  because  it  was  contrary 
to  public  order.  It  granted  the  respondent's  request  for 
reinstatement  and  awarded  damages  for  the  financial 
losses  she  suffered  from  the  time  of  her  dismissal  until 
the  time  of  trial.  The  court  noted  that  the  damages  m 
respect  of  the  income  lost  by  the  respondent  during,  the 
period  between  the  trial  and  the  appeal  ("interim  dam- 
ages") had  not  been  properly  quantified  and  should  not 


n'octroie  pas  de  dommages-interets  pour  la  periode 
ecoulee  entre  le  proces  et  I'appel  parce  que  le  montant 
n'en  a  pas  ete  correctement  etabli —  Aucune  conclusion 
a  ce  sujet  dans  le  dispositif  du  jugement  —  La  Cour 
d'appel  a-t-elle  commis  une  erreur  en  rendant  un  juge- 
ment rectificatif? 

Procedure  civile  —  Appel  —  Cour  d'appel  ordonnant 
la  reintegration  de  V  employee  et  accordant  des  dom- 
mages-interets pour  la  periode  allant  de  son  congedie- 
ment  au  proces  —  Aucuns  dommages-interets  octroyes 
pour  la  periode  ecoulee  entre  le  proces  et  I'appel  parce 
que  le  montant  n'  en  a  pas  ete  correctement  etabli  —  La 
Cour  d'appel  a-t-elle  commis  une  erreur  en  ne  permet- 
tant  pas  a  I' employee  de  presenter,  au  cours  de  I' audi- 
tion de  Tappet,  des  elements  de  preuve  au  sujet  des 
dommages-interets  pour  la  periode  ecoulee  entre  le  pro- 
ces et  I'appel?  —  La  Cour  d'appel  a-t-elle  commis  une 
erreur  en  ne  demandant  pas  aux  parties  de  lui  soumettre 
des  observations  supplementaires  a  ce  sujet?  —  La  Cour 
d'appel  a-t-elle  commis  une  erreur  en  ne  renvoyant  pas 
la  question  des  dommages-interets  a  la  Cour  supe- 
rieure?  —  Code  de  procedure  civile,  L.R.Q.,  ch.  C-25, 
art.  523. 

La  ville  appelante  a  pris  une  resolution  obligeant  tous 
les  nouveaux  employes  permanents  a  habiter  dans  les 
limites  de  la  municipalite.  Pour  obtenir  sa  permanence 
comme  preposee  aux  telecommunications  du  service  de 
police,  l'intimee  a  signe  une  declaration  dans  laquelle 
elle  s'engageait  a.  etablir  sa  residence  principale  dans  les 
limites  de  la  ville  et  a  y  habiter  tout  le  temps  qu'elle 
travaillerait  pour  celle-ci.  La  declaration  stipulait  egale- 
ment  que  si  elle.  demenageait  de  la  ville,  pour  quelque 
raison  que  ce  soit,  elle  pourrait  etre  congediee  sans  avis. 
L'intimee  a  obtenu  sa  permanence  et,  environ  un  an  plus 
tard,  elle  a  achete  une  nouvelle  maison  dans  une  munici- 
palite voisine  et  y  a  emmenage.  Elle  a  ete  congediee 
lorsqu'elle  a  refuse*  de  s 'etablir  a  nouveau  dans  les 
limites  de  la  ville.  La  Cour  superieure  a  rejet£  1' action 
intentee  par  l'intimee  pour  obtenir  des  dommages-inte- 
rets et  pour  etre  reintegr6e  dans  ses  fonctions,  statu  ant 
que  l'obligation  de  residence  ne  contrevenait  pas  a  la 
Charte  des  droits  et  liberies  de  la  personne  du  Quebec 
et  que  la  Charte  canadienne  des  droits  et  liberies  ne 
s'appliquait  pas  en  l'espece.  La  Cour  d'appel  a  accueilli 
I'appel  de  l'intimee,  concluant  que  l'obligation  de  resi- 
dence etait  invalide  principalement  parce  qu'elle  etait 
contraire  a  l'ordre  public.  Elle  a  ordonne  la  reintegration 
de  l'intimee  et  lui  a  octroye  des  dommages-interets  pour 
la  perte  financiere  subie  entre  le  moment  du  congedie- 
ment  et  le  proces  en  premiere  instance.  Elle  a  signal^ 
que,  parce  que  le  montant  des  dommages-intenks  decou- 
lant  de  la  perte  de  revenus  subie  par  l'intimee  entre  le 
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be  awarded,  but  no  specific  holding  to  this  effect  was 
included  in  the  formal  judgment.  The  respondent 
brought  a  motion  for  rectification,  asking  that  the  court 
amend  its  formal  judgment  and  award  the  "interim  dam- 
ages". The  Court  of  Appeal  granted  the  motion  and 
amended  the  formal  judgment,  but  did  not  accede  to  the 
respondent's  request  to  recover  the  "interim  damages". 
The  city  appealed  on  the  substantive  issues,  and  the 
respondent  cross-appealed  on  the  damages  issue. 


Held:  The  appeal  and  cross-appeal  should  be  dis- 
missed. The  city's  residence  requirement  unjustifiably 
infringes  s.  5  of  the  Quebec  Charter. 

(1)  Appeal 

Per  La  Forest,  L'Heureux-Dube  and  McLachlin  JJ.: 
The  ambit  of  s.  32  of  the  Canadian  Charter  is  wide 
enough  to  include  all  entities  that  are  essentially  govern- 
mental in  nature  and  is  not  restricted  merely  to  those 
that  are  formally  part  of  the  structure  of  the  federal  or 
provincial  governments.  As  well,  under  s.  32,  particular 
entities  will  be  subject  to  Charter  scrutiny  in  respect  of 
certain  governmental  activities  they  perform,  even  if  the 
entities  themselves  cannot  accurately  be  described  as 
"governmental"  per  se.  Since  municipalities  cannot  but 
be  described  as  "governmental  entities",  they  are  subject 
to  the  Canadian  Charter.  First,  municipal  councils  are 
democratically  elected  by  members  of  the  general  public 
and  are  accountable  to  their  constituents  in  a  manner 
analogous  to  that  in  which  Parliament  and  the  provincial 
legislatures  are  accountable  to  the  electorates  they 
represent.  Second,  municipalities  possess  a  general  tax- 
ing power  that,  for  the  purposes  of  determining  whether 
they  can  rightfully  be  described  as  "government",  is 
indistinguishable  from  the  taxing  powers  of  the  Parlia- 
ment or  the  provinces.  Third,  and  importantly,  munici- 
palities are  empowered  to  make  laws,  to  administer 
them  and  to  enforce  them  within  a  defined  territorial 
jurisdiction.  Finally,  and  most  significantly,  municipali- 
ties derive  their  existence  and  law-making  authority 
from  the  provinces.  As  the  Canadian  Charter  clearly 
applies  to  the  provincial  legislatures  and  governments,  it 
must  also  apply  to  entities  upon  which  they  confer  gov- 
ernmental powers  within  their  authority.  Otherwise, 
provinces  could  simply  avoid  the  application  of  the 
Charter  by  devolving  powers  on  municipal  bodies.  Fur- 
ther, since  a  municipality  is  governmental  in  nature,  all 
its  activities  are  subject  to  Charter  review.  The  Cana- 


proces  et  l'appel  («domrnages-interSts  ulterieurs») 
n'avait  pas  ere  correctement  etabli,  la  cour  ne  pouvait 
les  octroyer.  Le  dispositif  du  jugement  ne  renfermait 
cependant  aucune  conclusion  explicite  a  cet  effet.  L'inti- 
mee  a  prdsente  une  requete  en  rectification  pour  deman- 
der  a  la  cour  de  modifier  son  dispositif  et  d'octroyer  les 
«dommages-interets  ulterieurs».  La  cour  a  fait  droit  a  la 
requete  et  modifie  le  dispositif  du  jugement,  mais  elle 
n'a  pas  fait  droit  a  la  demande  de  recouvrement  de  1  'in- 
timee  concernant  les  «dommages-interets  ulterieurs».  La 
ville  a  forme  un  pourvoi  contre  la  decision  quant  au 
fond  et  Pintimee  a  forme"  un  pourvoi  incident  contre  la 
decision  relative  aux  dommages-interets. 

Arret:  Le  pourvoi  et  le  pourvoi  incident  sont  rejetes. 
L' obligation  de  residence  imposee  par  la  ville  contre- 
vient  sans  justification  a  Part.  5  de  la  Charte  quebe- 
coise. 

(1)  Pourvoi 

Les  juges  La  Forest,  L'Heureux-Dube  et  McLachlin: 
L'article  32  de  la  Charte  canadienne  est  de  portee  assez 
large  pour  englober  toutes  les  entites  qui  sont  essentiel- 
lement  de  nature  gouvernementale  et  son  champ  d'ap- 
plication  ne  se  limite  pas  aux  seuls  organismes  qui  font 
officiellement  partie  de  la  structure  gouvernementale 
federale  ou  provinciale.  De  merne,  sous  le  regime  de 
Part.  32,  des  entites  donnees  peuvent  egalement  etre 
assujetties  a  un  examen  fonde  sur  la  Charte  relativement 
a  certaines  fonctions  gouvernementales  qu'elles  accom- 
plissent,  meme  si,  intrinsequement,  ces  entites  ne  peu- 
vent etre  correctement  d6crites  comme  «gouvernemen- 
tales».  Comme  on  ne  peut  faire  autrement  que  de  voir 
les  municipalites  comme  des  «entit6s  gouvernemen- 
tales;*, elles  sont  assujetties  a.  la  Charte  canadienne.  Pre- 
mierement,  les  conseils  municipaux  sont  elus  democrati- 
quement  par  les  citoyens  et  doivent  leur  rendre  compte 
de  la  meme  facon  que  le  Parlement  et  les  legislatures 
provinciales  sont  responsables  devant  leur  electorat  res- 
pectif.  Deuxiemement,  les  municipalites  jouissent  d'un 
pouvoir  general  de  taxation  qui,  pour  ce  qui  est  de  deter- 
miner si  on  peut  legitimement  les  considerer  comme  des 
entites  «gouvernementales»,  ne  se  distingue  pas  des 
pouvoirs  de  taxation  que  le  Parlement  ou  les  provinces 
exercent.  Un  troisieme  et  important  facteur  est  que  les 
municipalit6s  ont  le  pouvoir  d'etoblir  des  regies  de  droit, 
de  les  appliquer  et  de  les  faire  respecter  dans  les  limit es 
d'un  territoire  determine,  Finalement,  et  de  facon  plus 
importante,  les  municipalites  sont  des  creatures  des  pro- 
vinces dont  elles  tirent  leur  pouvoir  de  legiferer.  Comme 
la  Charte  canadienne  s' applique  incontestablement  aux 
legislatures  et  aux  gouvernements  provinciaux,  elle  ne 
peut  que  s'appliquer  aussi  aux  entites  qu'ils  investissent 
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from  them.  Moreover,  the  appellant  argued  that 
even  if  public  order  can  properly  be  analysed  apart 
from  arts.  1379  and  1437  C.C.Q.,  the  matter  at 
issue  was  one  of  "protective"  (as  opposed  to 
"directive")  public  order  and  that,  as  a  result,  the 
respondent  was  free  to  renounce  the  protection 
afforded  to  her  as  she  saw  fit;  see  B.  Lefebvre, 
"Quelques  considerations  sur  la  notion  d'ordre 
public  a  la  lumiere  du  Code  civil  du  Quebec",  in 
Diveloppements  recents  en  droit  civil  (1994),  149, 
at  pp.  149-60.  The  respondent,  by  contrast,  con- 
tended (a)  that  the  notion  of  public  order  is  not 
limited  to  the  terms  of  arts.  1379  and  1437  C.C.Q:, 
and  (b)  that  even  if  it  were,  the  residence  require- 
ment at  issue  would  nonetheless  constitute  an  abu- 
sive clause  within  the  meaning  of  art.  1437  C.C.Q. 
On  this  basis,  the  respondent  argued,  Baudouin 
J.A.  was  correct  in  finding  that  the  residence 
requirement  was  contrary  to  public  order  and, 
therefore,  void. 

In  their  written  submissions,  the  parties  gave 
considerable  attention  to  both  these  arguments. 
This  is  understandable  given  the  reasons  for  judg- 
ment of  the  majority  of  the  Court  of  Appeal.  In 
light  of  my  conclusions  in  respect  of  both  the 
Canadian  Charter  and  the  Quebec  Charter,  how- 
ever, I  do  not  consider  it  necessary  to  address 
either  the  ultra  vires  issue  or  the  public  order  issue 
on  their  merits,  and  I  decline  to  express  any  opin- 
ion about  them.  Instead,  I  propose  to  turn  directly 
to  an  examination  of  the  issues  earlier  set  out. 

(2)  Issue  1:  Whether  the  Residence  Require- 
ment Violates  Section  7  of  the  Canadian 
Charter 

(a)  Applicability  of  the  Canadian  Charter 

In  cases  where  a  party  seeks  to  invoke  the  pro- 
tection of  the  Canadian  Charter,  it  is,  of  course, 
important  to  ensure  that  the  Charter  actually 
applies  on  the  facts.  The  scope  of  Charter's  appli- 
cation is  delineated  by  s.  32(1),  which  provides  as 
follows: 

32.  (1)  This  Charter  applies 

(a)  to  the  Parliament  and  government  of  Canada  in 
respect  of  all  matters  within  the  authority  of  Parlia- 


reporter.  Elle  ajoute  que  meme  s'il  6tait  possible 
d' analyser  cette  notion  en  faisant  abstraction  des 
art.  1379  et  1437  C.C.Q.,  il  s'agissait  en  l'espece 
de  l'ordre  public  de  «protection»  (par  opposition  a 
une  regie  «imp£rative»)  et  que,  par  consequent, 
l'intimie  pouvait  librement  renoncer,  si  elle  le 
jugeait  bon,  a  la  protection  qui  lui  6tait  offerte;  voir 
B.  Lefebvre,  «Quelques  considerations  sur  la 
notion  d'ordre  public  i  la  lumiere  du  Code  civil  du 
Qu£bec»,  dans  Developpements  recents  en  droit 
civil  (1994),  149,  aux  pp.  149  a  160.  L'intime'e 
pretend  au  contraire  que  premierement,  la  notion 
d'ordre  public  ne  se  limite  pas  au  texte  des 
art.  1379  et  1437  C.C.Q.  et,  deuxiemement,  que 
m£me  si  tel  dtait  le  cas,  1' obligation  de  residence 
en  cause  constituerait  quand  m6me  une  clause  abu- 
sive au  sens  de  l'art  1437  C.C.Q.  En  consequence, 
rintim£e  affirme  que  le  juge  Baudouin  avait  raison 
de  conclure  que  1' obligation  de  residence  contreve- 
nait  a  l'ordre  public  et,  de  ce  fait,  6tait  nulle. 

Dans  leur  argumentation  6crite,  les  parties  ont 
amplement  d^veloppe"  ces  deux  arguments,  ce  qui 
se  comprend  vu  les  motifs  des  juges  majoritaires 
de  la  Cour  d'appel.  J'estime  toutefois,  compte  tenu 
des  conclusions  auxquelles  je  parviens  au  sujet  de 
la  Charte  canadienne  et  de  la  Charte  qu£b£coise, 
qu'il  n'est  n^cessaire  d'examiner  au  fond  ni  la 
question  de  Vultra  vires  ni  celle  de  l'ordre  public, 
et  je  m'abstiens  d'exprimer  quelque  opinion  que  ce 
soit  a  ce  sujet  Plutdt,  je  procdderai  directement  a 
l'examen  des  questions  exposes  ci-dessus. 

(2)  Question  1:  L'obligation  de  residence  con- 
trevient-elle  a  l'art.  7  de  la  Charte  cana- 
dienne? 

a)  L' applicability  de  la  Charte  canadienne 

Lorsqu'une  partie  se  reclame  de  la  Charte  cana- 
dienne, il  importe,  naturellement,  de  s' assurer  que 
celle-ci  s'applique  bien  dans  les  faits.  C'est  le 
par.  32(1)  de  ce  texte  de  loi  qui  en  definit  la  por- 
ted; il  est  ainsi  r6dig£: 

32.  (1)  La  presente  charte  s'applique: 

a)  au  Parlement  et  au  gouvernement  du  Canada,  pour 
tous  les  domaines  relevant  du  Parlement,  y  compris 
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ment  including  all  matters  relating  to  the  Yukon  Terri- 
tory and  Northwest  Territories;  and 

(b)  to  the  legislature  and  government  of  each  prov- 
ince in  respect  of  all  matters  within  the  authority  of 
the  legislature  of  each  province. 

Referring  to  this  provision  and  to  the  jurisprudence 
decided  under  it,  the  appellant  restated  in  this 
Court  the  application  argument  it  had  made  in  the 
Superior  Court  and  in  the  Court  of  Appeal.  Essen- 
tially, it  contended  that  while  municipalities  may 
be  subject  to  Charter  scrutiny  in  respect  of  the 
"public"  or  "governmental  acts"  they  undertake  — 
such  as  adopting  by-laws  —  they  will  nevertheless 
not  be  subject  to  the  Charter  in  respect  of  the  "pri- 
vate acts"  they  perform  —  such  as  setting  the 
terms  and  conditions  of  employment  for  their 
employees.  Positing  that  the  imposition  of  the  resi- 
dence requirement  in  this  case  amounted  to  setting 
a  term  of  employment  —  and  hence  to  a  "private 
act"  —  the  appellant  contended  that  the  Canadian 
Charter  finds  no  application  here  at  all.  Despite 
the  success  this  argument  has  enjoyed  in  the  courts 
below,  I  am  of  the  opinion  that  it  is  misguided.  My 
reasons  for  taking  this  view  can  best  be  explained 
through  a  brief  review  of  the  pertinent  jurispru- 
dence of  this  Court  dealing  with  the  scope  of  appli- 
cation of  the  Canadian  Charter. 


Perhaps  the  fullest  discussion  of  the  issue  of 
Charter  application  is  found  in  McKinney  v.  Uni- 
versity ofGuelph,  [1990]  3  S.C.R.  229,  and  in  its 
companion  cases,  Harrison  v.  University  of  British 
Columbia,  [1990]  3  S.C.R.  451,  Douglas! Kwantlen 
Faculty  Assn.  v.  Douglas  College,  [1990]  3  S.C.R. 
570,  and  Stoffman  v.  Vancouver  General  Hospital, 
[1990]  3  S.C.R.  483.  There,  this  Court  was  asked 
to  decide,  inter  alia,  whether  mandatory  retirement 
policies  adopted  by  certain  universities  and  col- 
leges (in  McKinney,  Harrison  and  Douglas)  and  by 
a  hospital  (in  Stoffman)  could  be  subjected  to 
Charter  review.  In  reiterating  and  elaborating 
upon  the  view  taken  by  Mclntyre  J.  in  the  seminal 
case  of  RWDSU  v.  Dolphin  Delivery  Ltd.,  [1986]  2 
S.C.R.  573  (viz.,  that  the  Canadian  Charter 
applies  to  Parliament,  to  the  provincial  legislatures, 
and  to  entities  that  carry  out  executive  (or  "admin- 
istrative") functions  of  government,  but  not  to  pri- 


ceux  qui  concernent  le  territoire  du  Yukon  et  les  terri- 
toires  du  Nord-Ouest; 

b)  a  la  legislature  et  au  gouvemement  de  chaque  pro- 
vince, pour  tous  les  domaines  relevant  de  cette  legis- 
lature. 

Citant  cette  disposition  ainsi  que  la  jurisprudence 
issue  de  son  application,  l'appelante  a  repris  le  rai- 
sonnement  qu'elle  avait  tenu  devant  la  Cour  sup6- 
rieure  et  devant  la  Cour  d'appei  concernant  Impli- 
cation de  la  Charte.  Elle  a  fait  valoir, 
essentiellement,  que  si  dans  l'accomplissement  de 
leurs  actes  «publics»  ou  «gouvernementaux»,  telle 
la  prise  de  reglements,  les  municipalit6s  peuvent 
etre  assujetties  a  un  examen  fonde'  sur  la  Charte, 
elles  n'en  sont  pas  moins  soustraites  a  son  applica- 
tion en  ce  qui  concerne  les  «actes  priveV,  comme 
l56tablissement  des  conditions  et  modalite's  d'em- 
ploi  de  leurs  employes.  Affirmant  qu'en  imposant 
V  obligation  de  residence  elle  fixait  une  condition 
d'emploi  et  accomplissait  un  «acte  prive»,  l'appe- 
lante a  soutenu  que  la  Charte  canadienne  ne  s'ap- 
pliquait  pas  du  tout  en  l'espece.  En  depit  du  succes 
qu'il  a  connu  devant  les  juridictions  infe'rieures, 
j'estime  que  cet  argument  n'est  pas  bien  fonde\  Je 
ne  pourrais  mieux  expliquer  les  raisons  d'une  telle 
opinion  qu'en  passant  brievement  en  revue  la  juris- 
prudence pertinente  de  notre  Cour  relative  au 
champ  d' application  de  la  Charte  canadienne. 

C'est  probablement  dans  les  arrdts  McKinney  c. 
University  de  Guelph,  [1990]  3  R.C.S.  229,  et  dans 
les  pourvois  connexes,  Harrison  c.  Universite  de 
la  Colombie-Britannique,  [1990]  3  R.C.S.  451, 
Douglas/ Kwantlen  Faculty  Assn.  c.  Douglas  Col- 
lege, [1990]  3  R.C.S.  570,  et  Stoffman  c.  Vancou- 
ver General  Hospital,  [1990]  3  R.C.S.  483,  qu'on 
retrouve  l'analyse  la  plus  complete  de  la  question 
de  l'applicabilite'  de  la  Charte.  Dans  ces  pourvois, 
notre  Cour  devait  determiner,  notamment,  si  les 
politiques  de  retraite  obligatoire  adoptees  par  des 
universites  et  colleges  (dans  les  affaires  McKinney, 
Harrison  et  Douglas)  et  par  un  hSpital  (dans  1' af- 
faire Stoffman)  pouvaient  donner  lieu  a  un  examen 
fonde"  sur  la  Charte.  En  reprenant  et  d6veloppant 
1' opinion  exprim6e  par  le  juge  Mclntyre  dans  l'ar- 
r6t  chamiere  SDGMR  c.  Dolphin  Delivery  Ltd., 
[1986]  2  R.C.S.  573  (selon  laquelle  la  Charte 
canadienne  s' applique  au  Parlement,  aux  16gisla- 
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vate  parties),  the  majority  in  McKinney,  Harrison 
and  Stoffrnan  found  that  the  Charter  did  not  apply 
on  the  facts,  since  the  institutions  whose  policies 
were  impugned  were  not  themselves  governmental 
in  nature;  nor  were  they  putting  into  place  a  gov- 
ernment programme  or  acting  in  a  governmental 
capacity  in  adopting  those  policies. 


In  Douglas,  by  contrast,  the  same  majority 
found  that  the  Canadian  Charter  did  apply  to  the 
mandatory  retirement  policy  at  issue,  on  the 
ground  that  Douglas  College  was,  in  light  of  its 
constituent  statute,  simply  an  emanation  of  govern- 
ment. I  described  the  differences  between  McKin- 
ney  and  Harrison,  on  the  one  hand,  and  Douglas, 
on  the  other,  at  pp.  584-85  of  the  latter  case: 

As  its  constituent  Act  makes  clear,  the  college  is  a 
Crown  agency  established  by  the  government  to  imple- 
ment government  policy.  Though  the  government  may 
choose  to  permit  the  college  board  to  exercise  a  measure 
of  discretion,  the  simple  fact  is  that  the  board  is  not  only 
appointed  and  removable  at  pleasure  by  the  government; 
the  government  may  at  all  times  by  law  direct  its  opera- 
tion. Briefly  stated,  it  is  simply  part  of  the  apparatus  of 
government  both  in  form  and  in  fact.  In  carrying  out  its 
functions,  therefore,  the  college  is  performing  acts  of 
government,  and  I  see  no  reason  why  this  should  not 
include  its  actions  in  dealing  with  persons  it  employs  in 
performing  these  functions.  Its  status  is  wholly  different 
from  the  universities  in  the  companion  cases  of  McKin- 
ney...  and  Harrison  .  . .  which,  though  extensively  reg- 
ulated and  funded  by  government,  are  essentially  auton- 
omous bodies.  Accordingly,  the  actions  of  the  college  in 
the  negotiation  and  administration  of  the  collective 
agreement  between  the  college  and  the  association  are 
those  of  the  government  for  the  purposes  of  s.  32  of  the 
Charter.  The  Charter,  therefore,  applies  to  these  activi- 
ties. 


Similar  considerations  to  those  underpinning  the 
application  analysis  in  Douglas  arose  in  Lavigne  v. 
Ontario  Public  Service  Employees  Union,  [1991]  2 


tures  provinciales  et  aux  entities  exercant  des  fonc- 
tions  executives  (ou  «adrninistratives»)  du  gouver- 
nement  mais  non  a  des  parties  privees),  les  juges 
majoritaires  ont  statue\  dans  les  arrets  McKinney, 
Harrison  et  Stoffrnan,  que  les  faits  ne  donnaient 
pas  ouverture  a  l'application  de  la  Charte,  car  les 
6tablissements  dont  les  politiques  e'taient  contes- 
ted n'6taient  pas  eux-m6mes  de  nature  gouverne- 
mentale  et  n'avaient  pas  adopts  ces  politiques  en 
execution  d'un  programme  gouvernemental  ni  a 
titre  gouvernemental. 

Dans  TarrSt  Douglas,  par  contre,  les  memes 
juges  majoritaires  ont  conclu  que  la  Charte  cana- 
dienne  s'appliquait  a  la  politique  de  retraite  obliga- 
toire  en  cause,  parce  que  la  loi  constitutive  de 
l'6tablissement  faisait  de  celui-ci  une  simple  Ema- 
nation du  gouvernement.  J'ai  expose  les  distinc- 
tions qui  existaient  entre  les  arrets  McKinney  et 
Harrison,  d'une  part,  et  l'arrSt  Douglas,  d'autre 
part,  aux  pp.  584  et  585  de  ce  dernier  arret: 

Comme  sa  loi  constitutive  l'indique  clairement,  le  col- 
lege est  un  mandataire  de  la  Couronne  etabli  par  le  gou- 
vernement pour  mettre  en  oeuvre  une  politique  gouver- 
nementale.  Bien  que  le  gouvernement  puisse  permettre 
au  conseil  du  college  d'exercer  un  certain  pouvoir  dis- 
cretionnaire,  il  n'en  demeure  pas  moins  que  les 
membres  du  conseil  sont  nommes  a  titre  amovible  par  le 
gouvernement  et  que  celui-ci  peut  en  tout  temps  regle- 
menter  le  fonctionnement  du  college  par  loi.  En  resume, 
il  fait  simplement  partie  de  l'appareil  gouvernemental 
tant  dans  la  forme  que  dans  les  faits.  Par  consequent, 
dans  l'execution  de  ses  fonctions,  le  college  execute  des 
actes  gouvernementaux,  et  je  ne  vois  aucune  raison  de 
ne  pas  inclure  dans  cela  les  mesures  prises  envers  les 
personnes  qu'il  embauche  pour  executer  ces  fonctions. 
Son  statut  est  tout  a  fait  different  de  celui  des  universites 
dans  les  pourvois  connexes  McKinney  [. .  .]  et  Harrison 
[. . .]  qui,  bien  qu'elles  soient  considerablement  regle- 
mentees  et  subventionnees  par  le  gouvernement,  sont 
essentiellement  des  organismes  autonomes.  Par  conse- 
quent, les  actions  du  college  dans  la  negociation  et  l'ap- 
plication de  la  convention  collective  entre  le  college  et 
1'  association  sont  celles  du  gouvernement  aux  fins  de 
Tart.  32  de  la  Charte.  Par  consequent,  la  Charte  s'ap- 
plique  a  ces  activites. 

Des  considerations  analogues  a  celles  qui  fon- 
daient  l'analyse  de  1' applicability  de  la  Charte 
dans  l'arret  Douglas  ont  6t6  abordees  dans  Lavigne 
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S.C.R.  211.  There,  the  principal  issue  was  whether 
a  provision  of  a  collective  agreement  compelling 
the  appellant  to  pay  union  dues  despite  his  non- 
membership  in  the  respondent  union  violated  the 
Charter  guarantees  of  freedom  of  expression  and 
association,  insofar  as  the  dues  were  being  used  to 
pay  for  specific  political  purposes  chosen  by  the 
union.  In  addressing  whether  the  collective  agree- 
ment provision  at  issue  was  subject  to  Charter 
scrutiny  at  all,  I  found  for  the  majority  that  the 
appellant's  employer,  the  Ontario  Council  of 
Regents  for  Colleges  of  Applied  Arts  and  Technol- 
ogy, was,  by  virtue  of  the  terms  of  its  empowering 
Act,  essentially  governmental  in  nature.  Drawing  a 
parallel  with  Douglas,  I  stated,  at  pp.  311-12: 


[Douglas],  like  the  present  appeal,  involved  a  collective 
agreement  between  the  college  and  the  Association  (a 
union  under  the  applicable  legislation).  TheTe  the  Minis- 
ter of  Education  by  statute  exercised  a  degree  of  control 
over  the  college  that  closely  matched  that  exercised  by 
the  Ministry  over  the  Council  in  the  present  case.  It  is 
true  that  in  Douglas  the  college's  constituent  Act 
expressly  described  it  as  an  agent  of  the  Crown,  whereas 
here  the  Act  simply  gives  the  Minister  power  to  conduct 
and  govern  the  colleges  and  in  this  endeavour  the  Min- 
ister is  to  be  "assisted"  by  the  Council.  But  the  reality  is 
the  same.  The  government,  through  the  Minister,  has  the 
same  power  of  "routine  or  regular  control",  to  use  the 
expression  of  the  majority  of  this  Court,  in  Harri- 
son. . .  and  Stojfman  . .  . ,  companion  cases  to  Douglas. 


On  this  basis,  the  majority  found  that  the  Council 
of  Regents  was  subject  to  the  Charter. 

Comparing  McKinney,  Harrison  and  Stojfman 
on  the  one  hand  to  Douglas  and  Lavigne  on  the 
other  makes  clear  what  I  take  to  be  an  important 
idea  governing  the  application  of  the  Canadian 
Charter  to  entities  other  than  Parliament,  the  pro- 
vincial legislatures  or  the  federal  or  provincial 
governments;  namely,  that  where  such  entities  are, 
in  reality,  "governmental"  hi  nature  —  as  evi- 
denced by  such  things  as  the  degree  of  government 
control  exercised  over  them,  or  by  the  governmen- 
tal quality  of  the  functions  they  perform  —  they 


c.  Syndicat  des  employe's  de  la  fonction  publique 
de  V  Ontario,  [1991]  2  R.C.S.  211.  II  fallait  princi- 
palement  determiner  si  une  disposition  d'une  con- 
vention collective  obligeant  Tappelant  a  acquitter 
une  cotisation  mSme  s'il  n'etait  pas  membre  du 
syndicat  intime  contrevenait  a  la  liberty  d'expres- 
sion  et  dissociation  garantie  par  la  Charte,  dans  la 
mesure  ou  ces  cotisations  servaient  au  financement 
de  buts  politiques  precis  determines  par  le  syndi- 
cat. En  examinant  la  question  de  savoir  si  cette  dis- 
position pouvait  faire  l'objet  d'un  examen  fonde 
sur  la  Charte,  j'ai  conclu  au  nom  des  juges  majori- 
ties que,  de  par  sa  loi  habilitante,  l'employeur  de 
Tappelant,  le  Conseil  des  gouverneurs  des  colleges 
d'arts  applique's  et  de  technologie  de  l'Ontario, 
etait  essentieilement  de  nature  gouvernementale. 
Dressant  un  parallele  avec  l'arrgt  Douglas,  j'ai 
ecrit,  aux  pp.  311  et  312: 

II  s'agissait  dans  cette  affaire,  comme  enl'espece,  d'une 
convention  collective  conchie  entre  le  college  et  1' asso- 
ciation (un  syndicat  en  vertu  de  la  loi  applicable).  En 
vertu  de  la  Loi,  le  ministre  de  l'Education  exercait  sur  le 
college  un  certain  degre  de  controle  s'apparentant  etroi- 
tement  a  celui  qu'exerce  le  Ministre  sur  le  Conseil  dans 
le  present  pourvoi.  II  est  vrai  que,  dans  1'arret  Douglas, 
la  loi  constitutive  du  college  le  designait  expressement 
comme  un  mandataire  de  la  Couronne,  tandis  que  la  Loi 
en  l'espece  confere  simplement  au  Ministre  le  pouvoir 
de  regir  les  colleges  et  de  beneficier,  a  cette  fin,  de 
«l'aide»  du  Conseil.  Mais  la  realite'  est  la  meme.  Le  gou- 
vernement,  par  l'entremise  du  Ministre,  y  possede  un 
pouvoir  similaire  de  «controle  routinier  ou  regulier», 
pour  reprendre  I'expression  utilisee  par  notre  Cour  a  la 
majorite  dans  les  pourvois  connexes  a  1' arret  Douglas, 
Harrison  [.  . .]  et  Stojfman. . . 

Les  juges  majoritaires  ont  done  statue  que  le  Con- 
seil des  gouverneurs  etait  assujetti  a  la  Charte. 

La  comparaison  entre  les  arrets  McKinney,  Har- 
rison et  Stoffinan  d'un  cdte  et  les  arrets  Douglas  et 
Lavigne,  de  l'autre,  fait  ressortir  clairement  ce  qui 
me  paralt  6tre  un  principe  important  de  1' applicabi- 
lity de  la  Charte  canadienne  a  des  entity  autres 
que  le  Parlement,  les  legislatures  provinciales  ou 
les  gouvernements  federal  ou  provinciaux:  lorsque 
ces  entity's  sont  en  r£alit£  de  nature  «gouvernemen- 
tale»  —  en  raison,  par  exemple,  du  degre  de  con- 
trole gouvernemental  dont  elles  font  l'objet  ou  de 
la  nature  gouvernementale  des  fonctions  qu'elles 
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cannot  escape  Charter  scrutiny.  In  other  words,  the 
ambit  of  s.  32  is  wide  enough  to  include  all  entities 
that  are  essentially  governmental  in  nature  and  is 
not  restricted  merely  to  those  that  are  formally  part 
of  the  structure  of  the  federal  or  provincial  govern- 
ments. This  is  not  to  say,  of  course,  that  the  Char- 
ter applies  only  to  those  entities  (other  than  Parlia- 
ment, the  provincial  legislatures  and  the  federal 
and  provincial  governments)  that  are,  by  their 
nature,  governmental.  Indeed,  it  may  be  that  partic- 
ular entities  will  be  subject  to  Charter  scrutiny  in 
respect  of  certain  governmental  activities  they  per- 
form, even  if  the  entities  themselves  cannot  accu- 
rately be  described  as  "governmental"  per  se;  see, 
e.g.,  Re  Klein  and  Law  Society  of  Upper  Canada 
(1985),  50  O.R.  (2d)  118  (Div.  Ct.),  at  p.  157, 
where  Callaghan  J.  held  for  the  majority  that  even 
though  the  Law  Society  of  Upper  Canada  is  not 
itself  governmental  in  nature,  it  may  nevertheless 
be  subject  to  the  Charter  in  performing  what 
amount  to  governmental  functions.  Rather,  it  is 
simply  to  say  that  where  an  entity  can  accurately 
be  described  as  "governmental  in  nature",  it  will 
be  subject  in  its  activities  to  Charter  review.  Thus, 
the  Charter  applied  to  Douglas  College  (in  Doug- 
las) and  to  the  Council  of  Regents  (in  Lavigne) 
because  those  bodies  were  wholly  controlled  by 
government  and  were,  in  essence,  emanations  of 
the  provincial  legislatures  that  created  them.  Since 
the  same  could  not  be  said  of  the  institutions  under 
examination  in  McKinney,  Harrison  and  Stoffman 
(and  since  none  of  those  institutions  was  imple- 
menting a  specific  government  policy  or  pro- 
gramme in  adopting  its  mandatory  retirement  regu- 
lations), the  Charter  did  not  apply  in  those  cases. 


The  possibility  that  the  Canadian  Charter  might 
apply  to  entities  other  than  Parliament,  the  provin- 
cial legislatures  and  the  federal  or  provincial  gov- 
ernments is,  of  course,  explicitly  contemplated  by 


ex£cutent  —  elles  ne  peuvent  se  soustraire  a  l'exa- 
men  fonde-  sur  la  Charte.  En  d'autres  termes, 
l'art.  32  est  de  port6e  assez  large  pour  englober 
toutes  les  entites  qui  sont  essentiellement  de  nature 
gouvernementale  et  son  champ  d'application  ne  se 
limite  pas  aux  seuls  organismes  qui  font  officiel  le- 
nient partie  de  la  structure  gouvernementale  f6d6- 
rale  ou  provinciale.  Cela  ne  veut  pas  dire,  bien  sur, 
que  la  Charte  ne  s'applique  qu'aux  entites  (autres 
que  le  Parlement,  les  legislatures  provinciales  et 
les  gouvernements  fSd^ral  ou  provinciaux)  qui 
sont  de  nature  gouvernementale.  II  se  peut  tres 
bien,  en  effet,  que  des  entites  donn£es  soient  assu- 
jetties  £  un  examen  fonde"  sur  la  Charte  relative- 
ment  a  certaines  fonctions  gouvernementales 
qu' elles  accomplissent,  m6me  si,  intrinsequement, 
ces  entite's  ne  peuvent  Stre  correctement  decrites 
comme  « gouvernementale s»;  voir,  par  exemple, 
Re  Klein  and  Law  Society  of  Upper  Canada 
(1985),  50  O.R.  (2d)  118  (C.  div.),  a  la  p.  157,  oil 
le  juge  Callaghan,  s'exprimant  au  nom  de  la  majo- 
rity, a  statue-  que  m§me  si  le  Barreau  du  Haut- 
Canada  n'6tait  pas  lui-mgme  une  entite-  de  nature 
gouvernementale,  il  pouvait  ne"anmoins  Stre  assu- 
jetti  h.  la  Charte  relativement  &  l'execution  de  fonc- 
tions assimilables  a  des  fonctions  gouvernemen- 
tales. Cela  signifie  simplement  que  lorsqu'on  peut 
correctement  dire  d'une  entity  qu'elle  est  de 
«nature  gouvernementale »,  ses  activity  pourront 
6tre  examinees  en  fonction  de  la  Charte.  C'est 
pourquoi  la  Charte  s'est  appliqu6e  au  college 
Douglas  (dans  l'arrgt  Douglas)  et  au  Conseil  des 
gouverneurs  (dans  VmH  Lavigne);  ces  organismes 
6taient  entierement  contr616s  par  le  gouvernement 
et  6taient  essentiellement  des  Emanations  de  la 
legislature  provinciale  qui  les  avait  cr66s.  Comme 
on  ne  pouvait  par  ailleurs  porter  le  mgme  jugement 
sur  les  etablissements  en  cause  dans  les  arrets 
McKinney,  Harrison  et  Stoffman  (et  comme  aucun 
d'eux  ne  mettait  en  ceuvre  un  programme  ou  une 
politique  gouvernemental  determine  en  adoptant 
son  regime  de  retraite  obligatoire),  la  Charte  ne 
s'appliquait  pas  h  eux. 

Naturellement,  le  texte  du  par.  32(1)  prevoit 
explicitement  la  possibilite  que  la  Charte  cana- 
dienne  s'applique  a  des  entites  autres  que  le  Parle- 
ment, les  legislatures  provinciales  ou  les  gouverne- 
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the  language  of  s.  32(1)  inasmuch  as  entities  that 
are  controlled  by  government  or  that  perform  truly 
governmental  functions  are  themselves  "matters 
within  the  authority"  of  the  particular  legislative 
body  that  created  them.  Moreover,  interpreting 
s.  32  as  including  governmental  entities  other  than 
those  explicitly  listed  therein  is  entirely  sensible 
from  a  practical  perspective.  Were  the  Charter  to 
apply  only  to  those  bodies  that  are  institutionally 
part  of  government  but  not  to  those  that  are  —  as  a 
simple  matter  of  fact  —  governmental  in  nature  (or 
performing  a  governmental  act),  the  federal  gov- 
ernment and  the  provinces  could  easily  shirk  their 
Charter  obligations  by  conferring  certain  of  their 
powers  on  other  entities  and  having  those  entities 
carry  out  what  are,  in  reality,  governmental  activi- 
ties or  policies.  In  other  words,  Parliament,  the 
provincial  legislatures  and  the  federal  and  provin- 
cial executives  could  simply  create  bodies  distinct 
from  themselves,  vest  those  bodies  with  the  power 
to  perform  governmental  functions  and,  thereby, 
avoid  the  constraints  imposed  upon  their  activities 
through  the  operation  of  the  Charter.  Clearly,  this 
course  of  action  would  indirectly  narrow  the  ambit 
of  protection  afforded  by  the  Charter  in  a  manner 
that  could  hardly  have  been  intended  and  with  con- 
sequences that  are,  to  say  the  least,  undesirable. 
Indeed,  in  view  of  their  fundamental  importance, 
Charter  rights  must  be  safeguarded  from  possible 
attempts  to  narrow  their  scope  unduly  or  to  cir- 
cumvent altogether  the  obligations  they  engender. 


I  pause  here  to  reiterate  an  important  observa- 
tion made  in  the  cases  discussed  earlier  concerning 
how  the  notion  of  "government"  is  to  be  under- 
stood. The  mere  fact  that  an  entity  performs  what 
may  loosely  be  termed  a  "public  function"  will  not 
by  itself  mean  that  the  body  under  examination  is 
"governmental"  in  nature.  Thus,  with  specific  ref- 
erence to  the  distinction  between  the  applicability 
of  the  Charter,  on  the  one  hand,  and  the  suscepti- 
bility of  public  bodies  to  judicial  review,  on  the 
other,  I  stated  as  follows,  at  p.  268  of  McKinney: 


ments  federal  et  provinciaux,  car  les  entites  faisant 
l'objet  d'un  contrSle  gouvernemental  ou  executant 
des  fonctions  ventablement  gouvernementales  res- 
sortissent  elles-mSmes  aux  «domaines  relevant*  de 
l'assembiee  legislative  qui  les  a  creees.  D'un  point 
de  vue-  pratique,  en  outre,  il  est  tout  a  fait  sense" 
d'interpre'ter  l'art.  32  comme  incluant  d'autres 
entite's  gouvernementales  que  celles  qui  y.  sont 
expressdment  £nume'r£es.  Si  la  Charte  devait  en 
effet  ne  s'appliquer  qu'aux  organismes  faisant  ins- 
titutionnellement  partie  du  gouvernement  et  non  a 
ceux  qui  sont  de  nature  gouvernementale  (ou  qui 
accomplissent  des  actes  gouvernementaux)  dans 
les  faits,  le  gouvernement  federal  et  les  provinces 
pourraient  facilement  se  soustraire  aux  obligations 
que  la  Charte  leur  impose  en  octroy  ant  certains  de 
leurs  pouvoirs  a  d'autres  entites  et  en  leur  faisant 
exdcuter  des  fonctions  ou  appliquer  des  politiques 
qui  sont,  en  realite,  gouvernementales.  Autrement 
dit,  le  Parlement,  les  legislatures  provinciales  et  la 
branche  executive  des  gouvernements  federal  ou 
provinciaux  n'auraient  qu'a  creer  des  organismes 
distincts  d'eux  et  a  leur  conferer  le  pouvoir  d'exe- 
cuter  des  fonctions  gouvernementales  pour  echap- 
per  aux  contraintes  que  la  Charte  impose  a  leurs 
activites.  De  toute  Evidence,  cette  facon  de  faire 
r6duirait  indirectement  la  port^e  de  la  protection 
pr6 vue  par  la  Charte  d'une  maniere  que  le  legisla- 
tes pourrait  difficilement  avoir  voulue  et  entrame- 
rait  des  consequences  pour  le  moins  indesirables. 
En  effet,  compte  tenu  de  leur  importance  fonda- 
mentale,  les  droits  garantis  par  la  Charte  doivent 
6tre  prot^g^s  contre  toute  tentative  visant  a  en 
r6duire  indument  la  portee  ou  a  echapper  complfe- 
tement  aux  obligations  qui  en  decoulent. 

Je  rappelle,  en  passant,  une  importante  observa- 
tion formuiee  dans  les  arrSts  examines  ci-dessus, 
au  sujet  de  la  definition  de  la  notion  de  «gouverne- 
ment».  Le  simple  fait  qu'une  entite  execute  des 
fonctions  qu'on  peut  vaguement  qualifier  de 
«publiques»  ne  signifie  pas  en  soi  que  l'organisme 
en  cause  est  de  nature  «gouvernementale».  C'est 
pourquoi,  dans  l'arr6t  McKinney,  j'ai  tenu,  sur  le 
sujet  precis  de  la  distinction  existant  entre  l'appli- 
cabilite  de  la  Charte  et  l'assujettissement  des  orga- 
nismes publics  au  contrdle  judiciaire,  les  propos 
suivants,  a  la  p.  268: 
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It  was  not  disputed  that  the  universities  are  statutory 
bodies  performing  a  public  service.  As  such,  they  may 
be  subjected  to  the  judicial  review  of  certain  decisions, 
but  this  does  not  in  itself  make  them  part  of  government 
within  the  meaning  of  s.  32  of  the  Charter. ...  In  a 
word,  the  basis  of  the  exercise  of  supervisory  jurisdic- 
tion by  the  courts  is  not  that  the  universities  are  govern- 
ment, but  that  they  are  public  decision-makers.  [Empha- 
sis added.] 


In  order  for  the  Canadian  Charter  to  apply  to  insti- 
tutions other  than  Parliament,  the  provincial  legis- 
latures and  the  federal  and  provincial  governments, 
then,  an  entity  must  truly  be  acting  in  what  can 
accurately  be  described  as  a  "governmental"  —  as 
opposed  to  a  merely  "public"  —  capacity.  The  fac- 
tors that  might  serve  to  ground  a  finding  that  an 
institution  is  performing  "governmental  functions" 
do  not  readily  admit  of  any  a  priori  elucidation. 
Nevertheless,  and  as  I  stated  further  on  in  McKin- 
ney  (at  p.  269),  "[a]  public  purpose  test  is  simply 
inadequate"  and  "is  simply  not  the  test  mandated 
by  s.  32". 

Having  set  out  what  I  take  to  be  the  guiding 
principles,  I  turn  now  to  examine  directly  the 
Charter  application  issues  in  this  appeal.  The  main 
issue  concerns  whether  the  Canadian  Charter 
applies  to  municipalities  —  like  the  appellant  —  at 
all.  To  my  mind,  the  analysis  I  have  undertaken 
thus  far  leads  inexorably  to  the  conclusion  that  it 
does.  While  this  Court  has  never  before  expressly 
endorsed  that  proposition,  we  have  done  so  infer- 
entially,  inasmuch  as  we  have  already  applied  the 
Charter  to  municipal  by-laws  without  specifically 
engaging  in  an  analysis  of  the  application  issue; 
see  Ramsden  v.  Peterborough  (City),  [1993]  2 
S.C.R.  1084.  Moreover,  the  view  that  municipali- 
ties are  subject  to  the  Charter  is  not  only  sound, 
but  also  wholly  consistent  with  the  case  law  I  have 
been  discussing.  Indeed,  municipalities  —  though 
institutionally  distinct  from  the  provincial  govern- 
ments that  create  them  —  cannot  but  be  described 
as  "governmental  entities".  I  base  this  finding  on  a 
number  of  considerations. 


On  n'a  pas  conteste  que  les  universites  sont  des  orga- 
nismes  crees  par  la  loi  qui  fournissent  un  service  public. 
Comme  telle  s,  certaines  de  leurs  decisions  peuvent  etre 
soumises  au  contrdle  judiciaire,  mais  elles  ne  deviennent 
pas  pour  autant  partie  du  gouvernement  au  sens  de 
l'art.  32  de  la  Charte.  [. . .]  Bref,  ce  qui  justifie  Fexer- 
cice  de  la  competence  de  surveillance  des  tribunaux 
judiciaires  est  non  pas  le  fait  que  les  universites  font 
partie  du  gouvernement,  mais  le  fait  que  ce  sont  des 
decideurs  publics.  [Je  souligne.] 

Pour  que  la  Charte  canadienne  s' applique  a  une 
institution  autre  que  le  Parlement,  les  legislatures 
provinciales  et  les  gouvernements  f£d£ral  et  pro- 
vinciaux,  il  faut  que  1 'entity  accomplisse  vdritable- 
ment  des  actes  pouvant  gtre  correctement  qualifies 
de  «gouvernementaux»  et  non  pas  simplement  de 
«publics».  Les  facteurs  permettant  de  conclure  a 
l'ex£cution  de  «fonctions  gouvernementales»  lais- 
sent  peu  de  place  a  l'a  priori.  II  n'en  reste  pas 
moins  que  «[l]e  critere  de  l'objet  public  est  simple- 
ment inad6quat»  et  que  ce  «n'est  tout  simplement 
pas  le  critere  qu'impose  l'art.  32»,  comme  je  l'ai 
precise"  dans  l'arr6t  McKinney,  a  la  p.  269. 

Apres  avoir  ^nonce-  ce  que  je  consider e  Stre  les 
principes  directeurs,  je  passe  maintenant  a  l'exa- 
men  des  questions  relatives  a  l'application  de  la 
Charte  soulev6es  par  le  present  pourvoi.  II  s'agit 
principalement  de  determiner  si  la  Charte  cana- 
dienne s'applique  aux  municipality  comme  l'ap- 
pelante,  et  l'analyse  a  laquelle  j'ai  procdde"  jus- 
qu'ici  m'amene  inexorablement  a  conclure  qu'elle 
s'applique.  Si  la  Cour  n'a  pas  jusqu'a  present  entd- 
rine"  expressement  une  telle  proposition,  elle  l'a  du 
moins  approuv6e  indirectement,  ne  serait-ce  qu'en 
soumettant  des  reglements  municipaux  a  la  Charte 
sans  examiner  explicitement  la  question  de  l'appli- 
cabilit6;  voir  Ramsden  c.  Peterborough  (Ville), 
[1993]  2  R.C.S.  1084.  Au  surplus,  non  seulement 
1'opinion  selon  laquelle  les  municipality  sont 
assujetties  a  la  Charte  est-elle  sensee,  elle  est  aussi 
entierement  compatible  avec  la  jurisprudence  dont 
il  vient  d'Stre  question.  Effectivement,  on  ne  peut 
faire  autrement  que  de  voir  les  municipality 
comme  des  «entitds  gouvernementales»,  mSme  si 
elles  sont  institutionnellement  distinctes  des  gou- 
vernements provinciaux  qui  les  ont  crdees.  Plu- 
sieurs  considerations  fondent  cette  conclusion. 


[1997]  3  R.C.S. 


godbout  c.  longueuil  (ville)    Le  juge  La  Forest 


881 


First,  municipal  councils  are  democratically 
elected  by  members  of  the  general  public  and  are 
accountable  to  their  constituents  in  a  manner  anal- 
ogous to  that  in  which  Parliament  and  the  provin- 
cial legislatures  are  accountable  to  the  electorates 
they  represent.  To  my  mind,  this  itself  is  a  highly 
significant  (although  perhaps  not  a  decisive)  indi- 
cium of  "government"  in  the  requisite  sense.  Sec- 
ondly, municipalities  possess  a  general  taxing 
power  that,  for  the  purposes  of  determining 
whether  they  can  rightfully  be  described  as  "gov- 
ernment", is  indistinguishable  from  the  taxing 
powers  of  Parliament  or  the  provinces.  Thirdly, 
and  importantly,  municipalities  are  empowered  to 
make  laws,  to  administer  them  and  to  enforce  them 
within  a  defined  territorial  jurisdiction.  Thus, 
while  I  expressed  no  specific  opinion  in  McKinney 
as  to  whether  municipalities  are,  in  fact,  subject  to 
the  Charter,  I  nevertheless  had  this  to  say,  at 
p.  270  of  that  case: 

...  I  agree  with  the  Court  of  Appeal  that,  if  the  Charter 
covers  municipalities,  it  is  because  municipalities  per- 
form a  quintessentially  governmental  function.  They 
enact  coercive  laws  binding  on  the  public  generally,  for 
which  offenders  may  be  punished. .  . .  [Emphasis 
added.] 

Finally,  and  most  significantly,  municipalities 
derive  their  existence  and  law-making  authority 
from  the  provinces;  that  is,  they  exercise  powers 
conferred  on  them  by  provincial  legislatures,  pow- 
ers and  functions  which  they  would  otherwise  have 
to  perform  themselves.  Since  the  Canadian  Char- 
ter clearly  applies  to  the  provincial  legislatures  and 
governments,  it  must,  in  my  view,  also  apply  to 
entities  upon  which  they  confer  governmental 
powers  within  their  authority.  Otherwise,  prov- 
inces could  (in  the  manner  outlined  earlier)  simply 
avoid  the  application  of  the  Charter  by  devolving 
powers  on  municipal  bodies. 


This  last  point  was  discussed  in  some  detail  in 
Re  McCutcheon  and  City  of  Toronto  (1983),  41 
O.R.  (2d)  652  (H.C.),  where,  in  considering  the 
very  question  of  whether  municipalities  are  subject 


Premierement,  les  conseils  municipaux  sont  eius 
dSmocratiquement  par  les  citoyens  et  doivent  leur 
rendre  compte  de  la  m§me  fagon  que  le  Parlement 
et  les  legislatures  provinciales  sont  responsables 
devant  leur  electorat  respectif.  Cela  me  parait,  en 
soi,  indiquer  tres  fortement  (mais  peut-Stre  pas  de 
facon  determinante)  qu'il  s'agit  de  «gouverne- 
ments»  au  sens  requis.  Deuxiemement,  les  munici- 
palites jouissent  d'un  pouvoir  general  de  taxation 
qui,  pour  ce  qui  est  de  determiner  si  on  peut  legiti- 
mement  les  considerer  comme  des  entries  «gouver- 
nementales»,  ne  se  distingue  pas  des  pouvoirs  de 
taxation  que  le  Parlement  ou  les  provinces  exer- 
cent.  Un  troisieme  et  important  facteur  est  que  les 
municipalites  ont  le  pouvoir  d'etablir  des  regies  de 
droit,  de  les  appliquer  et  de  les  faire  respecter  dans 
les  limites  d'un  territoire  determine'.  C'est  pour- 
quoi  dans  l'arrSt  McKinney,  sans  trancher  expres- 
s6ment  la  question  de  savoir  si  les  municipality 
etaient  de  fait  assujetties  a  la  Charte,  je  n'en  ai  pas 
moins  affirme\  a  la  p.  270: 

. . ,  je  suis  d' accord  avec  la  Cour  d'appel  pour  dire  que 
si  la  Charte  vise  les  municipalites,  c'est  parce  que  les 
municipality  exercent  une  fonction  purement  gouverne- 
mentale.  Elles  adoptent  des  regies  qui  ont  force  de  loi 
aupres  du  public  en  general  et  prevoient  des  peines  pour 
ceux  qui  y  contreviennent . . ,  [Je  souligne.] 

Finalement,  et  de  facon  plus  importante,  les  muni- 
cipalites sont  des  creatures  des  provinces  dont  elles 
tirent  leur  pouvoir  de  tegife'rer;  c'est-a-dire 
qu'elles  exercent  des  pouvoirs  et  des  fonctions 
confies  par  les  legislatures  provinciales  dont  ces 
dernieres  devraient  autrement  se  charger.  Comme 
la  Charte  canadienne  s' applique  incontestablement 
aux  legislatures  et  aux  gouvernements  provin- 
ciaux,  elle  ne  peut  que  s'appliquer  aussi,  selon 
moi,  aux  entites  qu'ils  investissent  de  pouvoirs 
gouvernementaux  relevant  de  leur  competence, 
sinon  les  provinces  pourraient  (de  la  maniere 
d6crite  precedemment)  £viter  tout  simplement 
l'application  de  la  Charte  en  attribuant  certains 
pouvoirs  aux  municipalites. 

Ce  dernier  point  a  fait  l'objet  d'un  examen  assez 
approfondi  dans  la  decision  Re  McCutcheon  and 
City  of  Toronto  (1983),  41  O.R.  (2d)  652  (H.C.). 
Le  juge  Linden  (maintenant  juge  de  la  Cour  d'ap- 
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to  the  Charter,  Linden  J.  (as  he  then  was)  stated,  at 
p.  662: 

Counsel  for  the  respondents  point  out  that  there  is  no 
express  mention  of  municipal  governments  and  their  by- 
laws in  s.  32  which  provides  that  the  Charter  applies  to 
the  Parliament  and  Government  of  Canada  and  the  Leg- 
islature and  government  of  each  province.  .  Absent  a  spe- 
cific reference  to  municipal  governments  in  s.  32(1),  it 
is  contended,  that  [sic]  the  Charter  does  not  apply  to 
them .... 

This  cannot  be  the  case,  for  it  would  permit  circum- 
vention of  the  Charter  through  delegation  to  any  body 
that  is  not  classified  as  part  of  the  Government  of 
Canada  or  of  a  province.  This  is  contrary  to  the  tenor  of 
s.  32(1),  which  provides  that  subordinates  (the  Govern- 
ments of  Canada  and  of  each  province)  cannot  do  that 
which  their  principals  (Parliament  and  the  Legislatures) 
cannot  do.  It  must  be  that  more  junior  subordinates,  like 
municipalities,  are  to  be  similarly  bound  by  the  Charter. 


Further  on,  at  p.  663,  Linden  J.  continued: 

Municipalities,  though  a  distinct  level  of  government 
for  some  purposes,  have  no  constitutional  status;  they 
are  merely  "creatures  of  the  legislature",  with  no  exis- 
tence independent  of  the  Legislature  or  government  of 
the  province.  Hence,  just  as  the  provincial  Legislatures 
and  governments  are  bound  by  the  Charter,  so  too  are 
municipalities,  whose  by-laws  and  other  actions  must  be 
considered,  for  the  purposes  of  s.  32(1),  as  actions  of  the 
provincial  government  which  gave  them  birth. 


While  I  have  some  reservations  with  respect  to 
characterizing  the  provinces  as  the  "principals"  of 
municipalities  (inasmuch  as  municipalities  have 
distinct  political  mandates  and  hence  are  not  truly 
"agents"  of  the  province)  I  am  in  general  agree- 
ment with  the  thrust  of  Linden  J.'s  comments. 


I  would  add  one  further  thought  at  this  point. 
This  approach  appears  entirely  consistent  with  the 
traditional  legal  status  of  municipalities  as  govern- 
mental bodies.  Before  the  Canadian  Charter,  the 
courts  had  interpreted  the  powers  conferred  on 
municipalities  by  the  provinces  as  being  restricted 


pel  f£derale),  statuant  justement  sur  la  question  de 
savoir  si  les  municipalites  etaient  assujetties  a  la 
Charte,  a  ecrit,  a  la  p.  662: 

[TRADUCTION]  L'avocat  des  intimes  souligne  que 
l'art.  32,  qui  prevoit  que  la  Charte  s'applique  au  Parle- 
ment  et  au  gouvemement  du  Canada  et  a  la  legislature  et 
au  gouvemement  de  chaque  province,  ne  fait  pas 
expressement  mention  des  gouvemements  municipaux 
et  de  leurs  reglements.  II  pretend  que  les  gouvemements 
municipaux  n'etant  pas  expressement  mentionnes  au 
par.  32(1),  la  Charte  ne  s'applique  pas  a  eux  . . . 

Cette  conclusion  ne  tient  pas,  car  elle  permettrait  de 
tourner  la  Charte  en  deleguant  des  pouvoirs  a  un  orga- 
nisme  n'appartenant  pas  au  gouvemement  du  Canada  ou 
d'une  province.  Cette  possibility  n'est  pas  compatible 
avec  la  teneur  du  par.  32(1)  selon  lequel  les  autorites 
subordonnees  (les  gouvemements  du  Canada  et  de 
chaque  province)  ne  peuvent  faire  ce  que  leurs  mandants 
(le  Parlement  ou  les  legislatures  provinciales)  ne  peu- 
vent faire  eux-menies.  II  faut  necessairement  que  des 
subordonnes  de  rang  encore  moins  eleve,  comme  les 
municipalites,  soient  pareillement  assujettis  a  la  Charte. 

Le  juge  Linden  a  ajoute"  plus  loin,  a  la  p.  663: 

[TRADUCTION]  Bien  que  les  municipalites  constituent, 
pour  certaines  fins,  un  niveau  de  gouvemement  distinct, 
elles  ne  jouissent  d'aucun  statut  constitutionnel;  elles 
sont  simplement  des  «creatures  des  legislatures»  qui 
n'ont  aucune  existence  independante  de  la  16gislature  ou 
du  gouvemement  d'une  province.  Ainsi,  comme  les 
16gislatures  et  les  gouvemements  provinciaux,  elles  sont 
assujetties  a  la  Charte,  et  leurs  reglements  et  autres  actes 
doivent  Stre  consideres,  pour  1' application  du  par.  32(1), 
comme  des  actes  du  gouvemement  provincial  qui  les  a 
crepes. 

Bien  que  j'aie  quelques  reserves  a  qualifier  les  pro- 
vinces de  «mandants»  des  municipalites  (dans  la 
mesure  ou  les  municipalites  remplissent  des  man- 
dats  politiques  distincts  et  ne  sont  done  pas  verita- 
blement  des  «mandataires»  de  la  province),  je  suis 
generalement  d' accord  avec  l'essentiel  des  com- 
mentaries du  juge  Linden, 

J'ajouterais  une  derniere  remarque.  Cette  solu- 
tion semble  en  tout  point  compatible  avec  le  statut 
juridique  traditionnel  des  municipalites  comme 
organismes  gouvernementaux.  Avant  l'adoption  de 
la  Charte  canadienne,  les  tribunaux  avaient  juge 
que  les  pouvoirs  conf6r6s  aux  municipalites  par  les 
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to  making  by-laws  that  were  "reasonable",  the  gen- 
eral effect  of  which  was  to  limit  municipalities 
from  encroaching  on  individual  rights;  see  City  of 
Montreal  v.  Arcade  Amusements  Inc.,  [1985]  1 
S.C.R.  368;  R.  v.  Sharma,  [1993]  1  S.C.R.  650; 
and  R.  v.  Greenbaum,  [1993]  1  S.C.R.  674,  where 
the  by-laws  at  issue  were  declared  ultra  vires  (in 
whole  or  in  part)  because  they  unreasonably  dis- 
criminated between  classes  of  persons.  See  also 
Kruse  v.  Johnson,  [1898]  2  Q.B.  91  (Div.  Ct),  at 
pp.  99-100,  per  Lord  Russell  of  Killowen  C.J.,  and 
City  of  Halifax  v.  Read,  [1928]  S.C.R.  605,  at 
pp.  612-13,  per  Newcombe  J.  While  the  by-laws  at 
issue  in  the  latter  cases  were  upheld,  the  idea  that 
the  reasonableness  doctrine  serves  to  protect  indi- 
vidual rights  is  apparent  from  the  passages  cited. 
In  the  Charter  age,  it  seems  wholly  fitting  that 
"reasonableness"  should  be  read  in  light  of  what 
the  Charter  has  to  say  about  the  rights  of  the  indi- 
vidual. And  an  attempt  by  the  legislature  to  so 
express  a  municipal  statute  as  to  permit  a  munici- 
pality to  breach  Charter  rights  would,  it  seems  to 
me,  itself  be  contrary  to  the  Charter  mandate. 


The  approach  I  have  taken  to  the  relation  of 
municipalities  to  the  provinces  finds  further  sup- 
port, I  think,  in  the  reasoning  underlying  this 
Court's  decision  in  Slaight  Communications  Inc.  v, 
Davidson,  [1989]  1  S.C.R.  1038.  There,  we  had  to 
decide,  inter  alia,  whether  the  Canadian  Charter 
applied  to  the  discretionary  orders  of  a  statutorily 
appointed  arbitrator.  Speaking  for  the  Court  on 
this  issue,  Lamer  J.  (as  he  then  was)  stated,  at 
pp.  1077-78: 

The  fact  that  the  Charter  applies  to  the  order  made  by 
the  adjudicator  in  the  case  at  bar  is  not,  in  my  opinion, 
open  to  question.  The  adjudicator  is  a  statutory  creature: 
he  is  appointed  pursuant  to  a  legislative  provision  and 
derives  all  his  powers  from,  the  statute.  As  the  Constitu- 
tion is  the  supreme  law  of  Canada  and  any  law  that  is 
inconsistent  with  its  provisions  is,  to  the  extent  of  the 
inconsistency,  of  no  force  or  effect,  it  is  impossible  to 
interpret  legislation  conferring  discretion  as  conferring  a 
power  to  infringe  the  Charter,  unless,  of  course,  that 
power    is    expressly    conferred    or  necessarily 


provinces  se  limitaient  a  la  prise  de  r&glemehts 
«raisonnables»,  ce  qui  avait  eu  comme  effet  gene- 
ral de  prevenir  l'emptetement  des  municipalites 
sur  les  droits  individuels;  voir  Ville  de  Montreal  c. 
Arcade  Amusements  Inc.,  [1985]  1  R.C.S.  368,  R. 
c.  Sharma,  [1993]  1  R.C.S.  650,  et  R.  c.  Green- 
baum, [1993]  1  R.C.S.  674,  ou  les  reglements  en 
cause  ont  6te  declares  ultra  vires  (en  totality  ou  en 
partie)  parce  qu'ils  £tablissaient  des  distinctions 
deraisonnables  entre  diverses  categories  de  per- 
sonnes.  Voir  £galement  Kruse  c.  Johnson,  [1898]  2 
Q.B.  91  (C.  div.),  aux  pp.  99  et  100,  le  juge  en  chef 
Lord  Russell  of  Killowen,  et  City  of  Halifax  c. 
Read,  [1928]  R.C.S.  605,  aux  pp.  612  et  613,  le 
juge  Newcombe.  Bien  que  les  reglements  en  cause 
dans  ces  derni&res  affaires  aient  ete  jug£s  valides, 
il  ressort  clairement  des  passages  cites  que  la  these 
du  caractere  raisonnable  sert  a  proteger  les  droits 
individuels.  A  l'ere  de  la  Charte,  il  n'est  que  juste 
que  le  «caractere  raisonnable»  s'apptecie  en  fonc- 
tion  de  ce  que  prevoit  la  Charte  au  sujet  des  droits 
individuels.  Toute  tentative  d'une  legislature  pour 
r6diger  une  loi  municipale  de  facon  a  permettre  a 
une  municipalite  de  porter  atteinte  aux  droits 
garantis  par  la  Charte  irait  elle-mSme,  il  me 
semble,  a  l'encontre  de  l'objet  de  la  Charte. 

Ma  facon  de  voir  la  relation  entre  les  municipa- 
lites  et  les  provinces  est  en  outre  etayee,  je  crois, 
par  le  raisonnement  sous-tendant  l'arr6t  Slaight 
Communications  Inc.  c.  Davidson,  [1989]  1  R.C.S. 
1038.  Dans  ce  pourvoi,  notre  Cour  devait  determi- 
ner, notamment,  si  la  Charte  canadienne  s'appli- 
quait  aux  ordonnances  discr6tionnaires  d'un  arbitre 
designe-  sous  1'autorite  de  la  loi.  Rendant  jugement 
pour  la  Cour  sur  cette  question,  le  juge  Lamer 
(maintenant  Juge  en  chef)  a  ecrit,  aux  pp.  1077  et 
1078: 

Le  fait  que  la  Charte  s'applique  a  l'ordonnance  ren- 
due  par  1' arbitre  en  l'espece  ne  fait,  a  mon  avis,  aucun 
doute.  L'arbitre  est  en  effet  une  creature  de  la  loi;  il  est 
nomine  en  vertu  d'une  disposition  legislative  et  tire  tous 
ses  pouvoirs  de  la  loi.  La  Constitution  etant  la  loi 
supreme  du  pays  et  rendant  inoperantes  les  dispositions 
incompatibles  de  toute  autre  regie  de  droit,  il  est  impos- 
sible d' interpreter  une  disposition  legislative  attributrice 
de  discretion  comme  confer  ant  le  pouvoir  de  violer  la 
Charte  a  moins,  bien  sur,  que  ce  pouvoir  soit  express£- 
ment  confere  ou  encore  qu'il  soit  necessairement  impli- 
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implied  Legislation  conferring  an  imprecise  discre- 
tion must  therefore  be  interpreted  as  not  allowing  the 
Charter  rights  to  be  infringed.  Accordingly,  an  adjudi- 
cator exercising  delegated  powers  does  not  have  the 
power  to  make  an  order  that  would  result  in  an  infringe- 
ment of  the  Charter  [Emphasis  added.] 

While  the  application  issues  in  Slaight  and  those  in 
the  present  case  are  by  no  means  identical,  they 
can  profitably  be  understood  to  share  at  least  one 
salient  feature;  viz.,  both  labour  arbitrators  (such 
as  the  one  in  Slaight  itself)  and  municipalities 
(such  as  the  appellant)  exercise  governmental  pow- 
ers conferred  upon  them  by  the  approriate  legisla- 
tive body.  To  be  sure,  the  nature  and  scope  of  those 
powers  is  different.  As  regards  the  arbitrator  in 
Slaight,  the  delegated  power  consisted  in  the  dis- 
cretion to  make  orders  in  the  settlement  of  particu- 
lar labour  disputes.  As  regards  municipalities,  it 
consists  in  the  much  broader  discretion  to  adopt 
and  enforce  coercive  laws  binding  on  a  defined 
territory.  In  both  cases,  however,  the  ultimate 
source  of  authority  is  government  per  se  and,  con- 
sequently, the  entity  under  scrutiny  will  be  kept  in 
check  through  the  application  of  the  Charter,  just 
as  government  itself  would  be  were  it  performing 
the  functions  conferred. 


cite  [. . .]  Une  disposition  legislative  conferant  une  dis- 
cretion imprecise  doit  done  etre  interpretee  comme  ne 
permettant  pas  de  violer  les  droits  garantis  par  la  Charte. 
En  consequence,  un  arbitre  exercant  des  pouvoirs 
deLSgues  n'a  pas  le  pouvoir  de  rendre  une  ordonnance 
entralnant  une  violation  de  la  Charte.  . .  [Je  souligne.] 

Bien  que  les  questions  relatives  a  1' application  de 
la  Charte  soulevees  par  la  pr^sente  espece  soient 
loin  d'etre  identiques  a  celles  qui  se  posaient  dans 
l'arret  Slaight,  on  peut  trouver  aux  deux  affaires 
une  caractenstique  commune  predominate  qui 
eclaire  l'analyse,  savoir  le  fait  que  les  arbitres  du 
travail  (comme  celui  de  l'arr6t  Slaight)  et  les  muni- 
cipality (comme  1'appelante)  exercent  tous  des 
pouvoirs  gouvernementaux  qui  leur  ont  6t£  attri- 
bu6s  par  1' assemble  legislative  comp^tente.  A 
n'en  pas  douter,  la  nature  et  la  portee  de  ces  pou- 
voirs ne  sont  pas  les  memes.  Le  pouvoir  qui  avait 
&e"  defegu6  a  1' arbitre,  dans  l'arret  Slaight,  etait  le 
pouvoir  discr6tionnaire  de  rendre  des  ordonnances 
afin  de  regler  des  differends  en  mauere  de  travail. 
Les  municipalit^s,  quant  a  elles,  disposent  du  pou- 
voir discr6tionnaire  beaucoup  plus  large,  d'etablir 
et  de  mettre  en  application  des  regies  ayant  force 
de  loi  dans  un  territoire  d6termine\  Dans  les  deux 
cas,  toutefois,  leur  pouvoir  procede  en  definitive 
du  gouvernement  per  se  et,  par  cons6quent,  l'entit6 
en  cause  sera  assujettie  a  1' application  de  la  Charte 
comme  le  gouvernement  lui-meme  le  serait,  s'il 
ex6cutait  les  fonctions  confer6es. 


For  all  these  reasons,  then,  I  am  firmly  of  the 
opinion  that  the  Canadian  Charter  applies  to 
municipalities.  But  what  of  the  appellant's  submis- 
sion that  the  Charter  should  not  apply  because  the 
activity  in  question  —  i.e.,  the  imposition  of  the 
residence  requirement  —  is  a  "private"  as  opposed 
to  a  "governmental"  act?  As  I  have  already  sug- 
gested, I  cannot  accept  this  distinction.  The  partic- 
ular modality  a  municipality  chooses  to  adopt  in 
advancing  its  policies  cannot  shield  its  activities 
from  Charter  scrutiny.  All  the  municipality's  pow- 
ers are  derived  from  statute  and  all  are  of  a  govern- 
mental character;  see  the  cited  passage  from 
Slaight,  supra.  An  act  performed  by  an  entity  that 
is  governmental  in  nature  is,  to  my  mind,  necessa- 
rily "governmental"  and  cannot  properly  be 
viewed  as  "private"  at  all.  I  set  out  my  reasons  for 


Je  crois  done  fermement,  pour  toutes  ces  rai- 
sons,  que  la  Charte  canadienne  s' applique  aux 
municipality.  L'appelante,  toutefois,  fait  valoir 
que  la  Charte  ne  devrait  pas  s'appliquer  parce  que 
1 'activity  en  cause  —  l'imposition  de  l'obligation 
de  residence  —  est  un  acte  «prive»  et  non  «gou- 
vernemental».  Comme  je  l'ai  deja  indique\  je  ne 
puis  accepter  cette  distinction.  Les  moyens  choisis 
par  la  municipality  pour  dormer  corps  a  ses  poli- 
tiques  ne  peuvent  mettre  ses  activity  a  1'abri  d'un 
examen  fonde"  sur  la  Charte.  Tous  les  pouvoirs  des 
municipals  sont  d'origine  legislative  et  tous 
revStent  un  caractere  gouvernemental  (voir  1' ex- 
trait  precite"  de  l'arret  Slaight).  A  mon  avis,  facte 
accompli  par  une  entity  de  nature  gouvernementale 
est  necessairement  «gouvernemental»  et  ne  saurait 
etre  legitimement  considefe"  comme  «priv6».  J'ai 
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taking  this  view  in  Lavigne,  supra,  where  (as  I 
noted  earlier)  I  found  for  the  majority  that  a  provi- 
sion of  a  collective  agreement  —  i.e.,  a  contractual 
term  —  was  subject  to  Charter  scrutiny  on  the 
basis  that  the  body  responsible  for  negotiating  the 
agreement  (the  Council  of  Regents)  was,  itself, 
essentially  governmental  in  nature.  At  p.  314  of 
the  judgment,  I  stated: 


It  was  also  argued  that  the  Charter  does  not  apply  to 
government  when  it  engages  in  activities  that 
are  . . .  "private,  commercial,  contractual  or  non-public 
(in)  nature".  In  my  view,  this  argument  must  be  rejected. 
In  today's  world  it  is  unrealistic  to  think  of  the  relation- 
ship between  those  who  govern  and  those  who  are  gov- 
erned solely  in  terms  of  the  traditional  law  maker  and 
law  subject  model.  We  no  longer  expect  government  to 
be  simply  a  law  maker  in  the  traditional  sense;  we 
expect  government  to  stimulate  and  preserve  the  com- 
munity's economic  and  social  welfare.  In  such  circum- 
stances, government  activities  which  are  in  form  "com- 
mercial" or  "private"  transactions  are  in  reality 
expressions  of  government  policy,  be  it  the  support  of  a 
particular  region  or  industry,  or  the  enhancement  of 
Canada's  overall  international  competitiveness.  In  this 
context,  one  has  to  ask:  why  should  our  concern  that 
government  conform  to  the  principles  set  out  in  the 
Charter  not  extend  to  these  aspects  of  its  contemporary 
mandate?  To  say  that  the  Charter  is  only  concerned  with 
government  as  law  maker  is  to  interpret  our  Constitution 
in  light  of  an  understanding  of  government  that  was 
long  outdated  even  before  the  Charter  was  enacted. 


This  rationale  is  as  pertinent  to  municipalities  like 
the  appellant  as  to  the  Council  of  Regents  in 
Lavigne.  I  therefore  find  that  the  Canadian  Charter 
applies  to  the  residence  requirement  at  issue  in  this 
case. 

One  final  point  should  be  added.  As  I  explained 
earlier,  refusing  to  subject  entities  acting  in  a  gov- 
ernmental capacity  to  Charter  scrutiny  would  per- 
mit governments  to  avoid  the  Charter  by  confer- 
ring governmental  powers  on  non-governmental 
bodies.  It  seems  clear  to  me  that  the  same  situation 
could  arise  if  entities  that  are  governmental  in 


expose"  les  raisons  qui  motivent  cette  prise  de  posi- 
tion dans  1'arrSt  Lavigne,  pr£cite\  oil  (comme  je 
l'ai  d£ja  mentionne")  j'ai  statue"  au  nom  des  juges 
majoritaires  qu'une  disposition  d'une  convention 
collective  —  une  clause  contractuelle,  done  — 
6tait  assujettie  a  un  examen  fonde"  sur  la  Charte 
parce  que  l'organisme  charge"  de  n^gocier  Tentente 
(le  Conseil  des  gouverneurs)  6tait  lui-m£me  essen- 
tiellement  de  nature  gouvernementale.  A  la  p.  314 
de  T arr6t,  j'ai  e"crit: 

On  a  egalement  soutenu  que  la  Charte  ne  s' applique 
pas  au  gouvernement  lorsqu'il  exerce  des  activites  qui 
sont  [. . .]  [TRADUCTION]  «privees,  commerciales,  con- 
tractuelles  ou  non  publiques  par  nature».  A  mon  avis, 
cet  argument  doit  etre  rejete.  Dans  le  monde  d'aujour- 
d'hui,  il  est  irrealiste  de  penser  que  les  relations  entre  les 
gouvemants  et  les  gouvernes  sont  regies  seulement  par 
le  modele  traditionnel  du  legislateur  et  du  citoyen  assu- 
jetti  a  la  loi.  Nous  ne  voulons  plus  d'un  gouvernement 
qui  se  cantonne  dans  son  role  traditionnel  de  legislateur; 
nous  nous  attendons  a  ce  qu'il  stimule  et  preserve  le 
bien-etre  economique  et  social  de  la  collectivite.  Ainsi, 
les  activites  gouvemementales  qui  sont  formellement 
des  op6rations  «commerciales»  ou  «priv6es»  sont  en 
realite  des  expressions  de  la  politique  gouvernementale, 
qu'il  s'agisse  de  l'appui  donne  a  une  region  ou  a  une 
Industrie  donnee  ou  de  1' amelioration  de  la  competitivite 
intemationale  globale  du  Canada.  La  question  qui  se 
pose  dans  ce  contexte  est  celle-ci:  pourquoi  notre  souci 
de  voir  le  gouvernement  se  conformer  aux  principes 
enonces  dans  la  Charte  ne  s 'etendrait-il  pas  a  ces 
aspects  de  son  mandat  contemporain?  Affirmer  que  la 
Charte  ne  vise  que  le  gouvernement  en  tant  que  legisla- 
teur revient  a  interpreter  notre  Constitution  a  la  lumiere 
d'une  conception  de  gouvernement  depassee  depuis 
longtemps  meme  avant  l'adoption  de  la  Charte. 

Ce  raisonnement  est  tout  aussi  applicable  aux 
municipality's,  telle  l'appelante,  qu'il  l'6tait  au 
Conseil  des  gouverneurs  dans  l'arr&t  Lavigne.  Je 
conclus  done  que  la  Charte  canadienne  s' applique 
a  l'obligation  de  residence  visee  en  l'espece. 

II  convient  d'ajouter  une  demiere  observation. 
Comme  je  l'ai  deja  explique\  le  refus  d'assujettir  a 
un  examen  fonde  sur  la  Charte  des  entites  agissant 
a  titre  gouvernemental  permettrait  aux  gouveme- 
ments  d'echapper  a  la  Charte  en  conferant  des 
pouvoirs  gouvernementaux  a  des  organismes  non 
gouvernementaux.  II  me  paralt  clair  que  la  meme 
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nature  (or,  for  that  matter,  governments  them- 
selves) were  not  subjected  to  Charter  scrutiny  in 
respect  of  all  their  activities,  including  those  that 
could  —  if  they  had  been  performed  by  a  non-gov- 
ernmental entity  —  plausibly  be  described  as  "pri- 
vate". Stated  simply,  a  government  or  an  entity 
acting  in  a  governmental  capacity  could  circum- 
vent the  Charter  not  simply  by  granting  certain  of 
its  powers  to  other  entities,  but  also  by  itself  pursu- 
ing governmental  initiatives  through  means  other 
than  the  traditional  mechanism  of  government 
action  —  i.e.,  the  formal  enactment  of  coercive 
laws.  I  discussed  this  issue  in  my  reasons  in  Doug- 
las, at  p.  585: 


The  fact  that  the  collective  agreement  was  agreed  to  by 
the  appellant  association  does  not  alter  the  fact  that  the 
agreement  was  entered  into  by  government  pursuant  to 
statutory  power  and  so  constituted  government  action. 
To  permit  government  to  pursue  policies  violating  Char- 
ter rights  by  means  of  contracts  and  agreements  with 
other  persons  or  bodies  cannot  be  tolerated.  The  trans- 
parency of  the  device  can  be  seen  if  one  contemplates  a 
government  contract  discriminating  on  the  ground  of 
race  rather  than  age. 

The  same  reasoning  applies  in  the  context  of  the 
present  case.  Were  the  Charter  not  to  apply  to  all 
activities  of  governmental  entities,  the  municipal 
resolutions  pursuant  to  which  the  residence 
requirement  was  imposed  on  the  appellant's  per- 
manent employees  would  not  be  subject  to  the 
Charter,  while  precisely  the  same  requirement 
implemented  through  the  formal  mechanism  of  a 
by-law  would  be.  The  difficulties  to  which  such  an 
approach  could  give  rise  are  sufficiently  obvious  as 
to  require  no  further  explanation. 


The  foregoing  analysis,  in  my  view,  adequately 
disposes  of  the  application  question  in  this  case. 
For  the  reasons  I  have  given,  the  residence  require- 
ment imposed  by  the  appellant  —  a  requirement 
which  might,  if  it  had  been  implemented  by  a  non- 
governmental body,  properly  be  considered  a  "pri- 
vate" condition  of  employment  —  is  susceptible  to 
Charter  scrutiny,  inasmuch  as  the  appellant 


situation  peut  se  produire  si  toutes  les  activit6s  des 
entit6s  de  nature  gouvernementale  (ou  des  gouver- 
nements  eux-m£mes,  d'ailleurs)  ne  sont  pas  soumi- 
ses  a  un  examen  fonde'  sur  la  Charte,  y  compris 
celles  qui  pourraient  vraisemblablement  6tre  quali- 
fies de  «privees»  si  elles  etaient  accomplies  par 
une  entite"  non  gouvernementale.  En  termes  sim- 
ples, il  serait  possible  pour  un  gouvernement  ou 
une  entite  exergant  des  fonctions  gouvernemen- 
tales  de  contourner  la  Charte  non  settlement  en 
conferant  certains  pouvoirs  a  d'autres  entit£s  mais 
egalement  en  s'6cartant,  dans  la  realisation  des 
projets  gouvernementaux,  du  mecanisme  tradition- 
nel  d' action  gouvernementale,  savoir  1' adoption 
formelle  de  lois  coercitives.  Dans  l'arr6t  Douglas, 
j'ai  analyse"  cette  question,  aux  pp.  585  et  586: 

Meme  si  1' association  intimee  a  donne  son  accord  a  la 
convention  collective,  eel  a  ne  change  rien  au  fait  que  le 
gouvernement  l'a  conclue  en  vertu  d'unpouvoir  confere 
par  la  loi  et  qu  'elle  etait  ainsi  une  mesure  gouvernemen- 
tale. On  ne  peut  tolerer  que  le  gouvernement  poursuive 
des  politiques  qui  violent  les  droits  reconnus  par  la 
Charte  au  moyen  de  contrats  et  d'ententes  conclus  avec 
d'autres  personnes  ou  organismes.  Le  moyen  est  trans- 
parent si  Ton  pense  a  un  contrat  gouvernemental  qui 
etablirait  une  discrimination  fondee  sur  la  race  plutot 
que  sur  l'age. 

On  peut  faire  le  mdme  raisonnement  dans  le  pre- 
sent pourvoi.  Dans  l'hypothese  ou  la  Charte  ne 
s'appliquerait  pas  a  toutes  les  activity  des  entit6s 
gouvernementales,  les  resolutions  municipales 
imposant  l'obligation  de  residence  aux  employes 
permanents  de  l'appelante  ne  seraient  pas  assujet- 
ties  a  la  Charte,  tandis  que  l'imposition  de  la 
mSme  obligation  par  1' intermediate  du  mecanisme 
formel  de  la  r£glementation,  le  serait.  Les  pro- 
blemes  que  suscite  une  telle  solution  sont  suffisam- 
ment  evidents  pour  rendre  superflue  toute  explica- 
tion suppl£mentaire. 

Je  suis  d'avis  que  l'analyse  qui  precede  permet 
ade"quatement  de  trancher  la  question  de  l'applica- 
tion  de  la  Charte  en  Fespece.  Pour  les  motifs  que 
j'ai  exposes,  l'obligation  de  residence  imposee  par 
l'appelante  —  laquelle  pourrait  16gitimement  fetre 
conside"r6e  comme  une  condition  d'emploi  «pri- 
vee»  si  elle  avait  et6  mise  en  oeuvre  par  une  entite' 
non  gouvernementale  —  est  susceptible  d'examen 
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municipality  is  governmental  in  nature  and,  as 
such,  is  subject  in  all  its  activities  to  Charter 
review.  As  I  noted  earlier,  the  substance  of  the 
respondent's  Charter  claim  is  that  the  residence 
requirement  infringes  her  right  to  liberty  under  s.  7 
in  a  manner  that  fails  to  accord  with  the  principles 
of  fundamental  justice.  I  turn  now  to  an  examina- 
tion of  the  issues  raised  by  that  claim. 


(b)  The  Liberty  Interest  Under  Section  7 

Before  it  is  even  possible  to  decide  whether  the 
respondent's  s.  7  rights  were  infringed  in  a  manner 
that  contravenes  fundamental  justice,  it  is  neces- 
sary to  establish  that  the  interest  in  respect  of 
which  she  asserted  her  claim  falls  within  the  ambit 
of  s.  7's  protection.  For  convenience,  I  set  out  s.  7 
here: 

7.  Everyone  has  the  right  to  life,  liberty  and  security 
of  the  person  and  the  right  not  to  be  deprived  thereof 
except  in  accordance  with  the  principles  of  fundamental 
justice. 

The  respondent  took  the  position  that  the  right  to 
"liberty"  enshrined  in  s.  7  includes  within  it  a  right 
to  make  fundamentally  personal  choices  free  from 
state  interference  and  that  choosing  where  to  estab- 
lish one's  home  falls  within  the  scope  of  that  right. 
The  appellant,  whose  submissions  were  echoed  by 
the  mis  en  came  Attorney  General  of  Quebec,  tried 
to  impugn  this  position  in  two  ways.  First,  it  con- 
tended that  the  right  actually  asserted  by  the 
respondent  was  not  a  right  to  choose  where  to 
establish  her  home  at  all,  but  rather  an  economic 
right  in  the  nature  of  a  "right  to  work",  and  that 
such  a  right  did  not  fall  within  the  ambit  of  s.  7 
liberty  guarantee.  Alternatively,  the  appellant  sub- 
mitted that  even  if  the  right  asserted  by  the  respon- 
dent was  a  right  to  choose  freely  where  to  make 
her  home,  that  right  would  similarly  not  be  pro- 
tected under  s.  7.  To  my  mind,  neither  of  the  appel- 
lant's arguments  can  succeed. 

The  appellant's  first  argument  can,  I  think,  be 
addressed  relatively  quickly.  As  should  be  clear, 
the  success  of  the  claim  rests  on  the  premise  that 
the  respondent  has  mischaracterized  the  nature  of 


sous  le  regime  de  la  Charte  dans  la  mesure  ou  la 
municipalite  appelante  est  de  nature  gouvernemen- 
tale  et,  a  ce  titre,  est  assujettie,  quant  a  toutes  ses 
activit6s,  a  l'application  de  la  Charte.  Comme  je 
l'ai  deja  mentionne,  Tintim^e  soutient  essentielle- 
ment,  relativement  a  la  Charte,  que  1' obligation  de 
residence  porte  atteinte  au  droit  a  la  liberte  garanti 
par  Tart.  7,  d'une  maniere  non  conforme  avec  les 
principes  de  justice  fondamentale.  Voyons  mainte- 
nant  les  questions  soulevees  par  cet  argument. 

b)  Le  droit  a  la  liberte  reconnu  a  Yart.  7 

Avant  mSme  de  pouvoir  determiner  s'il  a  6t6 
porte"  atteinte  aux  droits  de  l'intim^e  garantis  par 
l'art.  7  sans  que  les  regies  de  justice  fondamentale 
aient  €t€  respectees,  il  faut  etablir  que  la  protection 
octroyee  par  cette  disposition  s'etend  bien  au  droit 
dont  elle  se  reclame.  Par  souci  de  commodity,  je 
reproduis  ici  Tart.  7: 

7.  Chacun  a  droit  a  la  vie,  a  la  liberte  et  a  la  s6curite 
de  sa  per sonne;  il  ne  peut  etre  porte  atteinte  a  ce  droit 
qu'en  conformite  avec  les  principes  de  justice  fonda- 
mentale. 

L'intim^e  soutient  que  le  droit  a  la  «libert6» 
garanti  par  l'art.  7  comprend  le  droit  de  prendre 
des  decisions  fondamentaleinent  personnelles  sans 
intervention  de  l'Etat,  et  que  le  choix  d'un  lieu 
pour  6tablir  sa  demeure  fait  partie  des  decisions 
ainsi  protegees.  L'appelante,  dont  la  these  est 
reprise  par  le  procureur  g6n6ral  du  Quebec,  mis  en 
cause,  a  tente  de  r6futer  cet  argument  de  deux 
fagons.  Elle  aplaide"  d'abord  que  le  droit  que  l'inti- 
m6e  fait  valoir  dans  les  faits  n'est  pas  celui  de 
choisir  un  lieu  pour  6tablir  sa  demeure,  mais  plutdt 
un  droit  economique  de  la  nature  du  «droit  de  tra- 
vailler»,  lequel  n'est  pas  proteg6  par  la  garantie  de 
liberte'  enoncee  a  l'art.  7.  Subsidiairement,  l'appe- 
lante a  affirme"  que  meme  si  le  droit  revendiqu6  est 
celui  de  choisir  librement  un  lieu  pour  Etablir  sa 
demeure,  ce  droit  n'est  pas  protege  non  plus  sous 
le  regime  de  l'art.  7.  Ni  l'un  ni  l'autre  de  ces  argu- 
ments ne  peuvent  gtre  retenus,  selon  moi. 

J'estime  que  le  premier  argument  de  l'appelante 
n'appelle  pas  un  long  traitement.  II  devrait  6tre 
clair  que  le  succes  de  cet  argument  repose  sur  la 
pr6misse  voulant  que  l'intimee  ait  mal  qualify  le 


TAB  8 


Page  1 


1990  CarswellOnt  1019,  [1990]  3  S.C.R.  229, 91  C.L.L.C.  17,004,  76  D.L.R.  (4th)  545,  118  N.R.  1,  13  C.H.R.R. 
D/171,  45  O.A.C.  1,  2  O.R.  (3d)  319n,  2  C.R.R.  (2d)  1,  J.E.  91-12,  EYB  1990-67618 


C> 

1990  CarswellOnt  1019,  [1990]  3  S.C.R.  229,  91  C.L.L.C.  17,004,  76  D.L.R.  (4th)  545,  118  N.R.  1,  13  C.H.R.R. 
D/171,  45  O.A.C.  1,2  O.R.  (3d)  319n,  2  C.R.R.  (2d)  1,  J.E.  91-12,  EYB  1990-67618 

McKinney  v.  University  of  Guelph 

David  Walter  McKinney,  Jr.,  Appellant  v.  Board  of  Governors  of  the  University  of  Guelph  and  the  Attorney  General 

for  Ontario,  Respondents 

Horacio  Roque-Nunez,  Appellant  v.  Board  of  Governors  of  Laurentian  University  and  the  Attorney  General  for  On- 
tario, Respondents 

Syed  Ziauddin,  Appellant  v.  Board  of  Governors  of  Laurentian  University  and  the  Attorney  General  for  Ontario, 

Respondents 

John  A.  Buttrick,  Appellant  v.  Board  of  Governors  of  York  University  and  the  Attorney  General  for  Ontario,  Re- 
spondents 

Bernard  Blishen,  Appellant  v.  Board  of  Governors  of  York  University  and  the  Attorney  General  for  Ontario,  Re- 
spondents 

Tillo  E.  Kuhn,  Appellant  v.  Board  of  Governors  of  York  University  and  the  Attorney  General  for  Ontario,  Respon- 
dents 

Hollis  Rinehart,  on  his  own  behalf  and  on  behalf  of  all  other  members  of  the  York  University  Faculty  Association, 
Appellants  v.  Board  of  Governors  of  York  University  and  the  Attorney  General  for  Ontario,  Respondents 

Ritvars  Bregzis,  Appellant  v.  Governing  Council  of  the  University  of  Toronto  and  the  Attorney  General  for  Ontario, 

Respondents 

Norman  Zacour,  Appellant  v.  Governing  Council  of  the  University  of  Toronto  and  the  Attorney  General  for  Ontario, 
Respondents  and  The  Attorney  General  of  Canada,  the  Attorney  General  of  Nova  Scotia  and  the  Attorney  General  for 

Saskatchewan,  Interveners 

Supreme  Court  of  Canada 


©2014  Thomson  Reuters.  No  Claim  to  Orig.  Govt.  Works 


Page  2 

1990  CarswellOnt  1019,  [1990]  3  S.C.R.  229,  91  C.L.L.C.  17,004,  76  D.L.R.  (4th)  545,  118  N.R.  1, 13  C.H.R.R. 
D/171, 45  O.A.C.  1, 2  O.R.  (3d)  319n5  2  C.R.R.  (2d)  1,  J.E.  91-12,  EYB  1990-67618 

Dickson  C.J.[FN*]  and  Wilson,  La  Forest,  L'Heureux-Dube,  Sopinka,  Gonthier  and  Cory  JJ. 

Judgment:  May  16,  1989 
Judgment:  May  17,  1989 
Judgment:  December  6,  1 990 
Docket:  20747 

©  Thomson  Reuters  Canada  Limited  or  its  Licensors  (excluding  individual  court  documents).  All  rights  reserved. 
Proceedings:  On  appeal  from  the  Court  of  Appeal  for  Ontario 

Counsel:  Jeffrey  Sack,  Q.C.,  James  K.  McDonald,  Steven  M.  Barrett  and  Ethan  Poskanzer,  for  the  appellants. 

Christopher  G.  Riggs  and  Michael  A.  Mines,,  for  the  respondent  Board  of  Governors  of  the  University  of  Guelph. 

Mary  Eberts  and  Michael  A.  Penny,  for  the  respondent  Board  of  Governors  of  Laurentian  University. 

George  W.  Adams  and  Richard  J.  Charney,  for  the  respondent  Board  of  Governors  of  York  University. 

John  C.  Murray  and  S.  John  Page,  for  the  respondent  Governing  Council  of  the  University  of  Toronto. 

Janet  E,  Minor  and  Robert  E.  Charney,  for  the  respondent  the  Attorney  General  for  Ontario. 

Duff Friesen,  Q.C.,  and  Virginia  McRae  Lajeunesse,  for  the  intervener  the  Attorney  General  of  Canada. 

Alison  W.  Scott,  for  the  intervener  the  Attorney  General  of  Nova  Scotia. 

Robert  G.  Richards,  for  the  intervener  the  Attorney  General  for  Saskatchewan. 

Subject:  Labour  and  Employment;  Public;  Constitutional 

Education  Law  —  Regulation  of  education  —  Constitutional  issues 

Charter  not  applying  to  universities  —  Canadian  Charter  of  Rights  and  Freedoms,  ss.  15(1),  32(1 ). 

Professors  unsuccessfully  challenged  universities'  policy  of  mandatory  retirement  at  age  65.  At  issue  was  whether  the 
Charter  applied  to  universities.  On  further  appeal,  held,  professors'  appeal  was  dismissed.  The  Charter  was  confined  to 
government  action.  The  exclusion  of  private  activity  from  the  Charter  by  Parliament  was  a  deliberate  choice  which 
had  to  be  respected.  The  Charter  was  not  intended  to  cover  activities  by  non-governmental  entities  created  by  gov- 
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ernment  for  legally  facilitating  private  individuals  to  do  things  of  their  own  choosing.  The  government  had  no  legal 
power  to  control  universities.  Though  universities  were  subject  to  government  regulations  and  depended  on  gov- 
ernment funds,  they  managed  their  own  affairs  and  allocated  the  funds.  Universities  did  not  form  part  of  the  gov- 
ernment apparatus  and  therefore,  pursuant  to  s.  32(1)  of  the  Charter,  the  actions  of  universities  did  not  fall  within  the 
ambit  of  the  Charter. 

Education  Law  —  Colleges  and  universities  — Nature  and  status  of  corporation 
Education  Law  —  Colleges  and  universities  —  Employment  of  faculty 

Human  Rights  —  What  constitutes  discrimination  —  Age  —  Mandatory  retirement  —  Educators 

Canadian  Charter  of  Rights  and  Freedoms,  ss.  1,  15(1)  --  Human  Rights  Code,  1981,  S.O.  1981,  c.  53,  ss.  4(1),  9(a) 
"age". 

Professors  unsuccessfully  challenged  universities'  policy  of  mandatory  retirement  at  age  65.  At  issue  was  whether  the 
Code  violated  s.  15(1)  of  the  Charter.  S.  4(1)  of  the  Code  prohibited  age  discrimination.  S.  9(a)  of  the  Code  defined 
"age"  as  an  age  between  1 8  and  65  years.  On  further  appeal,  held,  the  appeal  was  dismissed.  Although  s.  9(a)  violated 
s.  15(1),  s.  9(a)  was  saved  by  s.  1  of  the  Charter  because  it  was  a  demonstrably  justified  reasonable  limit  on  s.  15(1) 
rights.  Mandatory  retirement  had  become  part  of  the  fabric  of  the  labour  market.  That  was  the  situation  when  both  the 
Code  and  the  Charter  were  enacted.  The  objectives  of  the  Legislature  warranted  overriding  s.  15(1).  Ramifications 
relating  to  the  integrity  of  pension  systems  and  the  prospect  for  younger  members  of  the  labour  force  were  pre- 
dominant concerns.  Furthermore,  the  s.  1  analysis  should  not  have  been  limited  to  the  university  context.  Professors 
were  denied  the  protection  of  the  Code  not  because  they  were  university  professors,  but  because  they  were  over  age 
65. 

The  judgment  of  Dickson  C.J,  and  La  Forest  and  Gonthier  JJ.  was  delivered  by  La  Forest  J.: 

1  This  appeal  is  concerned  with  the  application  of  s.  1 5(1 )  of  the  Canadian  Charter  of  Rights  and  Freedoms  to 
mandatory  retirement  in  universities.  It  raises  a  number  of  broad  issues,  namely, 

(a)  whether  s.  15  of  the  Charter  applies  to  universities; 

(b)  assuming  it  does,  whether  the  universities'  policies  of  mandatory  retirement  at  age  65  violate  s.  15(1)  of  the 
Charter; 

(c)  whether  the  limitation  of  the  prohibition  against  discrimination  in  employment  on  grounds  of  age  in  s.  9(a)  of 
the  Human  Rights  Code,  1981,  S.O.  1981,  c.  53,  to  persons  between  the  ages  of  1 8  and  65  violates  s.  15(l)ofthe 
Charter;  and 

(d)  whether,  if  such  violation  exists,  it  is  justifiable  under  s,  I  of  the  Charter. 
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2  The  appeal  was  argued  at  the  same  time  as  Harrison  v.  University  of  British  Columbia,  [1990]  3  S.C.R.  450; 
Stoffman  v.  Vancouver  General  Hospital,  [1990]  3  S.C.R.  483,  and  Douglas/Kwantlen  Faculty  Assn.  v.  Douglas 
College,  [1990]  3  S.C.R.  570,  ali  of  which  are  issued  concurrently.  The  first  of  these  also  deals  with  retirement  from 
universities,  while  the  second  is  concerned  with  retirement  from  association  with  a  research  hospital  and  the  third  from 
employment  in  a  community  college.  The  cases  raise  many  of  the  same  issues,  most  of  which  will  be  discussed  in  the 
present  appeal. 

Background 

Facts 

3  The  appellants,  eight  professors  and  a  librarian  at  the  respondent  universities,  applied  for  declarations  that  the 
policies  of  the  universities,  which  require  the  appellants  to  retire  at  age  65,  violate  s.  15  of  the  Charter,  and  that  s.  9(a) 
of  the  Human  Rights  Code,  1981,  by  not  treating  persons  who  attain  the  age  of  65  equally  with  others,  also  violates  s. 
15.  The  appellants  also  ask  for  certain  consequential  relief.  The  appellants'  competence  has  never  been  seriously 
questioned;  they  are  highly  qualified  academics.  The  sole  ground  for  their  retirement  is  that  they  have  reached  the 
mandatory  age  of  65. 

4  The  respondent  universities  have  established  mandatory  retirement  policies  in  somewhat  different  ways.  At  the 
University  of  Toronto,  it  has  been  effected  by  a  formal  resolution  of  the  Board,  and  the  university's  pension  plan 
provides  for  retirement  at  age  65  and  is  funded  on  that  basis;  as  well,  the  collective  agreement  between  the  university 
and  the  faculty  association  refers  to  retirement  at  age  65  as  basic  policy  and  stipulates  that  there  will  be  no  change  in 
this  policy  during  the  term  of  the  agreement.  At  York  University,  both  the  university  plan  and  the  collective  agreement 
with  the  faculty  association  provide  for  retirement  at  age  65.  At  the  University  of  Guelph,  mandatory  retirement  is 
based  on  policy  and  practice  and  a  pension  plan  that  provides  for  retirement  at  age  65.  At  Laurentian  University, 
retirement  policy  is  established  by  the  general  by-laws,  the  collective  agreement  between  the  university  and  the  fac- 
ulty, and  the  retirement  plan  for  the  staff. 

5  There  can  be  little  question  that,  while  the  impact  will  vary  from  individual  to  individual,  mandatory  retirement 
results  in  serious  detriment  to  the  appellants'  working  lives,  including  loss  of  protection  for  job  security  and  condi- 
tions, economic  loss,  loss  of  a  working  environment  and  facilities  necessary  to  support  their  work,  diminished  op- 
portunities for  grants,  and  generally  seriously  diminished  participation  in  activities  both  within  and  outside  the  uni- 
versity. 

6  Several  of  the  appellants  filed  complaints  with  the  Ontario  Human  Rights  Commission,  but  the  Commission 
refused  to  deal  with  the  complaints  because  its  jurisdiction  was  confined  with  respect  to  employment  to  persons  be- 
tween 1 8  and  65.  The  applicable  provisions  of  the  Human  Rights  Code,  1981  read: 

4.  —  (1 )  Every  person  has  a  right  to  equal  treatment  with  respect  to  employment  without  discrimination  because 
of...  age.... 
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9.  ... 

(a)  "age"  means  an  age  that  is  eighteen  years  or  more,  except  in  subsection  4(1)  where  "age"  means  an  age 
that  is  eighteen  years  or  more  and  less  than  sixty-five  years; 

23.  The  right  under  section  4  to  equal  treatment  with  respect  to  employment  is  not  infringed  where, 


(b)  the  discrimination  in  employment  is  for  reasons  of  age  ...  if  the  age  ...  of  the  applicant  is  a  reasonable  and 
bona  fide  qualification  because  of  the  nature  of  the  employment; 

On  further  communication  with  the  Commission,  the  appellants  were  advised  that  when  their  application  concerning 
the  constitutional  validity  of  s.  9(a)  was  decided,  the  Commission  would  review  its  position,  noting  that  it  had  rec- 
ommended the  abolition  of  mandatory  retirement. 

Judicial  History 

7  Gray  J.  of  the  Ontario  High  Court  (1 986),  57  O.R.  (2d)  1 ,  dismissed  the  appellants'  application.  The  Charter,  he 
held,  did  not  apply  to  the  mandatory  retirement  policies  of  the  universities.  There  was  no  statutory  provision  directing 
or  authorizing  mandatory  retirement.  Though  universities  served  public  purposes,  they  were  essentially  private  in- 
stitutions. The  fact  that  they  were  incorporated  and  heavily  funded  by  government  was  insufficient  to  make  them  fall 
within  the  rubric  of  "government"  to  which  the  application  of  the  Charter  is  limited  by  s.  32(1)(£>).  They  were  essen- 
tially autonomous  bodies  which  ran  their  own  affairs.  As  he  put  it,  at  pp.  21-22,  "the  "governmental  function", 
"governmental  control",  "State  action"  or  "nexus"  which  links  the  essentially  private  universities  with  the  province  is 
insufficient  to  invoke  s.  32(1  ){b)  of  the  Charter".  In  the  present  context,  he  saw  mandatory  retirement  as  a  "creature  of 
contract,  negotiated  in  good  faith  for  the  parties'  own  economic  and  other  benefits"  (p.  17). 

8  Gray  J.,  however,  did  conclude  that,  in  denying  persons  65  years  of  age  or  older  the  right  to  complain  that  their 
rights  to  equal  treatment  with  respect  to  employment  had  been  infringed,  s.  9(a)  of  the  Human  Rights  Code,  1981 
offended  s.  15(1)  of  the  Charter.  In  the  context  of  the  contrac  tual  relationships,  however,  he  saw  s.  9(a)  as  constituting 
a  reasonable  limit  that  is  demonstrably  justified  in  a  free  and  democratic  society  in  accordance  with  s.  1  of  the  Charter. 
He  noted,  at  p.  32,  that  "Ramifications  relating  to  the  integrity  of  pension  systems  and  the  prospects  for  younger 
members  of  the  labour  force  were  the  predominant  concerns"  of  the  legislature  in  limiting  protection  against  age-based 
employment  discrimination.  These  objectives  and  concerns  were,  in  his  opinion,  "of  sufficient  importance  to  warrant 
overriding  a  constitutionally  protected  right". 

9  On  an  appeal  to  the  Ontario  Court  of  Appeal  (1987),  63  O.R.  (2d)  1,  the  majority  (Howland  C.J.O.  and  Houlden, 
Thorson  and  Finlayson  JJ.A.)  found  nothing  in  the  enabling  legislation  creating  the  respondent  universities  that  con- 
flicts with  the  Charter.  There  is,  they  observed  at  p.  16,  "no  statutory  restriction  on  the  term  of  employment  of  faculty 
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or  staff1.  In  their  opinion,  the  Charter  has  no  direct  application  to  the  universities  or  to  their  contracts  of  employment 
with  the  appellants, 

10  So  far  as  s.  9(a)  of  the  Human  Rights  Code,  1981  was  concerned,  the  majority  agreed  with  the  conclusion  of 
Gray  J.  that  the  section  discriminates  against  staff  over  the  age  of  65  and  denies  them  the  equal  treatment  to  which  they 
are  entitled  under  s.  1 5(1)  of  the  Charter.  The  majority  also  agreed,  at  p.  41,  that  Gray  J.  was  correct  in  finding  that  s. 
9(a)  of  the  Code  was  inconsistent  with  the  Charter  "without  requiring  the  appellants  to  prove  that  the  discrimination  it 
created  was  "unreasonable"11. 

1 1  Gray  J.,  however,  had  applied  a  lesser  standard  of  scrutiny  to  legislation  involving  age-based  discrimination 
than  to  other  types  of  discrimination.  The  majority  disagreed  with  this  approach.  The  fact  that  the  justification  of 
discriminatory  legislation  will  be  more  difficult  in  some  cases  than  in  others  did  not,  in  their  view,  mean  that  differ- 
ent standards  of  proof  apply  to  different  categories  of  cases.  The  onus  of  establishing  s.  1  limitations  on  s.  15  rights 
"requires  careful  factual  analysis  m  every  case"  (p.  47). 

1 2  In  the  opinion  of  the  majority,  the  Court  of  Appeal  was  in  a  position  only  to  deal  with  the  effect  of  the  Charter 
on  the  provisions  of  s.  9  (a)  as  they  apply  to  mandatory  retirement  of  the  teaching  staff  and  librarians  of  the  univer- 
sities. They,  therefore,  considered  only  evidence  pertinent  to  the  universities  and  found  that,  in  the  university  context, 
the  objectives  of  making  it  possible  for  parties  to  negotiate  a  mandatory  retirement  date  in  keeping  with  the  tenure 
system,  of  preserving  existing  pension  plans,  and  of  facilitating  faculty  renewal,  were  pressing  and  substantial  and, 
therefore,  warrant  overriding  a  constitutionally  protected  right. 

1 3  The  majority  was  further  of  the  view  that  there  exists  a  clear  rational  connection  between  the  measures  adopted 
by  s.  9(a)  and  the  objectives  of  that  section  in  the  university  context.  They  concluded,  as  well,  that  the  provisions  of  the 
impugned  section  impair  "as  little  as  possible"  the  right  to  freedom  from  discrimination  on  the  basis  of  age  in  so  far  as 
they  apply  to  the  mandatory  retirement  policies  of  the  universities.  Nor  were  they  persuaded  that  the  measures  im- 
posed by  the  policies  are  out  of  proportion  with  the  objectives  of  s.  9(a). 

1 4  Blair  J.  A,,  dissenting,  disagreed  with  the  view  that  the  compulsory  retirement  of  tenured  university  professors 
and  staff  is  justifiable  under  s.  1  of  the  Charter.  In  his  opinion,  the  function  of  the  court  was  to  review  the  Code  in 
order  to  determine  whether  it  complies  with  the  Charter,  It  was  not  open  to  it  (at  p.  67)  "to  read  qualifications  or 
exceptions  into  the  statute  which  might  under  s.  1  justify  a  Charter  infringement".  It  was  not  free  to  restrict  its  ex- 
amination of  the  provision  to  the  university  context  alone.  To  do  so  would  have  the  effect  of  amending  the  Code, 
something  only  the  legislature  is  entitled  to  do.  Furthermore  (at  p.  74),  s.  9(a),  "being  facially  invalid,  is  not  a  provi 
sion  that  can  be  saved  by  allowing  a  "constitutional  exemption"  to  its  operation  where  appropriate  facts  exist".  In  his 
view,  at  p.  76,  s.  9(a)  "falls  clearly  within  the  category  of  legislative  provisions  which  are  inconsistent  with  the 
Charter"  and  is  incapable  of  being  applied  to  the  appellants. 

1 5  Although  Blair  J.A,  agreed  that  s.  9(a)  met  the  first  two  requirements  of  the  test  set  out  in  R.  v.  Oakes,  [1986]  1 
S.C.R.  103,  he  found,  at  p.  77,  that  it  did  not  satisfy  the  third  requirement  that  the  measure  adopted  "should  impair  'as 
little  as  possible'  the  right  or  freedom  in  question".  That  section,  rather  than  merely  restricting  the  right  under  s.  1 5(1 ), 
eliminates  it,  since  the  Code  provides  no  protection  against  age  discrimination  in  employment  after  the  age  of  65. 
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16  Blair  J.  A.  further  remarked  that,  while  his  conclusion  would  be  limited  to  a  declaration  that  the  appellants  are 
not  subject  to  compulsory  retirement,  it  would  have  "wider  ramifications"  for  the  reason  that  it  is  based  upon  two 
findings  applicable  to  all  employees  in  Ontario.  Those  findings  are  that  the  impugned  section  is  inconsistent  with  the 
Charter  and  that  there  are  no  standards  within  the  Code  upon  which  a  justification  of  the  denial  under  s.  1  of  the 
Charter  could  be  based. 

17  Leave  to  appeal  to  this  Court  was  granted  and  the  following  constitutional  questions  were  stated: 

1.  Does  s.  9(a)  of  the  Ontario  Human  Rights  Code,  1981,  S.0. 1981,  c.  53,  violate  the  rights  guaranteed  by  s.  15(1) 
of  the  Canadian  Charter  of  Rights  and  Freedoms! 

2.  Is  s.  9(a)  of  the  Ontario  Human  Rights  Code,  1981,  S.O.  1981,  c.  53,  demonstrably  justified  by  s.  1  of  the 
Canadian  Charter  of  Rights  and  Freedoms  as  a  reasonable  limit  on  the  rights  guaranteed  by  s.  15(1)  of  the 
Charter! 

3.  Does  the  Canadian  Charter  of  Rights  and  Freedoms  apply  to  the  mandatory  retirement  provisions  of  the  re- 
spondent universities? 

4.  If  the  Canadian  Charter  of  Rights  and  Freedoms  does  apply  to  the  respondent  universities,  do  the  mandatory 
retirement  provisions  enacted  by  each  of  them  infringe  s.  15(1)  of  the  Charter! 

5.  If  the  Canadian  Charter  of  Rights  and  Freedoms  does  apply  to  the  respondent  universities,  are  the  mandatory 
retirement  provisions  enacted  by  each  of  them  demonstrably  justified  by  s.  1  of  the  Charter  as  a  reasonable  limit 
on  the  rights  guaranteed  by  s.  15(1)  of  the  Charter! 

1 8  The  Attorneys  General  of  Canada,  Nova  Scotia  and  Saskatchewan  intervened. 

19  As  the  constitutional  questions  indicate,  the  issues  may  be  divided  into  two  broad  groups.  The  first  concerns 
the  possible  effect  of  the  Charter  on  the  universities'  mandatory  retirement  policies,  the  second  concerns  its  possible 
effect  on  s.  9(a)  of  the  Human  Rights  Code,  1981.  For  convenience,  I  shall  deal  with  the  universities'  policies  first, 
beginning  with  the  question  whether  the  Charter  applies  to  these  policies  at  all. 

The  Application  of  the  Charter 

20  The  application  of  the  Charter  is  set  forth  in  s.  32(1),  which  reads: 

32.  (1)  This  Charter  applies 

(a)  to  the  Parliament  and  government  of  Canada  in  respect  of  all  matters  within  the  authority  of  Parliament 
including  all  matters  relating  to  the  Yukon  Territory  and  Northwest  Territories;  and 
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(b)  to  the  legislature  and  government  of  each  province  in  respect  of  all  matters  within  the  authority  of  the 
legislature  of  each  province. 

21  These  words  give  a  strong  message  that  the  Charter  is  confined  to  government  action.  This  Court  has  re- 
peatedly drawn  attention  to  the  fact  that  the  Charter  is  essentially  an  instrument  for  checking  the  powers  of  govern- 
ment over  the  individual.  In  Hunter  v.  Southam  Inc.,  [1984]  2  S.C.R.  145,  at  p.  156,  Dickson  J.  (as  he  then  was)  ob- 
served: "It  is  intended  to  constrain  governmental  action  inconsistent  with  those  rights  and  freedoms;  it  is  not  in  itself 
an  authorization  for  governmental  action."  In  Operation  Dismantle  Inc.  v.  The  Queen,  [1985]  1  S.C.R.  441,  at  p.  490, 
Wilson  J.  noted  that  "the  central  concern  of  [s.  7  of  the  Charier]  is  direct  impingement  by  government  upon  the  life, 
liberty  and  personal  security  of  individual  citizens"  (emphasis  added).  See  also  R.  v.  Big  M Drug  Mart  Ltd.,  [1 985]  1 
S.C.R.  295,  at  p.  347,  per  Dickson  J.;  R  WDSUv.  Dolphin  Delivery  Ltd.,  [1 986]  2  S.C.R.  573,  especially  at  pp.  593-98; 
and  Tremblayv.  Daigle,  [1989]  2  S.C.R.  530. 

22  The  exclusion  of  private  activity  from  the  Charter  was  not  a  result  of  happenstance.  It  was  a  deliberate  choice 
which  must  be  respected.  We  do  not  really  know  why  this  approach  was  taken,  but  several  reasons  suggest  themselves. 
Historically,  bills  of  rights,  of  which  that  of  the  Unites  States  is  the  great  constitutional  exemplar,  have  been  directed  at 
government.  Government  is  the  body  that  can  enact  and  enforce  rules  and  authoritatively  impinge  on  individual 
freedom.  Only  government  requires  to  be  constitutionally  shackled  to  preserve  the  rights  of  the  individual.  Others,  it  is 
true,  may  offend  against  the  rights  of  individuals.  This  is  especially  true  in  a  world  in  which  economic  life  is  largely 
left  to  the  private  sector  where  powerful  private  institutions  are  not  directly  affected  by  democratic  forces.  But  gov- 
ernment can  either  regulate  these  or  create  distinct  bodies  for  the  protection  of  human  rights  and  the  advancement  of 
human  dignity, 

23  To  open  up  all  private  and  public  action  to  judicial  review  could  strangle  the  operation  of  society  and,  as  put  by 
counsel  for  the  universities,  "diminish  the  area  of  freedom  within  which  individuals  can  act".  In  Re  Bhindi  and  British 
Columbia  Projectionists  (1986),  29  D.L.R,  (4th)  47,  Nemetz  C.J.,  speaking  for  the  majority  of  the  British  Columbia 
Court  of  Appeal,  made  it  clear  that  such  an  approach  could  seriously  interfere  with  freedom  of  contract.  It  would  mean 
reopening  whole  areas  of  settled  law  in  several  domains.  For  example,  as  has  been  stated:  "In  cases  involving  arrests, 
detentions,  searches  and  the  like,  to  apply  the  Charter  to  purely  private  action  would  be  tantamount  to  setting  up  an 
alternative  tort  system"  (see  McLellan  and  Elm  an,  "To  Whom  Does  the  Charter  Apply?  Some  Recent  Cases  on  Sec- 
tion 32"  (1986),  24  Alta.  L.  Rev.  36 1,  at  p.  367,  cited  in  RWDSUv.  Dolphin  Delivery  Ltd.,  supra,  at  p.  597).  And  that  is 
by  no  means  all. 

24  Opening  up  private  activities  to  judicial  review  could  impose  an  impossible  burden  on  the  courts.  Both  gov- 
ernment and  the  courts  have  recognized  the  need  to  limit  judicial  review  by  means,  for  example,  of  privative  clauses 
and  deference  to  specialized  tribunals,  techniques  that  would  be  unavailable  in  a  Charter  context.  As  well,  as  I  noted 
earlier,  government  may,  in  many  cases,  establish  more  flexible  means  to  deaf  with  individual  rights.  Thus  Human 
Rights  Commissions  have  more  flexible  techniques  for  dealing  with  discriminatory  practices  without  unduly  con- 
straining the  exercise  of  other  democratic  rights  that  are  extremely  hard  to  balance;  see  McLellan  and  Elman,  ibid.,  and 
Tarnopoisky  (now  Mr.  Justice  Tarnopolsky),  "The  Equality  Rights  in  the  Canadian  Charter  of  Rights  and  Freedoms" 
(1983),  61  Can.  Bar  Rev.  242,  at  p.  256. 


©  2014  Thomson  Reuters.  No  Claim  to  Orig.  Govt.  Works 


Page  9 


1990  CarswellOnt  1019,  [1990]  3  S.C.R.  229,  91  C.L.L.C,  17,004,  76D.L.R.  (4th)  545,  118  N.R.  1,  13  C.H.R.R. 
D/171,  45  O.A.C.  1,  2  O.R.  (3d)  319n,  2  C.R.R.  (2d)  1,  IE.  91-12,  EYB  1990-67618 

25  The  leading  authority  in  this  area  is,  of  course,  this  Court's  decision  in  the  Dolphin  Delivery  case,  supra,  which 
sets  forth  many  other  considerations  of  this  kind.  In  that  case,  Mclntyre  J.  made  it  clear  that  the  Charter  was  by  s.  32 
limited  in  its  application  to  Parliament  and  the  legislatures,  and  to  the  executive  and  administrative  branches  of  gov- 
ernment. As  he  put  it,  at  p.  598: "...  s.  32  it  refers  not  to  government  in  its  generic  sense  —  meaning  the  whole  of  the 
governmental  apparatus  of  the  state  —  but  to  a  branch  of  government"  (Emphasis  added).  So  far  as  a  legislature  was 
concerned,  he  stated,  it  was  only  by  way  of  legislation  that  it  could  infringe  the  Charter.  Action  by  the  executive  and 
administrative  branches  of  government  would  generally  depend  upon  the  legislation  but  there  were  also  situations 
(which  do  not  concern  us  here)  where  it  could  depend  on  common  law  rules  or  the  prerogative. 

26  Mclntyre  J.  thus  carefully  limited  the  Charter's  application  to  Parliament  and  the  legislatures  and  the  executive 
and  administrative  branches  of  government.  It  is  significant,  too,  that  in  buttressing  his  view  as  to  the  meaning  of 
government,  he  relied  not  only  on  its  general  meaning,  but  also  on  the  manner  in  which  the  words  were  used  in  the 
Constitution  Act,  1867.  He  thus  put  it,  at  p.  598: 

The  word  'government',  following  as  it  does  the  words  'Parliament'  and  'Legislature',  must  then,  it  would  seem, 
refer  to  the  executive  or  administrative  branch  of  government.  This  is  the  sense  in  which  one  generally  speaks  of 
the  Government  of  Canada  or  of  a  province.  1  am  of  the  opinion  that  the  word  'government'  is  used  in  s.  32  of  the 
Charter  in  the  sense  of  the  executive  government  of  Canada  and  the  Provinces.  This  is  the  sense  in  which  the 
words  'Government  of  Canada'  are  ordinarily  employed  in  other  sections  of  the  Constitution  Act,  1867.  Sections 
12,  16,  and  132  all  refer  to  the  Parliament  and  the  Government  of  Canada  as  separate  entities.  The  words  'Gov- 
ernment of  Canada',  particularly  where  they  follow  a  reference  to  the  word  'Parliament',  almost  always  refer  to  the 
executive  government. 

27  The  Court  in  Dolphin  Delivery  did  not  have  to  decide  on  the  extent  to  which  the  Charter  applies  to  the  actions 
of  subordinate  bodies  that  are  created  and  supported  by  Parliament  or  the  legislatures,  but  it  did  leave  open  the  pos- 
sibility that  such  bodies  could  be  governed  by  the  Charter.  Thus,  Mclntyre  J.  stated,  at  p.  602: 

It  would  also  seem  that  the  Charter  would  apply  to  many  forms  of  delegated  legislation,  regulations,  orders  in 
council,  possibly  municipal  by-laws,  and  by-laws  and  regulations  of  other  creatures  of  Parliament  and  the  Leg- 
islatures. 

It  was  not  incumbent  upon  him  to  define  more  closely  the  scope  of  government  or  to  enter  into  the  question  of  what 
could  constitute  action  by  the  government. 

28  The  appellants  first  argued  that  "universities  constitute  part  of  the  legislature  or  government  of  the  province 
within  the  meaning  of  s.  32  of  the  Charter,  insofar  as  they  are  creatures  of  statute  which  exercise  powers  pursuant  to 
statute  and  carry  out  a  public  function  pursuant  to  statutory  authority".  Undoubtedly,  as  the  Court  of  Appeal  recog- 
nized, a  statute  providing  for  mandatory  retirement  in  the  universities  would  violate  s.  15  of  the  Charter,  and  it  is  also 
true  that  the  government  could  not  do  so  in  the  exercise  of  a  statutory  power.  That  is  because,  as  Mclntyre  J.  pointed 
out,  they  —  the  legislative,  executive  and  administrative  branches  of  government  —  are  the  actors  to  whom  the 
Charter  applies  under  s.  32(1). 
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29  Slaight  Communications  Inc.  v.  Davidson,  [1989]  1  S.C.R.  1038,  affords  a  recent  example  of  a  situation  where 
action  pursuant  to  statutory  power  was  held  to  fall  within  the  ambit  of  the  Charter.  That  case  dealt  with  an  order  of  an 
adjudicator  appointed  by  the  Minister  of  Labour  which  was  alleged  to  infringe  the  employer's  Charter  right  of  freedom 
of  expression.  The  Canada  Labour  Code,  R.S.C,  1970,  c.  L- 1 ,  is,  of  course,  a  statute  regulating  labour  relations  within 
federal  competence.  As  part  of  the  machinery  for  the  settlement  of  labour  disputes,  the  Minister  was  authorized  to 
appoint  an  arbitrator  who,  under  s.  61 .5(9)(c),  was  given  a  number  of  discretionary  powers  to  effect  that  purpose.  The 
arbitrator  was,  therefore,  part  of  the  governmental  administrative  machinery  for  effecting  the  specific  purpose  of  the 
statute.  It  would  be  strange  if  the  legislature  and  the  government  could  evade  their  Charter  responsibility  by  ap- 
pointing a  person  to  carry  out  the  purposes  of  the  statute.  Section  61.5(9)(c)  was,  therefore,  "interpreted  as  conferring 
on  the  adjudicator  a  power  to  require  the  employer  to  do  any  other  thing  that  it  is  equitable  to  require  the  employer  to 
do  in  order  to  remedy  or  counteract  any  consequence  of  the  dismissal"  that  is  consistent  with  the  Charter.  The  close 
nexus  between  the  statute  and  the  legislative  scheme  and  governmental  administration  is  immediately  obvious. 

30  But  the  mere  fact  that  an  entity  is  a  creature  of  statute  and  has  been  given  the  legal  attributes  of  a  natural 
person  is  in  no  way  sufficient  to  make  its  actions  subject  to  the  Charter.  Such  an  entity  may  be  established  to  facilitate 
the  performance  of  tasks  that  those  seeking  incorporation  wish  to  undertake  and  to  control,  not  to  facilitate  the  per- 
formance of  tasks  assigned  to  government.  It  would  significantly  undermine  the  obvious  purpose  of  s.  32  to  confine 
the  application  of  the  Charter  to  legislative  and  government  action  to  apply  it  to  private  corporations,  and  it  would  fly 
in  the  face  of  the  justifications  for  so  confining  the  Charter  to  which  I  have  already  referred.  In  Re  Bhindi  and  British 
Columbia  Projectionists,  supra,  the  British  Columbia  Court  of  Appeal  refused  to  apply  the  Charter  to  a  collective 
agreement  though  such  agreements  are  provided  for  by  statute  (they  were  unenforceable  at  common  law)  and  the  legal 
status  of  the  union  itself  derived  from  statute.  The  employer,  too,  was  a  creature  of  statute.  The  majority  of  the  court 
had  this  to  say,  at  p.  54: 

In  my  opinion,  Mr.  Justice  Gibbs  was  right  in  rejecting  the  extension  of  the  Charter  to  a  private  contract  such  as 
this.  It  is  a  rare  commercial  contract  which  does  not  ex  facie  infringe  on  some  freedom  set  out  in  s.  2  or  some  legal 
right  under  s.  7.  To  include  such  private  commercial  contracts  under  the  scrutiny  of  the  Charter  could  create  havoc 
in  the  commercial  life  of  the  country. 

3 1  The  appellants  strongly  relied  on  a  statement  by  Hogg,  Constitutional  Law  of  Canada  (2nd  ed.  1985),  at  p.  67 1 , 
cited  by  this  Court  in  Slaight  Communications  Inc.  v.  Davidson,  supra,  at  p.  1078,  to  the  effect  that  Parliament  and  the 
legislatures  cannot  authorize  action  by  others  that  would  be  in  breach  of  the  Charter.  That  statement  would,  no  doubt, 
be  true  of  a  situation  such  as  occurred  in  Slaight  Communications  Inc.  v.  Davidson,  supra,  where  a  statute  authorizes  a 
person  to  exercise  a  discretion  in  the  course  of  performing  a  governmental  objective.  But  the  Charter  was  not  intended 
to  cover  activities  by  non-governmental  entities  created  by  government  for  legally  facilitating  private  individuals  to  do 
things  of  their  own  choosing  without  engaging  governmental  responsibility.  Professor  Hogg  himself  makes  this  clear, 
at  n.  140  on  p.  677: 

There  is  perhaps  a  faint  argument  that  the  Charter  applies  to  the  actions  of  all  Canadian  corporations,  whether 
publicly  or  privately  owned,  and  even  if  they  are  engaged  only  in  commercial  activity.  The  argument  would  start 
from  the  premise  that  the  existence  and  powers  of  a  modern  corporation  depend  upon  the  statute  which  authorized 
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its  incorporation.  In  that  sense,  it  could  be  argued,  all  modern  corporations  act  under  statutory  authority  and 
should  be  held  to  be  bound  by  the  Charter.  But  the  better  view  is  that  a  corporation,  once  it  has  been  brought  into 
existence  and  empowered  (admittedly  under  statutory  authority),  is  thereafter  exercising  the  same  proprietary  and 
contractual  powers  as  are  available  to  any  private  person. 

32  The  situation  just  described  is  entirely  different  from  requiring  a  person  to  do  something,  and  it  is  different  also 
from  empowering  someone  within  the  government  apparatus  to  do  something.  It  is  true  that  Hogg,  in  the  first  of  the 
passages  referred  to  —  a  passage  cited  with  approval  by  this  Court  in  Slaight  Communications  inc.  v.  Davidson  — 
includes  universities  among  a  number  of  governmental  institutions  exercising  statutory  power  bound  by  the  Charter. 
It  should  be  underlined,  however,  that  the  passage  was  cited  in  Slaight  Communications  Inc.  v.  Davidson  in  support  of 
the  proposition  that  the  Charter  covers  a  discretionary  exercise  of  authority  under  a  statute  in  effecting  the  statutory 
scheme.  The  case  did  not  more  widely  address  the  issue  of  what  entities  may  form  part  of  the  governmental  apparatus, 
and  cannot  be  taken  as  accepting  Professor  Hogg's  inclusion  of  universities  among  entities  like  the  Governor  in 
Council  and  administrative  tribunals  (which  was  ail  that  was  in  question  in  that  case)  that  are  obviously  part  of  gov- 
ernment, a  question  which,  of  course,  is  a  central  issue  in  the  present  case. 

33  The  appellants  sought  to  draw  a  distinction  between  commercial  coiporations  and  corporations  serving  a 
public  interest  (or  at  least  to  confine  their  argument  to  the  latter).  In  this  context,  the  appellants  cited  a  number  of 
cases  holding  that  statutory  bodies  exercising  powers  of  decision  may  be  subjected  to  judicial  review  by  the  courts  to 
ensure  that  they  perform  their  duties  and  do  so  fairly;  see  Martineau  v.  Matsqui  Institution  Disciplinary  Board  (No.  2), 
[1980]  1  S.C.R.  602,  and  especially  the  reasons  of  Dickson  J.  (as  he  then  was). 

34  It  was  not  disputed  that  the  universities  are  statutory  bodies  performing  a  public  service.  As  such,  they  may  be 
subjected  to  the  judicial  review  of  certain  decisions,  but  this  does  not  in  itself  make  them  part  of  government  within  the 
meaning  of  s.  32  of  the  Charter.  Essentially,  the  prerogative  writs  were  designed  to  ensure  that  administrative  deci- 
sion-making was  legally  and  procedurally  correct.  They  did  not  deal  with  substantive  rights  like  those  enshrined  in  the 
Charter  and  their  scope  extends  beyond  what  one  would  normally  characterize  as  government.  In  a  word,  the  basis  of 
the  exercise  of  supervisory  jurisdiction  by  the  courts  is  not  that  the  universities  are  government,  but  that  they  are  public 
decision-makers.  As  Beetz  J.  observed  in  Harelkin  v.  University  of 'Regina,  [1979]  2  S.C.R.  561,  at  p.  594,  it  is  only  "in 
a  sense"  that  a  university  may  be  regarded  as  a  public  body.  It  is  clear  from  that  case  that  judicial  review  may  be 
available  in  certain  circumstances  even  though  a  university  may  be  an  autonomous  body.  The  following  passage  from 
Beetz  J.'s  reasons,  at  pp.  594-95,  is  instructive: 

The  Act  incorporates  a  university  and  does  not  alter  the  traditional  nature  of  such  an  institution  as  a  community  of 
scholars  and  students  enjoying  substantial  internal  autonomy.  While  a  university  incorporated  by  statute  and 
subsidized  by  public  funds  may  in  a  sense  be  regarded  as  a  public  service  entrusted  with  the  responsibility  of 
insuring  the  higher  education  of  a  large  number  of  citizens,  as  was  held  in  Pollen  [(1975),  59  D.L.R.  (3d)  197],  its 
immediate  and  direct  responsibility  extends  primarily  to  its  present  members  and,  in  practice,  its  governing  bodies 
function  as  domestic  tribunals  when  they  act  in  a  quasi-judicial  capacity.  The  Act  countenances  the  domestic 
autonomy  of  the  university  by  making  provision  for  the  solution  of  conflicts  within  the  university. 

35  The  Charter  apart,  there  is  no  question  of  the  power  of  the  universities  to  negotiate  contracts  and  collective 
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agreements  with  their  employees  and  to  include  within  them  provisions  for  mandatory  retirement.  These  actions  are 
not  taken  under  statutory  compulsion,  so  a  Charter  attack  cannot  be  sustained  on  that  ground.  There  is  nothing  to 
indicate  that  in  entering  into  these  arrangements,  the  universities  were  in  any  way  following  the  dictates  of  the  gov- 
ernment. They  were  acting  purely  on  their  own  initiative.  Unless,  then,  it  can  be  established  that  they  form  part  of 
government,  the  universities'  action  here  cannot  fall  within  the  ambit  of  the  Charter,  That  cannot  be  answered  by  the 
mere  fact  that  they  are  incorporated  and  perform  an  important  public  service.  Many  institutions  in  our  society  perform 
functions  that  are  undeniably  of  an  important  public  nature,  but  are  undoubtedly  not  part  of  the  government.  These  can 
include  railroads  and  airlines,  as  well  as  symphonies  and  institutions  of  learning.  And  this  may  be  so  even  though  they 
are  subjected  to  extensive  governmental  regulations  and  even  assistance  from  the  public  purse,  as  Beetz  J.'s  statement 
from  Harelkin  v.  University  ofRegina  indicates;  see  also  Jackson  v.  Metropolitan  Edison  Co.,  419  U.S.  345  (1974), 
per  Rehnquist  J.,  for  the  court,  at  pp.  350-51.  1  would  refer,  in  this  respect,  to  Mclntyre  J.'s  statement  in  Dolphin 
Delivery,  supra,  at  p.  598,  that  s.  32(1)  does  not  refer  "to  government  in  its  generic  sense  —  meaning  the  whole  of  the 
governmental  apparatus  of  the  state".  A  public  purpose  test  is  simply  inadequate.  It  is  fraught  with  difficulty  and 
uncertainty.  It  is  simply  not  the  test  mandated  by  s.  32.  As  Wellington,  "The  Constitution,  the  Labor  Union  and 
"Governmental  Action""  (1961),  70  Yale  L.J,  345,  has  stated,  at  p.  374,  in  relation  to  the  United  States  Constitution: 

The  easy  conclusion,  shared  by  too  many  "bold  thinkers",  that  "whenever  any  organization  or  group  performs  a 
function  of  a  sufficiently  important  public  nature,  it  can  be  said  to  be  performing  a  governmental  function  and 
thus  should  have  its  actions  considered  against  the  broad  provisions  of  the  Constitution"  is  wrong.  Like  most  easy 
conclusions  about  most  hard  governmental  problems  it  lacks  the  institutional  feel.  Perhaps  there  are  private 
groups  in  society  to  which  the  Constitution  should  be  applied.  But  one  thing  is  clear:  that  conclusion  should  de- 
pend on  more  than  an  awareness  that  the  group  commands  great  power  or  performs  a  function  of  an  important 
public  nature. 

36  In  attempting  to  support  the  view  that  government  went  beyond  the  administrative  and  executive  branches  of 
the  government  of  Canada  and  the  provinces  but  included  statutory  bodies  serving  the  public  interest,  the  appellants 
referred  to  Re  McCutcheon  and  City  of  Toronto  (1983),  147  D.L.R.  (3d)  193  (Ont  H.C.),  where  Linden  J.  expressed 
the  view  that  municipalities  are  part  of  the  government  within  the  meaning  of  s.  32  of  the  Charter.  Assuming  the 
correctness  of  Linden  J.'s  view,  about  which  I  express  no  opinion,  1  agree  with  the  Court  of  Appeal  that,  if  the  Charter 
covers  municipalities,  it  is  because  municipalities  perform  a  quintessentially  governmental  function.  They  enact 
coercive  laws  binding  on  the  public  generally,  for  which  offenders  may  be  punished;  see  also  Re  Klein  and  Law  So- 
ciety of  Upper  Canada(\985),  16  D.L.R.  (4th)  489  (Ont.  Div.  Ct),  per  Callaghan  J.,  at  p.  528.  The  same  can  obviously 
not  be  said  of  universities.  I  hasten  to  add  that  I  agree  with  my  colleague  Wilson  J.  that  the  Charter  is  not  limited  to 
entities  which  discharge  functions  that  are  inherently  governmental  in  nature.  As  to  what  other  entities  may  be  subject 
to  the  Charter  by  virtue  of  the  functions  they  perform,  1  would  think  that  more  would  have  to  be  shown  than  that  they 
engaged  in  activities  or  the  provision  of  services  that  are  subject  to  the  legislative  jurisdiction  of  either  the  federal  or 
provincial  governments.  It  seems  to  me  that  my  colleague  Wilson  J.  takes  the  contrary  view.  To  the  extent  that  she 
does,  I  respectfully  disagree. 

37  The  appellants  also  submit  that  the  universities  constitute  part  of  the  government  under  s.  32  of  the  Charter 
having  regard  to  the  nature  of  their  relationship  to  the  provincial  government.  The  entire  context  must,  they  say,  be 
looked  at  including  the  facts  that  they  are  established  by  statute  which  determines  their  powers,  objects  and  govern- 
mental structures,  that  their  historical  development  was  as  part  of  a  public  system  of  post-secondary  education,  that 
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their  survival  depends  on  public  funding,  and  that  government  structures  largely  coordinate  and  regulate  their  activi- 
ties, through  operating  and  capital  grants,  special  funds,  control  over  tuition  fees  and  approval  of  new  programs. 

3  8  There  is  no  question  that  the  relationship  of  government  to  Canadian  universities  has  always  been  significantly 
different  from  that  existing  in  Europe  when  communities  of  scholars  first  banded  together  to  pursue  learning.  From  the 
early  days  of  this  country,  several  of  the  provinces  acted  to  establish  provincial  universities,  one  of  which,  of  course, 
was  the  University  of  Toronto  which  was  established  by  the  Ontario  legislature  in  1859.  Its  governing  statute  is  now 
The  University  of  Toronto  Act,  1971,  S.O.  1971,  c.  56.  Other  universities  were  created  out  of  specialized  educational 
bodies  under  the  direct  control  of  the  province,  such  as  the  University  of  Guelph,  which  was  created  in  its  present  form 
in  1 964  by  The  University  of  Guelph  Act,  1964,  S.O.  1 964,  c.  120.  Others  were  founded  by  private  groups  for  religious 
and  linguistic  purposes  such  as  Sacred  Heart  College  in  Sudbury,  which  became  Laurentian  University  with  the 
passage  of The  Laurentian  University  of  Sudbury  Act,  1960,  S.O.  1960,  c.  151,  rep.  &  sub.  1961-62,  c.  154,  ss.  1-7. 
Others,  like  York  University,  were  originally  affiliates  of  older  universities  but  later  became  separate  universities:  The 
York  University  Act,  1965,  S.O.  1965,  c.  143.  These  statutes  set  out  the  universities'  powers,  functions,  privileges  and 
governing  structure.  While  these  vary  from  university  to  university,  they  are  in  general  much  the  same.  As  well,  the 
University  Expropriation  Powers  Act,  R.S.O.  1980,  c.  516,  gives  them  expropriation  powers,  a  matter  not  in  issue 
here.  The  Degree  Granting  Act,  1983,  S.O.  1983,  c.  36,  restricts  the  entities  that  can  operate  a  university  and  grant 
university  degrees. 

39  There  can  be  no  doubt  that  the  reshaping  in  the  1950s  and  1960s  of  the  universities  of  Ontario  (a  process  that 
also  occurred  in  other  provinces)  resulted  from  provincial  policies  aimed  at  promoting  higher  education.  Nor  did  the 
Legislature  confine  itself  to  rationalizing  the  existing  system.  It  heavily  funds  universities  on  an  ongoing  basis.  The 
operating  grants  alone  range,  according  to  the  evidence,  between  a  low  for  York  of  68.8%  of  its  operating  funds  to  a 
high  for  Guelph  of  78.9%.  The  Ontario  Council  on  University  Affairs  makes  annual  global  funding  recommendations 
to  the  government,  but  the  latter  assumes  responsibility  for  determining  the  amounts.  It  also  effectively  defines  tuition 
fees  within  a  formula  that  limits  the  universities'  discretion  within  a  narrow  scope.  The  province  also  provides  most  of 
the  funds  for  capital  expenditures,  and  provides  special  funds  earmarked  to  meet  specific  policies.  It  exercises  con- 
siderable control  over  new  programs  by  requiring  that  they  be  specifically  approved  to  be  eligible  for  public  funds. 

40  It  is  evident  from  what  has  been  recounted  that  the  universities'  fate  is  largely  in  the  hands  of  government  and 
that  the  universities  are  subjected  to  important  limitations  on  what  they  can  do,  either  by  regulation  or  because  of  their 
dependence  on  government  funds.  It  by  no  means  follows,  however,  that  the  universities  are  organs  of  government. 
There  are  many  other  entities  that  receive  government  funding  to  accomplish  policy  objectives  governments  seek  to 
promote.  The  fact  is  that  each  of  the  universities  has  its  own  governing  body.  Only  a  minority  of  its  members  (or  in 
the  case  of  York,  none)  are  appointed  by  the  Lieutenant-Governor  in  Council,  and  their  duty  is  not  to  act  at  the  di- 
rection of  the  government  but  in  the  interests  of  the  university  (see,  for  example,  s.  2(3)  of  The  University  of  Toronto 
Act,  1971).  The  remaining  members  are  officers  of  the  Faculty,  the  students,  the  administrative  staff  and  the  alumni. 

41  The  government  thus  has  no  legal  power  to  control  the  universities  even  if  it  wished  to  do  so.  Though  the 
universities,  like  other  private  organizations,  are  subject  to  government  regulations  and  in  large  measure  depend  on 
government  funds,  they  manage  their  own  affairs  and  allocate  these  funds,  as  well  as  those  from  tuition,  endowment 
funds  and  other  sources.  What  Beetz  J,  said  of  the  University  of  Regina  in  Harelkin  v.  University  of  Regina,  supra,  in 
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the  passage  at  pp.  594-95,  quoted  above,  applies  equally  here.  I  simply  reiterate  his  general  conclusion:  "The  Act 
incorporates  a  university  and  does  not  alter  the  traditional  nature  of  such  an  institution  as  a  community  of  scholars  and 
students  enjoying  substantial  internal  autonomy."  In  short,  I  fully  share  the  following  conclusion  of  the  Court  of 
Appeal  (1987),  63  O.R.  (2d)  1,  at  pp.  24-25: 

The  fact  is  that  the  universities  are  autonomous,  they  have  boards  of  governors,  or  a  governing  council,  the  ma- 
jority of  whose  members  are  elected  or  appointed  independent  of  government.  They  pursue  their  own  goals  within 
the  legislated  limitations  of  their  incorporation.  With  respect  to  the  employment  of  professors,  they  are  masters  in 
their  own  houses. 

42  The  legal  autonomy  of  the  universities  is  fully  buttressed  by  their  traditional  position  in  society.  Any  attempt 
by  government  to  influence  university  decisions,  especially  decisions  regarding  appointment,  tenure  and  dismissal  of 
academic  staff,  would  be  strenuously  resisted  by  the  universities  on  the  basis  that  this  could  lead  to  breaches  of  aca- 
demic freedom.  In  a  word,  these  are  not  government  decisions.  Though  the  legislature  may  determine  much  of  the 
environment  in  which  universities  operate,  the  reality  is  that  they  function  as  autonomous  bodies  within  that  envi- 
ronment. There  may  be  situations  in  respect  of  specific  activities  where  it  can  fairly  be  said  that  the  decision  is  that  of 
the  government,  or  that  the  government  sufficiently  partakes  in  the  decision  as  to  make  it  an  act  of  government,  but 
there  is  nothing  here  to  indicate  any  participation  in  the  decision  by  the  government  and,  as  noted,  there  is  no  statutory 
requirement  imposing  mandatory  retirement  on  the  universities. 

43  1  should  perhaps  note  that  a  similar  approach  has  been  followed  in  the  United  States.  For  example,  in  Greeny  a 
v.  George  Washington  University,  512  F.2d  556  (D.C.  Cir.  1975),  the  couit  refused  to  find  the  university  to  be  a 
governmental  entity,  though  it  was  incorporated  by  the  state,  was  given  tax  exemption  and  received  federal  capital 
funding  and  funding  for  some  of  its  programs.  A  similar  approach  has  been  followed  in  respect  of  other  entities  ren- 
dering public  services  that  are  heavily  regulated  by  government  (see  Jaclcson  v.  Metropolitan  Edison  Co.,  supra  — 
there  a  public  utility)  or  that  are  heavily  funded  (see  Blum  v.  Yaretsky,  457  U.S.  991  (1982)  — there  a  nursing  school 
where  virtually  all  the  school's  funds  were  derived  from  government  funding). 

44  It  is  true  that  there  are  some  cases  where  United  States  courts  did  hold  that  significant  government  funding 
constitutes  sufficient  state  involvement  to  trigger  constitutional  guarantees,  but  these  were  largely  confined  to  cases  of 
racial  discrimination  which  was  the  prime  target  of  the  1 4th  Amendment  (see  Greenya  v.  George  Washington  Uni- 
versity, supra,  at  p.  560).  As  Professor  (now  Mr.  Justice)  Tamopoisky  has  noted  in  a  passage  quoted  by  the  Court  of 
Appeal  (at  pp.  2 1  -22),  these  judicial  intrusions,  devised  to  meet  a  problem  particular  to  the  United  States,  should  not  be 
imported  here;  see  "The  Equality  Rights  in  the  Canadian  Charter  of  Rights  and  Freedoms"  supra,  at  p.  256.  Nor  is 
there  reason  to  consider  the  American  authorities  on  state  universities;  Canadian  universities,  as  I  have  explained,  are 
private  entities. 

45  I,  therefore,  conclude  that  the  respondent  universities  do  not  form  part  of  the  government  apparatus,  so  then- 
actions,  as  such,  do  not  fall  within  the  ambit  of  the  Charter.  Nor  in  establishing  mandatory  retirement  for  faculty  and 
staff  were  they  implementing  a  governmental  policy. 

46  With  deference  to  my  colleague  Wilson  J.,  I  do  not  rest  this  conclusion  on  a  belief  that  "the  role  of  government 
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should  be  strictly  confined"  and  that  "[s]ocial  and  economic  ordering  should  be  left  to  the  private  sector"  (at  p.  342). 
My  conclusion  is  not  that  universities  cannot  in  any  circumstances  be  found  to  be  part  of  government  for  the  purposes 
of  the  Charter,  but  rather  that  the  appellant  universities  are  not  part  of  government  given  the  manner  in  which  they  are 
presently  organized  and  governed.  By  way  of  parenthesis,  I  would  note  that  it  seems  to  me  that  if  one  were  indeed 
committed  to  the  doctrine  of  "constitutionalism"  as  my  colleague  describes  it  (at  p.  342),  one  would  interpret  gov- 
ernment for  the  purposes  of  s.  32(1)  as  broadly  as  possible,  and  not  in  "its  narrowest  sense". 

47  The  foregoing  is  sufficient  to  dispose  of  the  issues  concerning  the  mandatory  retirement  policies  of  the  uni- 
versities. However,  I  also  propose  to  discuss  the  issue  of  whether,  on  the  assumption  that  the  universities  form  part  of 
the  apparatus  of  government,  these  policies  violate  s.  15  of  the  Charter.  Not  only  was  it  fully  argued.  It  is  of  consid- 
erable assistance  in  considering  other  issues  in  this  appeal  by  throwing  light  on  the  repercussions  of  mandatory  re- 
tirement on  the  organization  of  the  workplace  generally  which  figures  largely  on  other  issues  in  this  appeal.  It  also  is  of 
relevance  in  considering  a  number  of  the  issues  in  the  companion  cases.  The  university  setting  is  not,  of  course,  a 
perfect  microcosm  of  the  larger  whole.  I  recognize  that  each  sector  of  the  workplace  will  have  different  dynamics 
depending  on  the  individual  configuration  of  that  sector,  whether  it  is  managerial,  professional,  technical,  skilled  or 
unskilled,  whether  or  not  it  has  a  seniority  or  tenure  system  attached  to  it,  and  whatever  the  physical  and  intellectual 
demands  of  the  work  may  be.  But  there  are  many  common  or  related  features. 

Do  the  University  Policies  Violate  s.  15? 

48  1  now  propose  to  deal  with  the  question  whether  the  universities'  policies  on  mandatory  retirement  violate  s.  1 5 
of  the  Charter  on  the  basis  of  the  assumption  that  the  universities  form  part  of  "government"  apparatus  within  the 
meaning  of  s.  32(1)  of  the  Charter. 

"Law" 

49  For  section  15  of  the  Charter  to  come  into  operation,  the  alleged  inequality  must  be  one  made  by  "law".  The 
most  obvious  form  of  law  for  this  pmpose  is,  of  course,  a  statute  or  regulation.  It  is  clear,  however,  that  it  would  be 
easy  for  government  to  circumvent  the  Charter  if  the  term  law  were  to  be  restricted  to  these  formal  types  of 
law-making.  It  seems  obvious  from  what  Mclntyre  J.  had  to  say  in  the  Dolphin  Delivery  case  that  he  intended  that 
exercise  by  government  of  a  statutory  power  or  discretion  would,  if  exercised  in  a  discriminatory  manner  prohibited 
by  s.  15,  constitute  an  infringement  of  that  provision.  At  all  events,  this  Court  has  now  acted  on  this  basis  in  Slaight 
Communications  Inc.  v.  Davidson,  supra;  see  also  the  remarks  of  Linden  J.  in  Re  McCutcheon  and  City  of  Toronto, 
supra,  at  p.  202.  On  the  assumption  that  the  universities  form  part  of  the  fabric  of  government,  1  would  have  thought 
their  policies  on  mandatory  retirement  would  amount  to  a  law  for  the  purposes  of  s.  15  of  the  Charter.  Indeed,  in  most 
of  the  universities,  these  policies  were  adopted  by  the  universities  in  a  formal  manner.  That  being  so,  the  fact  that  they 
were  accepted  by  the  employees  should  not  alter  their  characterization  as  law,  although  this  would  be  a  factor  to  be 
considered  in  deciding  whether  under  the  circumstances  the  infringement  constituted  a  reasonable  limit  under  s.  1  of 
the  Charter. 

50  In  the  case  of  some  of  the  universities,  however,  it  may  not  be  as  clear  that  one  is  dealing  with  university 
policy  as  simply  an  agreement  entered  into  with  a  view  to  respond  to  what  is  really  desired  by  the  employees.  Here 
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again,  however,  I  am  unwilling  to  accept  that  a  power  by  government  to  contract  should  include  the  power  to  contract 
iri  violation  of  a  Charter  right.  It  would  be  easy  for  the  legislatures  and  governments  to  evade  the  restrictions  of  the 
Charter  by  simply  voting  money  for  the  promotion  of  certain  schemes.  In  Operation  Dismantle  Inc.  v.  The  Queen, 
supra,  at  p.  459,  Dickson  J.  drew  attention  to  the  possibility  "that  if  the  supremacy  of  the  Constitution  expressed  in  s. 
52  is  to  be  meaningful,  then  all  acts  taken  pursuant  to  powers  granted  by  law  will  fall  within  s.  52".  I  have  no  doubt  that 
this  is  true  of  s.  15  of  the  Charter.  One  need  simply  examine  s.  15(2)  which  provides  that  s.  15(1)  "does  not  preclude 
any  law,  program  or  activity  that  has  as  its  object  the  amelioration  of  conditions  of  disadvantaged  individuals  or 
groups..."  (emphasis  added).  There  would  be  no  need  to  refer  to  programs  and  activities  if  s.  15(1)  were  confined  to 
legislative  activity.  This  is  supported  by  the  experience  in  the  United  States.  In  that  country,  no  court  ever  appears  to 
have  suggested  that  the  equal  protection  of  the  law  or  due  process  is  restricted  to  legislative  activity.  Rather,  the  cases 
appear  to  afford  protection  against  discriminatory  state  action  whether  by  way  of  legislation  or  conduct;  see  Bakke  v. 
Regents  of  the  University  of  California,  438  U.S.  265  (1978);  Roth  v.  United  States,  354  U.S.  476  (1957). 

51  It  may  be  that  the  acceptance  of  a  contractual  obligation  could,  in  some  circumstances,  constitute  a  waiver  of  a 
Charter  right  especially  in  a  case  like  mandatory  retirement,  which  not  only  imposes  burdens,  but  benefits  on  em- 
ployees. On  the  whole,  though,  I  think  such  an  arrangement  would  usually  require  justification  as  a  reasonable  limit 
under  s.  1 .  That  is  especially  true  in  the  case  of  a  collective  agreement,  which  may  or  may  not  really  find  favour  with 
individual  employees  subject  to  discrimination.  In  the  present  case,  I  am,  therefore,  of  the  view  that  the  mandatory 
retirement  provisions  are  law  even  if  they  are  as  much  desired  by  the  unions  as  by  the  universities. 

Discrimination 

52  Assuming  the  policies  of  the  universities  are  law,  it  seems  difficult  to  argue  in  light  of  Andrews  v.  Law  Society 
of  British  Columbia,  [1989]  1  S.C.R.  143,  that  they  are  not  discriminatory  within  the  meaning  of  s.  35(1)  of  the 
Charter  since  the  distinction  is  based  on  the  enumerated  personal  characteristic  of  age.  In  Andrews  v.  Law  Society  of 
British  Columbia,  this  Court  applied  the  following  test  for  discrimination  under  s.  15(1),  at  pp.  174-75: 

I  would  say  then  that  discrimination  may  be  described  as  a  distinction,  whether  intentional  or  not  but  based  on 
grounds  relating  to  personal  characteristics  of  the  individual  or  group,  which  has  the  effect  of  imposing  burdens, 
obligations,  or  disadvantages  on  such  individual  or  group  not  imposed  upon  others,  or  which  withholds  or  limits 
access  to  opportunities,  benefits,  and  advantages  available  to  other  members  of  society.  Distinctions  based  on 
personal  characteristics  attributed  to  an  individual  solely  on  the  basis  of  association  with  a  group  will  rarely  es- 
cape the  charge  of  discrimination,  while  those  based  on  an  individual's  merits  and  capacities  will  rarely  be  so 
classed. 

There  is  no  doubt  that  the  policies,  agreements  and  regulations  impose  burdens  on  the  employees.  In  Reference  Re 
Public  Service  Employee  Relations  Act  (Alta,),  [1 987]  1  S.C.R.  3 1 3,  at  p.  368,  employment  was  described  as  follows: 

Work  is  one  of  the  most  fundamental  aspects  in  a  person's  life,  providing  the  individual  with  a  means  of  financial 
support  and,  as  importantly,  a  contributory  role  in  society.  A  person's  employment  is  an  essential  component  of 
his  or  her  sense  of  identity,  self-worth  and  emotional  well-being. 
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not  s.  15(1)  of  the  Charter  infringed  —  Canadian 
Charter  of  Rights  and  Freedoms,  ss.  1,  15,  32. 

Constitutional  law  —  Civil  rights  —  Age  discrimina- 
tion —  Protection  against  age  discrimination  in 
employment  not  extending  to  those  over  65  —  Whether 
provision  infringing  s.  15  of  the  Charter  —  If  so, 
whether  justified  under  s.  I  —  Canadian  Charter  of 
Rights  and  Freedoms,  ss.  1,  15  —  Human  Rights  Act, 
S.B.C.  1984,  c.  22,  ss.  1,8(1). 


Respondents  were  retired  at  age  65  pursuant  to  the 
University  of  British  Columbia's  mandatory  retirement 
policy.  This  policy  formed  part  of  the  university's  terms 
of  employment.  Respondents  applied  to  the  Supreme 
Court  of  British  Columbia  for  declarations  that  that 
policy  violated  s.  15(1)  of  the  Canadian  Charter  of 
Rights  and  Freedoms  as  discriminating  on  the  basis  of 
age.  They  also  sought  declarations  that  the  definition  of 
"age"  in  s.  1  of  the  Human  Rights  Act  was  contrary  to 
s;  15(1)  of  the.  Charter.  This  definition  restricted  the 
scope  of  the  general  prohibition  against,  discrimination 
in  employment  on  the  basis  of  age  in  s.  8(1)  of  the  Act 
to  those  between  the  ages  of  45  and  65. 


The  management,  administration  and  control  of  the 
property,  revenue,  business  and  affairs  of  the  university 
are  vested  in  a  board  of  governors  under  the  University 
Act.  The  provincial  government  had  the  power  to 
appoint  a  bare  majority  (8  of  15)  of  its  members,  but 
two  of  these  were  selected  on  the  nomination  of  the 
alumni  association.  It  appointed  a  minority  of  the  uni- 
versity's senate  —  the  body  exercising  the  university's 
academic  government. 

Respondents'  applications  to  the  Supreme  Court  of 
British  Columbia  were  dismissed.  The  distinction  based 
on  age  in  the  Human  Rights  Act  was  found  to  be  not  so 
unreasonable  as  to  amount  to  discrimination  within  the 
meaning  of  s.  15(1)  of  the  Charter  and  the  Charter  was 
found  to  have  no  application  to  the  university's  manda- 
tory retirement  policy.  The  Court  of  Appeal  allowed  the 
appeals  to  the  extent  that  it  declared  that  s.  8(1)  of  the 
Human  Rights  Act  violated  s.  15(1)  of  the  Charter  and 
was  not  saved  by  either  ss.  1  or  15(2).  It  confirmed  that 
the  Charter  did  not  apply  to  the  university.  The  universi- 
ty appealed  on  the  issues  relating  to  the  Human  Rights 
Act  and  respondents  cross-appealed  on  the  issues  con- 
cerning the  application  of  s.  15(1)  of  the  Charter  to  the 
university's, mandatory  retirement  policy.  The  constitu- 


Dans  1' affirmative,  y  a-t-il  violation  de  I'art.  15(1)  de 
la  Charte?  —  Charte  canadienne  des  droits  et  liberies, 
art.  1,15,  32. 

Droit  constitutionnel  —  Liberies  publiques  —  Discri- 
a  mination  fondee  sur  I'age  —  Protection  conire  la  discri- 
mination fondie  sur  I'age  en  matiere  d'emploi  ne  s'eten- 
dant  pas  aux  personnes  agees  de  plus  de  65  ans  —  La 
disposition  viole-t-elle  I'art.  ,15  de  la  Charte?  —  Dans 
['affirmative,  est-elle  justifiee  en  vertu  de  I'article  pre- 
b  mier?  —  Charte  canadienne  des  droits  et  liberies,  art.  I, 
15  —  Human  Rights  Act,  S.B.C.  1984,  ch.  22,  art.  I, 
8(1). 

Les  intimes  ont  pris  leur  retraite  a  Page  de  65  ans 
conformement  a  la  politique  de  retraite  obligatoire  de 

c  PUniversite  de  la  Colombie-Britannique.  Cette  politique 
faisait  partie  des  conditions  d'emploi  de  Puniversite.  Les 
intimes  ont  demande  a  la  Cour  supreme  de  la  Colombie- 
Britannique  de.  rendre  un  jugement  declaratoire  portant 
que  cette  politique  viole  le  par.  15(1)  de  ia  Charte 

d  canadienne  des  droits  et  liberies  parce  qu'elle  est  discri- 
minatoire  en  raison  de  Page,  lis  ont  egalement  demande 
un  jugement  declaratoire  portant  que  la  definition  du 
terme  «age»  &  I'art.  1  de  la  Human  Rights  Act  est 
contraire  au  par,  15(1)  de  la  Charte.  Cette  definition 

e  restreint  la  portee  de Tinterdiction  generate  contre  toute 
discrimination  fondee  sur  I'age  en  matiere  d'emploi  con- 
tenue  au  par.  8(1)  de  la.  Loi  a  ceux  qui  ont  entre  45  et 
65  ans. 

En  vertu  de  la  University  Act,  la  gestion,  1'administra- 
/  tion  et  le  controle  des  biens,  des  revenus  et  des  affaires 
de  Puniversite  relevent  d'un  conseil  des  gouverneurs,  Le 
gouvernement  provincial  a  le  pouvoir  de  nommer  une 
majorite  simple  (8  sur  15)  des  membres  du  conseil  des 
gouverneurs,  mais  deux  de  ceux-ci  sont  designes  par 
g  ['association  des  anciens  etudiants.  11  nomine  une  mino- 
rite  des  membres  du  senat,  f'organisme  qui  prend  les 
decisions  de  l'universit6  en  matiere  d'enseignement. 

Les  demandes  des  intimes  a  la  Cour  supreme  de  la 
Colombie-Britannique  ont  ete  rejetees.  La  distinction 

A  fondee  sur  Page  dans  la  Human  Rights  Act  n'etait  pas 
deraisonnable  au  point  de  constituer  de  la  discrimination 
au  sens  du  par.  15(1)  de  la  Charte  et  la.  Charte  ne 
s'appliquait  pas  a.  la  politique  de  retraite  obligatoire  de 
Puniversite.  La  Cour  d'appel  a  accueilli  les  appels  dans 

i  la  mesure  ou  elle  a  declare  que  le  par.  8(1)  de  la  Human 
Rights  Act  violait  le  par.  15(1)  de  la  Charte  et  n'etait 
justifie  ni  par  Particle  premier  ni  par  le  par.  15(2).  Elle 
a  coitfirme  que  la  Charte  ne  s'appliquait  pas  a  Puniver- 
site. L'universite  se  pourvoit  sur  les  questions  eoncernant 

j  la  Human  Rights  Act.  Les  intimes  interjettent  un  pour- 
voi  incident  sur  les  questions  eoncernant  Papplication  du 
par.  15(1)  de  la  Charte  a  la  politique  de.  retraite  obliga- 
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tional  questions  before  this  Court  ..queried:  (1)  whether 
the  Charier  applied  to  U.B.C.  and  to  its  policy  of 
mandatory  retirement;  (2)  if  so,  whether  that  policy 
contravened  s.  15(1)  of  the  Charier,  (3)  and  if  so, 
whether  that  policy  was  demonstrably  justified  under  s. 
1  of  the  Charier,  and  finally,  (4)  whether  the  provision 
of  the  Human  Rights  Act  limiting  protection  in  employ- 
ment situations  to  those  between  the  ages  of  45  and  65 
violated  s.  15(1).  The  Attorneys  General  of  Canada, 
Ontario,  Nova  Scotia  and  British  Columbia  intervened. 


Held  (Wilson  and  L'Heureux-Dube  JJ.  dissenting): 
The  appeal  should  be  allowed. 

Held  (Wilson  J.  dissenting):  The  cross-appeal  should 
be  dismissed. 

Per  Dickson  C.J,  and  La  Forest  and  Gonthier  JJ.:  The 
appeal  should  be  allowed  and  the  cross-appeal  dismissed 
for  the  reasons  given  in  McKinney  v.  University  of  ■ 
Guelph,  [1990]  3  S.C.R.  229!  The  higher  degree  of 
governmental  control  present  here  did  not  justify  the 
application  of  the  Charter.  A  distinction  must  be  made 
between  ultimate  or  extraordinary  control  and  routine  or 
regular  control.  The  fact  that  the  university  is  fiscally 
accountable  under  various  acts  did  not  establish  govern- 
ment control  upon  the  core  functions  of  the  university 
and,  in  particular,  upon  the  policy  and  contracts  in  issue. 

Per  Sopinka  J.:  The  conclusions  and  reasons  of 
La  Forest  J.  were  agreed  with  in  respect  of  all  issues 
except  whether  the  mandatory  retirement  policy  of  the 
university  is  law  within  the  meaning  of  s.  15(1)  of  the 
Charter.  The  issue  should  not  be  decided  on  the  basis  of 
an  assumption  that  the  university  is  part  of  government. 

Per  Cory  J.:  Wilson  J.'s  tests  foT  determining  whether 
entities  that  are  not  self-evidently  part  of  the  legislative, 
executive  or  administrative  branches  of  government  are 
nonetheless  a  part  of  the  government  to  which  the 
Charter  applies  were  agreed  with.  The  University  of 
British.  Columbia  accordingly  formed  part- of  "govern- 
ment" for  purposes  of  s.  32  of  the  Charter  and  its  policy 
of  mandatory  retirement  contravened  s.  15  of  the 
Charier  because  that  policy  discriminated  on  the  basis 
of  age.  This  policy,  however,  was  justified  under  s,  1  of: 
the  Charter.  Section  8(1)  of  the  Human  Rights  Act  of 
British  Columbia  also  contravened  s.  15(1)  of  the 
Charter  by  discriminating  on  the  basis  of  age  but  it  too 
was  justified  under  s.  1. 


toire  de  Funiversite,  Les  questions  constitutionnelles 
adressees  a  la  Cour  sont  de  savoir  (1)  si  la  Charte 
s'applique  a  rU,C,-B.  et  a  sa  politique  de  retraite  obliga- 
toire;  (2)  dans  Faffirmative,  si  cette  politique  enfreint  le 

a-  par.  15(1)  de  la  Charte;  (3)  dans  Faffirmative,  si  cette 
politique  est  justifiable  en  vertu  de  Particle  premier  de  la 
Charte;  et  enfin,  (4)  si  la  disposition  de  la  Human 
Rights  Act  qui  limite  la  protection  aux  personnes  agces 
de  45  a  64  ans  viole  le  par.  15(1)  de  la  Charte,  Les 

j,  procureurs  generaux  du  Canada,  de  l'Ontario,  de  la 
Nouvelle-Ecosse  et  de  la  Colombie-Britannique  sont 
intervenus. 

Arret  (les  juges  Wilson  et  L'Heureux-Dube  sont  dissi- 
dentes):  Le  pourvoi  est  accueilli. 

c 

Arret  (le  juge  Wilson  est  dissidente):  Le  pourvoi 
incident  est  rejete. 

Le  juge  en  chef  Dickson  et  Les  juges  La  Forest  et 
Gonthier:  Le  pourvoi  est  accueilli  et  le  pourvoi.  incident 
rejete  pour  les  motifs  formules  dans  Farret  McKinney  c. 
Umversite  de  Guelph,  [1990]  3  -R.C.S.  229.  Le  controle 
gouvernemental  plus  grand  en  l'espece  ne  justifie  pas 
Papplication  de  la  Charte.  II  faut  faire  une  distinction 
entre  ie  controle  ultime  ou  extraordinaire  et  le  contrfile 
e  routinier  ou  regulier.  Le  fait  que  differentes  iois  rendent 
Funiversite  responsable  sur  le  plan  fiscal  n'etablit  pas 
que  le  gouvernement  exerce  un  controle  sur  les  fonctions 
essentielles  de  Funiversite  et,  en  particulier,  sur  les 
politiques  et  les  contrats  dont  il  est  question. 

/ 

Le  juge  Sopinka;  11  y.  a  accord  avec  les  conclusions  et 
les  motifs  du  juge  La  Forest  relativement  a  toutes  les 
questions  en  litige  a  Fexception  de  celle  de  savoir  si  la 
politique  de  retraite  obligatoire  de  Funiversite  est  une 
«loi»  au  .sens  du  par.  15(1)  dc  la  Charte.  Cette  question 
8  ne  devrait  pas  etre  tranchee  sur  le  fondement  de  l'hypo- 
these  que  Funiversite  fait  partie  du  gouvernement. 

Le  juge  Cory:  11  y  a  accord  avec  les  criteres  proposes 
par  le  juge  Wilson  pour  determiner  si  les  entites  qui  ne 

A  font  pas  de  toute  evidence  partie  des  branches  legisla- 
tive, executive  ou  administrative  du  gouvernement  font 
neanmoins  partie  du  gouvernement  vise  par  la  Charte. 
L'Universite  de  la  Colombie-Britannique  fait  partie  du 
«gouvernement»  aux  fins  de  Fart.  32  de  la  Charte  et  sa 

i  politique  de  retraite  obligatoire  contrevient  a  Fart.  15  de 
la  Charte  parce  qu'elle.etablit  une  discrimination  fondee 
sur  Page.  Cette  politique  est  cependant  justifiee  en  vertu 
de  Particle  premier  de  la  Charte.  Le  paragraphe  8(1)  de 
la  Human  Rights  Act  de  la  Colombie-Britannique  con- 

j  trevient  egalement  au  par.  1 5(1)  de  la  Charte  parce  qu'il 
etablit  une  discrimination  fondee  sur  Fage,  mais  il  est  lui 
aussi  justifie  en  vertu  de  Particle  premier. 
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The  university  sought  and  was  granted  leave  to 
appeal  to  this  Court  on  the  issues  relating  to  the 
Human  Rights  Act.  The  respondents  cross- 
appealed  on  the  issues  concerning  the  application 
of  s,  15(1)  of  the  Charter  to  the  university's  man- 
datory retirement  policy.  The  consitutional  ques- 
tions set  forth  below  were  then  stated  by  the  Chief 
Justice,  and  the  Attorney  General  of  Canada,  as 
well  as  those  of  Ontario,  Nova  Scotia  and  British 
Columbia,  intervened. 

Disposition 

The  facts,  issues  and  constitutional  questions 
being  similar  to  those  considered  in  McKinney  v. 
University  of  Guelph,  supra,  it  follows  that  the 
present  appeals  are  governed  by  that  case.  For  the 
reasons  set  forth  in  McKinney,  therefore,  the 
appeals  should  be  allowed  and  the  cross-appeals 
dismissed.  The  relatively  minor  factual  differences 
in  the  two  cases  do  not  affect  the  matter.  The  fact 
that  in  the  present  case  the  Lieutenant  Governor 
appoints  a  majority  of  the  members  of  the  univer- 
sity's Board  of  Governors  or  that  the  Minister  of 
Education  may  require  the  university  to  submit 
reports  or  other  forms  of  information  docs  not  lead 
to  the  conclusion  that  the  impugned  policies  of 
mandatory  retirement  constitute  government 
action.  While  I  would  acknowledge  that  these  facts 
suggest  a  higher  degree  of  governmental  control 
than  was  present  in  McKinney,  I  do  not  think  they 
suggest  the  quality  of  control  that  would  justify 
the  application  of  the  Charter.  I  would  in  this 
respect  refer  to  the  distinction  that  I  have  drawn  in 
the  companion  appeal  of  St  off  man  v.  Vancouver 
General  Hospital,  [1990]  3  S.C.R.  483,  between 
ultimate  or  extraordinary  control  and  routine  or 
regular  control;  see  pp.  513-14.  The  respondents 
also  sought  to  establish  government  control  of  the 
university  by  means  of  the  Financial  Administra- 
tion Act,  S.B.C.  1981,  c.  15,  the  Auditor  General 
Act,  R.S.B.C.  1979,  c.  24,  and  the  Compensation 
Stabilization  Act,  S.B.C.  1982,  c.  32  (repealed  by 
s.  69  of  the  Industrial  Relations  Reform  Act, 
S.B.C.  1987,  c.  24).  These  Acts,  no  doubt,  apply  to 
the  university  in  that  they  monitor  and  regulate 
the  expenditure  of  public  funds  it  receives.  How- 
ever, I  agree  with  the  Court  of  Appeal,  at  p.  152, 


L'universite  a  demande  avec  succes  1'autorisa- 
tion  de  pourvoi  devant  notre  Cour  sur  les  questions 
concernant  la  Human  Rights  Act.  Les  intimes  ont 
interjete  un  pourvoi  incident  sur  les  questions  con- 

«  cernant  Tapplication  du  par.  15(1)  de  la  Charte  a 
la  politique  de  retraite  obligatoire  de  l'universite. 
Le  Juge  en  chef  a  alors  formule  les  questions 
constitutionnelles  reproduces  un  peu  plus  loin  et  le 
procureur  general  du  Canada  ainsi  que  ceux  de 

b  l'Ontario,  de  la  Nouvelle-Ecosse  et  de  la  Colom- 
bie-Britannique  sont  intervenus. 

Dispositif 

c  Les  faits,  les  points  en  litige  et  les  questions 
constitutionnelles  etant  semblables  a  ceux  exami- 
nes dans  l'arret  McKinney  c.  Universite  de  Guelph, 
precite,  il  s'ensuit  que  les  presents  pourvois  sont 

j  regis  par  cet  arret.  Par  consequent,  pour  les  motifs 
formules  dans  l'arret  McKinney,  les  pourvois 
devraient  etre  accueillis  et  les  pourvois  incidents 
rejetes.  Les  differences  plutot  mineures  entre  les 
faits  des  deux  affaires  n'ont  pas  d'incidence  dans 

e  celle  qui  nous  occupe.  Le  fait  qu'en  1'espece  le 
lieutenant- gouverneur  designe  une  majorite  des 
membres  du  conseil  des  gouverneurs  de  l'universite 
ou  que  le  ministre  de  l'Education  puisse  exiger  que 
l'universite  soumette  des  rapports  ou  d'autres 

f  sortes  de  renseignements  n'impose  pas  la  conclu- 
sion que  les  politiques  contestees  de  retraite  obliga- 
toire constituent  un  acte  du  gouvernement.  Je  veux 
bien  reconnaitre  que  ces  faits  suggerent  un  con- 
trole  gouvernemental  plus  grand  que  eclui  en  cause 
dans  l'arret  McKinney,  mais  je  ne  crois  pas  que 
Ton  puisse  y  voir  la  sorte  de  controle  qui  justifie- 
rait  Tapplication  de  la  Charte.  A  cet  egard,  je 
renverrais  a  la  distinction  que  j'ai  etablie  dans  le 

h  pourvoi  complemcntaire  Stoffman  c.  Vancouver 
General  Hospital,  [1990]  3  R.CS,  483,  publie  en 
merae  temps  que  celui-ci,  entre  le  controle  absolu 
ou  extraordinaire  et  le  controle  routinier  ou  regu- 
lier;  voir  pp.  513  et  514.  Les  intimes  ont  aussi  tente 

1  d'etablir  l'existence  d'un  controle  du  gouvernement 
sur  l'universit6  au  moyen  de  la  Financial  Adminis- 
tration Act,  S.B.C.  1981,  ch.  15,  de  V Auditor 
General  Act,  R.S.B.C.  1979,  ch.  24,  et  de  la 

.  Compensation  Stabilization  Act,  S.B.C.  1982,  ch, 

J  32  (abroge  par  Fart.  69  de  .1' Industrial  Relations 
Reform  Act,  S.B.C.  1987,  ch.  24).  II  ne  fait  aucun 
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that  "the  fact  that  the  university  is  fiscally 
accountable  under  these  statutes  does  not  establish 
government  control  or  influence  upon  the  core 
functions  of  the  university  and,  in  particular,  upon 
the  policy  and  contracts  in  issue  in  this  case". 


I  would,  therefore,  allow  the  appeals  with  costs 
in  this  Court  and  in  the  Court  of  Appeal,  and 
dismiss  the  cross-appeals  with  costs.  I  would 
answer  the  constitutional  questions  as  follows: 

1,  Does  the,  Canadian  Charter  of  Rights  and  Freedoms 
apply  to  the  appellant.  University  of  British  Columbia 
and  to  its  policy  of  mandatory  retirement  at  age  65? 


No. 

2.  If  so,  does  the  appellant  University  of  British 
Columbia's  policy  of  mandatory  retirement  at  age  65 
contravene  s.  15(1)  of  the  Charter! 

If  the  Charter  applied,  the  policy  would  contra- 
vene s.  15(1), 

3.  If  so,  is  the  appellant  University  of  British 
Columbia's  policy  of  mandatory  retirement  at  age  65 
demonstrably  justified  under  s.  1  of  the  Charter!  . 

If  the  Charter  applied,  the  policy  would  be  justi- 
fied under  s.  1, 

4.  Does  the  provision  which  limits  age  protection  in  s, 
8(1)  of  the  Human  Rights  Act,  S.B.C.  1984,  c.  22,  to 
those  of  45  years  or  more  and  less  than  65  years 
violate  s.  15(1)  of  the  Charter! 

Yes. 

5.  If  so,  is  this  provision  (a)  not  precluded  by  virtue  of  s. 
15(2)  of  the  Charter,  or  (b)  demonstrably  justified 
under  s.  1  of  the  Charter! 

The  provision  is  demonstrably  justified  under  s.  1 
of  the  Charter.  It  is  not  necessary  to  consider  s. 
15(2). 


doute  que  ces  lois  s'appliquent  a  l'universite  en  ce 
qu'elles  regissent  et  reglementent  les  depenses  des 
fonds  publics  que  l'universite  recdit.  Cependanl,  je 
partage  l'avis  de  la  Cour  d'appel,  a  la  p.  152,  que 

a  [traduction]  «le  fait  que  ces  lois  rendent  l'uni- 
versite responsable  sur  le  plan  fiscal  n'etablit  pas 
que  le  gouvernement  exerce  un  contr61e  ou  une 
influence  sur  les  fonctions  essentielles  de  l'univer- 
site et,  en  particulier,  sur  les  politiques  et  les 

b  contrats  dont  il  est  question  en  l'espece». 

Par  consequent,  je  suis  d'avis  d'accueillir  les 
pourvois  avec  depens  devant  notre  Cour  et  en  Cour 
d'appel  et  de  rejeter  les  pourvois  incidents  avec 
depens.  Je  suis  d'avis  de  repondrc  aux  questions 
constitutionnelles  de  la  facon  suivante: 

1.  La  Charte  canadienne  des  droits  et  libertes  s'appii- 
que-t-elle  a  1'Universite  de  la  Coiombie-Britannique 

d      appeiante  et  a  sa  politique  de  retraite  obligatoire  a 
Page  de  65  ans? 

Non. 

2.  Dans  l'affirmative,  la  politique  de  retraite  obligatoire 
a  Page  de  65  ans  de  1'Universite  de  la  Coiombie-Bri- 
tannique appeiante  enfreint-eile  le  par.  15(1)  de  la 
Charte! 

Si  la  Charte  s'appliquait,  la  politique  enfreindrait 
f  le  par.  15(1). 

3.  Dans  l'affirmative,  la  politique  de  retraite  obligatoire 
a  l'age  de  65  ans  de  1'Universite  de  la  Coiombie-Bri- 
tannique appeiante  est-elle  justifiable  en  vertu  de 

g      1'article  premier  de  la  Charte! 

Si  la  Charte  s'appliquait,  la  politique  serait  justi- 
fiee  en  vertu  de  1'article  premier. 

4.  La  disposition,  qui  limite  aux  personnes  agees  de  45  a 
h      64  ans  la  protection  quant  a  l'age  accordee  par  le  par. 

8(1)  de  la  Human  Rights  Act,  S.B.C.  1984,  ch.  22, 
viole-t-elle  le  par.  15(1)  de  la  Charte! 

Oui. 

5.  Dans  l'affirmative,  cette  disposition  n'est-elle  pas  a) 
permise  par  le  par.  15(2)  de  la  Charte  ou  b)  justifia- 
ble en  vertu  de  1'article  premier  de  la  Charte! 

.  La  disposition  est  justifiee  en  vertu  de  1'article 
J  premier  de  la  Charte.  II  n'est  pas  necessaire  d'exa- 
miner  le  par.  15(2). 
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The  following  are  the  reasons  delivered  by 

WILSON  J.  (dissenting)— I  have  had  the  benefit 
of  the  reasons  of  my  colleagues  Justice  La  Forest 
and  Justice  L'Heureux-Dube  and,  for  the  reasons  I 
gave  in  McKinney  v.  University  of  Guelph,  [1990] 
3  S.C.R  229,  I  must  respectfully  disagree  with 
them  that  the  Canadian  Charter  of  Rights  and 
Freedoms  has  no  application  to  the  University  of 
British  Columbia.  In  my  view,  the  Charter  does 
apply  and  as  a  consequence  the  appellant's  policy 
of  mandatory  retirement  is  unconstitutional.  It  is 
also  my  view  that  s.  1  of  the  British  Columbia 
Human  Rights  Act,  S.B.C.  1984,  c.  22,  violates 
the  Charter  and  .  cannot  be  justified  under  s.  1. 
While  the  questions  raised  by  these  appeals  are 
generally  similar  to  those  this  Court  addressed  in 
McKinney,  there  are  some  important  differences 
and  I  wish  to  deal  with  those, 


I.  Does  the  Charter  Apply  to  the  University  of 
British  Columbia? 

In  McKinney  I  identified  the  criteria  I  thought 
were  relevant  in  determining  whether  an  entity  is 
subject  to  the  Charter  under  s.  32.  I  indicated,  at 
p.  3.70,  that: 

...  I  would  favour  an  approach  that  asks  the  following 
questions  about  entities  that  are  not  self-evidently  part 
of  the  legislative,  executive  or  administrative  branches 
of  government: 

1.  Does  the  legislative,  executive  or  administrative 
branch  of  government  exercise  general  control  over  the 
entity  in  question? 

2.  Does  the  entity  perform  a  traditional  government 
function  or  a  function  which  in  more  modern  times  is 
recognized  as  a  responsibility  of  the  state? 

3.  Is  the  entity  one  that  acts  pursuant  to  statutory 
authority  specifically  granted  to  it  to  enable  it  to  further 
an  objective  that  government  seeks  to  promote  in  the 
broader  public  interest? 

In  my  opinion,  application  of  this  three-part  test 
in  these  appeals  leads  to  the  conclusion  that  the 
Charter  applies  to  the  University  of  British 
Columbia.  The  evidentiary  base  is  substantially 
the  same  in  these  appeals  as  in  those  involving  the 
Ontario  universities  at  issue  in  McKinney  as  far  as 
the  role  of  government  in  the  provision  of  educa- 


Version  francaise  des  motifs  rendus  par 

LE  juge  Wilson  (dissidente) — J'ai  eu  l'avan- 
tage  de  lire  les  motifs  de  mes  collegues,  les  juges 

a  La  Forest  et  L'Heureux-Dube,  et  pour  les  motifs 
que  j'ai  donnes  dans  l'arret  McKinney  c.  Universite 
de  Guelph,  [1990]  3  R.C.S,  229,  je  ne  saurais  me 
ranger  a  leur  opinion  selon  laquelle  la  Charte 
canadienne  des  droits  et  liberies  ne  s'applique  pas 

b  a  l'Universite  de  la  Colombie-Britannique.  A  mon 
avis,  la  Charte  s'applique  a  cette  universite,  et 
consequemment  la  politique  de  retraite  obligatoire 
de  l'appelante  est  inconstitutionnelle.  J'estime  ega- 
Iement  que  l'art.  1  de  la  Human  Rights  Act  de  la 

c  Colombie-Britannique,  S.B.C.  1984,  ch.  22,  viole 
la  Charte  et  ne  peut  se  justifier  en  vertu  de  1' article 
premier.  Bien  que  les  questions  soulevees  par  ces 
pourvois  soient  generalement  semblables  a  celles 

d  sur  lesquelles  cette  Cour  s'est  prononcee  dans  l'af- 
faire  McKinney,  il  existe  neanmoins  certaines  dif- 
ferences importantes  dont  je  veux  traiter. 

I.  La  Charte  s'applique-t-elle  a  1 'Universite  de  la 
'  Colombie-Britannique? 

Dans  l'arret  McKinney,  j'ai  degage  les  criteres 
qui  me  semblaient  pertinents  lorsqu'il  s'agit  de 
determiner  si  une  entite  est  visee  par  la  Charte  en 
vertu  de  Fart,  32,  J'ai  dit  ce  qui  suit  a  la  p.  370: 
^  . . .  je  favoriserais  une  methode  qui  souleve  les  questions 
suivantes  quant  aux  entites  dont  il  n'est  pas  evident  en 
soi  qu'elles  font  parti e  des  branches  legislative,  executive 
ou  administrative  du  gouvernement: 

1.  La  branche  legislative,  executive  ou  administrative 
S  du  gouvernement  exerce-t-elSe  un  controle  general  sur 

F  entite  en  question? 

2.  L'entite  exerce-t-elle  une  fonction  gouvernementale 
traditionnelle  ou  une  fonction  qui,  de  nos  jours,  est 

^  reconmie  comme  une  responsabilite  de  I'Etat? 

3.  L'entite  agit-elfc  conformement  au  pouvoir  que  la  loi 
lui  a  expressement  confere  en  vue  d'atteindre  un  objectif 
que  le  gouvernement  cherche  a  promouvoir  dans  le  plus 
grand  interet  public? 

'  A  mon  sens,  T  application  de  ce  critere  en  trois 
volets  dans  les  presents  pourvois  impose  la  conclu- 
sion que  la  Charte  s'applique  a  l'Universite  de  la 
Colombie-Britannique.  En  effet,  dans  ces  pourvois, 

.  les  elements  de  preuve  sont  substantiellement  les 
memes  que  ceux  qui  se  rapportaient  aux  universi- 
tes  ontariennes  en  cause  dans  l'arret  McKinney 
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tion  and  the  general  structure  by  which  govern- 
ment has  chosen  to  fulfil  that  function  is  con- 
cerned. I  find,  therefore,  for  the  reasons  I  gave  in 
McKinney,  that  the  government  function  test  and 
the  government  entity  test  have  both  been  met.  As 
in  McKinney,  however,  I  would  not  be  prepared  to 
conclude  that  the  Charter  applies  to  the  University 
of  British  Columbia  on  the  basis  of  these  two 
factors  alone.  The  question  therefore  remains  as  to 
whether  the  government  exercises  such  measure  of 
control  over  the  appellant  as  to  make  it  a  govern- 
ment entity  for  the  purpose  of  s.  32(1). 


A  review  of  the  various  connections  between  the 
province  and  the  University  of  British  Columbia 
leads  me  to  conclude  that  the  provincial  govern- 
ment exercises  a  substantial  measure  of  control 
over  the  appellant.  The  government  has  exercised 
control  over  the  University  in  three  distinct  yet 
interrelated  areas;  (1)  governing  structure;  (2) 
policy;  and  (3)  funding. 

Dealing  first  with  control  over  the  governing 
structure  of  the  University,  the  University  Act, 
R.S.B.C.  1979,  c.  419,  as  amended  by  S.B.C. 
1987,  c.  48,  delineates  the  function  and  powers  of 
the  university  and  their  constituent  elements.  Sec- 
tion 2  provides  that  the  Lieutenant  Governor  in 
Council  shall  be  the  Visitor  of  the  University  and 
has  the  . "authority  to  do  all  acts  which  pertain  to 
Visitors."  Section  3(2)  establishes  that  the  univer- 
sity shall  be  composed  of  a  chancellor,  a  convoca- 
tion, a  board,  a  senate  and  faculties.  Academic 
governance  of  the  university  is  vested  in  the  senate. 
While  the  actual  size  of  the  senate  varies  accord- 
ing to  the  number  of  faculties  in  the  University  at 
any  one  time,  four  members  of  the  senate  are 
appointed  by  the  Lieutenant  Governor 
(s.  34(2) (j)).  A  greater  measure  of  government 
control  is  to  be  found  in  the  composition  of  the 
board  of  governors,  the  body  in  which  governance 
of  the  University  is  largely  reposed.  Section  19 
provides  that  the  board  is  to  be  composed  of  15 
members,  8  of  whom  are  appointed  by  the  Lieu- 
tenant Governor.  As  has  been  noted  by  the  Court 
of  Appeal,  two  of  these  appointees  must  be 
appointed  from  among  persons  nominated  by  the 


pour  ce  qui  est  du  role  du  gouvernement  dans  la 
prestation  de  Instruction  et  du  systeme  general 
par  l'entrernise  duquel  il  a  choisi  de  remplir  cette 
fonction,  Je  conclus  done,  pour  les  motifs  que  j'ai 

«  donnes  dans  l'arret  McKinney,  que  sont  satisfaits 
le  critere  de  la  fonction  gouvernementale  et  celui 
de  l'entite  gouvernementale.  Toutefois,  comme 
dans  l'arret  McKinney,  je  ne  serais  pas  disposec  a 
conclure  que  la  Charte  s'applique  a  TUniversite  de 

b  la  ColOmbie-Britannique  uniquement  en  raison  de 
ces  deux  facteurs.  La  question  reste  done  de  savoir 
si  le  gouvernement  exerce  sur  Pappelante  un  con- 
trole suffisant  pour  en  faire  une  entite  gouverne- 
mentale  aux  fins  du  par.  32(1). 

L'etude  des  divers  rapports  entre  la  province  et 
TUniversite  de  la  Colombie-Britannique  me  porte 
a  conclure  que  le  gouvernement  provincial  exerce 
4  un  controle  considerable  sur  l'appelante.  Ce  con- 
trdle  s'est  exerce  dans  trois  domaines  distincts 
mais  etroitement  lies  entre  eux:  (1)  ^organisation 
interne;  (2)  la  politique;  et  (3)  le  financement. 

e 

Pour  ce  qui  est  tout  d'abord  du  controle  exerce 
sur  l'organisation  interne  de  l'universite,  la  Uni- 
versity Act,  R.S.B.C.  1979,  ch.  419,  modifiee  par 
les  S.B.C.  1987,  ch.  48,  enonce  les  fonctions  et  les 

f  pouvoirs  de  l'universite  et  leurs  elements  constitu- 
tifs.  L'article  2  prevoit  que  le  lieutenant-gouver- 
neur  en  conseil  est  le  visiteur  de  l'universite  et  qu'il 
a  [traduction]  d'autorite  de  faire  tous  les  actes 

g  propres  aux  Visiteurs,»  Le  paragraphe  3(2)  dit  que 
l'universite  se  compose  d'un  chancelier,  d'une 
assemblee  deliberante,  d'un  conseil  des  gouver- 
neurs,  d'un  senat  et  de  facultes,  L'autorite 
supreme  en  matiere  d'enseignement  appartient  au 

h  senat.  Bien  que  la  taillc  du  senat  soit  fonction 
constante  du  nombre  des  facultes  de  l'universite, 
quatre  de  ses  membres  sont  nommes  par  le  lieute- 
nant-go uverneur  (al.  34(2)j)),.  On  trouve  Tindice 
d'un  controle  gouvernement  al  encore  plus  grand 

'  dans  la  composition  du  conseil  des  gouverneurs,  le 
corps  a  qui  est  confiee  en  grande  partie  la  direction 
de  l'universite.  L'article  19  prevoit  que  ce  conseil 
se  compose  de  15  membres,  dont  8  sont  nommes 

.  par  le  b'eutenant-gouverneur  en  conseil.  Comme  l'a 
souligne  la  Cour  d'appel,  deux  de  ces  derniers 
membres  doivent  Stre  choisis  parmi  les  personnes 
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alumni  association.  Thus,  the  Lieutenant  Governor 
enjoys  majority  power  in  terms  of  appointment, 
but  does  not  enjoy  majority  power  in  terms  of 
selection.  On  the  other  hand,  under  s.  22(1)  of  the 
Act,  the  Lieutenant  Governor  "may,  at  any  time, 
remove  from  office  an  appointed  member  of  the 
board." 


The  authority  of  the  board  as  set  out  in  Part  6  of 
the  Act  is  broad  and  diverse.  In  particular,  the 
board  has  under  s.  27  general  authority  over  the 
"management,  administration  and  control  of  the 
property,  revenue,  business  and  affairs  of  the  uni- 
versity". The  University  enjoys  special  govern- 
ment-like powers  in  a  number  of  respects  and  the 
exercise  of  these  would  presumably  fall  under  the 
jurisdiction  of  the  board.  It  has  the  power  to 
expropriate  property  under  s.  48  and  its  property  is 
protected  against  expropriation  under  s.  50.  It  is 
exempt  from  taxation  under  s.  51.  The  board  may 
also  borrow  money  to  meet  University  expendi- 
tures (s.  30)  and  appoint  advisory  boards  for  pur- 
poses it  considers  advisable  (s.  33).  The  University 
may  not  dispose  of  its  property  without  the  approv- 
al of  the  Lieutenant  Governor  (s.  47(2)). 


The  board's  powers  were  at  one  time  subject  to 
the  authority  of  the  Council  of  the  University,  a 
statutory  body  created  pursuant  to  s.  64  of  the 
unamended  Act.  The  Council  consisted  of  11 
members  all  of  whom  were  appointed  by  the  Lieu- 
tenant Governor.  The  Council  had  the  power  to 
hold  public  and  in  camera  hearings  (s.  71),  to 
enter  into  agreements  .with  various  levels  of  gov- 
ernment (s.  72),  and  to  act  as  a  commissioner  and 
to  examine  witnesses  under  oath  (s.  74).  The 
Council  was  required  to  submit  an  annual  report 
to  the  minister  detailing  the  financial  aspects  of 
the  University's  operations.  The  bulk  of  its  powers, 
which  were  largely  supervisory,  were  enumerated 
in  s.  69  of  the  Act.  A  perusal  of  the  list  of  matters 
over  which  the  Council  had  authority  reveals  that 
virtually  no  limits  were  placed  upon  its  powers. 


nommees  par  1'association  des  anciens  dip36m6s  de 
l'universite.  Ainsi  done,  le  lieutenant-gouverneur 
exerce  un  pouvoir  majoritaire  pour  ce  qui  est  des 
nominations  mais  non  pas  en  ce  qui  concerne  le 
a  choix  des  personnes  nommees.  D'autre  part,  en 
vertu  du  par.  22(1)  de  la  Loi,  le  lieutenant-gouver- 
neur [traduction]  «peut,  en  tout  temps,  desti- 
tuer  un  membre  nomme  au  conseil  des  gouver- 
neurs.:* 

b 

L'autorite  du  conseil  des  gouverneurs,  exposee  a 
la  Partie  6  de  la  Loi,  est  grande  et  variee.  Pius 
particulierement  le  conseil  exerce,  en  vertu  de 
l'art.  27,  une  autorite  generale  sur  [traduction] 

c  «la  gestion,  1'administration  et  le  controle  des 
biens,  des  revenus,  des  operations  et  des  activites 
de  Puniversite».  L'universite  jouit  a  plusieurs 
egards  de  pouvoirs  speciaux  ressemblant  a  ceux  du 
gouvernement,  et  leur  cxercice  releverait  probable- 
ment  de  la  competence  du  conseil  des  gouverneurs. 
Ainsi,  elle  a  le  pouvoir  d'exproprier  des  biens  en 
vertu  de  Part.  48,  mais  ses  propres  biens  sont  a 
Pabri  de  Pexpropriation  en  vertu  de  l'art.  50.  Elle 

e  echappe  a  la  taxation  en  vertu  de  l'art.  51.  Le 
conseil  des  gouverneurs  peut  aussi  emprunter  de 
Pargent  pour  voir  aux  depenses  de  l'universite  (art. 
30)  et  nommer  des  conseils  consultatifs  pour  les 
fins  qu'il  considere  indiquees  (art.  33).  L'universite 

/  ne  peut  aliener  ses  biens  sans  Papprobation  du 
lieutenant-gouverneur  (par.  47(2)). 

Les  pouvoirs  du  conseil  des  gouverneurs  etaient 
autrefois  assujettis  a  l'autorite  d'un  Conseil  de 

g  l'universite,  corps  constitue  par  Part.  64  de  la  Loi 
non  modifiee.  Ce  Conseil  se  composait  de  11  mem- 
bres,  tous  nommes  par  le  lieutenant-gouverneur. 
Le  Conseil  pouvait  tenir  des  seances  publiques  et  a 
huis  clos  (art.  71),  conclure  des  ententes  avec 

h  divers  paliers  de  gouvernement  (art.  72),  agir  en 
qualite  de  commissaire  et  interroger  les  temoins 
sous  serment  (art.  74).  Le  Conseil  etait  tenu  de 
soumettre  un  rapport  annuel  au  ministre,  enoncant 

.  de  facon  detaillee  les  aspects  financiers  des  opera- 
tions de  l'universite.  La  plus  grande  partie  de  ses 
pouvoirs,  qui  6taient  dans  une  grande  mesure  des 
pouvoirs  de  surveillance,  6tait  enumeree  a  Part.  69 
de  la  Loi.  L'examen  attentif  de  la  liste  des  matie- 

j  res  sur  lesquelles  s'exergait  l'autorite  du  Conseil 
revele  que  ses  pouvoirs  etaient  pratiquement 
illimites. 
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Based  on  this  review  of  the  powers  of  the  Coun- 
cil, it  would  appear  that  the  primary  function  of 
the  Council  was  to  act  as  a  specialized  governmen- 
tal body  whose  purpose  it  was  to  mediate  between 
the  University  and  the  minister,  After  the  actions 
in  these  appeals  were  commenced  the  legislature  of 
British  Columbia  amended  the  legislation  and  dis- 
banded the  Council,  A  more  direct  means  of  gov- 
ernment control  over  the  University  was  apparent- 
ly considered  appropriate  since  many  of  the  powers 
formerly  enjoyed  by  the  Council  are  now  exercised 
directly  by  the  minister.  For  example,  the  Univer- 
sity must  provide,  at  the  request  of  the  minister, 
reports  and  any  other  information  the  minister 
considers  necessary  in  order  to  carry  out  his  or  her 
duties  (s.  46.2). 

With  respect  to  University  policy,  I  believe  that 
the  province  exercises  a  significant  measure  of 
control  in  this  area.  As  a  creature  of  statute,  the 
University  of  British  Columbia  is  under  a  statu- 
tory duty  to  perform  certain  functions.  These  obli- 
gations are  enumerated  in  Part  10  of  the  Act. 
Section  46  provides: 

46.  Each  university  shall,  so  far  as  and  to  the  full 
extent  which  its  resources  from  time  to  time  permit,  and 
subject  to  Part  12, 

(a)  establish  and  maintain  colleges,  schools,  insti- 
tutes, faculties,  departments,  chairs  and  courses 
of  instruction; 

(b)  provide  instruction  in  all  branches  of  knowledge; 

(c)  establish  faculties  for  the  pursuit  of  original 
research  in  all  branches  of  knowledge; 

(d)  establish  fellowships,  scholarships,  exhibitions, 
bursaries,  prizes,  rewards  and  pecuniary  and 
other  aids  to  facilitate  or  encourage  proficiency 
in  the  subjects  taught  in  the  university  and  origi- 
nal research  in  ail  branches  of  knowledge; 

(e)  provide  a  program  of  continuing  education  in  all 
academic  and  cultural  fields  throughout  the 
Province;  and 

(f)  generally,  promote  and  carry  on  the  work  of  a 
university  in  all  its  branches,  through  the  cooper- 
ative effort  of  the  board,  senate  and  other  con- 
stituent parts  of  the  university. 


II  ressort  de  Texamen  des  pouvoirs  du  Conseil 
que  ce  dernier  avait  pour  vocation  principale  d'agir 
en  qualite  d'organisme  gouvernemental  specialise 
ayant  pour  objet  de  servir  d 'intermediate  entre 

*  Tuniversite  et  le  ministre.  Apres  1'introduction  des 
actions  en  cause  dans  ces  pourvois,  la  legislature 
de  la  Colombie-Britannique  a  modifie  la  legisla- 
tion et  a  dissout  le  Conseil.  II  semble  que  Ton  ait 
juge  indique  Texercice  d'un  controle  gouvernemen- 

*  tal  plus  direct  sur  Tuniversite,  car  plusieurs  des 
pouvoirs  autrefois  accordes  au  Conseil  sont  desor- 
mais  exerces  directement  par  le  ministre.  Par 
exemple,  Tuniversite  doit  fournir,  a  la  demande  du 

e  ministre,  des  rapports  et  d'autres  renseignements 
que  le  ministre  considere  necessaires  a  Pexecution 
de  son  mandat  (art.  46.2). 

Pour  ce  qui  est  de  la  politique  appliquee  par 
d  Tuniversite,  j'estime  que  la  province  exerce  a  cet 
egard  un  contr61e  considerable.  En  qualite  d'orga- 
nisme cree  par  la  loi,  TUniversite  de  la  Colombie- 
Britannique  a  l'obligation  16gale  d'accomplir  cer- 
taines  fonctions.  Ces  obligations  sont  enumerees  a 
e  la  Partie  10  de  la  Loi.  L'article  46  prevoit  ce  qui 
suit; 

[traduction]  46.  Chaque  university  doit  dans  la 
pleine  mesure  ou  ses  ressources  le  lui  permettent,  et  sous 
f  reserve  de  la  partie  12, 

a)  etablir  et  soutenir  des  colleges,,  des  ecoles,  des 
instituts,  des  facultes,  des  departements,  des  chai- 
res  et  des  programmes  destruction; 

b)  dispenser  un  enseigneinent  dans  tous  les  domai- 
s  nes; 

c)  etablir  des  facultes  pour  la  poursuite  de  la  recher- 
che authentique  dans  tous  les  domaines; 

d)  etablir  des  bourses  universitaires,  des  bourses 

*  d'etudes,  des  prix,  des  recompenses  academiques 
et  une  assistance  pecuniaire  et  autre  assistance 
pour  favoriser  et  encourager  la. competence  dans 
les  matieres  enseignees  a  Tuniversite  et  la  recher- 
che authentique  dans  tous  les  domaines; 

'  e)  offrir  un  programme  d'education  permanente 
dans  tous  les  domaines  universitaires  et  culturels 
dans  toute  la  province;  et 

f)  de  facon  gen6rale,  favoriser  et  realiser  sa  voca- 
j  tion  universitaire  dans  toutes  ses  branches,  au 

moyen  des  efforts  conjugues  de  son  conseil,  de 
son  senat  et  de  ses  autres  parties  constitutives, 
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The  minister  exercises  supervisory  jurisdiction  over 
the  University  in  the  performance  of  its  statutory 
mandate.  Subsection  46.1(2)  provides: 

46.1  . .  . 

(2)  Notwithstanding  subsection  (1),  a  university  shall 
not  establish  a  new  degree  program  without  the  approval 
of  the  minister. 

Less  direct  control  over  matters  of  academic 
policy  is  exercised  by  the  board  of  governors.  As  I 
have  already  noted,  the  University  Act  provides 
that  primary  responsibility  for  academic  gover- 
nance rests  in  the  hands  of  the  senate.  With 
respect  to  some  important  matters,  however,  the 
decisions  of  the  senate  are  effectively  controlled  by 
the  board  of  governors.  The  senate  makes  recom- 
mendations to  the  board  respecting  revision  of 
courses  of  study,  instruction  and  education  in  all 
faculties  and  departments  (s.  36(f)).  The  senate  is 
prohibited  from  entering  into  any  agreements  with 
other  bodies  empowered  by  statute  to  prescribe 
examinations  for  admission  without  the  approval 
of  the  board  (s,  36(q)),  Finally,  every  resolution 
passed  by  the  senate  respecting  the  establishment 
or  discontinuance  of  any  faculty,  department, 
course  of  instruction,  chair  fellowship*  scholarship, 
exhibition,  bursary  or  prize  (s.  36(i))  as  well  as 
internal  faculty  matters  and  terms  of  affiliation, 
with  other  universities  is  of  no  force  or  effect 
unless  approved  by  the  board  (s.  37).  It  is  thus  the 
government  dominated  board  which  exercises 
actual  control  over  a  number  of  policy  matters 
falling  within  the  preliminary  jurisdiction  of  the 
senate. 


Finally,  with  respect  to  the  issue  of  funding,  the 
evidence  reveals  that  approximately  80  per  cent  of 
the  operating  costs  of  the  University  is  borne  by 
the  province.  It  has  also  been  established  that  the 
government  has  set  aside  special  funds  for  the 
specific  purpose  of  maintaining  the  universities  not 
only  as  financially  viable  institutions  but  as  first 
class  institutions  of  higher  learning.  For  instance, 
in  1986  the  legislature  passed  the  Education 
Excellence  Appropriation  Act,  5. B.C.  1986,  c.  6, 


Le  ministre  exerce  un  pouvoir  de  surveillance  sur 
Funiversite  dans  Fexercice  du  mandat  que  lui  a 
confie  la  loi.  Le  paragraphe  46.1(2)  est  libelle 
-    comme  suit: 

a     [traduction]  46.1 

(2)  Par  derogation  au  paragraphe  (1),  une  universite 
ne  doit  pas  etablir  un  nouveau  programme  de  licence 
sans  Papprobation  du  ministre. 

*  Le  conseil  des  gouverneurs  exerce  un  controle 
moins  direct  sur  les  questions  touchant  la  politique 
en  matiere  d'enseignement.  Comme  je  Fai  deja 
note,  la  University  Act  prevoit  que  le  senat  a  la 

c  responsabilite  principale  de  i'enseignement  dis- 
pense par  Funiversite.  Mais  les  decisions  du  senat 
sont  en  realite  controlees  par  le  conseil  des  gouver- 
neurs pour  ce  qui  est  de  certaines  questions  impor- 
tantes,  Ainsi,  le  senat  fait  des  recommandations  au 

d  conseil  des  gouverneurs  relativement  a  la  revision 
des  programmes  d'etudes,  d'instruction  et  d'ensei-. 
gnement  dans  tous  les  departements  et  facuit6s  (al. 
36f)).  II  est  interdit  au  senat  de  conclure  des 
ententes   avec  d'autres  organismes  legalement 

e  autorises  a  prescrire  des  examens  d'entree  sans 
Fapprobation  du  conseil  des  gouverneurs  (al. 
36q)).  Finalement,  toute  resolution  passee  par  le 
senat  qui  vise  l'etablissement  ou  la  dissolution 

j-  d'une  faculte,  d'un  departement,  d'un  programme 
d'enseignement,  d'une  chaire,  d'une  bourse  quel- 
conque  ou  d*un  prix  (al.  36i)),  aussi  bien  que  les 
questions  internes  des  facultes  et  les  conditions 
d'affiliation  avec  les  autres  univcrsites,  est  nulle  et 

g  non  avenue  sans  Fapprobation  du  conseil  des  gou- 
verneurs (art.  37).  C'est  done  le  conseil  des  gou- 
verneurs, domine  par  le  gouvernement,  qui  exerce 
le  veritable  controle  sur  nombre  de  questions  de 
politique  qui  relevent  de  la  competence  prelimi- 

k  naire  du  senat  de  Funiversite. 

En  dernier  lieu,  pour  ce  qui  est  du  financement 
de  Funiversite,  il  ressort  de  la  preuve  qu'environ  80 
pour  cent  des  frais  de  fonclionnement  de  Funiver- 

'  site  sont  assumes  par  la  province,  On  a  aussi  etabli 
que  le  gouvernement  a  affecte  des  fonds  speciaux 
au  soutien  des  universites  non  seulement  en  tant 
qu'etablissements  financierement  viables  mais  en 

.  qualite  d'excellents  etablissements  d'enseignement 
superieur.  Par  exemple,  en  1986  la  legislature  a 
adopte  la  Education  Excellence  Appropriation 
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under  which  an  aggregate  amount  of  some  $600 
million  was  to  be  paid  out  of  the  consolidated 
revenue  fund  for  the  purposes  of,  inter  alia, 
improving  the  quality  of  educational  instruction 
and  research. 

Beyond  the  general  provision  of  operating  capi- 
tal and  the  establishment  of  specialized  funds,  the 
government  has  financially  assisted  the  universities 
in  other  ways  as  well.  Under  the  University  Foun- 
dations Act,  S.B.C.  1987,  c.  50,  a  number  of 
corporate  foundations  were  statutorily  established 
(s.  1)  as  agents  of  the  Crown  (s,  2)  the  purposes  of 
which  are  set  out  in  s.  4  as  follows; 

4.  (1)  The  purposes  of  each  of  the  corporations  are 
as  follows: 

(a)  to  develop,  foster  and  encourage  public  knowl- 
edge and  awareness  of  the  relevant  university  and 
the  benefits  to  the  people  of  the  Province  in 
connection  with  that  university; 

(b)  to  encourage,  facilitate  and  carry  out  programs 
and  activities  that  will  directly  or  indirectly 
increase  the  financial  support  of,  or  confer  a 
benefit  on,  the  corporation  for  support  of  the 
relevant  university  and  programs  in  which  that 
university  is  involved; 

(c)  to  receive,  manage  and  invest  funds  and  property 
of  every  nature  and  kind  from  any  source  for  the 
establishment,  operation  and  maintenance  of  the 
corporation  and  to  further  the  purposes  of  the 
corporation. 

All  five  members  of  the  corporations  are  appointed 
by  the  Lieutenant  Governor,  indicating  that  these 
are  government  bodies. 

The  reach  of  the  province's  efforts  to  assist  the 
universities  extends  also  to  the  financial  assistance 
of  students.  The  province  guarantees  loans  taken 
by  the  University  of  British  Columbia  to  support  a 
student  loan  aid  fund.  Under  s.  77  of  the  Universi- 
ty Act  the  fund  is  managed  and  administered  by  a 
committee  of  four  persons,  all  of  whom  are 
appointed  by  the  Lieutenant  Governor, 

The  provision  of  government  economic  assist- 
ance has  gone  hand  in  hand  with  government 
insistence  upon  financial  accountability.  There  can 
be  no  question  but  that  the  financial  dealings  of 


Act,  S.B.C,  1986,  ch.  6,  en  vertu  de  laquelle  une 
somme  globale  de  quelque  600  $  millions  devait 
Stre  prise  sur  le  fonds  du  revenu  consolide  aux  fins, 
notamment,  d'ameliorer  la  qualite  de  I'enseigne- 
a  ment  et  de  la  recherche  educationnels. 

En  plus  de  leur  fournir  de  facon  generate  des 
capitaux  de  fonctionnement  et  d'etablir  des  fonds 
specialises,  le  gouvernement  a  assiste  financiere- 

b  ment  lcs  universites  d'autres  facons.  En  vertu  de  la 
University  Foundations  Act,  S.B.C.  1987,  ch.  50, 
un  certain  nombre  de  fondations  constituees  ont 
ete  etablies  par  la  loi  (art.  1)  en  qualite  de  manda- 
taires  de  l'Etat  (art.  2)  pour  les  fins  exposees 

c  comme  suit  a  l'art.  4: 

[traduction]  4.  (1)  Les  objets  de  chacune  des 
soci6tes  sont  les  suivants: 

a)  developper,  favoriser  et  encourager  la  notoriete 
^  de  Puniversite  concernee  aupres  du  public  et  faire 

connaitre  a  ce  dernier  les  avantages  qu'elle  offre 
a  la  population  de  la  province; 

b)  encourager,  faciliter  et  mettre  en  ceuvre  des  pro- 
grammes et  des  activites  qui  augmenteront  direc- 

e  tement  ou  indirectement  Passistance  financiere 

de  la  societe  ou  lui  confereront  des  avantages  en 
vue  de  soutenir  Puniversite  concernee  et  les  pro- 
grammes que  celle-ci  met  en  oeuvre; 

c)  recevoir,  gerer  et  investir  des  fonds  et  des  biens 
/  de  toutes  sortes  de  quelque  source  que  ce  soit  en 

vue  de  l'etablissement,  du  fonctionnement  et  du 
rnaintien  de  la  soci6te  et  de  la  poursuite  de  ses 
objectifs. 

Les  cinq  membres  des  societes  sont  tous  nommes 
g  par  le  lieutenant-gouverneur,  ce  qui  indique  qu'el- 
les  sont  des  organismes  gouvernementaux, 

L'aide  que  la  province  apporte  aux  universites 
s'etend  aussi  au  soutien  financier  des  etudiants.  En 
k  effet,  la  province  se  porte  garant  des  prets  contrac- 
ts par  l'Universite  de  la  Colombie-Britannique 
pour  financer  un  fonds  d'aide  aux  prets  aux  etu- 
diants. Selon  Tart.  77  de  la  University  Act,  le  fonds 
est  gere  et  admiriistre  par  un  comite  de  quatre 
membres,  qui  sont  tous  designes  par  le  lieutenant- 
gouverneur. 

L'assistance  economique  fournie  par  le  gouver- 
.  nement  va  de  pair  avec  la  responsabilite  financiere 
qu'il  exige.  II  ne  fait  aucun  doute  que  les  opera- 
tions financieres  des  universites  sont  strictement 
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the  universities  are  strictly  controlled.  This  fact 
has  been  noted  by  the  Court  of  Appeal  as  well  as 
by  my  colleague  La  Forest  J.  The  University  has 
been  treated  as  a  government  body  under  the 
Financial  Administration  Act,  S.B.C.  1981,  c.  15, 
a  public  body  under  the  Auditor  General  Act, 
R.S.B.C,  1979,  c.  24,  and  a  public  sector  employer 
under  the  Compensation  Stabilization  Act,  S.B.C. 
1982,  c.  32  (repealed  by  s.  69  of  the  Industrial 
Relations  Reform  Act,  S.B.C.  1987,  c.  24). 

Before  its  repeal  the  Compensation  Stabiliza- 
tion Act  provided  that  public  sector  employers 
were  to  have  their  employee  compensation  prac- 
tices monitored  and  regulated  by  a  government 
appointed  commissioner.  The  Court  of  Appeal 
found  that  the  brand  of  control  established  by  that 
Act  was  insufficient  to  satisfy  the  requirements  of 
s.  32(1)  because  it  did  not  specifically  touch  upon 
the  contractual  provision  at  issue  in  these  appeals. 
Moreover,  it  wenton  to  find  that  the  other  Acts  to 
which  I  have  referred  were  similarly  insufficient  to 
establish  government  control  as  they  did  not  touch 
upon  the  core  functions  of  the  University.  My 
colleague  La  Forest  J.  joins  the  Court  of  Appeal  in 
its  assertion  that  the  fact  that  the  University  is 
fiscally  accountable  does  not  establish  government 
control  over  academic  matters. 


I  agree  that  the  government  does  not  have  a 
direct  hand  in  the  formulation  or  implementation 
of  the  policy  of  mandatory  retirement  at  issue 
here.  I  also  agree  that  fiscal  control  is  not  com- 
mensurate with  control  over  those  university  mat- 
ters directly  involving  the  principle  of  academic 
freedom.  However,  for  the  reasons  I  expressed  in 
McKinney,  I  do  not  think  it  necessary  for  govern- 
ment to  have  control  over  every  aspect  of  a  subor- 
dinate body  in  order  to  establish  that  government 
"controls"  that  body  in  a  constitutionally  signifi- 
cant sense.  There  may  well  be  instances  where  it  is 
in  the  best  interests  of  government  to  assert  only 
general  control  over  a  body  and  leave  to  that  entity 
the  discretion  to  deal  with  certain  matters  in  ways 
it  considers  most  appropriate  to  its  own  objectives. 
With  respect  to  the  universities,  it  is  my  view  that 


controlees.  La  Cour  d'appel  Fa  souligne,  ainsi  que 
mon  collegue  le  juge  La  Forest.  L'universite  a  ete 
traitee  comme  un  organisme  gouvernemental  en 
vertu  de  la  Financial  Administration  Act,  S.B.C. 
a  1981,  ch.  15,  comme  un  organisme  public  sous  le 
regime  de  la  Auditor  General  Act,  R.S.B.C.  1979, 
ch.  24,  et  comme  un  employeur  du  secteur  public 
aux  termes  de  la  Compensation  Stabilization  Act, 
S.B.C.  1982,  ch.  32  (abrogee  par  l'art.  69  de  la 

*  Industrial  Relations  Reform  Act,  S.B.C.  1987,  ch. 
24). 

Avant  son  abrogation,  la  Compensation  Stabili- 
zation  Act  prevoyait  qu'un  commissaire  nomine 
par  le  gouvernement  surveillait  et  reglementait  les 
pratiques  des  employeurs  du  secteur  public  a 
l'egard  de  1'indemnisation  de  leurs  employes.  La 
Cour  d'appel  a  conclu  que  la  sorte  de  controle 

d  etablie  par  cette  Loi  ne  satisfaisait  pas  aux  exigen- 
ces du  par,  32(1)  parce  qu'elle  ne  visait  pas  expres- 
sement  la  disposition  contractuelle  en  cause  dans 
ces  appels.  Elle  a  en  outre  conclu  que  les  autres 
lois  que  j'ai  mentionnees  ne  suffisaient  pas  davan- 

e  tage  a  etablir  la  presence  d'un  controle  gouverne- 
mental parce  qu'elles  ne  traitaient  pas  des  fonc- 
tions  essentielles  de  l'universite.  Mon  collegue  le 
juge  La  Forest  est  d'accord  avec  la  Cour  d'appel 
pour  af firmer  que  le  fait  que  l'universite  est  res- 

*  ponsable  sur  le  plan  fiscal  n'etablit  pas  F  existence 
d'un  controle  gouvernemental  sur  les  questions 
visant  l'enseignement. 

g  Je  conviens  que  le  gouvernement  ne  voit  pas 
directement  a  formuler  et  a.  mettre  en  oeuvre  la 
politique  de  retraite  obligatoire  contestee  en  Fes- 
pece.  Je  reconnais  egalement  que  le  controle  fiscal 
n'implique  pas  le  controle  sur  les  questions  univer- 

h  sitaires  mettant  directement  en  jeu  le  principe  de 
la  liberte  academique.  Cependant,  pour  les  motifs 
que  j'ai  exprimes  dans  1' arret  McKinney,  je  ne 
crois  pas  qu'il  soit  necessaire  que  le  gouvernement 
controle  un  organe  subordonne  a  tous  egards  pour 

1  .  nous  permettre  d'etablir  qu'il  «contr61e»  cet  organe 
dans  un  sens  constitutionnellement  pertinent.  Des 
circonstances  peuvent  fort  bien  se  presenter  ou  il 
est  dans  l'interet  du  gouvernement  d'exercer  sur  un 

.  organisme  simplement  un  controle  general  et  de  le 
laisser  libre  de  s'occuper  de  certaines  questions  de 
la  facon  qu'il  estime  la  plus  conforme  a  ses  propres 
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the  lack  of  government  control  over  the  mandatory 
retirement  policy  specifically  in  issue  here  and  over 
matters  specifically  directed  to  the  principle  of 
academic  freedom  does  not  justify  the  conclusion 
that  the  Charter  has  no  application  to  the 
universities. 

.  In  conclusion,  I  would  hold  that  the  fact  that  the 
University  of  British  Columbia  is  so  heavily 
funded  and  regulated  by  government,  together 
with  the  fact  that  the  University  is  discharging  for 
the  province  a  traditional  government  function 
pursuant  to  statutory  authority  leads  me  to  con- 
clude that  the  University  forms  part  of  "govern- 
ment'1 for  the  purposes  of  s.  32.  The  University's 
policy  of  mandatory  retirement  is  therefore  subject 
to  Charter  review. 

II.  The  Constitutionality  of  Mandatory  Retire- 
ment at  the  University  of  British  Columbia  . 

The  University's  power  to  retire  its  employees  is 
found  in  s.  27  of  the  University  Act.  In  particular, 
the  authority  to  enter  into  contracts  of  service  with 
faculty  ,  and  staff  is  to  be  found  in  para.  (0  which 
provides: 

27. . . .  the  board  has  power 

(0  to  appoint  the  . . .  professors,  associate  professors, 
assistant  professors,  lecturers,  instructors  and  other 
members  of  the  teaching  staff  of  the  university,  and 
the  officers  and  employees  the  board  considers 
necessary  for  the  purpose  of  the  university,  and  to 
fix  their  salaries  or  remuneration,  and  to  define 
their  duties  and  their  tenure  of  office  or  employ- 
ment, which,  unless  otherwise  provided,  shall  be 
during  the  pleasure  of  the  board .... 

As  was  the  case  in  McKinney  it  is  unnecessary  for 
.me  to  determine  whether  s.  15(1)  would  apply  in 
the  absence  of  any  legislative  provision  mandating 
or  permitting,  the  discriminatory  action  com- 
plained of.  In  the  context  of  these  appeals  it  is 
evident  that  the  power  to  retire  flows  from  s,  27(f). 

For  the  reasons  I  expressed  in  McKinney,  I  find 
that  the  policy  of  mandatory  retirement  adopted 
by  the  University  of  British  Columbia  infringes  s. 
15  on  the  grounds  that  it  discriminates  against  the 


objectifs.  En  ce  qui  concerne  les  universites,  j'es- 
time  que  Fabsence  de  contrSle  gouvernemental  sur 
la  politique  de  retraite  obligatoire  en  cause  en 
l'espece  et  sur  les  questions  qui  visent  expresse- 
«  ment  le  principe  de  la  liberte  academique  ne  justi- 
fie  pas  la  conclusion  que  la  Charte  ne  s'applique 
pas  aux  universites. 

Pour  terminer,  je  statuerais  que  le  fait  que 
b  I'Universite  de  la  Colombie-Britannique  est  si  lar- 
gement  financee  et  reglementee  par  le  gouverne- 
ment,  joint  au  fait  qu'elle  accomplit  en  application 
de  la  loi  et  pour  le  compte  de  la  province  une 
fonction  qui  appartient  traditionnellement  au  gou- 
c  vernement,  m'amenent  a  conclure  que  Funiversite 
fait  partie  du  «gouvernement»  aux  fins  de  Fart.  32, 
La  politique  de  Funiversite  en  matiere  de  retraite 
obligatoire  est  done  susceptible  d'etre  examinee  a 
rf  la  lumiere  de  la  Charte. 

II.  Constitutionnalite  de  la  retraite  obligatoire  a 
,  I'Universite  de  la  Colombie-Britannique 

On  trouve  a  Fart.  27  de  la  University  Act  le 
e  pouvoir  qu'a  Funiversite  de  mettre  ses  employes  a 
la  retraite.  L'alinea  f)  lui  accorde  notamment  Fau- 
torite  de  retenir  par  contrat  les  services  des  mem- 
bres  du  corps  enseignant  et  du  personnel: 

jr      [traduction]  27. . . .  le  conseil  peut  ■ 

f)  nommer  les  [  ...  ]  professeurs,  professeurs  associes, 
professeurs  adjoints,  charges  de  cours,  moniteurs  et 
les  autres  membres  du  corps  enseignant  de  Funiver- 
site, ainsi  que  les  dirigeants  et  employes  qu'il  cstime 
s        necessaires  pour  la  realisation  des  objets  de  Funt- 
.  versite,  fixer  leur  traitement  ou  leur  remuneration, 
et  preciser  leurs  obligations  et  leur  rriandat  ou  leurs 
fonctions,  qu'ils  exercent,  sauf  mention  contraire,  a. 
■  titre  amovible  .... 

h  Comme  e'etait  le  cas  dans  Farret  McKinney,  je 
n'ai  pas  a.  determiner  si  le  par.  15(1)  s'appliquerait 
en  Fabsence  d'une  disposition  16gislative  prescri- 
vant  ou  autorisant  Facte  discriminatoire  conteste. 

•  Dans  le  contexte  de  ces  pourvois,  U  est  evident  que 
le  pouvoir  de  mise  a  la  retraite  decoule  de  FaL 
27f). 

Pour  les  motifs  que  j'ai  exprimes  dans  Farret 
.  McKinney,  je  conclus  que  la  politique  de  retraite 
obligatoire  adoptee  par  I'Universite  de  la  Colom- 
bie-Britannique viole  Fart.  15  paree  qu'elle  etablit 
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appellants  on  the  basis  of  age.  I  also  find  that  the 
limit  embodied  in  the  policy,  although  "prescribed 
by  law"  within  the  meaning  of  s.  1,  is  not  reason- 
able and  demonstrably  justified  in  a  free  and  , 
democratic  society.  « 


III.  The  Constitutionality  of  s.  1  of  the  Human 
Rights  Act  & 

The  relevant  sections  of  the  Human  Rights  Act 
are  as  follows: 

1.  In  this  Act 

c 

"age"  means  an  age  of  45  years  or  more  and  less  than 
65  years; 

8.  (1)  No  person  or  anyone  acting  on  his  behalf  shall 

(a)  refuse  to  employ  or  refuse  to  continue  to  employ  a 
a  person,  or 

(b)  discriminate  against  a  person  with  respect  to 
employment'  or  any  term  or  condition  of 
employment, 

because  of  the  race,  colour,  ancestry,  place  of  origin,  e 
political  belief,  religion,  marital  status,  physical  or 
mental  disability,  sex  or  age  of  that  person  or  because  of 
his  conviction  for  a  criminal  or  summary  conviction 
charge  that  is  unrelated  to  the  employment  or  to  the 
intended,  employment  of  that  person,  f 


With  two  exceptions  the  Attorney  General  of 
British  Columbia  has  advanced  the  same  argu-  g 
ments  in  support  of  the  constitutionality  of  s,  8  as 
did  the  Attorney  General  in  support  of  the  Ontario 
Human  Rights  Code,  1981,  S.O.  1981,  c.  53,  in 
McKinney,  and  they  must,  in  my  view,  be  rejected 
for  the  same  reasons.  Here,  however,  the  Attorney  * 
General  also  maintains  that  the  section  of  the  Act 
embodying  the  definition  of  age  should  be  properly 
construed  as  an  affirmative  action  measure  within 
the  meaning  of  s.  15(2)  of  the  Charter  and  that 
therefore  no  violation  of  s.  15(1)  has  been  estab- 
lished. As  well,  it  is  argued  that  the  British 
Columbia  Human  Rights  Act  contains  unique 
provisions  which  mandate  a  different  approach  to 
the  constitutionality  of  the  age  definition  in  s,  1 ,  j 


a  Fegard  des  appelants  une  discrimination  fondee 
sur  i'age.  Je  conclus  egalement  que  la  limite  d'age 
inscrite  dans  la  politique,  bien  qu'elle  soit  con- 
forme  a  (cune  regie  de  droib  au  sens  de  l'article 
premier,  n'est  pas  une  limite  raisonnable  dont  la 
justification  peut  se  demontrer  dans  le  cadre  d'une 
societe  libre  et  democratiquc. 

III.  Constitutionnalite  de  Tart.  1  de  la  Human 
Rights  Act 

Voici  le  Hbelle  des  articles  pertinents  de  la 
Human  Rights  Act: 

[traduction]  1.  Les  definitions  qui  suivent  s'appli- 
quent  a  la  presente  Loi. 

«age»  quarante-cinq  ans  on  plus  et  moms  de  soixante- 
cinq  ans. 

8.  (1)  Nul  ne  doit,  de  son  propre  chef  ou.  cn  sa 
qualite  de  mandataire, 

a)  refuser  d'employer  ou  de  continuer  d'employer 
une  personne; 

b)  defavoriser  une  personne  relativement  a  son 
emploi  ou  aux  modal  ites  de  son  emploi; 

du  fait  de  sa  race,  de  sa  couleur,  de  son  ascendance,  de 
son  lieu  d'origine,  de  sa  religion,  de  son  etat  matrimo- 
nial, de  ses  deficiences  mentales  ou  physiques,  de  son 
sexe,  de  son  age  ou  en  raison  de  sa  declaration  de 
culpabilite  a  Fegard  d'une  infraction  criminelle  ou  d'une 
infraction  punissable  par  procedure  sommairc  qui  n'ont 
aucun  rapport  avec  1' emploi  actuel  ou  envisage  de  la 
personne  en  question. 

A  deux  exceptions  pr&s,  le  procureur  general  de 
la  Colombie-Britannique  a  fait  valoir  a  l'appui  de 
la  constitutionnalite  de  Tart.  8  les  memes  argu- 
ments avances  par  le  procureur  general  a  l'appui 
du  Code  des  droits  de  la  personne,  1981  de  i'Onta- 
rio,  S.O.  1981,  ch.  53,  dans  l'affaire  McKinney,  et 
a  mon  sens,  ces  arguments  doivent  etre  rejetes 
pour  les  memes  motifs.  En  l'espece,  cependant,  le 
procureur  general  maintient  aussi  que  l'article  de 
la  Loi  definissant  l'age  devrait  etre  interprete 
comme  un  programme  de  promotion  sociale  au 
sens  du  par.  15(2)  de  la  Chart e,  et  que  par  conse- 
quent aucune  violation  du  par.  15(1)  n'a  ete  eta- 
blte.  On  soutient  egalement  que  la  Human  Rights 
Act  de  la  Colombie-Britannique  conticnt  des  dis- 
positions exceptionnelles  qui  exigent  une  approche 
differente  de  la  constitutionnalite  de  la  definition 
de  l'age  i  Part.  1 . 
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Dealing  first  with  the  issue  of  whether  s.  1  can 
be  characterized  as  an  affirmative  action  measure, 
the  Attorney  General  contends  that  older  workers 
under  the  age  of  65  are  disadvantaged  compared 
to  their  more  senior  counterparts.  Those  aged  65 
and  over  are  entitled  to  enjoy  a  number  of  benefits 
and  privileges  which  accrue  to  those  who  have 
attained  the  "age  of  seniority"  such  as  pension 
benefits,  old  age  security  payments,  guaranteed 
income  supplements  et  cetera.  Those  under  the  age 
of  65  are,,  of  course,  not  entitled  to  these  special 
benefits.  The  Attorney  General  of  British 
Columbia  asserts  that  in  "order  to  redress  the 
balance  between  persons  over  65  and  younger,  the 
Legislative  Assembly  enacted  the  prohibition  on 
discrimination  on  the  basis  of  age  and  thus  some- 
what equalized  the  income  opportunities  of  persons 
above  and  below  the  age  of  65  years." 


Is  the  age  limit  in  s.  1  of  the  Act  the  kind  of 
affirmative  action  measure  envisioned  by  s.  15(2) 
of  the  Charter1.  In  my  view,  it  is  not. 

Section  15  provides: 

15.  (1)  Every  individual  is  equal  before  and  under 
the  law  and  has  the.  right  to  the  equal  protection  and 
equal  benefit,  of  the  law  without  discrimination  and,  in 
particular,  without  discrimination  based  on  race,  nation- 
al or  ethnic  origin,  colour,  religion,  sex,  age  or  mental  or 
physical  disability. 

(2)  Subsection  (1)  does  not  preclude  any  law,  pro- 
gram or  activity  that  has  as  its  object  the  amelioration 
of  conditions  of  disadvantaged  individuals  or  groups 
including  those  that  are  disadvantaged  because  of  race, 
national  or  ethnic  origin,  eolour,  religion,  sex,  age  or 
mental  or  physical  disability. 

This  Court  has  not  yet  had  an  opportunity  to 
examine  the  scope  and  meaning  of  s.  15(2).  It 
seems  to  me  clear,  however,  that  at  the  very  least 
the  purpose  of  this  section  is  to  enshrine  the  notion 
of  the  viability,  indeed  the  necessity,  of  measures 
designed  to  redress  the  drastic  effects  of  discrimi- 
nation. By  its  terms' s.  15(2)  informs  us  that 


Traitant  tout  d'abord  de  la  question  de  savoir  si 
Ton  peut  qualifier  Fart.  1  de  programme  de  pro- 
motion sociale,  le  procureur  general  soutient  que 
les  travailleurs  ages  qui  ont  moins  de  65  ans  sont 

a  desavantages  par  rapport  a  leurs  pendants  plus 
ages.  En  effet,  ceux  qui  ont  au  moins  65  ans 
peuvent  jouir  d'un  certain  nombre  d'avantages  et 
de  privileges  offerts  aux  personnes  qui  ont  atteint 
d'age  d'or»,  comme  les  prestations  de  pension,  les 

b  prestations  de  la  securite  de  la  vieillesse,  le  supple- 
ment de  revenu  garanti,  et  ainsi  de  suite.  Naturel- 
lement,  les  personnes  qui  n'ont  pas  atteint  65  ans 
ne  sont  pas  admissibles  a  ces  avantages  speciaux. 

c  Le  procureur  general  de  la  Colombie-Britannique 
affirme  que  [traduction]  «pour  retablir  l'equili- 
bre  entre  les  personnes  agees  de  plus  de  65  ans  et 
leurs  cadets,  l'assemblee  legislative  a  edicte  l'inter- 
diction  de  discrimination  fondee  sur  l'age,  egali- 

d  sant  de  la  sorte  dans  une  certaine  mesure  les 
possibilites  de  revenu  des  personnes  agees  de  moins 
de  65  ans  et  celles  de  leurs  ames.» 

La  limite  d'age  dont  il  est  question  a  Part.  1  de 
e  ia  Loi  est-elle  le  genre  de  programme  de  promo- 
tion sociale  envisage  au  par,  15(2)  de  la  Charted  A 
mon  sens,  tel  n'est  pas  le  cas. 

L'article  15  prevoit  ce  qui  suit; 

15*  (1)  La  loi  ne  fait  acception  de  personne  et  s'ap- 
plique  egaiement  a  tous,  et  tous  ont  droit  a.  la  meme 
protection  et  au  meme  benefice  de  la  loi,  independam- 
ment  de  toute  discrimination,  notamment  des  discrimi- 
nations fondees  sur  la  race,  Torigine  nationale  ou  ethni- 
s  que,  la  coulcur,  la  religion,  le  sexe,  Page  on  les 
deficiences  mentales  ou  physiques. 

(2)  Le  paragraphe  (1)  n'a  pas  pour  effet  d'interdire 
les  lois,  programmes  ou  activites  destines  a  ameliorer  la 
A  situation  d'individus  ou  de  groupes  defavorises,  notam- 
ment du  fait  de  leur  race,  de  leur  origine  nationale  ou 
ethnique,  de  leur  couleur,  de  leur  religion,  de  leur  sexe, 
de  leur  age  ou  de  leurs  deficiences  mentales  ou 
physiques. 

'  Cette  Cour  n'a  pas  encore  eu  Toccasion  d'etu- 
dier  la  portee  et  le  sens  du  par.  15(2).  II  me  semble 
clair,  cependant,  que  pour  le  moins  cet  article  a 
pour  objet  d'inscrire  dans  la  Charte  la  notion  de  la 

.  pertinence,  et  meme  de  la  necessite,  des  mesures 
destinees  a  corriger  les  graves  effets  de  la  discrimi- 
nation: Par  ses  termes  memes,  le  par.  15(2)  nous 
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measures  aimed  at  ameliorating  the  conditions  of 
those  who  are  disadvantaged  because  of  such  per- 
sonal characteristics  as  race,  sex  and  age  (those  in 
other  words  who  have  been  the  victims  of  discrimi- 
nation) are  constitutionally  permissible.  In  this 
way,  subsection  (2)  strengthens  the  notion  adopted 
by  this  Court  in  Andrews  v.  Law  Society  of  British 
Columbia,  [1989]  1  S.C.R,  143,  that  what  lies  at 
the  heart,  of  the  equality  guarantee  is  protection 
from  discrimination.  It  follows,  in  my  respectful 
view,  that  for  any  measure  to  be  characterized  as 
an  "affirmative  action"  measure  within  the  mean- 
ing of  s.  15(2),  it  must  first  be  established  that  the 
measure  is  directed  towards  assuaging  the  effects 
of  discrimination  against  a  disadvantaged  group. 

What  is  the  meaning  of  the  term  "discrimina- 
tion"? In  Andrews,  supra,  Mclntyre  J.  said  at  pp. 
180-81: 

The  analysis  of  discrimination  .  ,  ,  must  take  place 
within  the  context  of  the  enumerated  grounds  and  those 
analogous  to  them.  The  words  "without  discrimination" 
require  more  than  a  mere  finding  of  distinction  between 
the  treatment  of  groups  or  individuals.  Those  words  are 
a  form  of  qualifier  built  into  s,  15  itself  and  limit  those 
distinctions  which  are  forbidden  by  the  section  to  those 
which  involve  prejudice  or  disadvantage,  [Emphasis 
added.] 

In  this  case,  can  it  be  that  older  workers  who 
have  not  yet  reached  the  benchmark  age  for  social 
benefits  purposes  are  a  disadvantaged  group?  And 
in  particular,  do  older  workers  under  the  age  of  65 
suffer  the  burden  of  prejudice  and  stereotype  by 
reason  of  the  fact  that  they  are  not  eligible  to 
enjoy  these  benefits  by  virtue  of  their  age?  I  think 
not.  It  is  not  in  the  least  discriminatory,  as  that 
term  has  been  defined  by  this  Court  in  Andrews, 
supra,  to  deny  these  special  benefits  to  those  under 
the  age  of  65.  This  failure  to  extend  benefits  does 
not  serve  to  perpetuate  or  create  stereotyping  of  or 
prejudice  against  those  under  the  age  of  65,  As  I 
said  in  R.  v,  Turpin,  [1989]  1  S.C.R.  1296,  at  p. 
1333,  "A  search  for  indicia  of  discrimination  such; 
■  as  stereotyping,  historical  disadvantage  or  vulnera- 
bility to  political  and  social  prejudice  would,  be 
fruitless  in  this  case".  Thus,  since  older  workers 
under  the  age  of  65  have  not  suffered  the  burden 
of  discrimination,  s.  8(1).  cannot  be  construed  as 


assure  de  la  constitutionnalite  des  mesures  desti- 
nees  a  ameliorer  la  situation  de  ceux  qui  sont 
defavorises  en  raison  de  caracteristiques  personnel- 

.  les  telles  leur  race,  leur  sexe  ou  leur  age  (en 

a  d'autres  termes,  ceux  qui  ont  ete  victimes  de  la 
discrimination).  De  cette  facon  le  par.  (2)  renforce 
la  notion  adoptee  par  cette  Cour  dans  Tarret 
Andrews  c.  Law  Society  of  British  Columbia, 
[1989]  1  R.C.S.  143,  selon  laquelle  la  garantie 

b  d'egalite  vise  ess entie] lenient  a  proteger  contre  la 
discrimination.  II  s'ensuit,  a  mon  humble  avis,  que 
pour  qu'une  mesure  soit  qualifiee  de  programme 
de  «promotion  sociale»  au  sens  du  par.  15(2),  on 

c  doit  tout  d'abord  etablir  que  cette  mesure  est 
destinee  a  ainoindrir  les  effets  de  la  discrimination 
contre  un  groupe  defavorise. 

Quel  est  le  sens  du  mot  ((discrimination*?  Dans 
d  Tarret  Andrews,  precite,  le  juge  Mclntyre  a  dit 
aux  pp.  180  et  181: 

, . ,  l'analyse  de  la  discrimination  doit  se  faire  en  fonc- 
tion  des  motifs  enumeres  et  de  ceux  qui  leur  sont 
analogues.  L'expression  aindependamment  de  toute  dis- 

e  crimination*  exige  davantage  qu'une  simple  constatation 
de  distinction  dans  le  traitement  de  groupes  ou  d'indivi- 
dus.  Cette  expression  est  une  forme  de  reserve  incorpo- 
ree  dans  1'art  15  lui-meme  qui  limite  les  distinctions 
prohibees  par  la  disposition  a  celles  qui  entrainent  un 

j  prejudice  ou  un  desavantage,  [Je  souligne.] 

En  Tespece,  se  peut-il  que  les  travailleurs  ages 
qui  n'ont  pas  encore  atteint  Page  d'admissibilite 
aux  avantages  sociaux  se  trouvent  etre  un  groupe 
desavantage?  Et  plus  particulierement,  les  travail- 
leurs ages  qui  n'ont  pas  encore  65  ans  sont-ils 
victimes  d'un  prejudice  et  d'un  stereotype  parce 
qu'ils  ne  sont  pas  admissibles  a  ces  avantages  en 
raison  de  leur  age?  Je  ne  le  crois  pas.  II  n'est 

h  aucunement  discriminatoire,  selon  la  definition 
que  cette  Cour  a  dbnnee  a  ce  mot  dans  Tarret 
Andrews,  precite,  de  refuser  ces  avantages  spe- 
ciaux  a  ceux  qui  ont  moins  de  65  ans.  Ce  refus  ne 
sert  pas  a  creer  ou  a  perpetuer  un  stereotype  ni  un 

1  prejudice  contre  les  personnes  de  moins  de  65  ans. 
Comme  je  Tai  dit  dans  Tarret  R.  c.  Turpin,  [1989] 
1  R.C.S.  1296,  a  la  p.  1333,  «I1  serait  inutile  de 
chercher  des  signes  de  discrimination  tel  que  des 

.  stereotypes,  des  desavantages  historiques  ou  de  la 
vulnerabilite  a  des  prejuges  politiques  ou  sociaux 
en:  Tespeceo.  Ainsi  done,  puisque  les  travailleurs 
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an  affirmative  action  measure  designed  to  amelio- 
rate the  effects  of  that  denial  of  equality.  I  would 
therefore  dismiss  the  Attorney  General's  argument 
on  this  basis. 


The  unique  structure  of  the  British  Columbia 
Human  Rights  Act  has  also  been  the  subject  of 
argument  by  the  respondents  in  these  appeals.  In 
particular,  the  University  argues  that  s.  8(3)(b)  of 
the  Act  has  the  effect  of  immunizing  mandatory 
retirement  from  the  reach  of  the  prohibition 
against  discrimination  irrespective  of  the  definition 
of  age  contained  in  s.  8(1).  Subsection  8{3)(b) 
provides: 

8.  .  . 

(3)  Subsection  (1)  does  not  apply 

(b)  as  it  relates  to  marital  status,  physical  or  mental 
disability,  sex  or  age,  to  the  operation  of  any 
bona  fide  retirement,  superannuation  or  pension 
plan  or  to  a  bona  fide  group  or  employee  insur- 
ance plan. 

In  my  opinion,  s,  8(3)(b)  does  not  assist  the 
respondents.  I  note  that  the  subsection  refers  not 
only  to  retirement  but  to  pension  and  superannua- 
tion plans.  I  also  note  that  the  s.  8(3)(b)  exemp- 
tion extends  not  only  to  distinctions  based  on  age 
but  also  to  distinctions  based  on  sex,  marital 
status,  and  physical  or  mental  disability.  To  my 
mind,  these  two  aspects  of  the  section  provide 
important  clues  as  to  its  intended,  effect.  It  seems 
to  me  that  what  the  subsection  meant  to  achieve 
was  the  exemption  from  the  prohibition  embodied 
in  subs.  (1)  of  those  plans  which  draw  upon  age 
and  other  distinctions  to  meet  their  actuarial 
requirements.  It  refers,  in  other  words,  to  the 
design  and  administration  of  these  plans  in  so  far 
as  they  are  based  on  what  would  otherwise  be 
impermissible  distinctions,  It  is  a  matter  of  trite 
knowledge  that  actuarial  scientists  typically  rely 
on  statistics  as  to  such  things  as  expected  lifespan 
of  males  as  compared  to  females  in  formulating 
employment  benefit  plans.  These  are  . the  types  of 
considerations,  I  believe,  that  s.  8(3)(b)  meant  to 
exempt  from  the  operation  of  s.  8(1).  The  section 


ages  qui  n'ont  pas  encore  atteint  Page  de  65  ans 
n'ont  pas  ete  victimes  de  discrimination,  le  par. 
8(1)  ne  peut  s'interpreter  comme  etant  un  pro- 
gramme de  promotion  sociale  destine  a  obvier  aux 
«  effets  de  ce  deni  d'egalite.  Je  rejetterais  par  conse- 
quent Pargument  du  procureur  general  fonde  sur 
ce  moyen. 

Les  intimes  ont  aussi  fait  etat  de  la  structure 
b  particuliere  de  la  Human  Rights  Act  de  la  Colom- 
bie-Britannique,  L'universite  avance  notamment 
que  l'al.  8(3)b)  de  la  Loi  a  pour  effet  de  soustraire 
la  retraite  obligatoire  a  l'interdiction  de  la  discri- 
mination, independamment  de  la  definition  du  mot 
c  age  au  par.  8(1).  L'alinea  8(3)b)  dispose  comme 
suit: 

[traduction]  8  

rf     (3)  Le  paragraphe  (1)  ne  s'applique  pas 

b)  en  ce  qui  concerne  I'etat  matrimonial,  les  defi- 
ciences  physiques  ou  mentales,  le  sexe  ou  l'age,  a 
1'application  d'un  regime  legitime  de  retraite  ou 
de  pension  ou  a  un  regime  legitime  d'assurance 
de  groupe  ou  d 'employes. 

A  mon  avis,  Pal.  8(3)b)  n'est  d'aucune  utilite 
aux  intimes.  Je  note  que  l'alinea  mentionne  non 

f  seulement  la  retraite  mais  aussi  les  r6gimes  de 
retraite  et  de  pension,  Je  note  egalement  que  l'ex- 
ception  a  l'al.  8(3)b)  s'etend  non  seulement  aux 
distinctions  fondees  sur  l'age  mais  aussi  a  celles 

s  qui  se  fondent  sur  le  sexe,  l'6tat  matrimonial  et  les 
deficiences  mentales  ou  physiques.  A  mon  sens,  ces 
deux  aspects  de  l'article  donnent  des  indices 
importants  sur  l'effet  qu'on  a  voulu  lui  donner.  II 
me  semble  que  ce  que  cet  alinea  entendait  accom- 

h  plir,  e'etait  de  soustraire  a  l'interdiction  du  par. 
(1)  les  regimes  qui  se  fondent  sur  l'age  et  d'autres 
particularity  pour  satisfaire  a  leurs  exigences 
actuarielles.  U  vise,  en  d'autres  termes,  la  concep- 
tion et  P  ad  ministration  de  ces  regimes  dans  la 

'  mesure  ou  ils  se  fondent  sur  ce  qui  serait  par 
ailleurs  des  distinctions  interdites.  II  est  bien  connu 
que  les  actuaires  s'en  rapportent  typiquement  aux 
statistiques  relatives  a  Pesperance  de  vie  des 

.  hommes  comparativement  a  celle  des  femmes  lors- 
qu'il  s'agit  de  formuler  les  regimes  d'avantages 
sociaux  des  employes.  Voila  le  genre  de  considers- 
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does  not  refer,  however,  to  the  use  of  these  plans  to 
justify  compelled  retirement.  It  may  be  that  s. 
8(3)(b)  infringes  s,  15  of  the  Charter  for  other 
reasons.  However,  the  subsection  simply  does  not 
bear  upon  the  matter  at  issue  in  these  appeals,  i.e. 
whether  a  person  may  be  mandatorily  retired 
against  his  or  her  will. 


In  conclusion,  I  find  that  s.  1  of  the  Act 
infringes  s.  15  and  cannot  be  saved  under  s.  1.  I 
agree  with  my  colleague  L'Heureux-Dube  J.  that 
the  definition  of  age  in  the  Act  must  be  struck 
down;  however,  since  we  are  dealing  in  these 
appeals  only  with  the  age  cap  expressed  in  s.  1,  I 
would  only  strike  the  words,  "and  less  than  65 
years". 

IV.  Disposition 

I  would  dismiss  the  University's  appeal  with 
costs.  I  would  allow  the  respondents'  cross-appeal 
on  the  basis  that  the  Charter  applies  to  the  Univer- 
sity of  British  Columbia,  that  its  mandatory  retire- 
ment policy  violates  s.  15  of  the  Charter  and  that 
it  is  not  saved  by  s.  1.  I  would  award  the  respond- 
ents, their  costs  of  the  cross-appeal  both  here  and 
in  the  courts  below. 

Addressing  the  relief  sought  by  Connell  and 
Harrison  in  their  statements  of  claim,  I  would 
issue  a  declaration  that  the  University  has  acted  in 
a  manner  contrary  to  the  Charter  and  direct  the 
University  to  reinstate  them  in  their  former  posi- 
tions. I  would  award  the  respondents  damages  in 
an  amount  to  be  determined  by  the  trial  judge, 
together  with  interest  thereon  pursuant  to  the 
Court  Order  Interest  Act,  R.S.B.C.  1979,  c.  76. 

I  would  answer  the  constitutional  questions 
posed  by  the  Chief  Justice  as  follows: 

1,  Does  the  Canadian  Charter  of  Rights  and  Free- 
doms apply  to  the  appellant  University  of  British 
Columbia  and  to  its  policy  of  mandatory  retirement 
at  age  65? 


tions,  je  crois,  que  l'al.  8(3)b)  entendait  exempter 
de  I1  application  du  par.  8(1).  L'article  ne  vise 
cependant  pas  l'application  de  ccs  regimes  pour 
justifier  la  retraite  obligatoire.  U  se  peut  que  l'ai. 
a  8(3)b)  viole  l'art.  15  de  la  Charts,  pour  d'autres 
motifs.  Toutefois,  Palinea  en  cause  n'a  tout  simple- 
ment  pas  trait  a  la  question  litigieuse  en  cause,  a 
savoir  si  une  personne  peut  etre  mise  a  la  retraite 
contre  son  gre. 

b 

Pour  conclure,  je  statue  que  l'art.  1  de  la  Loi 
viole  Part.  15  et  ne  peut  se  justifier  en  vertu  de 
l'article  premier.  Je  suis  d'accord  avec  ma  colleguc 
le  juge  L'Heureux-Dube  pour  dire  que  la  defini- 
c  tion  de  Tage  dans  la  Loi  doit  etre  radiee;  cepen- 
dant, comme  nous  ne  traitons  dans  ces  pourvois 
que  de  la  limite  d'age  mentionnee  a  l'art.  1,  je  ne 
radierais  que  les  mots  «et  moins  de  soixante-cinq 

,  ans», 
a 

IV.  Dispositif 

Je  rejetterais  le  pourvoi  de  Tuniversite  avec 
depens.  J'aceueillerais  l'appel  incident  des  intimes 

e  au  motif  que  la  Charts  s 'applique  a  l'Universite  de 
la  Colombie-Britannique,  que  la  politique  de 
retraite  obligatoire  de  cette  derniere  viole  l'art.  15 
de  la  Charte  et  qu'elle  ne  peut  se  justifier  en  vertu 
de  l'article  premier.  J'accorderais  aux  intirnes  les 

f  frais  de  l'appel  incident  aussi  bien  devant  nous  que 
devant  les  tribunaux  d'instance  inferieure.  , 

Pour  ce  qui  est  de  la  reparation  recherchee  par 
Connell  et  Harrison  dans  leurs  declarations,  je 

g  rendrais  un  jugement  declaratoire  portant  que 
Tuniversite  a  agi  de  facon  incompatible  avec  la 
Charte,  et  j'ordonnerais  &  Tuniversite  de  retablir 
ces  personnes  dans  leurs  anciennes  fonctions.  J'ac- 

h '.  eorderais  aux  intimes  des  dommages-interets  au 
montant  que  fixera  le  juge  du  proces,  ainsi  que  des 
interets  sur  cette  somme  conformement  a  la.  Court 
Order  Interest  Act,  R.S.B.C.  1979,  ch.  76. 

Je  repondrais  comme  suit  aux  questions  consti- 
tutionnelles  posees  par  le  Juge  en  chef: 

1,  La  Charte  canadienne  des  droits  et  liberies  s'appli- 
que-t-elle'  a  l'Universite  de  la  Colombie-Britannique 
appdante  et  a  sa  politique  de  retraite  obligatoire  a 
;        l'age  de  65  ans? 


Yes. 


Oui. 
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2.  If  so,  does  the  appellant  University  of  British 
Columbia's  policy  of  mandatory  retirement  at  age 
65  contravene  s.  15(1)  of  the  Charter'} 

Yes. 

3.  If  so,  is  the  appellant  University  of  British 
Columbia's  policy  of  mandatory  retirement  at  age 
65  demonstrably  justified  under  s.  1  of  the 
Charter*! 

No. 

4.  Does  the  provision  which  limits  age  protection  in  s. 
8(1)  of  the  Human  Rights  Act,  S.B.C.  1984,  c.  22, 
to  those  of  45  years  or  more  and  less  than  65  years 
violate  s.  15(1)  of  the  Charter'! 

Yes, 

5.  If  so,  is  this  provision  (a)  not  precluded  by  virtue  of 
s.  15(2)  of  the  Charter,  or  (b)  demonstrably  justi- 
fied under  s.  1  of  the  Charter! 

(a)  No. 

(b)  No. 

The  following  are  the  reasons  delivered  by 

L'Heureux-Dube  J.  (dissenting  on  the  appeal 
only) — I  have  had  the  benefit  of  the  opinions  of 
my  colleagues  Justices  La  Forest  and  Wilson. 
With  respect,  I  must  dissent  in  part  from  each  of 
them,  For  the  reasons  I  expressed  in  McKinney  v. 
University  of  Guelph,  [1990]  3  S.C.R.  229,  and 
contrary  to  my  colleague  Wilson  J.,  I  am  of  the 
view  that  the  appellant  is  not  "government"  for 
the  purposes  of  s.  32  of  the  Charter.  In  this  respect 
I  agree  with  La  Forest  J.  for  the  reasons  he 
expresses. 

I  am  in  agreement  with  both  the  Court  of 
Appeal  and  my  two  colleagues  that  the  impugned 
age  limitation  provisions  of  the  Human  Rights 
Act,  S.B.C.  1984,  c.  22,  do  violate  s,  15(1).  How- 
ever, for  substantially  the  same  reasons  that  I  have 
expressed  in  McKinney,  and  those  of  Wilson  J.  in 
the  present  case,  I  am  of  the  view  that  the  afore- 
mentioned Charter  breach  cannot  be  justified 
under  s.  1  of  the  Charter.  I  would  adopt  in  this 
regard  the  conclusion  reached  by  my  colleague 
Wilson  J. 


2.  Dans  1'affirmative,  la  politique  de  retraite  obliga- 
toire  a  TSge  de  65  ans  de  PUniversite  de  la  Colom- 
bie-Britannique  appelante  enfreint-elle  le  par.  15(1) 
de  la  Charte! 

a  Oui. 

3.  Dans  1'affirmative,  la  politique  de  retraite  obliga- 
toire  a  Page  de  65  ans  de  1'Universite  de  la  Colom- 
bie-Britannique  appelante  est-elle  justifiable  en 

b        vertu  de  Particle  premier  de  la  Chartel 

Non. 

4.  La  disposition,  qui  limite  aux  personnes  agees  de  45 
a  64  ans  la  protection  quant  a  Page  accordee  par  le 

c        par.  8(1)  de  la  Human  Right  Act,  S.B.C.  1984,  ch. 
22,  viole-t-elle  le  par.  15(1)  de  la  Chartel 

Oui. 

5.  Dans  Paffirmative,  cette  disposition  n'est-eile  pas  a) 
rf        permise  par  le  par.  15(2)  de  la  Charte  ou  b) 

justifiable  en  vertu  de  Particle  premier  de  la 
Charte1} 

a)  Non. 

b)  Non. 

e 

Les  motifs  suivants  ont  ete  rendus  par 

Le  jtjge  L'Heureux-Dube  (dissidente  dans  le 
pourvoi  seulement)  —  J'ai  cu  le  benefice  des  opi- 

/  nions  de  mes  collegues  les  juges  La  Forest  et 
Wilson.  Avec  deference,  je  dois  inscrire  ma  dissi- 
dence  partietle  a.  regard  de  chacune  de  ces  opi- 
nions. Pour  les  motifs  que  j'ai  exposes  dans  l'arret 
McKinney  c.  Universite  de  Guelph,  [1990]  3 

s  R.C.S.  229,  et  contrairement  a  ma  cotlegue  le  juge 
Wilson,  je  suis  d'avis  que  l'appelante  n'est  pas  le 
«gouvernemenb  aux  fins  de  l'art.  32  de  la  Charte. 
Sur  ce  point,  je  suis  d'accord  avec  le  juge  La 
Forest  pour  les  motifs  qu'if  expose. 

A 

Je  partage  l'opinion  de  la  Cour  d'appel  ainsi  que 
celle  de  mes  deux  collegues  que, les  dispositions  ici 
contestees  de  la  Human  Rights  Act,  S.B.C.  1984, 
ch.  22,  quant  a  ta  limite  d'age  violent  le  par.  15(1). 
1  Cepehdant,  essentiellement  pour  les  memes  motifs 
que  j'ai  exprimes  dans  l'arret  McKinney,  ainsi  que 
ceux  du  juge  Wilson  dans  la  presente  instance,  je 
suis  d'avis  que  cettc  violation  de  la  Charte  ne  peut 
■.  pas  etre  justifiee  en  vertu  de  Particle  premier  de  la 
J  Charte.  J'adopterais  a  cet  egard  la  conclusion  a 
laquelle  en  est  arrivee  ma  collegue  le  juge  Wilson. 
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Consequently,  I  would  dismiss  the  University's 
appeal  with  costs. 

Cross-Appeal 

The  respondents  have  entered  a  cross-appeal, 
asking  this  Court  to  reverse  the  findings  of  the 
courts  below  that  the  Canadian  Charter  of  Rights 
and  Freedoms  does  not  apply  to  the  university 
activity  at  issue  in  this  case.  In  conjunction  with 
this  request,  they  have  asked  for  the  following 
remedial  measures: 

2.  An  order  that  the  Respondent  [s]  be  reinstated  to 
[their]  employment  with  the  Appellant. 

3.  A  declaration  that  the  Respondent  is  entitled  to 
damages,  being  lost  wages  and  benefits  since  [December 
1,  1985  (Connell),  and  January  I,  1986  (Harrison)],  Jess 
mitigation,  which  mitigation  does  not  include  pension 
benefits  received  or  which  the  Respondent  was  entitled 
to  receive,  and  interest  thereon. 

4.  An  order  referring  determination  of  quantum  of 
damages  and  interest  to  the  learned  trial  judge, 

The  trial  judge  (1986),  30  D.L.R.  (4th)  206, 
and  the  British  Columbia  Court  of  Appeal  (1988), 
21  B,CL.R.  (2d)  145,  did  not  see  fit  to  deal  with 
these  petitions  once  they  held  that  the  university's 
activity  did  not  attract  Charter  review.  These 
requests  are  predicated  on  a  prerequisite  finding 
that  all  university  activity,  and  alternatively  the 
university's  mandatory  retirement  policy,  are  sub- 
ject to  the  application  of  the  Canadian  Charter  of 
Rights  and  Freedoms.  However,  for  the  reasons 
stated  in  McKinney,  I  believe  that  the  courts  below 
were  correct  in  concluding  that  some  university 
functions  may  attract  Charter  application,  but 
that  the  University  of  British  Columbia  is  not 
government  for  the  purposes  of  Charter  analysis  in 
this  case,  La  Forest  J.  has  demonstrated  this  in  his 
opinion,  Taylor  J,  at  trial  concluded,  at  p,  216, 
that: 


. . .  the  University  of  British  Columbia  is  neither 
engaged  in  the  exercise  of  governmental  authority  nor 
does  it  provide  a  government  service,  nor  in  determining 
its  employment  policies  does  it  perform  a  function  of 


Par  consequent,  je  suis  d'avis  de  rejetcr  le  pour- 
voi  de  l'universite  avec  depens. 

Le  pourvoi  incident 

Les  intimes  ont  forme  un  pourvoi  incident  dans 
lequel  ils  demandent  a  notre  Cour  d'infirmer  les 
conclusions  des  tribunaux  d'instance  inferieurc 
portant  que  la  Charte  canadienne  des  droits  et 
b  liberies  ne  s'applique  pas  aux  activites  universitai- 
res  en  cause  en  Pespece,  Ils  demandent  en  outre 
que  les  mesures  dc  reparation  suivantes  soient 
accordees: 

2.  Une  ordonnance  portant  que  les  intimes  soient  reinte- 
c  gres  dans  leur  poste  aupres  de  l'appelante. 

3.  Une  declaration  portant  que  l'intime  a  droit  a  des 
dommages-interets,  representant  les  pertes  de  salaire  et 
des  avantages  sociaux  depuis  [le  ler  decembre  1985 
(Connell),  et  le  1"  janvier  1986  (Harrison)],  moins  ia 
somme  representant  la  limitation  du  prejudice,  ce  qui  ne 
comprend  pas  les  prestations  de  retraite  recues  ou  aux- 
quelles  l'intime  avait  droit,  et  les  interets. 

4.  Une  ordonnance  renvoyant  la  question  de  la  determi- 
nation du  montant  des  dommages-interets  et  des  int6rSts 
au  savant  juge  de  premiere  instance, 

Le  juge  de  premiere  instance  (1986),  30  D.L.R. 
(4th)  206,  et  la  Cour  d'appel  de  la  Colombie-Bri- 
tannique  (1988),  21  B.C.L.R.  (2d)  145  n'ont  pas 
juge  a  propos  d'examiner  ces  demandes  une  fois 
decide  que  les  activites  de  l'universite  ne  relevaient 
pas  d'un  examen  fonde  sur  la  Charte.  Ces  deman- 
des presupposent  que  toutes  les  activites  de  l'uni- 

g  versite  et,  subsidiairement,  que  la  politique  de 
retraite  obligatoire  de  l'universite,  sont  assujetties 
a  1' application  de  la-  Charte  canadienne  des  droits 
et  liberies .  Pour  les  motifs  exposes  dans  l'arrct 
McKinney,  toutefois,  j'estime  que  les  tribunaux 

A  d'instance  inferieure  ont  eu  raison  de  conclure  que 
si  certaines  fonctions  de  l'universite  peuvent  justi- 
fier  1'application  de  la  Charte,  l'Universite  de  la 
Colombie-Britannique  n'est  pas  assimilable  au 
gouvernement  aux  fins  de  la  presente  analyse 

'  fondee  sur  la  Charte.  Le  juge  La  Forest  l'a  demon- 
tre  dans  son  opinion.  En  premiere  instance,  le  juge 
Taylor  a  conclu,  a  la  p,  216,  que: 

[traduction]  . .  .  l'Universit6  de  la  Colombie-Britan- 
j  nique  n'est  pas  engagee  dans  i'exercice  d'un  pouvoir 
gouvernemental  et  ne  fournit  pas  de  services  gouverne- 
mentaux,  pas  plus  qu'elle  n'execute  d'obligations  du 
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government,  The  university's  employment  agreements 
. , .  are  essentially  private  contracts. 

I  agree  and  I  would  accordingly  dismiss  the  cross- 
appeal,  with  costs. 

Remedy 

Given  these  conclusions,  s.  24(1)  of  the  Charter 
cannot  be  implemented  to  grant  the  respondents  a 
remedy  in  this  case.  The  respondents  may,  if  they 
so  wish,  seek  redress  in  a  proper  forum  given  that 
the  British  Columbia  Human  Rights  Act,  supra, 
has  been  found  to  violate  the  Charter,  and  must 
thus  be  stripped  of  its  offending  age  restrictions, 


Conclusion 

As  a  result,  T  would  dismiss  both  the  appeal  and 
cross-appeal  with  costs,  and  answer  the  consitu- 
tional  questions  as  follows: 

1.  Does  the  Canadian  Charter  of  Rights  and  Free- 
doms apply  to  the  appellant  University  of  British 
Columbia  and  to  its  policy  of  mandatory  retirement 
at  age  65? 

No. 

2.  If  so,  does  the  appellant  University  of  British 
Columbia's  poiicy.  of  mandatory  retirement  at  age 
65  contravene  s.  15(1)  of  the  Charter! 

Need  not  be  answered. 


3.  If  so,  is  the  appellant  University  of  British 
Columbia's  policy  of  mandatory  retirement  at  age 
65  demonstrably  justified  under  s.  1  of  the 
Charter! 

Need  not  be  answered. 


4.  Does  the  provision  which  limits  age  protection  in  s. 
8(1)  of  the  Human  Rights  Act,  S.B.C.  1984,  c.  22, 
to  those  of  45  years  or  more  and  less  than  65  years 
violate  s.  15(1)  of  the  Charter! 

Yes. 


gouvernement  en  fixant  ses  politiques  d'empJoi.  Les 
contrats  en  matiere  d'emploi  de  Puniversite  [  . . ,  ]  sont 
essentiellement  des  contrats  prives.  ' 

Je  partage  cette  opinion  et  je  suis  done  d'avis  de 
rejeter  le  pourvoi  incident,  avec  depens. 

La  reparation 

Compte  tenu  de  ces  conclusions,  le  par.  24(1)  de 
la  Charte  ne  peut  s'appliquer  pour  accorder  repa- 
ration aux  intimes  en  1'espece.  Ceux-ci  peuvent, 
s'ils  le  desirent,  s'adresser  au  forum  approprie  pour 
obtenir  reparation  vu  la  conclusion  a  1'effet  que  la 
Human  Rights  Act,  precitee  de  la  Colombie-Bri- 
c  tannique  viole  la  Charte  et  que  ses  dispositions 
restrictives  relatives  a  l'age,  ici  en  d6bat,  doivent 
etresupprimees. 

Conclusion 
d   

Par  consequent,  je  suis  d'avis  de  rejeter,  avec 

depens,  tant  le  pourvoi  principal  que  le  pourvoi 

incident,  et  de  repondre  aux  questions  eonstitution- 

nelles  de  la  fa£on  suivante: 

e 

1.  La  Charte  canadienne  des  droits  et  liberies  s'appii- 
que-t-elle  a  l'Universite  de  la  Colombie-Britannique 
appelante  et  a.  sa  politique  de  retraite  obligatoire  a 
l'age  dc  65  ans?: 

f  Non. 

2.  Dans  l'affirmative,  la  politique  de  retraite  obliga- 
toire a  l'age  de  65  ans  de  l'Universite  de  la  Colom- 
bie-Britannique appelante  enfreint-elle  le  par.  15(1) 

S        deia  Charte! 

II  n'est  pas  necessaire  de  repondre  a  cette 
question. 

^  3.  Dans  l'affirmative,  la  politique  de  retraite  obliga- 
toire a  l'age  de  65  ans  de  l'Universite  de  la  Colom- 
bie-Britannique appelante  est-elle  justifiable  en 
vertu  de  1'article  premier  de  la  Charte! 

II  n'est  pas  necessaire  de  repondre  a.  cette 
1  question. 

4.  La  disposition,  qui  limite  aux  personnes  agees  de  45 
a  64  ans  la  protection  quant  a  l'age  accordee  par  le 
par.  8(1)  de  la  Human  Rights  Act,  S.B.C.  1984,  ch. 
j        22,  viole-t-elle  ie  par.  15(1)  de  la  Charte! 

Oui. 
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5.  If  so,  is  this  provision  (a)  not  precluded  by  virtue  of 
s.  15(2)  of  the  Charier,  or  (b)  demonstrably  justi- 
fied under  s.  1  of  the  Charter"? 

(a)  No. 

(b)  No. 

The  following  are  the  reasons  delivered  by 

SOPINKA  J. — For  the  reasons  which  I  gave  in 
McKinney  v.  University  of  Guelph,  [1990]  3 
S.CR.  229,  I  agree  with  the  conclusions  and  rea- 
sons of  Justice  La  Forest  in  respect  of  all  issues 
except  whether  the  mandatory  retirement  policy  of 
the  university  is  law  within  the  meaning  of  s.  15(1) 
of  the  Canadian  Charter  of  Rights  and  Freedoms 
which  I  would  prefer  not  to  decide  on  the  basis  of 
an  assumption  that  the  university  is  part  of 
government. 

The  following  are  the  reasons  delivered  by 

Cory  J. — I  am  in  agreement  with  the  reasons 
of  my  colleague  Justice  Wilson  with  regard  to  the 
tests  she  suggests  for  determining  whether  entities 
that  are  not  selfrevidently  part  of  the  legislative, 
executive  or  administrative  branches  of  govern- 
ment are  nonetheless  a  part  of  the  government  to 
which  the  Canadian  Charter  of  Rights  and  Free- 
doms applies. 

As  well,  I  am  in  agreement  with  her  findings 
that  the  University  of  British  Columbia  forms  part 
of  "government"  for  purposes  of  s.  32  of  the 
Charter  and,  as  a  result,  that  its  policy  of  manda- 
tory retirement  is  subject  to  scrutiny  under  s.  15 
and  that  those  policies  discriminate  on  the  basis  of 
age  and  thus  contravene  s,  15. 

However,  I  am  in  agreement  with  the  conclusion 
reached  by  my  colleague  Justice  La  Forest  that  the 
mandatory  retirement  policy  of  the  University 
comes  within  the  scope  of  s.  1  and  thus  survives 
Charter  scrutiny. 

Further,  \  am  in  agreement  with  La  Forest  J. 
that,  although  s,  8(1)  of  the  British  Columbia 
Human  Rights  Act,  S.B.C.  1984,  c.  22,  contra- 
venes s.  15(1)  of  the  Charter  by  discriminating  on 


5.  Dans  Faffirmative,  cette  disposition  n'est-elie  pas  a) 
permise  par  le  par.  15(2)  de  la  Charte  ou  b) 
justifiable  en  vertu  de  Particle  premier  de  la 
Chanel 
a        a)  Non. 
b)  Non. 

Version  francaise  des  motifs  rend  us  par 

b  Le  juge  Sopinka — Pour  les  motifs  que  j'ai 
exposes  dans  1' arret  McKinney  c.  Universite  de 
Guelph,  [1990]  3  R.C.S.  229,  que  celui-ci,  je 
partage  les  conclusions  et  les  motifs  du  juge 
La  Forest  relativement  a  toutes  les  questions  en 

c  litige  a  l'exception  de  celle  de  savoir  si  la  politique 
de  retraite  obligatoire  de  Funiversite  est  une  «loi» 
au  sens  du  par.  15(1)  de  la  Charte  canadienne  des 
droits  et  liberies,  que  je  prefere  ne  pas  trancher 
sur  le  fondement  hypothetique  que  Funiversite  fait 

d  partie  du  gouvernement. 

Version  francaise  des  motifs  rendus  par 

Le  juge  Cory — Je  partage  les  motifs  de  ma 
e  collegue  le  juge  Wilson  quant  aux  cri teres  qu'elle 
propose  pour  determiner  si  les  entites  qui.ne  font 
pas  de  toute  evidence  partie  des  branches  legisla- 
tive, executive  ou  administrative  du  gouvernement 
font  neanmoins  partie  du  gouvernement  vise  par  la 
f  Charte  canadienne  des  droits  et  liberies . 

De  meme,  je  partage  ses  conclusions  que  l'Uni- 
versite  de  la  Colombie-Britannique  fait  partie  du 

g  «gouvernement»  aux  fins  de  Fart.  32  de  la  Charte 
et,  par  consequent,  que  sa  politique  de  retraite 
obligatoire  est  assujettie  a  un  examen  fonde  sur 
l'art.  15  et  que  ces  politiques  etablissent  une  discri- 

h  mination  fondee  sur  l'age  et  contreviennent  done  a 
Fart.  15. 

Je  partage  toutefois  la  conclusion  de  mon  colle- 
gue le  juge  La  Forest  que  la  politique  de  retraite 
•  obligatoire  de  3'universite  releve  de  la  portee  de 
l'article  premier  et  survit  a  un  examen  fonde  sur  la 
Charte. 

En  outre,  je  partage  I'avis  du  juge  La  Forest 
.  que,  meme  si  le  par.  8(1)  de  la  Human  Rights  Act, 
1  S.B.C.  1984,  ch.  22,  de  la  Colombie-Britannique 
contrevient  au  par.  15(1)  de  la  Charte  parce  qu'il 
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the  basis  of  age,  it  is  a  reasonable  limit  prescribed 
by  law  within  the  purview  of  s.  1  of  the  Charter. 

Appeal  allowed  with  costs  .  (WILSON  and 
L'Heureux-Dude  JJ.  dissenting)  and  cross- 
appeal  dismissed  with  costs  fWiLSON  J.  dissent- 
ing). 

Solicitors  for  the  appellant  and  cross -respond- 
ent; Russell  &  DuMoulin,  Vancouver. 

Solicitors  for  the  respondent  and  cross- appel- 
lant John  R,  Connell:  Jordan  &  Gall,  Vancouver. 

Solicitors  for  the  respondent  and  cross- appel- 
lant Robert  Cameron  Harrison:  Schroeder  & 
Company,  Vancouver, 

Solicitor  for  the  intervener  the  Attorney  Gener- 
al of  Canada:  The  Attorney  General  of  Canada, 
Ottawa. 

Solicitor  for  the  intervener  the  Attorney  Gener- 
al for  Ontario:  The  Attorney  General  for  Ontario, 
Toronto, 

Solicitor  for  the  intervener  the  Attorney  Gener- 
al of  Nova  Scotia:  The  Attorney  General  of  Nova 
Scotia,  Halifax. 

Solicitor  for  the  intervener  the  Attorney  Gener- 
al of  British  Columbia:  The  Ministry,  of  the 
Attorney  General,  Victoria. 


'  etablit  une  discrimination  fondee  sur  l'age,  il  s'agit 
d'une  regie  de  droit  dont  les  limites  sont  raisonna- 
bles  au  sens  de  l'article  premier  de  la  Charte, 

Pourvoi  accueilli  avec  depens  (les  juges 
Wilson  et  L'Heureux-Dube  sont  dissidentes)  et 
pourvoi  incident  est  rejete  avec  depens  (le  juge 
Wilson  est  dissidente). 

Procureurs  de  I'appelante  et  I'intimee  dans  le 
b  pourvoi  incident:  Russell  &  DuMoulin,  Vancou- 
ver. 

Procureurs  de  Vintime  et  I'appelant  dans  le 
pourvoi  incident  John  R.  Connell:  Jordan  &  Gall, 
c  Vancouver. 

Procureurs  de  Vintime  et  I'appelant  dans  le 
pourvoi  incident  Robert  Cameron  Harrison: 
Schroeder  &  Company,  Vancouver. 

^  Procureur  de  I'intervenant  le  procureur  general 
du  Canada:  Le  procureur  general  du  Canada, 
Ottawa. 

Procureur  de  I'intervenant  le  procureur  general 
e  de  I'Ontario:  Le  procureur  general  de  I'Ontario, 
Toronto. 

Procureur  de  I'intervenant  le  procureur  general 
de  la  Nouvelle-Ecosse:  Le  procureur  general  de  la 
f  Nouvelle-Ecosse,  Halifax. 

Procureur  de  I'intervenant  le  procureur  general 
de  la  Colombie- Britannique:  Le  minister^  du  Pro- 
cureur general,  Victoria.  _ 
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S.0. 1965, 
C.137 


An  Act  respecting  University  d'Ottawa 


HER  MAJ  ESTY,  by  and  with  the  advice  and  consent  of  the  Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as  follows; 

PART  I 


1.-0)  The  corporation  of 'The  College  of  Bytown",  which  corporation  had  Its  name  changed  to  "The  College  of  Ottawa"  and  further 
changed  to  "Universite  d'Ottawa",  is  hereby  continued  under  the  name  of  "Universite  Saint-  Paul"  in  the  French  language  and  "Saint  Paul 
University"  in  the  English  language  and,  subject  to  the  provisions  of  this  Act,  shall  have,  hoid,  possess  and  enjoy  all  the  property,  rights, 
powers  and  privileges  which  it  may  now  have,  hold,  possess  and  enjoy. 

(2)  Where  before  the  passing  of  this  Act  the  name  "University  of  Ottawa"  or  "The  University  of  Ottawa"  or  "Ottawa  University"  was  used 
by  Universite  d'Ottawa,  such  name  shall  for  all  purposes  be  taken  to  have  meant  Universite  d'Ottawa, 

(3)  Saint  Paul  University,  formerly  Universite  d'Ottawa,  has  and  shall  be  deemed  always  to  have  had,  in  addition  to  the  powers,  rights  and 
privileges  mentioned  in  section  26  of  The  Interpretation  Act,  power  to  purchase  or  otherwise  acquire,  take  or  receive  by  gift,  bequest  or 
devise  and  to  hold  and  enjoy  without  licence  in  mortmain  and  without  limitation  as  to  the  period  of  holding  any  estate  or  property 
whatsoever,  whether  real  or  personal,  and  to  sell,  grant,  convey,  mortgage,  (ease  or  otherwise  dispose  of  the  same  or  any  part  thereof 
from  time  to  time  and  as  occasion  may  require  and  to  acquire  other  estate  or  property  In  addition  thereto  or  in  place  thereof. 

PARTIS 

Interpretation  2.  In  this  Part, 

(a)  "Board"  means  the  Board  of  Governors  of  the  University  of  Ottawa; 

(b)  "Chancellor"  means  the  Chancellor  of  the  University; 
fcl  "property"  Includes  real  and  personal  property; 

(d)  "real  property"  includes  messuages,  lands,  tenements  and  hereditamen  ts,  whether  corporeal  or  incorporeal,  and  any 
undivided  share  thereof  and  any  estate  or  interest  therein; 

(ej  "Rector"  means  the  Rector  of  the  University; 

(I)  "Senate"  means  the  Senate  of  the  University; 

(g)  "teaching  staff  includes  the  professors  and  associate  professors,  the  assistant  professors,  lecturers,  associates,  instructors, 
demonstrators  and  all  others  engaged  in  the  work  of  teaching  or  giving  instruction  or  In  research; 

(h)  "University"  means  the  University  of  Ottawa, 

university  3,  The  persons  named  in  section  9,  and  such  other  persons  who  may  hereafter  become  members  of  the  Board,  are  hereby  created  a 

incorporated  body  corporate  with  perpetual  succession  and  a  common  seal  to  be  known  in  the  French  language  under  the  name  of  "Universite 

d'Ottawa"  and  In  the  English  lang  uage  under  the  name  of  "University  of  Ottawa". 


4.  The  objects  and  purposes  of  the  University  are, 

(a)  to  promote  the  advancement  of  learning  and  the  dissemination  of  knowledge; 

(b)  to  further,  in  accordance  with  Christian  principles,  the  Intellectual,  spiritual,  mora!,  physical  and  social  development  of,  as  well  as  a  community 
spirit  among  Its  undergraduates,  graduates  and  teaching  staff,  and  to  promote  the  betterment  of  society; 

(c)  to  further  blllngualism  and  biculturalism  and  to  preserve  and  develop  French  culture  in  Ontario. 


Name 
Universite 
d'Ottawa 
changed  to 
saint  Paul 
University 
Former 
names  used 
by  University 
(Property, 
power  to 
acquire  and 
hoid.  R.5,0. 
I960,  c.  T91) 


Objects  of 
University 


Religious        5,  n  o  religious  test  shall  be  required  of  any  professor,  lecturer,  teacher,  officer,  servant  or  student  of  the  U  niversity,  nor  shall  any  religious  observances 

test  not  according  to  the  regulations  of  any  particular  denomination  or  sect  be  imposed  upon  them. 

required 


Faculties         g.  The  University  may  establish  and  maintain  faculties,  schools,  institutes,  departments,  chairs  and  courses. 

and  schools 


Degrees         7.  The  University  may  grant  in  alt  branches  of  fearnlng  any  and  al|  university  degrees,  honorary  degrees,  diplomas  and  certificates. 


Management     8.  The  management,  discipline  and  control  of  the  University  shall  be  free  from  the  restrictions  and  control  of  any  outside  body,  whether  iay  or  religious, 
of  University      and  no  religious  test  shail  be  required  of  any  member  of  the  Board,  but  such  management,  dlscipiine  and  control  shall  be  based  upon  Christian 
principles. 


Composition  9.  There  shall  be  a  board  of  governors  of  the  University  of  not  more  than  thirty-two  members,  consisting  of, 
of  Board 

(a)  The  Rector; 

(b)  the  following  twelve  persons: 

George  A.  Addy, 
jean-Victor  Alfard, 
Paul  Desmarais, 
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Louis-Paul  Dugal, 
Mr.  justice  Gerald  Fauteux, 
Lawrence  Freiman, 
James  P.  Gilmore, 
Aurele  Gratton, 
AscanioJ.  Major, 
Leo  McCarthy, 
J.  Barry  O'Brien, 
Marcei  Vincent; 

(c)  four  persons  appointed  by  the  Lieutenant  Governor  in  Council  who,  in  the  first  instance,  shall  be, 

John  J.  Deutsch, 
Roger  Duhamel, 
Cecil  Morrison, 
Roger  Seguin; 

(d)  two  persons  appointed  by  the  Senate  from  among  those  of  its  members  elected  under  clause  d  of  subsection  1  of  section  1 5; 

(e)  two  persons  appointed  by  the  Alumni  Association  from  among  its  own  members; 

If)  eight  persons  appointed  by  the  Council  of  Administration  of  Saint  Paul  University  who,  in  the  first  instance,  shall  be, 

Jules  Beianger,  O.M.L, 
Arthur  Caron,  O.M.I., 
GeYald  Cousineau,  O.M.I., 
Sylvio  Ducharme,  O.M.L, 
Jean-Charles  Laframboise,  O.M.L, 
Rene  Lavigne,  O.M.L, 
Rodrigue  Normandin,  O.MX, 
Leo-Paul  Pigeon,  O.M.L; 

(g)  such  other  persons  appointed  by  the  Board  for  such  terms  as  the  Board  may  determine  by  by-law. 


of  office  10.-- (1)  No  members  of  the  Board,  except  the  Rector,  shall  be  appointed  for  terms  exceeding  three  years,  and  all  members  mentioned  in  ciausesband  g 

method'of        of  sectlon  9  snal1  De  appointed  In  rotation  in  such  manner  as  the  Board  may  determine  by  by-law. 

appointment 

idem  (2)  The  Board  shail  by  by-law  prescrib  e  the  terms  ofoffkeandthe  method  of  retirement  of  the  persons  named  in  clause  6  of  section  9,  and  the  terms  of 

office  and  the  method  of  appointment,  replacement  and  retirement  of  their  successors,  and  of  the  persons  provided  for  in  clause  g  of  section  9. 


Be-  (3)  All  members  of  the  Board  are  eligible  for  re-appointment, 

appointment 


Removal         (4)  After  thirty  days  notice  to  any  member,  the  Board,  by  a  resolution  passed  at  a  meeting  at  which  at  least  two-thirds  of  the  members  of  the  Board  are 
present,  may  deciare  vacant  the  seat  of  such  member. 


Filling  of         (5)  Where  a  vacancy  on  the  Board  occurs  before  the  term  of  office  for  which  a  member  has  been  appointed  or  elected  has  expired,  the  vacancy  shall  be 
vacancies        filledinthesamemannerandbythesame  authority  as  the  member  whose  membership  Is  vacant  was  appointed  or  elected,  as  the  case  may  be,  and  the 
member  so  appointed  or  elected  shall  hold  office  for  the  remainder  of  the  term  of  office  of  the  member  whose  membership  is  vacant. 


Quorum 


(6)  Fourteen  members  of  the  Board  constitute  a  quorum. 


Chairman, 

(7)  The  Board  shall  elect  from  among  its  members  a  chairman  and  a  vice-chairman. 


vice- 
chairman 


powers  of  Board     1 1 .  Except  in  such  matters  as  are  assigned  by  this  Act  to  the  Senate  and  the  boards  of  federated  and  affiliated  colleges  and  universities,  the 

government,  conduct,  management  and  control  of  the  University  and  of  its  property,  revenues,  business  and  affairs  are  vested  in  the  Board,  and  the 
Board  has  all  the  powers  necessary  or  convenient  to  perform  its  duties  and  achieve  the  objects  and  purposes  of  the  University,  including,  without 
limiting  the  generality  of  the  foregoing,  power, 

(a)  to  appoint  and  remove  the  Rector  and  the  Vice-Rectors; 

(b)  to  appoint,  promote  and  remove  the  heads  of  all  faculties  and  schools,  all  officers  of  the  University  and  of  the  faculties,  the  teaching  staff 
of  the  University  and  all  such  other  officers,  clerks,  employees,  agents  and  servants  as  the  Board  deems  necessary  or  expedient  for  the 
purposes  of  the  University,  but  no  person  shall  be  appointed,  promoted  or  removed  as  head  of  a  faculty  or  school,  as  a  senior  administrative 
officer  or  as  a  member  of  the  teaching  staff  of  the  University  except  on  the  recommendation  of  the  Rector; 

(c)  to  fix  the  number,  duties,  salaries  and  other  emoluments  of  officers,  members  of  the  teaching  staff,  agents  and  servants  of  the  University; 

(d)  to  appoint  an  executive  committee  and  such  other  committees  of  the  Board  as  it  deems  advisable,  and  to  delegate  to  any  such  committee 
any  of  its  powers; 

(e)  to  borrow  money  on  the  credit  of  the  University  in  such  amount,  on  such  terms  and  from  such  persons,  firms  or  corporations,  including 
chartered  banks,  as  may  be  determined  by  the  Board; 

CO  to  make,  draw  and  endorse  promissory  notes  or  bills  of  exchange; 

(g)  to  hypothecate,  pledge  or  charge  any  or  all  the  property  of  the  University  to  secure  any  money  so  borrowed  or  the  fulfilment  of  the 
obligation  incurred  by  it  under  any  promissory  note  or  bill  of  exchange  signed,  made,  drawn  or  endorsed  by  it 
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Chancellor  to  be 
titular  head,  etc. 


Rector  to  he 
Vice-chancellor 


Degrees 


appointment 
and  tenure 
Vice-Rector  and 
other  officers 


Rector  to  be 
chief  executive 


Duties  of 
Secretary 


Members 
eligible  for  re- 
election 
Rector  or  Vice- 
Rector  to 
preside  at 
meetings 
Questions  to  be 
decided  by  vote 


Quorum 
Meetings 


Powers  of 
Senate 


(h)  to  issue  bonds,  debentures  and  obligations  on  such  terms  and  conditions  as  the  Board  may  decide,  and  pledge  or  seil  such  bonds, 

d  ebentures  and  obligations  for  such  sums  and  at  such  prices  as  the  Board  may  d  ecide,  and  mortgage,  charge,  hypothecate  orpledgeailor 

any  part  of  the  property  of  the  University  to  secure  any  such  bonds,  debentures  and  obligations; 

(!)  to  provide  for  the  appointment  and  establishment  of  such  advisory,  deliberative  or  administrative  persons,  offices  and  bod  les  of  the 
University,  including  a  joint  committee  of  the  Senate  and  the  Board  to  discuss  matters  of  mutual  concern,  as  the  Board  deems  advisable,  and 
to  fix  their  respective  memberships,  powers  and  duties; 

(j)  to  make  by-laws,  ruSes  and  regulations  in  respect  of  all  such  matters  as  may  seem  necessary  or  advisable  for  the  government, 
management,  conduct  and  control  of  the  University. 

12.  — (1 )  There  shall  be  a  Chancellor  of  the  University  who  shall  be  appointed  by  the  Board  with  the  concurrence  of  the  Senate  and  who  shall  hold 
office  for  four  years  and  is  eilglbie  for  re-appointment. 

(2)  The  Chancellor  shall  be  the  titular  head  of  the  University  and  be  accorded  the  place  of  honour  at  commencement  exercises  and  other  functions, 
and,  if  present,  he  shall  preside  at  examinations. 

(3)  The  Rector  is  Vice-Chancellor  of  the  University  and,  in  the  absence  of  or  vacancy  in  the  office  of  the  Chancellor,  shall  perform  the  functi  ons  of  the 
Chancellor. 

(4)  In  the  absence  of  the  Chancellor  and  the  Vice-Chancellor,  the  Senate  shall  appoint  one  of  its  number  to  confer  degrees. 

13.  ~{1 )  There  shali  be  a  Rector  of  the  University  who  shall  be  appointed  by  the  Board  and  who,  unless  otherwise  provided  by  the  Board,  shall  hold 
office  during  the  pleasure  of  the  Board. 

(2)  The  Board  shall  appoint  at  least  two  Vice-Rectors  and  may  apppoint  any  other  officers  who  shall  have  such  powers  and  duties  as  may  be  conferrec 
on  them  by  the  Board  on  the  recommendation  of  the  Rector,  and  one  Vice-Rector  shall  act  as  Rector  when  the  Rector  is  absent  or  If  there  Is  a  vacancy 
in  the  office  of  Rector  and,  while  so  acting,  he  has  all  the  rights,  privileges,  powers  and  duties  of  the  Rector. 

{3)  The  Rector  is  the  chief  executive  officer  of  the  University  and  chairman  of  the  Senate  and  has  supervision  over  and  direction  of  the  academic  work 
and  general  administration  of  the  University,  the  teaching  staff,  officers,  servants  and  students  thereof,  and  has  such  other  powers  and  duties  as 
from  time  to  time  may  be  conferred  upon  or  assigned  to  him  by  the  Board. 

14.  The  Secretary  shall, 

(a)  be  the  Secretary  of  the  Board  and  of  the  Senate; 

(b)  maintain  and  keep  the  register  or  roll  of  graduates  of  the  University  and  of  those  persons  who  receive  honorary  degrees; 
ft)  sign  all  University  diplomas  after  the  Rector;  and 

(d)  perform  such  other  duties  as  may  be  assigned  to  him  by  the  Rector  or  by  the  Board, 

15.  --(1)  There  shall  be  a  Senate  of  the  University  composed  of, 

(a)  the  Chancellor; 

(b)  the  Rector,  the  Vice-Rectors  and  the  Secretary; 

(c)  the  dean  and  the  secretary  of  each  faculty,  including  those  of  the  federated  universities,  or,  in  the  absence  of  the  dean,  the  vice-dean; 

(d)  one  professor  or  associate  professor  on  the  teaching  staff  of  each  faculty,  Including  those  of  the  federated  universities,  elected  by  the 
council  of  each  faculty  for  a  term  of  three  years; 

(e)  the  director  of  each  special  school  operated  by  the  University  but  not  conducted  by  any  of  its  organized  faculties; 

(f)  the  head  of  each  federated  college  and  university; 

(g)  subject  to  clause  b  of  subsection  1  of  section  29  being  implemented,  the  head  and  the  Dean  of  Studies  of  St.  Patrick's  College  of  the 
U  niversi  ty  of  Ottawa; 

(h)  such  other  members  as  the  Senate  may  determine  by  by-law. 

(2)  All  elected  or  appointed  members  of  the  Senate  are  eligible  for  re-election  or  re-appointment, 

16.  -(1)The  Rector  or,  in  his  absence,  the  first  Vice-Rector  or,  in  the  absence  of  both,  the  second  Vice-Rector  shali  preside  at  all  meetings  of  the 
Senate. 

(2)  All  questions  before  the  Senate  shall  be  decided  by  a  majority  of  the  votes  of  the  members  present,  including  the  vote  of  the  Rector  or  other 
presiding  member  of  the  Senate,  and,  in  the  case  of  an  equal  division  of  such  votes,  the  Rector  or,  i  n  his  absence,  the  presiding  member  at  such 
meeting  has  an  additional  or  casting  vote. 

(3)  A  majority  of  all  the  members  of  the  Senate  constitutes  a  quorum. 

(4)  The  Senate  shall  meet  from  time  to  time,  when  convened  by  the  Rector,  and  at  such  other  times  as  the  members  of  the  Senate  appoint  and  at 
such  place  in  the  City  of  Ottawa  as  the  Rector  may  choose. 

17.  The  Senate  is  responsible  for  the  educational  policy  of  the  University  and,  subject  to  the  approval  of  the  Board  in  so  far  as  the  expenditure  of 
funds  is  concerned,  may  create,  maintain  and  discontinue  such  faculties,  departments,  schools  or  institutes  or  establish  such  chairs  as  it  may 

d  etermine,  may  enact  by-laws  and  regulations  for  the  conduct  of  its  affairs,  and,  without  limiting  the  generality  of  the  foregoing,  has  power, 

(a)  to  control,  regulate  and  determine  the  educational  policy  of  the  University  according  to  Christian  principles  and  its  bilingual  tradition  and 
character; 

lb)  to  determine  the  courses  of  study  and  standards  of  ad  missions  to  the  U  nlversity  and  continued  membership  therein,  and  qualifications  for 
degrees  and  diplomas; 
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(c)  to  deal  with  all  matters  arising  in  connection  with  the  awarding  of  fellowships,  scholarships,  bursaries,  medals,  prizes  and  other  awards; 

(d)  to  confer  the  degrees  of  Bachelor,  Master  and  Doctor,  and  all  other  degrees  and  diplomas  in  all  branches  of  learning  that  may 
appropriately  be  conferred  by  a  university; 

(e)  to  confer  honorary  degrees  in  any  branch  of  higher  learning  with  the  concurrence  of  the  Board; 
CO  to  create  committees  to  exercise  its  powers. 

18.  ~(1)  Every  faculty  established  by  the  University  shall  be  governed  by  a  council,  which  shall  consist  of  the  Dean,  the  Associate  Dean,  if  any,  the  Vice- 
Dean,  the  Secretary  and  such  other  members  as  may  be  determined  by  the  Senate. 

(2)  (Powers  of  councils  of  faculties)  The  councils  of  the  faculties  may  appoint  examiners  and  make  by-laws  for  the  good  and  efficient  management  of 
the  affairs  of  the  faculty,  provided  that  no  such  by-law  is  valid  until  approved  by  the  Senate  with  regard  to  matters  of  a  purely  academic  nature  and 
by  the  Board  with  regard  to  all  other  matters. 

19.  The  Board  may  by  by-Saw,  confirmed  by  the  Senate,  provide  that  any  college,  seminary  or  university  may  become  federated  or  affiliated  with  the 
tl  niversity  on  such  terms  and  for  such  periods  of  time  as  the  Senate  and  the  Board  may  determl  ne. 

20.  The  University  has,  In  addition  to  the  powers,  rights  and  privileges  mentioned  in  section  26  of  The  Interpretation  Act,  power  to  purchase  or 
otherwise  acquire,  take  or  receive  by  gift,  bequest  or  devise  and  to  hold  and  enjoy  without  licence  in  mortmain  and  without  limitation  as  to  the 
period  of  holding  any  estate  or  property  whatsoever,  whether  real  or  personal,  and  to  sell,  grant,  convey,  mortgage,  lease  or  otherwise  dispose  of 
the  same  or  any  part  thereof  from  time  to  time  and  as  occasion  may  require  and  to  acquire  other  estate  or  property  in  addition  thereto  or  in  place 
thereof. 

21.  The  property  vested  in  the  University  and  any  lands  and  premises  leased  to  and  occupied  by  the  University  are  not  liable  to  taxation  for 
provincial,  municipal  or  school  purposes,  and  are  exempt  from  every  description  of  taxation  so  long  as  the  same  are  actually  used  and  occupied  for 
the  purposes  of  the  University. 

22.  Real  property  vested  in  the  University  is  not  liable  to  be  entered  upon,  used  or  taken  by  any  corporation,  except  a  municipal  corporation,  or  by 
any  person  possessing  the  right  of  taking  real  property  compulsoriSy  for  any  purpose,  and  no  power  to  expropriate  real  property  hereafter  conferred 
shall  extend  to  such  property  unless  in  the  Act  conferring  the  power  it  is  made  In  express  terms  to  apply  thereto. 

23.  All  property  vested  in  the  University  shall,  as  far  as  the  application  thereto  of  any  statute  of  limitations  is  concerned,  be  deemed  to  have  been  and 
to  be  reai  property  vested  in  the  Crown  for  the  public  uses  of  Ontario. 

24.  The  property  and  the  income,  revenues,  issues  and  profits  of  all  property  of  the  University  shall  be  applied  solely  to  achieving  the  objects  and 
purposes  of  the  University. 

25.  The  funds  of  the  University  not  immediately  required  for  its  purposes  and  the  proceeds  of  all  property  that  come  to  the  hands  of  the  Board, 
subject  to  any  trust  or  trusts  affecting  the  same,  may  be  invested  and  re-invested  in  such  investments  as  the  Board  deems  meet, 

26.  The  accounts  of  the  Board  shall  be  audited  at  least  once  a  year. 

27.  Upon  the  request  of  the  Lieutenant  Governor  in  Council,  the  Board  shaSI  submit  to  him  its  annual  report  and  shall  submit  such  other  reports  as  he 
may  request  from  time  to  time. 
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28.  Saint  Paui  University,  upon  the  coming  into  force  of  this  Act,  shall  become  federated  with  the  University  of  Ottawa,  subject  to  such  terms  and 
conditions  as  may  be  agreed  upon  by  the  two  corporations. 

29.  --11)  St.  Patrick's  College,  upon  the  coming  into  force  of  this  Act,  has  the  option  of, 

(a)  becoming  either  federated  or  affiliated  with  the  University  of  Ottawa,  subject  to  such  terms  and  conditions  as  maybe  agreed  upon  by  the 
Institutions  concerned;  or 

(b)  becoming  an  integral  part  of  the  University  of  Ottawa,  to  be  known  as  St.  Patrick's  Coilege  of  the  U  niversity  of  Ottawa,  upon  such  terms 
and  conditions  as  may  be  mutually  agreed  upon  between  the  University  of  Ottawa  and  the  administrators  of  St.  Patrick's  College  as  it 
presently  exists,  which  terms  and  conditions  shall  be  incorporated  in  the  by-laws  of  the  U  niversity  of  Ottawa  with  the  specific  object  of 
ensuring  the  preservation  and  development  on  the  present  campus  of  St.  Patrick's  College  of  the  presently  established  sections  of  the  Faculty 
of  Arts  and  of  the  School  of  Social  Welfare. 

(2j  Nothing  in  clause  b  of  subsection  1  shall  be  construed  to  imply  that  the  University  of  Ottawa  is  prevented  from  undertaking  any  other  academic 
activities  on  the  campus  of  St,  Patrick's  Coilege  of  the  University  of  Ottawa,  provided  such  other  activities  are  not  inconsistent  with  the  terms  and 
conditions  mentioned  in  subsection  1  as  Incorporated  in  the  by-laws  of  the  University  of  Ottawa. 

30.  Any  other  college  or  institution  affiliated  with  Saint  Paul  University  upon  the  coming  into  force  of  this  Act  has  the  right  under  this  Act  of 
continuing  its  affiliation  with  the  University  of  Ottawa  through  Saint  Paul  University  or  of  negotiating  separate  affiliation  or  federation  agreements 
with  the  University  of  Ottawa,  or  both,  as  In  Its  discretion  It  deems  meet. 

31.  The  University  of  Ottawa  shall  grant  to  all  students  past  and  present  of  Saint  Paul  University  full  recognition  towards  their  respective  university 
degrees  for  all  credits  and  marks  awarded  by  Saint  Paul  University  before  this  Act  came  into  force,  and  shall  grant  degrees  in  its  awn  name  to  all  of 
those  students  who  are  recommended  for  degrees  by  Saint  Paul  University  during  the  fall  convocation  for  the  year  196S. 

32.  The  University  of  Ottawa  and  Saint  Paul  University,  In  order  to  give  effect  to  the  intent  and  purpose  of  this  Act,  may  make  and  accept  as  between 
themselves  such  transfers  of  property  upon  such  terms  and  for  such  consideration,  including  nominal  consideration,  and  subject  to  such  conditions 
and  security  for  payment,  as  may  be  mutually  agreed  upon. 

33.  Until  the  University  of  Ottawa  has  organized  its  Senate,  the  Senate  of  Saint  Paul  University  has  power  to  carry  out  in  the  name  of  and  on  behalf  of 
the  Senate  of  the  University  of  Ottawa  its  duties,  functions  and  powers  as  mentioned  in  section  17,  but  such  power  shall  not  in  any  event  be 
exercised  by  the  Senate  of  Saint  Paul  University  after  the  3 1  st  day  of  October,  1 965. 

PART  IV 
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Indexed  as: 

Hill  v.  Church  of  Scientology  of  Toronto 

Hill  v.  Church  of  Scientology  of  Toronto  and  Manning 

[1992]  O.J.  No.  451 

7  O.R.  (3d)  489 
32  A.C.W.S.  (3d)  379 
Action  No.  24079/84 

Ontario  Court  (General  Division), 
Carruthers  J. 

March  11, 1992 

Counsel: 

Robert  P.  Armstrong,  Q.C.,  and  Kent  E.  Thomson,  for  plaintiff. 

Paul  D,  Copeland  and  Victor  Urban,  for  Church  of  Scientology,  defendant. 

David  M.  Brown,  for  Manning,  defendant 


1  CARRUTHERS  J.  :--This  is  an  action  for  libel.  The  plaintiff,  at  all  relevant  times,  was  a 
Crown  law  officer  in  the  employ  of  the  Ministry  of  the  Attorney  General  for  the  Province  of  On- 
tario. He  claims  that  he  was  the  object  of  defamatory  statements  which  the  defendant  Manning 
made  while  he  was  acting  as  counsel  to  the  defendant  Church  of  Scientology. 

2  The  statements  in  question  were  made  by  the  defendant  Manning  at  a  press  conference  which 
had  been  arranged  by  or  on  behalf  of  the  defendant  Church  of  Scientology.  It  took  place  outside  the 
front  entrance  to  Osgoode  Hall  on  September  17,  1984.  At  that  time,  the  defendant  Manning  while 
wearing  his  barrister's  gown  spoke  to  a  number  of  representatives  of  the  print  media  and  appeared 
before  the  television  cameras  of  both  CBC  and  CTV.  Portions  of  what  the  defendant  Manning  had 
to  say  at  that  time  were  published  in  newspapers  and  on  the  television  networks'  news  broadcasts. 
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3  The  primary  thrust  of  what  the  defendant  Manning  said  about  the  plaintiff  is  that  he  had  aided 
and  abetted  the  breach  by  others  of  an  order  of  Osier  J.  and,  as  well,  aided  and  abetted  Crown 
counsel  in  the  misleading  of  Sirois  J.,  and,  that  his  conduct  in  this  respect  amounted  to  "a  public  de- 
preciation of  the  administration  of  justice,  tending  to  interfere  with  the  due  course  of  justice,  result- 
ing in  public  disparagement  of  justice,  tending  to  prejudice  (Scientology)  and  perverting  the  due 
course  of  justice".  The  defendant  Manning  at  the  same  time  also  said  that  these  warranted  a  com- 
mittal to  prison  or  the  imposition  of  a  fine. 

4  On  the  advice  of  the  defendant  Manning,  the  defendant  Church  of  Scientology  brought  con- 
tempt proceedings  against  the  plaintiff.  These  were  founded  solely  upon  the  conduct  which  the  de- 
fendant Manning  had  alleged  on  the  part  of  the  plaintiff  as  aforesaid.  The  defendant  Manning  ap- 
peared as  counsel  for  the  defendant  Church  of  Scientology  at  the  trial  of  the  contempt  charges 
which  were  contained  in  the  notice  of  motion  prepared  by  him.  This  trial  took  place  before  Cro- 
marty J.,  and  at  its  conclusion  on  December  7, 1984,  he  dismissed  all  of  the  charges  on  the  ground 
that  there  was  no  evidence  to  support  any  of  them. 

5  This  present  action  followed  on  December  1 4, 1 984.  The  trial  began  on  September  3,  1991 
and  the  jury  verdict  was  received  on  the  night  of  October  3,  1991.  The  jury,  in  a  special  verdict, 
answered  a  number  of  questions  which  counsel  agreed  would  permit  a  determination  of  the  parties' 
respective  positions  in  the  action.  The  jury,  inter  alia,  found  that  the  words  or  statements  about 
which  the  plaintiff  complained  were  defamatory  of  him.  The  jury  awarded  general  damages  against 
both  defendants  in  the  total  amount  of  $300,000.  As  well,  the  jury  assessed  aggravated  damages  in 
the  amount  of  $500,000,  and  punitive  damages  in  the  amount  of  $800,000  against  the  defendant 
Church  of  Scientology. 

6  In  the  course  of  the  motion  for  judgment  made  on  behalf  of  the  plaintiff,  counsel  for  the  de- 
fendant Church  of  Scientology  raised  the  fact  that  the  amounts  awarded  for  aggravated  and  punitive 
damages  exceeded  that  claimed  in  the  statement  of  claim.  Originally  the  plaintiff  only  claimed  gen- 
eral and  aggravated  damages,  each  in  the  amount  of  $400,000.  On  September  30, 1991,  near  the  end 
of  the  trial,  pursuant  to  leave  then  granted,  he  amended  the  statement  of  claim  to  include  a  claim  for 
punitive  damages  in  the  same  amount.  Counsel  for  the  plaintiff  thereupon  moved  for  leave  to  amend 
the  statement  of  claim  so  as  to  claim  amounts  on  behalf  of  both  aggravated  and  punitive  damages 
which  corresponded  to  the  award  of  the  jury.  As  counsel  were  not  prepared  to  fully  argue  this  mo- 
tion at  that  time  it  was  agreed  that  written  submissions  would  be  made.  As  well,  the  issues  of  costs 
and  pre-judgment  interest  were  adjourned  to  be  dealt  with  on  the  same  basis.  I  had  then  learned 
from  counsel  that  on  July  9, 1991,  the  plaintiff  had  submitted  an  offer  to  settle  pursuant  to  the  pro- 
visions of  rule  49.10(1)  of  the  Rules  of  Civil  Procedure,  O.  Reg.  560/84.  That  offer  contained  the 
following  terms: 

1 .  Payment  by  the  defendants  of  amount  of  $50,000  in  respect  of  damages 
and  pre-judgment  interest; 

2.  If  the  offer  was  accepted  before  July  19,  1991  payment  of  $85,000  in  re- 
spect of  the  plaintiffs  costs.  Thereafter,  the  defendants  were  to  pay  Hill 
$85,000  together  with  an  additional  amount  for  costs  on  a  solici- 
tor-and-client  basis  to  be  agreed  upon  by  counsel  or  determined  by  the 
court;  and, 

3 .  Execution  of  consents  to  an  order  dismissing  the  action  and  release  by  Hill 
in  favour  of  the  defendants. 
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7  On  October  4,1991,  the  day  following  the  receipt  of  the  jury's  verdict,  I  spoke  with  counsel 
for  the  plaintiff  and  the  defendant  Church  of  Scientology  by  a  telephone  "conference  call".  I  was 
then  advised  that  the  defendant  Church  of  Scientology  had  that  day  issued  a  press  release  which,  it 
was  alleged,  republished  the  libel.  Counsel  for  the  plaintiff  wanted  to  attend  upon  me  to  obtain  in- 
junctive relief  preventing  its  further  publication.  Counsel  for  the  defendant  Church  of  Scientology 
was  not  available  for  that  day.  However,  he  was  told  that  if  any  order  was  made  it  would  only  re- 
main outstanding  until  the  parties  could  further  attend  before  me  on  Monday,  October  7,1991. 

8  The  press  release  which  was  published  on  October  4,  1 991 ,  reads,  in  full,  as  follows: 

[bhCHURCH  APPEALS  OUTRAGEOUS  VERDICT 

A  jury  verdict  rendered  today  in  a  libel  case,  that  started  in  1984,  brought  against 
the  Church  of  Scientology  of  Toronto  by  Casey  Hill,  a  Crown  Attorney,  was 
thoroughly  objected  to  by  the  Church. 

The  Church  declared  the  decision  a  "travesty  of  justice"  and  announced  it  had 
identified  numerous  grounds  on  which  to  lodge  an  immediate  appeal. 

"The  decision  is  outrageous  and  completely  objectionable.  An  appeal  will  be 
filed  as  soon  as  possible,"  said  Rev.  Earl  Smith,  Vice-President  of  the  Church  of 
Scientology  of  Toronto.  "Hill's  case  from  Day  One  has  been  funded  by  the  At- 
torney General's  office  and  represents  a  continued  persecution  and  attack  on  our 
Church  and  religious  freedom  by  the  Government  of  Ontario." 

The  matter  of  Hill's  funding  was  not  allowed  by  the  judge  to  be  revealed  to  the 
jury.  This  was  a  key  defense  [  sic]  point. 

"This  case  does  not  resemble  anything  like  justice,"  Rev.  Smith  protested. 

The  suit  stems  from  a  1984  breach  of  court  orders  that  sealed  privileged 
priest/penitent  church  documents  to  which  Casey  Hill  had  supervisory  control  in 
his  capacity  as  an  employee  of  the  Attorney  General's  office.  The  Church's  attor- 
neys at  the  time  discovered  that  some  of  these  sealed  documents  had  been  opened 
in  violation  of  the  sealing  orders  and  a  legal  action  was  brought  against  Hill  by 
the  Church. 

The  Church  was  not  allowed  to  put  any  of  this  material  about  the  breached 
documents  before  the  jury,  as  well,  in  it's  [  sic]  defense. 

Hill's  funding  was  exposed  in  the  Legislature  by  MPP  Bob  Runciman  in  1988,  as 
$47,807.33  of  Hill's  legal  fees  were  included  in  a  larger  sum  paid  to  the  firm  of 
Tory,  Tory,  DesLauriers  and  Binnington  with  a  cheque  which  was  labelled 
"travel/claims". 

Access  to  Information  documents  from  that  time  show  that  David  Attley,  Chief 
Administrative  Officer  of  the  Criminal  Law  Division  was  concerned  that  this 
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case  was  "setting  a  dangerous  precedent,  in  that  it  would  appear  that  (Casey 
Hill's)  immediate  supervisors  were  funding  a  personal  law  suit  investigated  by 
them." 

An  internal  memorandum  from  Attley  to  Douglas  Hunt,  Assistant  Deputy  Attor- 
ney General  of  the  Criminal  Law  Division,  reveals  that  "it  is  quite  strongly  felt 
that  this  money  should  come  from  some  general  fund  within  the  Ministry  that 
should  not  be  identified  with  the  offices  where  these  individuals  work." 

Further  Access  to  Information  requests  have  been  filed  to  find  out  the  total  extent 
of  payments  made  on  Hill's  behalf  by  the  Attorney  General's  office  which  may 
run  into  hundreds  of  thousands  of  dollars  of  taxpayer's  money. 

The  Ombudsman  Office  of  Ontario  is  investigating  a  complaint  lodged  by  the 
Church  on  this  matter. 

Rev.  Smith  charged,  "It  is  heinous  that  this  taxpayer  funding  arrangement  could 
not  be  brought  to  the  attention  of  the  jury.  The  Attorney  General's  office  has  kept 
this  matter  from  public  view  prior  to  1988  and  it  is  outrageous  that  only  Access 
to  Information  could  bring  this  matter  to  light." 

"It  is  only  natural  that  we  would  appeal  the  outcome  of  this  case,  as  it  is  not  just 
when  certain  important  evidence  cannot  be  used  in  one's  defence.  The  jury  did 
not  have  the  whole  picture  and  it  is  no  wonder  they  came  to  the  conclusion  they 
did,"  commented  Rev.  Smith. 

9  On  both  October  4  and  October  7, 1991, 1  granted  an  order  restraining  the  defendant  Church 
of  Scientology  from  further  publishing  the  defamatory  statements  complained  of  by  the  plaintiff  in 
this  action.  On  October  11,  1991,  the  defendant  Church  of  Scientology  moved  to  set  aside  the  order 
of  October  7,  1991,  which  in  effect  either  replaced  or  continued  that  which  I  had  granted  on  October 
4,  1991. 

10  The  motion  of  the  defendant  Church  of  Scientology  was  heard  by  me  on  December  1 6, 
1991.  At  the  same  time  I  also  heard  a  motion  on  behalf  of  the  plaintiff  to  enjoin  the  defendant 
Church  of  Scientology  from  publishing  certain  information  which  it  had  obtained  from  the  plaintiff 
on  his  examination  for  discovery.  It  was  maintained  on  behalf  of  the  plaintiff  that  this  information 
was  subject  to  an  implied  undertaking  that  it  would  not  be  used  for  any  purpose  other  than  that  re- 
quired for  "preparing  and  making  further  submissions  to  the  court  in  respect  of  this  action". 

11  The  information  in  question  concerned  the  details  of  the  plaintiffs  salary  for  certain  years 
during  which  he  was  employed  with  the  Attorney  General  for  Ontario  both  before  and  after  the  date 
of  the  press  conference.  It  had  been  given  to  the  solicitors  for  the  defendant  Church  of  Scientology 
in  a  letter  from  the  solicitors  representing  the  plaintiff.  That  letter  reads,  in  part,  as  follows: 

Further  to  our  recent  telephone  discussions  concerning  Mr.  Hill's  answers 
pursuant  to  the  order  of  Master  Donkin  dated  March  19,  1991,  they  are  set  out 
below.  It  goes  without  saying  that  these  answers  are  or  will  be  provided  to  you 
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subject  to  your  client's  implied  undertaking  not  to  use  this  information  for  any 
purpose  other  than  proceeding  with  this  litigation. 

12  Master  Donkin  had  ordered  that  the  plaintiff  provide  answers  to  the  question  of  what  his 
salary  was  as  of  September  13,  1984,  and  in  each  subsequent  year.  No  appeal  was  launched  from 
that  order.  At  trial,  counsel  for  the  defendant  Church  of  Scientology  advised  me  that  it  was  his  in- 
tention to  adduce,  through  the  plaintiff,  this  evidence  of  the  salary  he  had  earned  during  those  years. 
In  the  course  of  doing  so,  counsel  mentioned  to  me  an  amount  or  amounts  earned  by  Mr.  Hill  at 
these  times.  In  view  of  the  fact  that  the  plaintiff  was  not  making  any  claim  for  lost  income,  past  or 
future,  I  determined  that  such  details  were  not  relevant.  In  the  process  of  reaching  that  conclusion  I 
did  say  that  counsel  was  not  prevented  from  raising  the  fact  that  the  salary  of  the  plaintiff  continued 
to  increase  during  the  period  in  question.  Nothing  further  was  said  with  respect  to  the  details  of  the 
salary  information  during  the  balance  of  the  trial.  I  note  here  that  during  the  course  of  the  trial  I  also 
concluded  that  details  of  the  plaintiffs  arrangements  with  his  employer  made  in  1988  or  thereabouts 
concerning  the  costs  incurred  by  him  in  proceeding  with  this  action  were  not  relevant. 

13  On  the  return  of  the  two  outstanding  motions  on  December  16, 1991 ,  following  argument,  I 
reserved  my  decisions  to  the  date  of  my  decision  on  the  motion  for  judgment.  It  is  my  intention  to 
now  deal  with  all  three  outstanding  matters:  the  motion  for  judgment,  the  motion  to  set  aside  my 
order  of  October  7,  1991,  and  the  motion  concerning  the  alleged  breach  of  the  undertaking  con- 
cerning the  information  relating  to  the  plaintiffs  salary  obtained  on  his  discovery. 

14  The  provisions  of  rule  26.01  are  central  to  the  plaintiffs  motion  for  judgment.  That  rule 
reads  as  follows; 

26.01  On  motion  at  any  stage  of  an  action  the  court  shall  grant  leave  to  amend 
a  pleading  on  such  terms  as  are  just,  unless  prejudice  would  result  that  could  not 
be  compensated  for  by  costs  or  an  adjournment. 

15  The  plaintiff  seeks  leave  to  amend  his  statement  of  claim  so  as  to  have  the  amounts  claimed 
for  aggravated  and  punitive  damages  conform  to  the  amounts  awarded  by  the  jury  in  that  respect. 
The  plaintiff  then  asks  that  judgment  be  granted  in  his  favour  for  all  of  the  amounts  found  by  the 
jury- 

16  Rule  26.01  came  into  being  on  January  1,  1985,  the  date  upon  which  the  Courts  of  Justice 
Act,  1984  ,  S.O.  1984,  c.  1 1  [now  Courts  of  Justice  Act,  R.S.O.  1990,  c.  C.43],  was  proclaimed  to 
be  in  force.  Later  that  year,  the  Divisional  Court  had  occasion  to  consider  the  wording  of  that  rule  in 
the  case  of  Barker  v.  Furlotte  (1985),  12  O.A.C.  76.  At  pp.  77-78,  Osier  J.  says: 

In  our  view,  the  wording  of  s.  26.01  of  the  Rules  of  Civil  Procedure  make  it 
mandatory  for  the  court  to  grant  the  leave  requested  unless  prejudice  would  re- 
sult. Section  26.01  reads  as  follows: 

On  motion  at  any  stage  of  an  action,  the  court  shall  grant  leave  to  amend  a 
pleading  on  such  terms  as  are  just,  unless  prejudice  would  result  that  could  not  be 
compensated  for  by  costs  or  an  adjournment. 
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For  the  respondent,  it  is  said  that  prejudice  automatically  arises  because  the 
defence  of  limitation  is  lost  to  it,  the  requisite  time  under  the  Highway  Traffic 
Act  having  elapsed.  In  support,  counsel  cites  Deaville  v.  Boegeman  (1984),  14 
D.L.R.  (4th)  81,  where  MacKinnon,  A.C  J.O.,  for  the  Court  of  Appeal  at  86 
states  as  follows: 

In  my  view,  the  expiry  of  the  limitation  period  creates  a  presumption,  however 
slight  in  some  cases  of  prejudice  to  the  defendant .  . .  The  facts  of  the  case  and 
the  claims  and  the  history  of  the  dealings  with  the  defendant  are  within  the 
knowledge  of  the  plaintiff  and  there  is  no  unfairness  in  placing  upon  the  plaintiff 
the  burden  of  establishing  those  facts. 

That  case  was  decided  before  the  coming  into  effect  of  the  Courts  of  Justice 
Act .  That  Act,  it  would  appear,  places  the  burden  of  establishing  that  prejudice 
would  result  on  the  party  that  resists  the  amendment.  Section  156.(1)  reads  as 
follows: 

This  Act  applies  to  all  proceedings,  whether  commenced  before  or  after  this  Act 
comes  into  force,  subject  to  subsections  (2)  and  (3)  and  except  as  otherwise  pro- 
vided. 

17  Subsequent  cases  which  have  dealt  with  the  wording  of  the  rule,  to  my  mind,  suggest  that 
"prejudice"  within  the  context  of  that  wording  means  that  the  amendment,  if  allowed,  would  alter 
the  case  to  be  met  and  that  costs  or  an  adjournment  would  not  permit  the  defendant  the  opportunity 
or  ability  to  fairly  meet  it.  As  Osier  J.  has  said,  the  onus  is  upon  the  defendant,  or  the  defendants  as 
the  case  may  be,  to  demonstrate  such  prejudice  on  a  balance  of  probabilities.  In  this  respect,  I  do  not 
think  the  fact  of  the  jury's  assessment  being  higher  than  the  amounts  claimed  in  the  statement  of 
claim,  of  itself,  satisfies  this  onus.  I  recognize  that  the  situation  may  have  been  otherwise  prior  to 
1985. 

18  In  the  present  case  the  defendants  do  not  maintain  that  the  proposed  amendments  should  not 
be  made  because  to  do  so  will  prejudice  either  one  of  them  within  the  meaning  of  rule  26.01.  Coun- 
sel for  the  defendants  have  not  expressed  much,  if  any,  concern  for  the  proposed  application  of  rule 
26.01  in  the  circumstances  of  this  case.  I  am  not  surprised  inasmuch  as  each  of  them  maintained  in 
their  respective  addresses  to  the  jury  that  the  plaintiff  sustained  no  damages.  And  during  the  course 
of  the  trial,  their  attention  appeared  to  be  primarily  focused  upon  the  issue  of  liability  and  to  a  lesser 
extent  upon  demonstrating  that  the  plaintiff  had  not  suffered,  generally  speaking,  because  of  any 
conduct  on  the  part  of  the  defendants  or  either  of  them. 

19  If  there  was  nothing  more  for  me  to  consider  at  this  point,  I  would  feel  bound  to  accede  to 
the  plaintiffs  motion  for  leave  to  amend  his  statement  of  claim  so  as  to  conform  to  the  jury's  verdict 
and  then  grant  judgment  against  the  defendants  accordingly.  But  there  is  something  more. 

20  The  defendants  maintain  that  I  should  completely  disregard  the  jury's  assessment  of  dam- 
ages for  any  purpose  because,  as  counsel  for  the  defendant  Manning  says,  "it  is  unreasonably  high", 
or,  as  was  said  on  behalf  of  the  defendant  Church  of  Scientology,  "it  is  outrageous,  exorbitant  and 
entirely  out  of  proportion  to  the  sting  of  the  defamation". 
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21  I  am  asked  by  counsel  for  the  defendant  Manning  to  fix  the  damages  at  a  nominal  amount. 
On  the  other  hand,  counsel  for  the  defendant  Church  of  Scientology  suggests  that  I  limit  the  amount 
of  damages  to  be  awarded  to  the  plaintiff  through  the  imposition  of  a  "cap  on  damages" .  Apart  from 
some  reference  to  "the  trilogy"  -  that  is  three  decisions  of  the  Supreme  Court  of  Canada  given  in 
1978  in  cases  dealing  with  the  amount  of  damages  to  be  awarded  in  claims  arising  out  of  serious 
personal  injury  [  Andrews  v.  Grand  and  Toy  Alberta  Ltd.,  [1978]  2  S.C.R.  229,  83  D.L.R.  (3d)  452; 
Arnold  v.  Teno,  [1978]  2  S.C.R.  287,  83  D.L.R.  (3d)  609;  Thornton  v.  School  District  No.  57 
(Prince  George)  ,  [1978]  2  S.C.R.  267,  83  D.L.R.  (3d)  480]  -  I  have  not  been  told  what  the  cap 
should  be  in  the  present  case. 

22  The  defendants'  position  with  respect  to  my  ability  to  ignore  the  verdict  of  the  jury  is  based 
in  a  large  measure  upon  the  provisions  of  s.  121(5)(b)  of  the  Courts  of  Justice  Act,  1984.  That  sec- 
tion reads,  in  full,  as  follows: 

1 2 1 .  (5)  Where  a  proceeding  is 

tried  with  a  jury,  

(b)    judgment  may  be  entered  in  accordance  with  the  verdict  or  the  answers  to 
the  questions. 

The  use  of  the  word  "may"  was  particularly  emphasized  in  support  of  their  submissions  that  I  have 
an  inherent  jurisdiction  to  ignore  a  jury's  verdict  that  is  "perverse"  and  "pre-empt"  it  with  my  own. 

23  The  common  law  has  recognized  that  a  trial  judge  can  disregard  the  answers  which  form  the 
verdict  of  a  jury.  However,  it  is  only  in  limited  circumstances  that  this  position  can  be  taken.  From 
my  consideration  of  the  relevant  authorities,  it  appears  that  atrial  judge's  decision  to  comply  or  not 
comply  with  the  verdict  of  the  jury  is  governed,  generally  speaking,  by  the  nature  of  the  different 
roles  played  by  the  trial  judge  and  a  jury  in  a  trial  and  the  distinction  between  the  powers  of  an  ap-  • 
pellate  court  to  review  the  jury's  verdict  and  those  of  a  trial  judge. 

24  To  my  mind,  s.  121(5)(b)  represents  nothing  more  than  a  general  statement  of  the  position  of 
a  trial  judge  at  common  law.  A  review  of  some  of  the  relevant  authorities  has  served  to  indicate 
what  this  is. 

25  In  Canadian  National  Railways  v.  Lancia,  [1 949]  S.C.R.  1 77,  Kellock  J.  states  at  pp.  1 9 1  -92 
as  follows: 

It  is  of  course  clear  that  while  it  is  for  the  jury  to  find  the  facts  it  is  the  function 
of  the  court  to  determine  whether  or  not  there  is  any  evidence  to  support  the 
findings  and  also  to  decide  whether  any  particular  answer  is  in  law  a  finding  of 
fault  or  negligence ... 

26  That  statement  has  been  taken  to  mean  that  a  trial  judge  may  refuse  to  accept  the  verdict  of  a 
jury  only  when  she  or  he  considers  that  there  is  no  evidence  to  support  the  findings  of  the  jury,  or 
where  the  jury  gives  an  answer  to  a  question  which  cannot  in  law  provide  a  foundation  for  a  judg- 
ment. See  LeBlanc  v.  Penticton  (City)  (1981),  28  B.C.L.R.  179,  20  C.P.C.  226,  [1981]  5  W.W.R. 
289  [additional  reasons  at  (1981),  28  B.C.L.R.  204,  [1981]  5  W.W.R.  317  (C.A.),  leave  to  appeal  to 
S.C.C.  refused  (1981),  40  N.R.  177  n],  at  p.  231  C.P.C,  p.  294  W.W.R. 
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27  In  another  decision  of  the  Supreme  Court  of  Canada,  Cameron  v.  Excelsior  Life  Insurance 
Co. ,  [1981]  1  S.C.R.  138,  119D.L.R.  (3d)  257,  Chief  Justice  Laskin,  at  p.  141  S.C.R.,p.  258 
D.L.R.,  describes  the  proper  function  of  the  Court  of  Appeal  when  called  upon  to  review  a  jury  ver- 
dict as  being  "to  see  whether  there  was  evidence  upon  which  a  jury  could  reasonably  have  reached 
its  conclusion".  After  noting  that  there  had  been  no  mention  made  to  the  trial  judge  in  that  case  to 
dismiss  the  action  for  want  of  evidence,  Chief  Justice  Laskin  also  says  at  the  same  page  (p.  141 
S.C.R.,  pp.  258-59  D.L.R.): 

By  leaving  the  case  to  the  jury,  the  trial  judge  must  have  been  of  the  opinion  that 
there  was  evidence  upon  which  it  could  come  to  a  reasonable  conclusion  on  the 
two  central  issues  in  the  case,  namely,  did  the  deceased  commit  or  attempt  to 
commit  a  criminal  offence  and,  second,  did  his  death  result  directly  or  indirectly, 
in  whole  or  in  part,  from  such  conduct.  This  is  not  a  case  where  the  jury's  an- 
swers were  not  responsive  to  the  questions  put  to  it  nor  is  it  a  case  where  it  re- 
fused to  answer  questions  that  required  an  answer.  Had  that  situation  arisen,  the 
judge  would  have  been  warranted  in  discharging  the  jury  and  might  have  ob- 
tained consent  to  proceed  alone. 

28  In  a  decision  of  the  Nova  Scotia  Court  of  Appeal,  Gobbo  v.  Rockingham  Hardware  Ltd. 
(1971),  24  D.L.R.  (3d)  355,  3  N.S.R.  (2d)  100  [affd  (1972),  26  D.L.R,  (3d)  768  (note),  3  N.S.R. 
(2d)  761  (S.C.C.)]  Chief  Justice  McKirmon  states  at  p.  358  D.L.R.,  p.  103  N.S.R.: 

In  Banbury  v.  Bank  of  Montreal,  supra,  Lord  Atkinson  refers  to  Metropolitan 
R.  Co.  v.  Jackson  (1877),  3  App.  Cas.  193,  and  quotes  Lord  Cairns  as  follows  (at 
p.  266): 

The  judge  has  a  certain  duty  to  discharge  and,  the  jurors  have  another  and  a  dif- 
ferent duty.  The  judge  has  to  say  whether  any  facts  have  been  established  by 
evidence  from  which  negligence  may  be  reasonably  inferred;  the  jurors  have  to 
say  whether,  from  those  facts,  when  submitted  to  them,  negligence  ought  to  be 
inferred.  It  is,  in  my  opinion,  of  the  greatest  importance  in  the  administration  of 
justice  that  these  separate  functions  should  be  maintained,  and  should  be  main- 
tained distinct.  It  would  be  a  serious  inroad  on  the  province  of  the  jury,  if,  in  a 
case  where  there  are  facts  from  which  negligence  may  reasonably  be  inferred,  the 
judge  were  to  withdraw  the  case  from  the  jury  upon  the  ground  that,  in  his  opin- 
ion, negligence  ought  not  to  be  inferred  . . . 

Where  the  quantum  of  damages  must  be  determined  by  the  jury,  it  would  ap- 
pear that  the  above  rule  should  be  applied,  namely,  where  there  is  no  evidence 
which  ought  reasonably  to  satisfy  a  jury  that  any  damages  were  suffered  by  the 
party  upon  whom  the  onus  of  proof  lies,  the  Judge  should  withdraw  the  question 
from  the  jury.  If,  however,  there  is  evidence  upon  which  a  jury  ought  reasonably 
to  be  satisfied  that  damages  were  suffered  to  support  a  verdict  as  to  quantum,  it 
would  be  an  invasion  on  the  province  of  the  jury  for  the  trial  Judge  to  set  aside  its 
finding  on  the  question  of  damages  and  substitute  his  own  determination. 
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Later,  at  p.  360  D.L.R.,  p.  105  N.S.R.,  Chief  Justice  McKinnon  states  as  follows: 

It  is  my  opinion  that,  having  instructed  the  jury  that  there  was  evidence  upon 
which  they  could  reasonably  find  pecuniary  damages  for  the  plaintiffs,  it  was  not 
within  the  province  of  the  learned  trial  Judge  to  set  aside  its  finding  and  substi- 
tute what  he  considered  to  be  a  proper  award. 

29  In  LeBlanc,  supra,  the  British  Columbia  Court  of  Appeal  said  that  the  weighing  of  the  evi- 
dence in  support  of  a  jury's  verdict  is  something  for  the  appellate  court,  not  for  the  trial  judge.  The 
court  in  that  case  reiterated  that  a  trial  judge  has  a  limited  discretion  to  reject  the  verdict  of  a  jury. 
And  having  made  that  observation  the  court  went  on  to  say  [p.  232  C.P.C,  p.  295  W.W.R.]: 

Insofar  as  quantum  is  concerned  Ruttan  J.  in  Watson  v.  Fitzpatrick  (1967),  62 
W.W.R.  759,  65  DX.R.  (2d)  729  (B.C.  S.C.),  rejected  the  contention  that  he 
could  refuse  to  enter  judgment  because  the  award  of  the  jury  was  inordinately 
low.  He  concluded  that  to  accede  to  the  defendant's  motion  would  be  to  invade 
the  province  of  the  jury  by  substituting  his  opinion  as  to  value  for  that  of  the  jury. 

30  As  another  point  in  its  decision  in  LeBlanc,  the  British  Columbia  Court  of  Appeal  observed 
that  [p.  252  C.P.C.,  p.  315  W.W.R.]: 

In  all  of  the  cases  cited  to  us,  it  was  an  Appellate  Court  which  weighed  the  evi- 
dence and  decided  whether  the  jury  in  reaching  its  verdict  acted  reasonably  and 
judicially  and  determined  either  to  uphold  or  reject  the  verdict. 

31  Two  examples  of  cases  in  this  jurisdiction  where  the  Court  of  Appeal  was  asked  to  review  a 
jury's  assessment  of  damages  are  Ruetz  v.  Goetz,  [1955]  O.W.N.  879,  and  Walker  v.  CFTO  Ltd. 
(1987),  59  O.R.  (2d)  104,  37  D.L.R.  (4th)  224. 

32  In  Ruetz,  Laidlaw  J.  A.  in  dealing  with  a  submission  that  the  jury's  assessment  in  that  case 
was  perverse  and  excessive  says  at  p.  880  O.W.N. : 

We  are  of  the  opinion  that  that  amount  is  such  that  it  cannot  be  supported  by  the 
evidence.  We  think  it  indicates  that  the  jury  must  have  taken  into  consideration 
matters  which  they  ought  not  to  have  taken  into  consideration,  or  that  they  gave 
undue  weight  to  portions  of  the  evidence  before  them.  We  think  the  amount 
might  be  considered  unjust  and  perverse,  and  on  that  ground  the  assessment 
cannot  stand  as  good  in  law. 

33  In  Walker,  the  Court  of  Appeal  was  asked  to  reverse  an  assessment  which  included  an  award 
of  more  than  $800,000  for  general  damages  to  a  corporation.  It  was  immediately  apparent  to  all  in- 
volved in  that  trial  that  the  amount  in  question  represented,  on  its  face,  an  allowance  of  $  1  for  each 
person  who,  according  to  the  evidence,  had  viewed  the  TV  program  during  which  the  statements 
found  by  the  jury  to  be  defamatory  were  made.  As  the  trial  judge  in  that  case,  I  can  say  that  no 
question  was  raised  after  the  jury's  verdict  was  received  as  to  my  ability  to  enter  judgment  on  the 
basis  of  that  verdict.  And  I  did  so. 


34       On  appeal,  Robins  J.A.  said  as  follows  [p.  1 1 0  O.R.,  pp.  230-3 1  D.L.R.] : 
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The  defendants'  submission  is  that  the  verdict  of  $883,000  in  favour  of  Walker 
Brothers  is  so  grossly  excessive  and  manifestly  unreasonable  that  it  must  be  set 
aside.  In  considering  this  submission,  I  first  remind  myself  of  the  principles  ap- 
plicable to  appellate  review  of  jury  awards  in  defamation  cases.  Here,  general  or 
compensatory  damages,  and  those  terms  can  be  used  interchangeably,  are  clearly 
"at  large"  and  their  amount,  as  is  so  often  said,  is  "peculiarly  the  province  of  the 
jury".  An  appellate  court  is  not  entitled  to  substitute  its  own  judgment  on  the 
proper  amount  of  damages  for  the  judgment  of  the  jury.  The  question  is  not 
whether  the  court  would  have  awarded  a  smaller  sum  than  was  awarded  by  the 
jury;  nor  is  the  question  whether  the  size  of  the  verdict  was  merely  too  great.  The 
question  is  whether  the  verdict  is  so  inordinately  large  as  obviously  to  exceed  the 
maximum  limit  of  a  reasonable  range  within  which  the  jury  may  properly  operate 
or,  put  another  way,  whether  the  verdict  is  so  exorbitant  or  so  grossly  out  of  pro- 
portion to  the  libel  as  to  shock  the  court's  conscience  and  sense  of  justice. 

35  In  the  present  case  the  jury  was  properly  instructed  as  to  the  object  and  purpose  of  each  head 
of  damage  left  with  them  for  their  assessment.  No  objection  was  taken  by  counsel  in  this  respect. 
Counsel  for  the  plaintiff  did  ask  me,  following  my  charge,  to  give  further  instructions  to  the  jury  to 
the  effect  that  they  were  entitled  to  award  damages  on  a  "substantial"  basis.  I  declined  to  do  so.  And 
counsel  for  the  defendant  Manning  suggested  that  I  did  not  instruct  the  jury  that  in  "assessing  any 
compensation  the  compensation  has  to  be  fair  and  reasonable".  It  was  my  view  at  that  time  that  I 
had  done  so  and  after  reviewing  a  transcript  of  my  charge,  that  remains  my  position. 

36  In  the  present  case,  there  can  be  no  suggestion  that  the  jury's  decision  concerning  damages  is 
not  responsive.  Nor  can  it  be  said  that  there  was  no  evidence  upon  which  the  jury  could  reach  a 
conclusion  that  it  was  entitled  to  award  damages  under  each  of  the  three  heads.  And  there  is  nothing 
about  the  verdict,  as  a  whole,  but  particularly  as  it  relates  to  damages,  which  on  its  face  can  be  said 
as  a  matter  of  law  does  not  provide  a  foundation  for  a  judgment  in  the  absence  of  weighing  the  evi- 
dence, as  the  Court  of  Appeal  did  in  both  Ruetz  and  Walker,  supra.  There  is  simply  the  suggestion 
by  the  defendants  that  each  of  the  amounts  found  by  the  jury  is  inordinately  high. 

37  As  I  have  noted  above,  counsel  for  the  defendant  Church  of  Scientology  in  conjunction  with 
his  position  that  a  cap  should  be  imposed  on  the  damages  awarded  in  this  case,  stated  that  regard 
should  be  had  for  the  "trilogy".  The  Supreme  Court  of  Canada  in  those  cases,  all  in  1978,  found  that 
an  upper  limit  should  be  established  for  non-pecuniary  general  damages  awarded  in  cases  of  serious 
personal  injury.  That  upper  limit  was  established  at  $100,000. 

38  There  is  some  authority  which  holds  that  the  "cap"  established  in  the  trilogy  applies  to  the 
assessment  of  damages  in  defamation  cases.  I  am  not  certain  if  the  position  taken  by  counsel  for  the 
Church  of  Scientology  includes  a  requirement  that,  as  a  matter  of  law,  the  jury  should  have  been 
told  of  the  upper  limit  established  in  the  trilogy.  I  was  not  asked  to  make  any  such  observation  to 
the  jury  prior  to  my  charge  and,  no  objection  was  taken  thereafter  that  I  had  failed  to  do  so. 

39  In  any  event,  I  must  say  that  I  cannot  agree  that  such  an  instruction  as  a  matter  of  law  should 
be  given  to  a  jury  in  a  defamation  case.  To  my  mind  it  was  no  accident  that  the  majority  of  the  Su- 
preme Court  of  Canada  in  the  case  of  Snyder  v.  Montreal  Gazette  Ltd.,  [1988]  1  S.C.R.  494,  49 
D.L.R.  (4th)  17,  made  no  mention  of  the  trilogy  or  the  upper  limit  established  in  those  cases  not- 
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withstanding  that  the  amount  of  damages  being  considered  in  the  Snyder  case  exceeded  that  limit  by 
$35,000.  There  had  been  outstanding  for  many  years  the  opinion  that  the  object  of  damages 
awarded  in  personal  injury  cases  is  not  the  same  nor  based  on  the  same  factors  as  are  to  be  consid- 
ered in  a  defamation  case. 

40  The  trilogy  was  mentioned  by  Chief  Justice  Lamer  in  his  dissent  in  Snyder  .  He  suggested 
that  a  cap  should  be  established  on  defamation  cases  tried  under  Quebec  law.  He  did  not,  however, 
adopt  the  cap  established  in  the  trilogy.  When  it  was  determined  in  Ontario  that  juries  should  be 
given  guidance  in  assessing  damages,  such  advice  has  been  restricted  to  personal  injury  cases. 

41  It  is  my  opinion,  then,  that  the  trilogy  has  no  application  to  defamation  cases  except  perhaps 
for  whatever  use  a  trial  judge  might  wish  to  make  on  his  or  her  own.  In  this  respect  I  note  (using  the 
1986  Consumer  Price  Index  for  Canada  (CPI)  --  all  items,  in  order  to  allow  for  inflation)  the 
$135,000  awarded  by  the  jury  in  Snyder  in  1978,  and  approved  of  by  the  Supreme  Court  of  Canada 
in  1988,  has  a  corresponding  value  in  October  1991  —  the  month  and  year  in  which  the  jury's  as- 
sessment in  this  case  was  made  ~  of  $305,500. 

42  What  the  defendants  are  asking  me  to  do  in  this  case  is  to  value  the  damages  to  which  the 
plaintiff  is  entitled  at  an  amount  or  amounts  lower  than  the  assessment  of  the  jury  and  to  substitute 
my  opinion  for  that  of  the  jury.  It  is  clear  to  me  from  the  authorities  to  which  I  have  referred  above 
that  I  cannot  do  that.  Quite  apart  from  the  fact  that  I  cannot  "invade  the  province  of  the  jury"  in 
reaching  my  own  assessment  of  damages,  I  cannot  in  any  event  enter  judgment  for  that  which  I 
might  determine  to  be  a  more  reasonable  amount,  without  the  consent  of  all  the  parties.  Should  I 
have  considered  that  I  was  able  to  disregard  the  jury's  verdict  then,  without  the  consent  of  the  par- 
ties, my  ultimate  course  of  action  would  have  been  to  discharge  the  jury  and  start  the  trial  over 
again.  And  the  Court  of  Appeal  is  not  in  any  different  position  in  this  respect. 

43  The  provisions  of  s.  130b  of  the  Courts  of  Justice  Act,  1984,  which  came  into  force  in  De- 
cember 1989  [en.  1989,  c.  67,  s.  4]  restrict  the  ability  of  the  Court  of  Appeal  to  substitute  its  own 
assessment  of  damages  for  that  of  the  jury  in  appeals  from  awards  of  damages  for  personal  injury. 

44  I  do  not  consider  the  fact  that  counsel  for  both  defendants  suggested  that  I  fix  the  amount  of 
damages  myself  as  being  the  consent  of  both  defendants  to  take  the  case  from  the  jury  and  proceed 
on  my  own.  Both  defendants  filed  a  jury  notice  and  both  defendants  vigorously  opposed,  with  suc- 
cess, each  of  the  several  motions  made  on  behalf  of  the  plaintiff  during  the  course  of  trial  to  dis- 
charge the  jury.  These  motions  began  almost  immediately  following  the  commencement  of  the  trial 
and  were  renewed  several  times  during  its  course.  The  last  was  not  dismissed  until  just  before  I  be- 
gan to  charge  the  jury.  In  any  event,  the  plaintiff  has  not  consented  to  the  jury  being  discharged. 
Undoubtedly  with  its  verdict  now  in  hand,  there  has  been  a  complete  change  in  the  parties'  respec- 
tive view  of  the  jury's  participation  in  the  trial. 

45  For  these  reasons  then,  the  motion  of  the  plaintiff,  pursuant  to  the  provisions  of  rule  26.01, 
for  leave  to  amend  his  statement  of  claim  so  as  to  conform  with  the  jury's  verdict  is  granted.  I  have 
decided  for  the  reasons  noted  above  that  once  it  is  determined  that  no  prejudice  exists  in  the  mean- 
ing of  rule  26.01,  the  trial  judge  has,  since  January  1, 1985,  no  overriding  discretion  to  do  otherwise 
based  on  her  or  his  view  of  the  reasonableness  of  the  amounts  awarded  by  the  jury.  With  all  due  re- 
spect to  Kurisko  D,C.  J.,  I  cannot  agree  with  what  appears  to  have  been  an  opposite  view  which  he 
expressed  and  acted  upon  in  Loucks  v.  Peterson  (1988),  67  O.R.  (2d)  325,  31  C.P.C.  (2d)  139  (Dist. 
Ct). 
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46  The  plaintiff  will,  therefore,  have  judgment  against  the  defendant  Manning  and  the  defen- 
dant Church  of  Scientology  for  $300,000,  and  the  defendant  Church  of  Scientology  for  $1.3  million. 
The  plaintiff  shall  have  judgment  for  his  costs  of  this  action  against  both  defendants,  jointly  and 
severally,  assessed  on  a  party-and-party  basis  up  to  and  including  July  9,  1991,  and  thereafter  on  a 
solicitor-and-client  basis  up  to  and  including  the  receipt  of  the  jury's  verdict. 

47  I  am  satisfied  that  the  plaintiff  has  obtained  a  judgment  which  is,  in  the  wording  of  rule 
49.1 0,  "as  favourable  as  or  more  favourable  than  the  terms  of  the  offer  to  settle".  To  my  mind,  the 
fact  that  the  offer  does  not  specify  the  amount  of  costs  to  be  paid  does  not  detract  from  this  conclu- 
sion. In  my  view,  it  is  not  reasonable  to  suggest  that  whatever  the  amount  of  costs  might  be  deter- 
mined to  be  in  the  meaning  of  the  offer,  can  exceed  the  judgment  that  the  plaintiff  has  now  obtained 
against  the  defendants.  As  matters  now  stand,  it  would  not  be  rational  to  think  otherwise  than  that 
the  defendants  would  have  been  well  advised  to  have  accepted  the  offer  to  settle. 

48  The  plaintiff  will  also  have  judgment  against  the  defendants,  jointly  and  severally,  for 
pre-judgment  interest  calculated  at  the  rate  of  10  per  cent  per  annum  on  the  sum  of  $300,000,  com- 
mencing on  January  1 ,  1985.  And  the  plaintiff  will  have  judgment  against  the  defendant  Church  of 
Scientology  for  pre-  judgment  interest  calculated  at  the  rate  of  1 0  per  cent  per  annum  on  the  sum  of 
$500,000,  commencing  on  January  1,  1985. 

49  I  cannot  agree  with  counsel  for  the  defendant  Church  of  Scientology  that  pre-judgment  in- 
terest cannot  be  calculated  on  the  award  of  aggravated  damages  because  "there  is  no  indication  from 
the  jury  what  event,  incident,  conduct  or  other  factors  they  took  into  account".  The  same  thing  can 
be  said  about  an  award  of  general  damages  and  indeed,  even  if  awarded  in  personal  injury  cases. 
The  jury  were  asked,  on  the  basis  of  the  evidence,  to  determine  an  amount  for  aggravated  damages, 
if  they  saw  fit,  in  accordance  with  the  instructions  they  were  given  in  this  respect.  The  jury  did  so, 
and,  the  plaintiff  is  entitled  by  the  provisions  of  the  Courts  of  Justice  Act,  1984  to  have  included  in 
his  "order  for  the  payment  of  money  ...  an  award  of  interest  thereon". 

50  The  motion  brought  on  behalf  of  the  defendant  Church  of  Scientology  to  dissolve  the  order 
which  I  made  on  October  7, 1 991  is  dismissed  with  costs.  As  put  to  me  by  counsel,  the  basis  for  that 
motion  was  the  fact  that  what  was  said  in  the  press  release  was  not  a  repetition  of  the  statements 
which  were  the  subject  of  the  action  and  the  trial  which  has  now  been  concluded.  I  have  some  dif- 
ficulty with  this  position  for  the  simple  reason  that  in  the  press  release  itself,  the  wording  which  is 
said  on  behalf  of  the  plaintiff  to  represent  a  republication  of  the  libel,  is  the  description  by  the  de- 
fendant Church  of  Scientology  of  what  this  action  involved.  I  note  in  this  respect  that  paragraph  of 
the  wording  of  the  press  release,  which  begins  with  the  words  "the  suit  stems  from". 

51  The  jury  determined  that  an  award  of  $800,000  was  necessary  to  punish  the  defendant 
Church  of  Scientology  for  having  published,  and  to  deter  the  defendant  Church  of  Scientology  from 
publishing,  defamatory  statements  about  the  plaintiff.  Notwithstanding,  and  without  considering 
what  portion  of  that  amount  the  jury  may  have  considered  for  punishment  on  one  hand  and  as  a  de- 
terrence on  the  other,  within  24  hours  of  the  jury's  verdict,  the  defendant  Church  of  Scientology  had 
republished  the  libel. 

52  I  must  conclude  that  the  amount  of  $800,000  was  determined  by  the  jury  as  being  necessary 
to  achieve  its  purpose.  Counsel  for  the  defendant  Church  of  Scientology  in  argument,  in  criticizing 
the  amount  awarded  by  the  jury  on  account  of  punitive  damages,  suggested  that  the  sum  of 
$300,000,  awarded  by  the  jury  on  account  of  general  damages,  was  adequate  for  this  purpose.  I 
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think  it  is  reasonable  to  conclude  that  no  amount  awarded  on  account  of  punitive  damages  would 
have  prevented  or  will  prevent  the  Church  of  Scientology  from  publishing  defamatory  statements 
about  the  plaintiff.  For  this  reason  I  found  it  necessary  to  permanently  enjoin  them  from  doing  so. 

53  The  plaintiffs  motion  to  restrain  the  defendant  Church  of  Scientology  from  further  breach- 
ing its  undertaking  with  respect  to  the  information  which  it  obtained  on  the  examination  for  discov- 
ery of  the  plaintiff,  as  aforesaid,  is  granted  with  costs.  On  the  basis  of  the  current  law  in  Ontario 
which  deals  with  this  subject,  the  plaintiff  would  appear  to  be  in  a  position  to  have  the  defendant 
Church  of  Scientology  held  in  contempt  of  court  for  violation  of  the  undertaking.  The  law  is  con- 
sistent with  the  position  taken  by  the  House  of  Lords  in  Home  Office  v.  Harman ,  [1982]  1  All  E.R. 
532,  [1 982]  2  W.L.R.  330.  The  existence  of  such  an  implied  undertaking  having  been  long  recog- 
nized in  its  importance  was  emphasized  in  that  case.  Its  scope  and  nature  were  described  in  the  fol- 
lowing terms,  at  p.  538  All  E.R.: 

...  an  order  for  production  of  documents  to  a  solicitor  on  behalf  of  a  party  to 
civil  litigation  is  made  on  the  implied  undertaking  given  by  the  solicitor  person- 
ally to  the  court  (of  which  he  is  an  officer)  that  he  himself  will  not  use  or  allow 
the  documents  or  copies  of  them  to  be  used  for  any  collateral  or  ulterior  purpose 
of  his  own,  his  client  or  anyone  else;  and  any  breach  of  that  implied  undertaking 
is  a  contempt  of  court  by  the  solicitor  himself. 

54  The  Harman  case  involved  extraneous  use  of  a  document  read  out  in  court  during  a  trial. 
The  majority  decision  held  that  the  reading  out  in  court  did  not  bring  the  implied  undertaking  to  an 
end  so  that  its  subsequent  use  constituted  a  contempt  of  court.  The  majority  decision  underlined  the 
importance  of  realizing  that  the  continuance  of  the  undertaking  was  necessary  in  order  to  encourage 
and  ensure  full  and  unreserved  discovery  of  documents. 

55  The  position  of  the  defendant  Church  of  Scientology  on  this  motion  is  that  the  law  as  ex- 
pressed in  the  Harman  decision  has  been  changed  by  virtue  of  the  enactment  of  a  practice  order 
which  came  into  force  in  England  on  October  1,  1 987.  According  to  the  decision  of  Bibby  Bulk 
Carriers  Ltd.  v.  Cansulex  Ltd.,  and  others;  The  Cambridgeshire,  {1988]  2  All  E.R.  820  (Q.B.),  the 
law  as  stated  in  Harman  is  no  longer  the  law  of  England.  And  because  the  Ontario  authorities  were 
based  upon  the  law  in  England,  it  is  said  on  behalf  of  the  defendant  Church  of  Scientology  that  the 
law  in  Ontario  should  change  accordingly.  I  note  that  the  basis  of  the  change  in  England  was  to 
prevent  a  person  being  found  to  be  in  contempt  of  court  by  reason  of  breach  of  the  implied  under- 
taking. The  plaintiff  is  not  seeking  to  have  the  defendant  Church  of  Scientology  found  in  contempt 
and  no  doubt  for  this  reason.  Instead  he  asks  that  the  defendant  Church  of  Scientology  be  enjoined 
from  a  further  breach  of  the  undertaking.  Under  all  of  the  circumstances,  I  think  that  this  is  a  rea- 
sonable request.  And  I  do  not  understand  my  position  in  law  to  be  such  that  I  am  unable  to  grant 
such  relief  simply  because  of  a  change  in  the  law  of  England  as  I  have  outlined  above. 

56  Since  I  began  the  preparation  and  dictation  of  these  reasons,  I  have  received  a  copy  of  a  mo- 
tion record  prepared  by  the  solicitor  for  the  defendant  Church  of  Scientology.  That  defendant  in- 
tends to  move  before  me  on  some  date  to  be  fixed  by  me  for  an  order  "(a)  granting  the  Defendants 
leave  to  adduce  further  evidence  in  this  matter;  and  (b)  such  further  and  other  relief  as  to  this  Hon- 
ourable Court  may  seem  just". 

57  The  basis  of  the  motion  appears  to  be  allegations  that  evidence  is  now  available  to  the  de- 
fendant Church  of  Scientology  which  was  not  available  at  the  time  of  the  trial,  and  could  not  have 
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been  obtained  for  the  trial  through  the  exercise  of  reasonable  diligence,  and  that  such  evidence  bears 
"directly  on  the  credibility  and  reputation  of  the  Plaintiff  S.  Casey  Hill",  and  if  presented  at  trial 
"would  probably  have  changed  the  result". 

58       I  make  note  of  this  recent  development  here  only  to  indicate  that  1  am  aware  of  it  and  that  I 
do  not  intend  that  it  will  hold  up  the  deliverance  of  my  judgment,  or  the  decisions  which  I  have 
reached  on  the  outstanding  motions  as  aforesaid. 

Motion  granted; 
judgment  for  plaintiff. 
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These  submissions  pertaining  to  the  financing  of  political  parties  and  the  effect 
of  contributions  to  campaign  expenses  were  as  well  of  great  importance  to  the 
argument,  yet  no  evidence  was  submitted.  It  may  well  be  that  one  could  take  ju- 
dicial notice  of  some  of  the  broad  social  facts  referred  to  by  the  appellants,  but 
here  there  is  a  total  absence  of  a  factual  foundation  to  support  their  case. 

A  factual  foundation  is  of  fundamental  importance  on  this  appeal.  It  is  not  the 
purpose  of  the  legislation  which  is  said  to  infringe  the  Charter  but  its  effects.  If 
the  deleterious  effects  are  not  established  there  can  be  no  Charter  violation  and 
no  case  has  been  made  out.  Thus  the  absence  of  a  factual  base  is  not  just  a  tech- 
nicality that  could  be  overlooked,  but  rather  it  is  a  flaw  that  is  fatal  to  the  appel- 
lants' position. 

These  issues  raise  questions  of  importance  pertaining  to  financing  candidates 
in  provincial  elections  that  are  obviously  of  great  importance  to  residents  of 
Canada  or  to  any  democracy.  It  would  be  irresponsible  to  attempt  to  resolve  them 
without  a  reasonable  factual  background. 

84  Although  the  parties  in  the  present  case  were  alerted  to  the  need  for  evidence  as  early  as  the 
pre-trial  motion  before  O'Driscoll  J.,  except  for  a  belated  effort  to  adjourn  the  trial  to  obtain  the 
necessary  expert  evidence,  the  parties  have  made  no  effort  to  establish  an  evidentiary  basis  to  sup- 
port their  constitutional  challenge. 

85  The  constitutional  record  consists  only  of  the  bare  assertion  that  the  common  law  of  defa- 
mation infringes  the  right  of  the  appellants  and  the  intervenors  to  freedom  of  expression  by  denying 
them  the  opportunity  to  criticize  the  conduct  of  the  government  and  its  officials  because  the  law 
fails  to  impose  a  requirement  that  the  plaintiff  show  actual  knowledge  or  reckless  disregard  of 
falseness.  That  is  not  enough. 

86  Weightier  evidence  is  required  than,  to  quote  Cory  J.  in  MacKay,  "the  unsupported  hypothe- 
sis of  enthusiastic  counsel"  to  strike  down  the  protection  afforded  the  individual  to  defend  his  or  her 
good  name  from  false  attack  and  seek  damages.  At  a  minimum,  some  form  of  evidence  is  required 
to  prove  that  libel  chill  exists  which  prevents  publication  of  true  comments  in  media  reports  and 
elsewhere;  that  there  exists  such  a  great  societal  interest  in  the  criticism  of  public  officials  in  Can- 
ada to  warrant  the  propagation  of  falsehoods;  the  effect  of  the  American  malice  standard  upon  the 
protection  of  reputation,  on  the  one  hand,  and  freedom  of  expression,  on  the  other;  and  the  appro- 
priateness of  the  remedy  sought.  Without  evidence  of  the  deleterious  effects  of  the  law  of  defama- 
tion on  freedom  of  expression,  this  court  is  faced  with  evaluating  the  Charter  challenge  in  a  factual 
vacuum  and  potentially  delivering  an  ill-considered  opinion  without  due  consideration  for  the  rami- 
fications associated  with  accepting  the  primacy  of  freedom  to  criticize  public  officials  over  the  indi- 
vidual's right  to  the  protection  of  his  or  her  reputation. 

87  In  our  opinion,  this  court  should  not  attempt  to  resolve  constitutional  challenges  in  the  ab- 
sence of  a  factual  foundation  relating  to  all  aspects  of  the  challenge. 


4.      The  Element  of  Governmental  Action 
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88  Even  assuming  this  constitutional  challenge  could  be  resolved  in  the  absence  of  an  eviden- 
tiary foundation,  the  appellants  face  a  second  major  obstacle  in  that  they  must  show  Casey  Hill's 
action  for  damages  was  a  form  of  "governmental  action"  in  order  to  attract  application  of  the  Char- 
ter. 

89  In  Retail,  Wholesale  &  Department  Store  Union,  Local  580  v.  Dolphin  Delivery  Ltd.,  [1986] 
2  S.C.R.  573  at  pp.  598-99,  25  C.R.R.  321,  Mclntyre  J.  described  the  application  of  the  Charter  to 
private  litigation  in  the  following  manner: 

It  is  my  view  that  s.  32  of  the  Charter  specifies  the  actors  to  whom  the  Charter 
will  apply.  They  are  the  legislative,  executive  and  administrative  branches  of 
government.  It  will  apply  to  those  branches  of  government  whether  or  not  their 
action  is  invoked  in  public  or  private  litigation.  . . .  Action  by  the  executive  or 
administrative  branches  of  government  will  generally  depend  upon  legislation, 
that  is,  statutory  authority.  Such  action  may  also  depend,  however,  on  the  com- 
mon law,  as  in  the  case  of  the  prerogative.  To  the  extent  that  it  relies  on  statutory 
authority  which  constitutes  or  results  in  an  infringement  of  a  guaranteed  right  or 
freedom,  the  Charter  will  apply  and  it  will  be  unconstitutional.  The  action  will 
also  be  unconstitutional  to  the  extent  that  it  relies  for  authority  or  justification  on 
a  rule  of  the  common  law  which  constitutes  or  creates  an  infringement  of  a 
Charter  right  or  freedom.  In  this  way  the  Charter  will  apply  to  the  common  law, 
whether  in  public  or  private  litigation.  It  will  apply  to  the  common  law,  however, 
only  in  so  far  as  the  common  law  is  the  basis  of  some  governmental  action 
which,  it  is  alleged,  infringes  a  guaranteed  right  or  freedom. 

(Emphasis  added) 

90  In  McKinney  v.  University  of  Guelph,  [1 990]  3  S.C.R.  229,  2  C.R.R.  (2d)  1 ,  a  case  in  which 
staff  members  of  several  universities  applied  for  a  declaration  that  their  employer's  mandatory  re- 
tirement policy  violated  s.  15  of  the  Charter,  the  court  made  it  very  clear  that  the  application  of  the 
Charter  is  confined  to  truly  governmental  action.  After  quoting  s.  32  of  the  Charter,  La  Forest  J., 
writing  for  the  majority,  stated  at  pp.  261-63: 

These  words  [i.e.,  s.  32  Charter]  give  a  strong  message  that  the  Charter  is  con- 
fined to  government  action.  This  Court  has  repeatedly  drawn  attention  to  the  fact 
that  the  Charter  is  essentially  an  instrument  for  checking  the  powers  of  govern- 
ment over  the  individual.  In  Hunter  v.  Southam  Inc.,  [1985]  2  S.C.R.  145,  at  p. 
156,  Dickson  J.  (as  he  then  was)  observed:  "It  is  intended  to  constrain  govern- 
mental action  inconsistent  with  those  rights  and  freedoms;  it  is  not  in  itself  an 
authorization  for  governmental  action."  In  Operation  Dismantle  Inc.  v.  The 
Queen,  [1985]  1  S.C.R.  441,  at  p.  490,  Wilson  J.  noted  that  "the  central  concern 
of  [s.  7  of  the  Charter]  is  direct  impingement  by  government  upon  the  life,  liberty 
and  personal  security  of  individual  citizens"  (emphasis  added).  See  also  R.  v.  Big 
M  Drug  Mart  Ltd.,  [1985]  1  S.C.R.  295,  at  p.  347,  per  Dickson  J.;  RWDSU  v. 
Dolphin  Delivery  Ltd.,  [1986]  2  S.C.R.  573,  especially  at  pp.  593-98;  and 
Tremblay  v.  Daigle,  [1989]  2  S.C.R.  530. 
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The  exclusion  of  private  activity  from  the  Charter  was  not  a  result  of  happen- 
stance. It  was  a  deliberate  choice  which  must  be  respected.  We  do  not  really 
know  why  this  approach  was  taken,  but  several  reasons  suggest  themselves.  His- 
torically, bills  of  rights,  of  which  that  of  the  United  States  is  the  great  constitu- 
tional exemplar,  have  been  directed  at  government  Government  is  the  body  that 
can  enact  and  enforce  rules  and  authoritatively  impinge  on  individual  freedom. 
Only  government  requires  to  be  constitutionally  shackled  to  preserve  the  rights  of 
the  individual.  Others,  it  is  true,  may  offend  against  the  rights  of  individuals.  This 
is  especially  true  in  a  world  in  which  economic  life  is  largely  left  to  the  private 
sector  where  powerful  private  institutions  are  not  directly  affected  by  democratic 
forces.  But  government  can  either  regulate  these  or  create  distinct  bodies  for  the 
protection  of  human  rights  and  the  advancement  of  human  dignity. 


To  open  up  all  private  and  public  action  to  judicial  review  could  strangle  the 
operation  of  society  and,  as  put  by  counsel  for  the  universities,  "diminish  the  area 
of  freedom  within  which  individuals  can  act".  In  Re  Bhindi  and  British  Columbia 
Projectionists  (1986),  29  D.L.R.  (4th)  47,  Nemetz  C.J.,  speaking  for  the  majority 
of  the  British  Columbia  Court  of  Appeal,  made  it  clear  that  such  an  approach 
could  seriously  interfere  with  freedom  of  contract.  It  would  mean  reopening 
whole  areas  of  settled  law  in  several  domains.  For  example,  as  has  been  stated: 
"In  cases  involving  arrests,  detentions,  searches  and  the  like,  to  apply  the  Charter 
to  purely  private  action  would  be  tantamount  to  setting  up  an  alternative  tort  sys- 
tem" (see  McLellan  and  Elman,  "To  Whom  Does  the  Charter  Apply?  Some  Re- 
cent Cases  on  Section  32"  (1986),  24  Alta.  L.  Rev.  361,  at  p.  367,  cited  in 
RWDSU  v.  Dolphin  Delivery  Ltd.,  supra,  at  p.  597).  And  that  is  by  no  means  all. 

(Emphasis  added) 

91  The  appellants  submit  that  Casey  Hill,  as  a  Crown  counsel  with  the  Ministry  of  the  Attorney 
General,  was  a  governmental  actor  at  all  times  and  that  his  action  to  recover  damages  in  respect  of 
statements  made  about  the  discharge  of  his  public  duties  was  therefore  governmental  action.  They 
argue  that  a  lawsuit  brought  by  a  public  official  to  vindicate  his  or  her  reputation  as  a  public  official 
has  the  same  purpose  and  effect  as  if  the  action  was  brought  by  the  government  itself.  They  argue 
that  the  trial  judge  erred  in  refusing  to  permit  them  to  introduce  evidence  that  the  Ministry  of  the 
Attorney  General  had  agreed  to  pay  the  plaintiffs  legal  fees  for  the  libel  action  on  the  understanding 
that  Casey  Hill  would  ultimately  reimburse  the  government  if  successful  in  making  any  recovery. 
Government  funding  of  Casey  Hill's  action,  they  suggest,  is  strong  evidence  that  Casey  Hill's  action 
was  governmental  action. 

92  We  do  not  accept  these  submissions  of  the  appellants.  In  our  opinion,  the  Charter  does  not 
apply  to  the  facts  of  this  case  because  Casey  Hill's  actions  in  pursuing  litigation  were  the  actions  of 
a  private  individual  that  do  not  constitute  legislative  or  governmental  action  so  as  to  attract  Charter 
scrutiny.  The  private  nature  of  this  litigation  is  apparent  from  the  allegation  in  para.  19  of  the  state- 
ment of  claim  that  the  defamatory  statements: 


.  . .  constituting  as  they  do  statements  of  the  most  serious  professional  miscon- 
duct by  the  Plaintiff,  have  damaged  his  professional  reputation  and  brought  him 
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into  public  scandal,  odium  and  contempt,  by  reason  of  which  the  Plaintiff  has 
suffered  damage. 

93  What  is  at  issue  in  this  proceeding  is  the  impact  of  the  defamatory  statements  upon  Casey 
Hill's  personal  reputation,  not  the  reputation  of  the  Ministry  of  the  Attorney  General  or  that  of  the 
Government  of  Ontario.  The  fact  that  Casey  Hill  was  employed  by  the  Attorney  General  for  Ontario 
and  the  defamatory  statements  related  to  an  act  he  purportedly  carried  out  in  the  scope  of  his  em- 
ployment does  not  change  the  nature  of  the  redress  he  sought. 

94  Further,  we  do  not  perceive  the  evidence  that  the  Government  of  Ontario  provided  financial 
assistance  to  Casey  Hill  in  respect  of  the  conduct  of  this  proceeding  as  either  relevant  to  or  deter- 
minative of  the  Charter  issue.  The  payment  of  Casey  Hill's  legal  fees  by  the  government  does  not 
effect  a  change  in  his  constitutional  status  or  somehow  convert  his  lawsuit  into  an  act  of  govern- 
ment. In  McKinney,  supra,  the  dependency  of  the  universities  upon  government  funding  to  finance 
their  activities,  including,  presumably,  their  legal  costs  in  defending  the  challenge  to  their  manda- 
tory retirement  policies,  was  viewed  as  neither  relevant  nor  determinative.  The  test  was  whether  the 
universities  formed  part  of  the  government  apparatus  and  whether  they  were  implementing  gov- 
ernment policy  in  establishing  mandatory  retirement.  Casey  Hill's  libel  action  cannot  be  character- 
ized as  an  implementation  of  government  policy. 

95  In  our  opinion,  this  litigation  was  litigation  between  private  parties  to  which  the  Charter  has 
no  application. 

5.      The  Common  Law  of  Libel 

96  Counsel  for  Scientology  submits  as  an  alternative  argument  that,  even  if  the  libel  suit  did  not 
constitute  governmental  action,  the  common  law  of  libel  ought  to  be  developed  and  applied  in  a 
manner  consistent  with  freedom  of  expression  as  guaranteed  by  the  Charter.  Counsel  stressed  the 
following  obiter  dicta  of  Mclntyre  J.  in  Dolphin  Delivery,  supra,  at  p.  603. 

Where,  however,  private  party  "A"  sues  private  party  "B"  relying  on  the  common 
law  and  where  no  act  of  government  is  relied  upon  to  support  the  action,  the 
Charter  will  not  apply.  I  should  make  it  clear,  however,  that  this  is  a  distinct  issue 
from  the  question  whether  the  judiciary  ought  to  apply  and  develop  the  principles 
of  the  common  law  in  a  manner  consistent  with  the  fundamental  values  enshrined 
in  the  Constitution.  The  answer  to  this  question  must  be  in  the  affirmative.  In  this 
sense,  then,  the  Charter  is  far  from  irrelevant  to  private  litigants  whose  disputes 
fall  to  be  decided  at  common  law.  But  this  is  different  from  the  proposition  that 
one  private  party  owes  a  constitutional  duty  to  another,  which  proposition  under- 
lies the  purported  assertion  of  Charter  causes  of  action  or  Charter  defences  be- 
tween individuals. 

(Emphasis  added) 

97  Counsel  for  Scientology  urges  this  court  to  make  a  major  alteration  to  the  common  law  by 
importing  the  rule  in  New  York  Times  v.  Sullivan  into  Canadian  law  on  the  basis  that  it  would 
make  the  common  law  more  consistent  with  the  Charter.  In  New  York  Times  v.  Sullivan,  the  Su- 
preme Court  of  the  United  States  concluded  that  the  First  Amendment  required  that  there  be  consti- 
tutional limits  on  liability  for  defamatory  communications  where  criticism  of  public  officials  was 
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comments  in  public  upon  a  notice  of  motion  which 
he  believes,  in  good  faith,  has  been  filed  in  court, 
and  which  subsequently  is  filed.  Let  us  consider 
first  whether  the  Charter  is  directly  applicable  to 
this  case, 

(A)  Application  of  the  Charter 

The  appellants  have  not  challenged  the  constitu- 
tionality of  any  of  the  provisions  of  the  Libel  and 
Slander  Act,  R.S.O.  1990,  c.  L.12.  The  question, 
then,  is  whether  the  common  law  of  defamation 
can  be  subject  to  Charter  scrutiny,  The  appellants 
submit  that  by  reason  of  his  position  as  a  govern- 
ment employee,  Casey  Hill's  action  for  damages 
constitutes  "government  action"  within  the  mean- 
ing of  s,  32  of  the  Charter,  In  the  alternative,  the 
appellants  submit  that,  pursuant  to  s.  52  of  the 
Constitution  Act,  1982,  the  common  law  must  be 
interpreted  in  light  of  Charter  values,  I  will 
address  the  s.  32  argument  first. 

(1)  Section  32:  Government  Action 

Section  32(1)  reads: 
32.  (1)  This  Charter  applies 

(a)  to  the  Parliament  and  government  of  Canada  in 
respect  of  all  matters  within  the  authority  of  Parlia- 
ment including  all  matters  relating  to  the  Yukon  Terri- 
tory and  Northwest  Territories;  and 

(f>)..to  the  legislature  and  government  of  each  prov- 
ince in  respect  of  a]l  matters  within  the  authority  of 
the  legislature  of  eaeh  province, 

In  RWDSU  v.  Dolphin  Delivery  Ltd.,  [1986]  2 
S.C.R.  573,  Mclntyre  J.,  with  regard  to  the  applica- 
tion of  the  Charter  to  the  common  law,  stated  at 
pp.  598-99: 

It  is  my  view  that  s.  32  of  the  Charter  specifies  the 
actors  to  whom  the  Charter  will  apply.  They  are  the  leg 
islative,  executive  and  administrative  branches  of  gov- 
ernment. It  will  apply  to  those  branches  of  government 
whether  or  not  their  action  is  invoked  in  public  or  pri- 
vate litigation.  .  .  .  It  will  apply  to  the  common  law, 
however,  only  in  so  far  as  the  common  law  is  the  basis 
of  some  governmental  action  which,  it  is  alleged, 
infringes  a  guaranteed  right  or  freedom,  [Emphasis 
added.] 


client,  lit  et  commente  en  public  un  avis  de  requete 
qu'il  croit,  de  bonne  foi,  etre  depose1  devant  le  tri- 
bunal, et  qui  est  depose  par  la  suite,  Voyons 
d'abord  si  la  Charte  s'applique  directement  en 
Tespece. 

(A)  V application  de  la  Charte 

Les  appelants  n'attaquent  pas  la  constitutionna- 
lite  d'une  disposition  de  la  Loi  sur  la  diffamation, 
L.R.O.  1990,  ch.  L.12,  La  question,  done,  est  de 
savoir  si  la  common  law  de  la  diffamation  peut 
fake  l'objet  d'un  examen  sous  le  r6gime  de  la 
Charte.  Les  appelants  font  valoir  que,  puisque 
Casey  Hill  est  un  employe  du  gouvernement,  son 
action  en  dommages-interets  est  une  «action  gou- 
vemementale* au  sens  de  1'art.  32  de  la  Charte. 
Subsidiairement,  les  appelants  soutiennent  que, 
conformement  a  Tart.  52  de  la  Loi  constitution- 
nelle  de  1982,  la  common  law  doit  fetre  interpretee 
en  fonction  des  valeurs  vehicutees  par  la  Charte. 
J'examinerai  d'abord  l'argument  relatif  a  1'art.  32. 

(1)  Article  32:  faction  gouvemementale 

Le  paragraphe  32(1)  dit: 

32.  (1)  La  presente  charte  s'applique: 

a)  au  Parlement  et  au  gouvernement  du  Canada,  pour 
tous  les  domaines  relevant  du  Parlement,  y  compris 
ceux  qui  concernent  le  temtoire  du  Yukon  et  les  terri- 
tories du  Nord-Ouest; 

b)  a  la  legislature  et  au  gouvernement  de  chaque  pro- 
vince, pour  tous  les  domaines  relevant  de  cette  legis- 
lature. 

Dans  SDGMR  c.  Dolphin  Delivery  Ltd,  [1986] 
2  R.C.S,  573,  aux  pp.  598  et  599,  le  juge  Mclntyre 
dit  ceci  de  l'application  de  la  Charte  a  la  common 
law: 

J'estime  done  que  1'art,  32  de  la  Cluirte  mentkmne  de 
facon  precise  les  acteurs  auxquels  s'applique  la  CJuirte. 
11  s'agit  des  branches  legislative,  executive  et  adrninis- 
trative.  Elle  leur  est  applicable  peu  importe  que  leurs 
actes  soient  en  cause  dans  des  Iitiges  publics  ou  prives. 
[, , ,]  Cependant,  elle  ue  s'applique  &  la  common  law  que 
dans  la  fflesure  ou  la  common  law  constitue  le  fonde- 
ment  d'une  action  gouvemementale  qui,  allegue-t-on, 
porte  atteinte  a  une  Hberte  ou  a  un  droit  garantis,  [Je 
souligne.j 
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La  Forest  L,  writing  for  the  majority  in  McKin- 
ney  v.  University  of  Guelph,  [1990].  3  S.CR.  229, 
stressed  the  importance  of  this  limitation  on  the 
application  of  the  Charter  to  the  actions  of  govern- 
ment. He  said  this  at  p.  262: 

The  exclusion  of  private  activity  from  the  Charter 
was  not  a  result  of  happenstance.  It  was  a  deliberate 
choice  which  must  be  respected.  We  do  not  really  know 
why  tliis  approach  was  taken,  but  several  reasons  sug- 
gest themselves.  Historically,  bills  of  rights,  of  which 
that  of  the  United  States  is  the  great  constitutional 
exemplar,  have  been  directed  at  government.  Govern- 
ment is  the  body  that  can  enact  and  enforce  rules  and 
authoritatively  impinge  on  individual  freedom.  Only 
government  requires  to  be  constitutionally  shackled  to 
preserve  the  rights  of  the  individual. 


La  Forest  J.  warned  that  subjecting  all  private 
and  public  action  to  constitutional  review  would 
mean  reopening  whole  areas  of  settled  law  and 
would  be  "tantamount  to  setting  up  an  alternative 
tort  system"  (p.  263).  He  expressed  the  very  sage 
warning  that  this  "could  strangle  the  operation  of 
society"  (p.  262).  See  also  McLeilan  and  Eiman, 
"To  Whom  Does  the  Charter  Apply?  Some  Recent 
Cases  on  Section  32"  (1986),  24  Alta.  L  Rev.  361, 
at  p.  367,  cited  in  Dolphin  Delivery  Ltd.,  supra,  at 
p.  597. 


The  appellants  argue  that  at  all  material  times 
Casey  Hill  was  an  agent  of  the  Crown,  acting  on 
behalf  of  the  Attorney  General  of  Ontario,  and  that 
the  defamatory  statements  which  are  the  subject  of 
the  present  action  were  made  in  relation  to  acts 
undertaken  by  him  in  that  capacity.  They  further 
submit  that  Casey  Hill  commenced  these  legal  pro- 
ceedings at  the  direction  and  with  the  financial 
support  of  the  Attorney  General  in  order  to  vindi- 
cate the  damage  to  the  reputation  of  the  Ministry 
resulting  from  criticism  levelled  at  the  conduct  of 
one  of  its  officials.  It  is,  therefore,  contended  that 
this  action  represents  an  effort  by  a  government 
department  to  use  the  action  of  defamation  to 
restrict  and  infringe  the  freedom  of  expression  of 
the  appellants  in  a  manner  that  is  contrary  to  the 
Charter. 


Au  nom  de  la  majority  le  juge  La  Forest  a  sou- 
ligne,  dans  McKinney  c.  Vniversite  de  Guelph, 
[1990J  3  R.C.S.  229,  l'importance  de  restreindre 
ainsi  T  application  de  la  Charte  aux  actions  gouver- 
nementales,  disant  ceei  a  la  p.  262: 

L'exclusion  des  activites  privees  de  l'application  de 
la  Charte  n'est  pas  le  fruit  du  hasard.  C'est  un  choix 
delibere  qu'il  faut  respecter.  Nous  lie  Savons  pas  vrai- 
menl  pourquoi  ce  point  dc  vue  a  ete  reteiiu,  mais  plu- 
sieurs  raisons  semblent  s'imposer.  Historiquement,  les 
declarations  des  droits,  dont  celle  des  Etals-Unis  consu- 
me l'exemple  conslitulionnel  par  excellence,  visaient  le 
gouvernement.  C'est  le  gouvemement  qui  pent  adopter 
et  appliquer  des  regies  et  qui  pent  porter  atfeinte 
peremptoirement  a  la  liberty  individuelle,  Seul  le  gou- 
vemement a  besoin  de  se  voir  imposer  des  contraintes 
dans  la  Constitution  afin  de  preserver  les  droits  des  par- 
ticuliers. 

Le  juge  La  Forest  a  soulign6  que  soumcttre  toute 
action  privee  et  publique  a  un  examen  constitution- 
nel  entralnerait  la  reconsideration  de  domaines 
entiers  ou  le  droit  est  bien  etabli,  et  «reviendrait  a 
instituer  un  regime  subsidiaire  de  responsabilit6 
civile»  (p.  263).  Fort  judicieusement,  il  a  prevenu 
que  cela  «pourrait  paralyser  le  fonctionnement  de 
la  societe»  (p.  262).  Voir  egalement  McLeilan  et 
Elman,  «To  Whom  Does  the  Charter  Apply?  Some 
Recent  Cases  on  Section  32»  (1986),  24  Alta.  L. 
Rev.  361,  a  la  p.  367,  cite  dans  Dolphin  Delivery 
Ltd.,  pre"cite\  a  la  p.  597. 

Les  appelants  font  valoir  qu'a  toutes  les  epoques 
concemees,  Casey  Hill  e"tait  un  mandataire  du 
ministere  public  agissant  pour  le  compte  du  procu- 
reur  general  de  1'  Ontario,  et  que  les  propos  diffa- 
matoires  en  question  ont  e"  te"  tenus  relativement  a 
des  actes  qu'il  a  accomplis  en  cette  qualite..  Us  sou- 
tiennent  en  outre  que  Casey  Hill  a  introduit  cette 
procedure  judiciaire  a  la  demande  et  avec  l*appui 
financier  du  procureur  general  pour  reparer  le  tort 
qu'ont  caus6  a  la  reputation  du  ministere  les  cri- 
tiques dirigees  contre  le  comportement  de  Tun  de 
ses  representants.  lis  soutiennent  done  que  le  gou- 
vernement tente,  par  l'entremise  de  Taction  en  dif- 
famation,  de  restreindre  et  de  violer  la  liberie  d'ex- 
pression  des  appelants  d'une  maniere  qui  est 
contraire  a  la  Charte. 
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These  submissions  cannot  be  accepted.  They 
have  no  legal,  evidentiary  or  logical  basis  of  sup- 
port, Casey  Hill's  constitutional  status  for  the  pur- 
pose of  the  application  of  the  Charter  should  not 
be  determined  by  the  nature  of  the  allegations 
made  against  him.  Rather,  the  determination  of 
whether  state  involvement  existed  is  dependent 
upon  the  circumstances  surrounding  the  institution 
of  the  libel  proceedings. 

The  fact  that  persons  are  employed  by  the  gov- 
ernment does  not  mean  that  their  reputation  is 
automatically  divided  into  two  parts,  one  related  to 
their  personal  life  and  the  other  to  their  employ- 
ment status.  To  accept  the  appellants'  position 
would  mean  that  identical  defamatory  comments 
would  be  subject  to  two  different  laws,  one  appli- 
cable to  government  employees,  the  other  to  the 
rest  of  society.  Government  employment  cannot  he 
a  basis  for  such  a  distinction.  Reputation  is  an  inte- 
gral and  fundamentally  important  aspect  of  every 
individual.  It  exists  for  everyone  quite  apart  from 
employment. 

In  order  to  establish  the  requisite  government 
action  for  Charter  scrutiny,  the  appellants  argue 
that  it  is  easy  to  distinguish  between  a  janitor 
working  in  a  government  building  who  is  simply 
an  employee  and  a  Crown  Attorney  who  is  an 
agent  of  the  state.  It  is  said  that  when  a  person  who 
is  clearly  an  agent  of  the  state  acts,  he  or  she  is 
acting  for  or  on  behalf  of  the  state.  I  cannot  accept 
this  proposition.  There  are  a  significant  number  of 
public  servants  who  represent  the  Crown  in  any 
number  of  ways.  While  it  might  be  easy  to  differ- 
entiate between  the  extreme  examples  set  forth  by 
the  appellants,  the  grey  area  between  those 
extremes  is  too  extensive  and  the  functions  of  the 
officials  too  varied  to  draw  any  effective  line  of 
distinction.  The  experience  in  the  United  States 
following  the  decision  in  New  York  Times  v.  Sulli- 
van, supra,  is  instructive  in  this  regard.  That  case 
modified  the  common  law  in  relation  to  defama- 
tion suits  brought  by  public  officials  and  touched 
off  an  intense  debate  with  respect  to  who  might  be 
designated  as  a  public  official  or  figure  rather  than 
a  private  person.  See,  for  example,  G.  C.  Christie, 
"Injury  to  Reputation  and  the  Constitution:  Confu- 


Ces  pretentions  ne  sauraient  £tre  retenues.  Elles 
sont  denuees  de  tout  fondement,  que  ce  soit  en 
droit,  dans  la  preuve  ou  sur  le  plan  de  la  logique. 
Le  statut  constitutionnel  de  Casey  Hill  aux  fins  de 
1' application  de  la  Charte  ne  saurait  6tre  determine 
selon  la  nature  des  allegations  le  visant.  La  r£ponse 
a  la  question  de  savoir  s'il  y  a  eu  participation  du 
gouvernernent  est  plutot  tributaire  des  circons- 
tances  entourant  le  depot  de  Taction  en  liberie, 

Le  fait  pour  une  personne  de  travailler  pour  le 
gouvernernent  ne  signifie  pas  que  sa  reputation  se 
divise  automatiquement  en  deux  moittes,  Tune 
relive  a  sa  vie  privee  et  l'autre  a  son  emploi.  Faire 
droit  a  la  pretention  des  appelants  signifierait  que 
des  propos  diffamatoires  identiques  seraient  assu- 
jettis  a  deux  regimes  de  droit  differents,  Tun  s'ap- 
pliquant  aux  employes  du  gouvernernent  et  l'autre 
au  reste  de  la  population.  L' emploi  au  sein  du  gou- 
vernernent ne  peut  fonder  une  telle  distinction.  La 
reputation  est  un  aspect  integral  et  fondamentale- 
ment  important  de  tout  individu.  Elle  vaut  pour 
tous,  peu  importe  T  emploi  occupe. 

A  l'appui  de  Ieur  pretention  qu'il  y  a  action  gou- 
vernementale  justifiant  un  examen  fonde  sur  la 
Charte,  les  appelants  soutiennent  qu'on  peut  ais6- 
ment  6tablir  une  distinction  entre  le  concierge  qui 
travaille  dans  un  immeuble  du  gouvernernent,  et 
qui  est  un  simple  employe^  et  le  substitut  du  procu- 
reur  general  qui  est  mandataire  de  l'Etat.  Les  appe- 
lants soutiennent  que,  lorsqu'une  personne  qui  est 
clairement  un  mandataire  de  l'Etat  agit,  elle  agit 
pour  le  compte  de  l'Etat.  Je  ne  puis  accepter  cette 
proposition.  Nombre  de  fonctionnaires  repre~sen- 
tent  l'Etat  de  differentes  facons.  S'il  peut  etre 
facile  de  cerner  la  difference  entre  les  deux  situa- 
tions enoncees  par  les  appelants,  la  zone  grise  qui 
separe  ces  deux  extremes  est  .trop  importante  et  les 
fonctions  des  repr£sentants  top  variees  pour  eta- 
talir  une  ligne  de  demarcation  adequate,  Les  evene- 
ments  qui,  aux  Etats-Unis,  ont  suivi  J 'arret  New 
York  Times  c,  Sullivan,  precite,  sont  interessants  a 
cet  6gard.  Cette  affaire  a  modifie  la  common  law 
en  matiere  d' actions  en  diffamation  intentees  par 
les  repr6sentants  officiels,  et  a  lance  au  sein  des  tri- 
bunaux  et  dans  la  doctrine  un  vif  debat  quant  a 
savoir  qui  peut  Stre  considere"  comme  personnalite 
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sion  Amid  Conflicting  Approaches"  (1976),  75 
Mich.  L.  Rev.  43. 


There  is  no  doubt  that  Crown  Attorneys  exercise 
statutory  powers  as  agents  of  the  government.  See 
Ministry  of  the  Attorney  General  Act,  R.S.O.  1990, 
c.  M.17;  Crown  Attorneys  Act,  R.S.O.  1990,  c. 
C.49;  and  the  Criminal  Code,  s.  504.  Therefore,  as 
Mclntyre  J.  pointed  out  in  Nelles  v.  Ontario, 
[1989]  2  S.CR,  170,  at  p.  209,  they  benefit  from 
the  protection  of  any  immunity  which  attaches  to 
their  office.  However,  they  may  become  personally 
liable  when  they  exceed  their  statutory  powers.  By 
extension,  actions  taken  by  Crown  Attorneys 
which  are  outside  the  scope  of  their  statutory 
duties  are  independent  of  and  distinct  from  thcir 
slatus  as  agents  for  the  government.  Such  was  the 
case  here. 


The  appellants  impugned  the  character,  compe- 
tence and  integrity  of  Casey  Hill,  himself,  and  not 
that  of  the  government.  He,  in  turn,  responded  by 
instituting  legal  proceedings  in  his  own  capacity. 
There  ,  was  no  evidence  that  the  Ministry  of  the 
Attorney  General  or  the  Government  of  Ontario 
required  or  even  requested  him  to  do  so.  Neither  is 
there  any  indication  that  the  Ministry  controlled 
the  conduct  of  the  litigation  in  any  way.  See 
Lavigne  v.  Ontario  Public  Service  Employees 
Union,  [1991]  2  S.CR.  211,  at  pp.  311-14.  Further, 
the  fact  that  Casey  Hill's  suit  may  have  been 
funded  by  the  Ministry  of  the  Attorney  General 
does  not  alter  his  constitutional  status  or  cloak  his 
personal  action  in  the  mantle  of  government 
action.  See  McKinney,  supra,  at  p.  269. 

The  private  nature  of  these  proceedings  is  appar- 
ent, as  well,  from  the  respondent's  statement  of 
claim,  and  particularly  from  the  allegation  con- 
tained in  para.  19  that  the  defamatory  statements: 

. . .  constituting  as  they  do  statements  of  the  most  seri- 
ous professional  misconduct  by  the  Plaintiff,  have  dam- 


ou  representant  public  ou  personne  privee.  Voir  par 
exemple  G.  C.  Christie,  «lnjury  to  Reputation  and 
the  Constitution:  Confusion  Amid  Conflicting 
Approaches*  (1976),  75  Mich.  L.  Rev.  43. 

n  est  certain  qu'a  titre  de  mandataires  du  gon- 
vernement,  les  substituts  du  procureur  general 
exercent  des  pouvoirs  qui  lew  sont  conferes  par  la 
loi.  Voir  la  Loi  sur  le  ministere  du  Procureur  gini- 
rals  L.R.O.  1990,  ch.  M.17;  la  Loi  sur  les  procu- 
rers de  la  Couronne,  L.R.O.  1990,  ch.  C49;  et  le 
Code  criminel,  art.  504.  Par  ailleurs,  comme  le 
juge  Mclntyre  l'a  soufigne  dans  Nelles  c.  Ontario, 
[1989]  2  R.C.S.  170,  a  la  p.  209,  ils  jouissent  de  la 
protection  de  toute  immunite  dont  est  assortie  leur 
charge.  Us  peuvent  cependant  devenir  personnelle- 
ment  responsables  s'ils  outrepassent  les  pouvoirs 
que  leur  confere  la  loi.  Par  extension,  les  actes  des 
substituts  du  procureur  general  qui  excedent  le 
cadre  de  leurs  fonctions  d'origine  legislative  sont 
independants  et  distincts  de  leur  quality  de  manda- 
taires du  gouvernement.  Tel  etait  le  cas  en  l'es- 
pece. 

Les  appelants  ont  attaque  la  morality  la  compe- 
tence et  rintegrite'  de  Casey  Hill,  et  non  ceux  du 
gouvernement.  A  son  tour,  il  a  replique"  en  insti- 
tuant  une  procedure  judiciaire  de  son  propre  chef. 
Aucune  preuve  n'indique  que  le  ministere  du  Pro- 
cureur general  ou  le  gouvernement  de  1' Ontario 
ont  exige  ou  meme  demand^  qu'il  le  fasse,  ni  que 
le  ministere  veillait  de  quelque  facon  au  deroule- 
ment  du  litige.  Voir  Lavigne  c.  Syndicat  des 
employe's  de  la  fonction  publique  de  I'Ontario, 
[1991]  2  R.CS.  211,  aux  pp.  311  a  314.  Par  ail- 
leurs, le  fait  que  Taction  intentee  par  Casey  Hill 
puissc  avoir  ete  financee  par  le  ministere  du  Procu- 
reur general  ne  change  rien  a  son  statut  constitu- 
tionnel,  ni  ne  revet  son  action  personnelle  du  statut 
d'action  gouverncmcntale,  Voir  McKinney,  precit£, 
a  la  p.  269. 

On  peut  egalement  reconnaitre  la  nature  privee 
de  la  procedure  dans  la  declaration  de  l'intim£, 
particulierement  dans  1' allegation  contenue  au  par. 
19,  portant  que  les  propos  diffamatoires: 

[TRADUCTION]  .  . .  accusant  le  demandeur  de  la  plus 
grave  inconduite  professionnelle,  ont  cause  un  tort  £  sa 
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aged  his  professional  reputation  and  brought  hirn  into 
public  scandal,  odium  and  contempt,  by  reason  of  which 
the  Plaintiff  has  suffered  damage. 

The  position  taken  by  the  appellants  at  trial  is 
also  revealing.  Scientology  argued  that  Casey  Hill 
was  proceeding  with  the  litigation  to  advance  his 
"secondary  private  interest",  that  he  was  trying  to 
"get  back  at  [Scientology]  for  prosecuting  him  for 
contempt",  and  that  the  libel  action  amounted  to  "a 
risk-free  opportunity  ...  to  pick  up  some  easy 
money". 

Hie  personal  nature  of  the  libel  action  is  also 
evident  in  the  cross-examination  of  Casey  Hill 
concerning  his  work  with  the  OPP.  At  that  time, 
counsel  for  Scientology  stated  that  the  libel  action 
had  nothing  "to  do  with  damages  suffered  by  Mr. 
Hill.  It's  part  of  an  attack  motivated  by  the  attitude 
towards  the  Church  of  Scientology,  motivated  by 
the  fact  that  as  a  result  of  the  contempt  prosecution 
he  is  removed  from  prosecuting". 

In  my  opinion,  the  appellants  have  not  satisfied 
the  government  action  requirement  described  in 
s.  32.  Therefore,  the  Charter  cannot  be  applied 
directly  to  scrutinize  the  common  law  of  defama- 
tion in  the  circumstances  of  this  case. 

Even  if  there  were  sufficient  government  action 
to  hring  this  case  within  s.  32,  the  appellants  failed 
to  provide  any  evidentiary  basis  upon  which  to 
adjudicate  their  constitutional  attack.  This  Court 
has  stated  on  a  number  of  occasions  that  it  will  not 
determine  alleged  Charter  violations  in  the 
absence  of  a  proper  evidentiary  record.  See,  for 
example,  MacKay  v.  Manitoba,  [1989]  2  S.C.R. 
357.  In  light  of  the  conclusion  that  the  government 
action  requirement  of  s.  32  has  not  been  met,  I 
need  not  address  this  issue.  Yet,  I  feel  a  brief  com- 
ment is  necessary  because  of  the  light  it  sheds  on 
the  maimer  in  which  the  appellants  have  conducted 
themselves  in  this  litigation, 


The  action  was  commenced  in  Decemher  1984. 
By  the  fall  of  1985,  the  appellants  were  made 


reputation  profcssionnelle  et  ont  entraine  un  scandale, 
une  humiliation  et  un  outrage  publics  qui  lui  ont  cause 
un  prejudice. 

L' argumentation  des  appelants  au  proces  est 
egalement  revelatrice*.  Scientologie  a  fait  valoir 
que  Casey  Hill  avait  engage  la  procedure  dans  le 
but  de  promonvoir  [TRADUCTION]  «ses  intents 
priv&  secondaires»,  qu'il  tentait  de  «se  vengcr  de 
[Scientologie]  parce  qu'elle  1' avait  poursuivi  pour 
outrage»,  et  que  Taction  pour  libelle  equivalait  a 
une  «chance  assuree  [. . .]  de  se  faire  de  1' argent 
facilement». 

La  nature  personnelle  de  Taction  en  libelle  res- 
sort  egalernent  du  contre-interrogatoire  de  Casey 
Hill  sur  son  travail  avec  la  PPO.  A  cette  epoque, 
Tavocat  de  Scientologie  a  declar6  que  Taction  en 
libelle  a'  avait  rien  [TRADUCTION]  «h  voir  avec  le 
tort  subi  par  M.  Hill.  Elle  s'inscrit  dans  le  cadre 
d'une  attaque  motivee  par  T  attitude  adoptee  envers 
TEglise  de  scientologie,  et  par  le  fait  que  Taction 
pour  outrage  a  eu  pour  effet  de  Tempecher  d'agir 
dans  une  poursuite». 

A  mon  avis,  les  appelants  n'ont  pas  etabli  Insis- 
tence de  Taction  gouvemementale  defime  a  Tart. 
32.  On  ne  peut  done  recourir  directement  a  la 
Charte  en  Tespece  pour  examiner  la  common  law 
de  la  diffamation. 

MSme  s'il  y  avait  eu  action  gouvemementale 
suffisantc  pour  entralner  T application  de  Tart.  32, 
les  appelants  n'ont  pas  fourni  un  fondement  de 
preuve  qui  permettrait  de  resoudre  leur  contesta- 
tion constitutionnelle.  En  effet,  notre  Cour  a 
d6clar6  a  de  nomhreuses  reprises  qu'elle  ne  se  pro- 
noncerait  pas  sur  des  allegations  de  violation  de  la 
Charte  en  T  absence  d'urie  preuve  suffisante.  Voir 
par  exemple  MacKay  c.  Manitoba,  [1989]  2  R.C.S. 
357.  Etant  donne'  qu'il  n'a  pas  6t€  satisfait  a  T  exi- 
gence relative  a  Taction  gouvemementale  definie  a 
Tart.  32,  je  ne  traiterai  pas  de  cette  question.  J'es- 
time  tout  de  raerae  qu'il *est  necessaire  d'ajouter  un 
bref  commentaire  en  raison  de  Ja  lumiere  qu'il  jette 
sur  le  comportement  des  appelants  dans  le  litige, 

L'aciion  a  &t€  intense  en  decembre  1984.  A 
Tautomne  1985,  les  appelants  avaient  6t6  avisos  de 
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aware  of  the  requirement  to  adduce  constitutional 
evidence.  In  dismissing  the  appellants'  pre-trial 
motion  with  respect  to  the  constitutional  issues, 
O'Driscoll  J.  clearly  indicated  that  the  constitu- 
tional questions  must  be  decided  upon  evidence 
adduced  at  trial.  The  date  for  trial  was  fixed  in  Jan- 
uary 1991  and  confirmed  in  June,  On  September  4, 
1991,  two  days  into  the  proceedings,  counsel  for 
Scientology  sought  to  adjourn  the  trial  on  the 
grounds  that  there  was  "a  possibility  of . . ,  seeking 
to  call  expert  evidence  in  regard  to  the  freedom  of 
speech  issue  in  tliis  trial".  Counsel  conceded  that 
he  had  not  prepared  or  delivered  any  reports  of 
experts  in  respect  to  this  issue,  and  indeed,  that  he 
had  not  yet  even  consulted  with  experts.  He  simply 
wanted  the  adjournment  in  order  to  "explore  that 
area".  The  request  for  adjournment  was  very  prop- 
erly dismissed. 


There  is  no  government  action  involved  in  this 
defamation  suit.  It  now  must  be  determined 
whether  a  change  or  modification  in  the  law  of 
defamation  is  required  to  make  it  comply  with  the 
underlying  values  upon  which  the  Charter  is 
founded. 

(2)  Section  52:  Charter  Values  and  the  Com- 
mon Law 

(a)  Interpreting  the  Common  Law  in  Light  of 
the  Values  Underlying  the  Charter 

(i)  Review  of  the  Decisions  Dealing  With  Ihe 
Issue 

This  Court  first  considered  the  application  of  the 
C/tarter  to  the  common  law  in  Dolphin  Delivery, 
supra.  In  that  case,  the  issue  was  whether  an 
injunction  to  restrain  secondary  picketing  violated 
the  Charter  freedom  of  expression.  It  was  held 
that,  pursuant  to  s.  32(1)  of  the  Charter,  a  cause  of 
action  could  only  be  based  upon  the  Charter  when 
particular,  government  action  was;  impugned. 
Therefore,  the  constitutionality  of  the  common  law 
could  be  semtmized  in  those  situations  where  a 
case  involved  government  action  which  was 
authorized  or  justified  on  the  basis  of  a  common 
law  rule  which  allegedly  infringed  a  Charter  right. 


leur  obligation  de  produire  une  preuve  a  caractere 
constitutionnel.  En  rejetant  la  requete  prealable  au 
proces  des  appelants  relativement  aux  questions 
constitutionnelles,  le  juge  O'Driscoll  a  clairement 
indiqu6  que  les  questions  constitutionnelles 
devaient  Stre  tranchees  sur  le  fondement  dc  la 
preuve  produite  au  proces.  La  date  du  proces  a  6t6 
fixee  en  janvier  1991,  puis  confirmee  enjuin.  Le  4 
septembre  1991,  deux  jours  apres  l'ouverture  du 
proces,  l'avocat  de  Scientologie  en  a  demande" 
l'ajournement  pour  le  motif  qu'il  [TRADUCTION] 
«envisage[ait]  d'appeler  un  expert  a  t6moigner 
relativement  a  la  question  de  la  liberte"  d' expres- 
sion dans  le  cadre  du  proces».  L'avocat  a  admis  ne 
pas  avoir  redige  ou  remis  de  rapports  d' experts  sur 
cette  question  ni,  en  fait,  avoir  meine  consulte  des 
experts.  II  souhaitait  simplement  un  ajournement 
afin  d'«&udier  cette  question*.  Sa  demande,  a  tres 
juste  titre,  a  6t€  rejetee. 

II  n'y  a  aucune  action  gouvemeraenUde  dans 
cette  action  en  diffamation.  II  faut  maintenant 
determiner  s'il  y  a  ljeu  de  changer  ou  de  modifier 
le  droit  de  la  diffamation  pour  lc  rendre  conforme 
aux  valeurs  qui  sous-tendent  la  Charte, 

(2)  Article  52:  les  valeurs  de  la  Charte  et  la 
common  law 

a)  L' interpretation  de  la.  common  law  a  la 
lumiere  des  valeurs  de- la  Charte 

(i)  L'examen  des  decisions  portant  sur  la  ques- 
tion 

Notre  Cour  a  examine"  pour  la  premiere  fois 
l'application  de  la  Charte  a  la  common  law  dans 
1' arret  Dolphin  Delivery,  precite.  Dans  eette 
affaire,  la  question  etait  de  savoir  si  unc  injonetion 
inlerdisant  le  piquetage  secondaire  violait  la  liberie 
d'expression  gaiantie  par  la  Charte.  Notre  Cour  a 
conclu  que,  conform6ment  au  par.  32(1)  de  la 
Charte,  la  cause  d' action  ne  pouvait  etre  fondee 
sur  la  Charte  que  lorsqu'une  action  gouvernemen- 
tale  donnee  etait  attaqu6e.  II  6tait  par  consequent 
possible  d'examiner  la  constitutionnalite  de  la 
common  law  lorsqu'fetait  en  cause  une  action  gou- 
vernementale  autorisce  ou  justifiee  par  une  regie 
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able,  statements  of  fact  contribute  meaningfully  to 
public  debate  only  if  they  are  true"  (p.  82). 


de  rdforme  du  droit  de  Tlrlande,  a  declare  que 
[TRADUCTION]  «s'il  est  souhaitable  que  les  repre- 
sentants  officiels  et  les  personnalites  publiques  fas- 
sent  l'objet  d'une  critique  qui  soit  la  plus  vaste 
possible,  les  declarations  de  fait  ne  contribuent  de 
facon  significative  au  d6bat  public  que  si  elles  sont 
veridiques»  (p.  82). 


(e)  Conclusion:  Should  the  Law  of  Defamation 
be  Modified  by  Incorporating  the  Sullivan 
Principle! 

The  New  York  Times  v.  Sullivan  decision  has 
been  criticized  by  judges  and  academic  writers  in 
the  United  States  and  elsewhere,  It  has  not  been 
followed  in  the  United  Kingdom  or  Australia.  I 
can  see  no  reason  for  adopting  it  in  Canada  in  an 
action  between  private  litigants.  The  law  of  defa- 
mation is  essentially  aimed  at  the  prohibition  of  the 
publication  of  injurious  false  statements.  It  is  the 
means  by  which  the  individual  may  protect  his  or 
her  reputation  which  may  well  be  the  most  distin- 
guishing feature  of  his  or  her  character,  personality 
and,  perhaps,  identity.  I  simply  cannot  see  that  the 
law  of  defamation  is  unduly  restrictive  or  inhib- 
iting. Surely  it  is  not  requiring  too  much  of  indi- 
viduals that  they  ascertain  the  truth  of  the  allega- 
tions they  publish.  The  law  of  defamation  provides 
for  the  defences  of  fair  comment  and  of  qualified 
privilege  in  appropriate  cases.  Those  who  publish 
statements  should  assume  a  reasonable  level  of 
responsibihty. 

The  Canadian  Daily  Newspaper  Association 
indicated,  in  its  response  to  A  Consultation  Draft 
of  the  General  Limitations  Act  (September  1991) 
at  p.  3,  that  the  law  of  libel  is  a  "carefully-crafted 
regime"  which  has  "functioned  fairly  for  the  media 
and  for  complainants  for  many  years".  Freedom  of 
speech,  like  any  other  freedom,  is  subject  to  the 
law  and  must  be  balanced  against  the  essential 
need  of  the  individuals  to  protect  their  reputation. 
The  words  of  Diplock  J.  in  Silkin  v.  Beaverbrook 
Newspapers  Ltd.,  [1958]  1  W.L.R.  743,  at  pp.  745- 
46,  are  worth  repeating: 


e)  Conclusion:  Devrait-on  modifier  le  droit  de 
la  diffamation  en  y  introduisant  le  principe 
inonce  dans  Sullivan! 

L'  arret  New  York  Times  c.  Sullivan  a  6t6  critique" 
par  les  juges  et  les  auteurs  aux  fitats-Unis  et  ail- 
leurs.  II  n'a  pas  ete  suivi  au  Royaume-Uni,  ni  en 
Australie,  et  je  ne  vois  aucune  raison  de  l'adopter 
au  Canada  dans  une  action  opposant  des  plaideurs 
prives.  Le  droit  de  la  diffamation  vise  essentielle- 
ment  a  iuterdire  la  publication  de  propos  faux  et 
injurieux.  Cest  le  moyen  grace  auquel  la  personne 
peut  proteger  sa  reputation,  qui  pourrait  tres  bien 
constituer  rattribut  le  plus  determinant  de  sa 
moralite,  de  sa  personnaHt6  et  peut-Stre  mSme  de 
son  identite.  Je  ne  pense  tout  simplement  pas  que 
le  droit  de  la  diffamation  soit  indument  restrietif  ou 
inhibitif.  De  toute  evidence,  ce  n' est  pas  trop  exi- 
ger  des  individus  qu'ils  verifient  la  verite  des  alle- 
gations qu'ils  publient.  Le  droit  de  la  diffamation 
permet  la  defense  du  commentaire  loyal  et  de  Pim- 
munite'  relative  dans  les  cas  appropries,  Ceux  qui 
publient  des  declarations  devraient  assumer  un 
niveau  raisonnable  de-  responsabilite. 

L!  Association  canadienne  des  editeurs  de  quoti- 
diens  a  indique',  dans  sa  r6ponse  a  un  document 
intitule  A  Consultation  Draft  of  the  General  Limi- 
tations Act  (septembre  1991)  a  la  p.  3,  que  le  droit 
du  libelle  est  [TRADUCTION]  «un  regime  soigneuse- 
ment  elabore  [qui]  a  fonctionne  equitablement  tant 
pour  les  medias  que  pour  les  plaignants  pendant  de 
nombreuses  annees».  La  liberty  de  parole,  conime 
toute  autre  liberie,  est  assujettie  a  la  loi  et  doit  Stre 
mesuree  en  regard  de  la  necessite  essentielle  pour 
les  individus  de  proteger  leur  r6putation.  Les 
termes  du  juge  Diplock  dans  Silkin  c.  Beaverbrook 
Newspapers  Ltd.,  [1958J  1  W.L.R.  743,  aux 
pp.  745  et  746,  meritent  d'etre  repetes: 
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Freedom  of  speech,  like  the  other  fundamental  free- 
doms, is  freedom  under  the  law,  and  over  the  years  the 
law  has  maintained  a  balance  between,  on  the  one  hand, 
the  right  of  the  individual . . .  whether  he  is  in  public  life 
or  not,  to  his  unsullied  reputation  if  he  deserves  it,  and 
on  the  other  hand ...  the  right  of  the  public ...  to 
express  their  views  honestly  and  fearlessly  on  matters  of 
public  interest,  even  though  that  involves  strong  criti- 
cism of  the  conduct  of  public  people. 

None  of  the  factors  which  prompted  the  United 
States  Supreme  Court  to  rewrite  the  law  of  defa- 
mation in  America  are  present  in  the  case  at  bar. 
First,  this  appeal  does  not  involve  the  media  or 
political  commentary  about  government  policies. 
Thus  the  issues  considered  by  the  High  Court  of 
Australia  in  Theophanous,  supra,  are  also  not 
raised  in  this  case  and  need  not  be  considered. 


Second,  a  review  of  jury  verdicts  in  Canada 
reveals  that  there  is  no  danger  of  numerous  large 
awards  threatening  the  viability  of  media  organiza- 
tions. Finally,  in  Canada  there  is  no  broad  privi- 
lege accorded  to  the  public  statements  of  govern- 
ment officials  which  needs  to  be  counterbalanced 
by  a  similar  right  for  private  individuals. 

In  conclusion,  in  its  application  to  the  parties  in 
this  action,  the  common  law  of  defamation  com- 
plies with  the  underlying  values  of  the  Charter  and 
there  is  no  need  to  amend  or  alter  it. 

Consideration  must  now  be  given  to  the  submis- 
sion made  on  behalf  of  Moms  Manning  that  the 
defence  of  qualified  privilege  should  be  expanded 
to  include  reports  upon  pleadings  and  court  docu- 
ments that  have  been  filed  or  are  at  the  point  of 
being  filed. 

(f)  Should  the  Common  Law  Defence  of  Quali- 
fied Privilege  be  Expanded  to  Comply  with 
Charier  Values! 

Qualified  privilege  attaches  to  the  occasion  upon 
which  the  communication  is  made,  and  not  to  the 
communication  itself.  As  Lord  Atkinson  explained 
in  Adam  v.  Ward,  [1917]  A.C.  309  (H.L.),  at 
p.  334: 


[TRADUCTION]  Comme  toute  autre  liberie  fondamentale, 
la  liberte  de  parole  s'exerce  en  vertu  du  droit;  au  fil  des 
ans,  le  droit  a  maintenu  un  equilibre  entre,  d'une  part,  le 
droit  de  la  personne  [.,.],  qu'elle  mene  une  vie  publique 
ou  non,  a  une  reputation  intacte,  si  elle  le  merite  et, 
df  autre  part,  [.  . ,]  le  droit  du  public  [. . .]  d'exprimer  ses 
opinions  honnetement  et  sans  crainte  sur  des  questions 
d'interet  public,  meme  si  cela  implique  une  critique 
severe  du  comportement  des  persormalites  publiques, 

Aucun  des  facteurs  qui  ont  amend  la  Cour 
suprdme  des  Etats-Unis  a  reformuler  le  droit  de  la 
diffamation  aux  Etats-Unis  ne  se  pr6sentent  en 
l'espece.  D'une  part,  le  pourvoi  ne  porte  ni  sur  les 
m6dias,  ni  sur  un  commentaire  politique  des  d6ci- 
sions  du  gouvernement.  Les  questions  examinees 
par  la  Haute  Cour  de  l'Australie  dans  Theopha- 
nous, precite,  n'ont  done  pas.6t£  soulevfies  en  l'es- 
pece, et  n'ont  pas  a  Stre  considerees. 

D' autre  part,  un  examen  des  verdicts  de  jury  au 
Canada  revele  que  la  viability  des  organisations 
mediatiques  n'est  pas  menacee  par  un  risque  de 
dommages-interets  eleves  et  frequents,  Enfin,  au 
Canada,  on  n'accorde  aux  declarations  publiques 
des  representants  du  gouvernement  aucune  immu- 
nite  generate  qui  demande  a  §tre  contrebalancee 
par  un  droit  de  meme  nature  pour  les  particuliers. 

En  conclusion,  dans  son  application  aux  parties 
en  l'espece,  la  common  law  de  la  diffamation  res- 
pecte  les  valeurs  de  la  Charte  et  il  n'est  pas  besoin 
de  la  modifier. 

II  y  a  maintenant  lieu  de  considerer  1' argument 
avance"  pour  le  compte  de  Morris  Manning,  selon 
lequel  il  y  a  lieu  d'6tendre  la  defense  d'immunit6 
relative  aux  comptes  rendus  concernant  les  actes 
de  procedure  et  les  documents  judiciaires  qui  sont 
deposes  ou  sur  le  point  de  l'etre. 

f)  Faut-il  ilargir  la  defense  d'immunite  relative 
en  common  law  pour  la  rendre  conforme  aux 
valeurs  de  la  Charte! 

L'immunite  relative  se  rattache  aux  circons- 
tances  entourant  la  communication,  et  non  a  la 
communication  elleTmeme.  Comme  l'explique  lord 
Atkinson  dans  Adam  c.  Ward,  [1917]  A.C.  309 
(C.L.),  a  la  p.  334: 
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The  Corporation  of  the  Town  of  Halton  Hills  et  al .  v. 

Kerouac 

[Indexed  as:  Halton  Hills   (Town)  v.  Kerouac] 

80  O.R.    (3d)  577 

Ontario  Superior  Court  of  Justice, 
Corbett  J. 
April  7,  2006 

Charter  of  Rights  and  Freedoms  --  Freedom  of  expression  -- 
Municipality  and  employee  of  municipality  bringing  defamation 
action  --  Municipality's  claim  dismissed  as  disclosing  no 
reasonable  cause  of  action  --  Government  may  not  sue  for 
defamation  --  "Government"  including  local  government  -- 
Absolute  privilege  attaching  at  common  law  to  statements  made 
about  government  -~  Canadian  Charter  of  Rights  and  Freedoms,  s. 
2(b). 

Torts        Defamation  --  Defences  --  Absolute  privilege  -- 
Municipality  and  employee  of  municipality  bringing  defamation 
action  --  Municipality's  claim  dismissed  as  disclosing  no 
reasonable  cause  of  action  --  Government  may  riot  sue  for 
defamation  --  "Government"  including  local  government  -- 
Absolute  privilege  attaching  at  common  law  to  statements  made 
about  government  --  Canadian  Charter  of  Rights  and  Freedoms,  s. 
2(b)  . 

The  plaintiff  municipality  and  an  employee  of  the 
municipality  sued  the  defendant  in  defamation.  The  defendant 
brought  a  motion  under  Rule  21  of  the  Rules  of  Civil  Procedure, 
R.R.O.   1990,   Reg.   194  to  strike  out  the  municipality's  claim  as 
disclosing  no  reasonable  cause  of  action,   submitting  that  a 
government  may  not  sue  in  defamation. 


Held,   the  motion  should  be  granted. 


It  was  appropriate  to  deal  with  the  issue  on  a  motion  to 
strike  rather  than  to  leave  the  matter  for  trial.  The  legal 
proposition  advanced  by  the  defendant  contemplated  an  absolute 
bar  at  common  law  to  defamation  suits  by  government.  This  was 
purely  a  question  of  law.  No  adjudicative  facts  were  in  issue. 

Expression  about  public  affairs  in  general,   and  government  in 
particular,   lies  at  the  core  of  freedom  of  expression.  Any 
legal  restriction  on  freedom  of  expression  about  public  affairs 
has  a  chilling  effect  on  freedom  of  expression  generally,  and 
infringes  s.   2(b)   of  the  Canadian  Charter  of  Rights  and 
Freedoms.   Infringements  of  s.   2(b)  may  be  justified  under  s.  1 
of  the  Charter.  Laws  against  sedition,   for  example,  may  be 
justified,   since  society  must  guard  against  its  own  violent 
overthrow.  Laws  against  hate  speech  may  be  justified  to  protect 
the  victims  of  hate  speech.  The  common  law  tort  of  defamation 
may  be  justified  on  the  basis  that  private  persons  (including 
public  servants)   are  entitled  to  protect  their  personal 
reputations.  There  is  no  countervailing  justification  to  permit 
governments  to  sue  in  defamation.  Governments  have  other, 
better,   ways  to  protect  their  reputations.  Any  restriction  on 
the  freedom  of  expression  about  government  must  be  in  the  form 
of  laws  or  regulations  enacted  or  authorized  by  the 
legislature.  The  common  law  position,   in  the  absence  of  such 
legislation,   is  that  absolute  privilege  attaches  to  statements 
made  about  government.    "Government"  includes  democratically 
elected  local  governments. 


Cases  referred  to 

Council  of  the  Shire  of  Ballina  v.  Ringland   (1994)  ,  33 
N.W.S.L.R.    680,    [1984]   NSW  LEXIS  14010    (C.A.);   Kenora  (Town) 
Police  Services  Board  v.    Savino   (1995),   A. C. W.S.J.   LEXIS  46544 
(Ont.  Gen.  Div.),-   Prince  George  v.  British  Columbia  Television 
System  Ltd.    (1979),    95  D.L.R.    (3d)    577,    [1979]    2  W.W.R.   404,  9 
C.P.C.   49,    10  M.P.L.R.   24    (B.C.C.A.),   consd  [page578] 


Other  cases  referred  to 


Aiken  v.   Ontario    (Premier)    (1999),   45  O.R.    (3d)    266,    [1999]  O.J. 
No.    2866,    177  D.L.R.    (4th)    489    (S.C.J.);  Argus  Printing  and 
Publishing  Co.  Ltd.  v.   Inkatha  Freedom  Party,    [1992]   3  S.A. 
579    (A.D.);   Chicago    (City)   v.   The  Tribune  Co.,    307  111.  595, 
139  N.E.    86,   28  A.L.R.   1368    {1923,   Supreme  Ct . ) ;  Derbyshire 
County  Council  v.  Times  Newspapers  Ltd.,    [1993]   A.C.  534, 

[1993]    1  All  E.R.    1011,    [1992]    W.L.R.    449,    91  L.G.R  179 

(H.L.);  Die  Spoorbond  and  Another  v.   South  Africa  Railways, 

[1946]   A.D.   999?  Edmonton  Journal  v.  Alberta  (Attorney 
General},    [1989]    2  S.C.R.    1326,    [1990]    S.C.J.   No.    124,  71 
Alta.   L.R.    (2d)    273,    64  D.L.R.    {4th}    577,    102  N.R.    321,  [1990] 
1  W.W.R.    577,    45  C.R.R.    1,    41  C.P.C.    (2d}    109;   Folland  v. 
Ontario    (2003),    64  O.R.    (3d)    89,    [2003]    O.J.   No.   1048,  225 
D.L.R.    (4th)    50,    104  C.R.R.    {2d)    244,    17  C.C.L.T.    (3d)  271 
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Criminal  Code,   R.S.C.   1985,   c.   C-46,    ss.    59-62,  318-319 
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Rules  and  regulations  referred  to 

Rules  of  Civil  Procedure,   R.R.O.   1990,   Reg.    194,   rule  21.01(2) 


MOTION  to  strike  a  claim  as  disclosing  no  reasonable  cause  of 


action . 


John  Schaljo,   for  plaintiffs. 
Ryder  L.  Gilliland,   for  defendant. 

[1]   Endorsement  of  CORBETT  J. :         In  this  case,   a  local 
internet-based  news  purveyor  is  sued  by  the  Town  of  Halton 
Hills  in  defamation.   It  is  also  sued  by  the  Town's  Director  of 
Parks  and  Recreation,  Terry  Alyman.  The  plaintiffs  allege  that 
the  defendant  called  Mr.  Alyman  "corrupt"  in  connection  with 
his  work  for  the  Town. 

[2]  The  defendant  says  that  the  claim  asserted  by  the  Town 
ought  to  be  dismissed  as  disclosing  no  cause  of  action.  The 
defendant  seeks  this  order  on  two  bases: 

{a)   the  statements  complained  of  do  not  refer  to  the  Town,  and 
thus  cannot  constitute  a  libel  of  the  Town;  and 

(b)    in  any  event,   a  government  may  not  sue  in  defamation. 

[3]   The  first  argument  is  correct  on  a  simple  reading  of  the 
statement  of  claim.  However,   this  deficiency  could  be  addressed 
by  amendment . 

[4]   The  second  argument  is  also  correct,   and  is  a  complete 
answer  to  the  claim  made  by  the  Town.  No  government  may  bring 
an  action  in  defamation:  authority  in  support  of  this 
conclusion  from  the  United  Kingdom,   the  United  States  of 
America,   South  Africa  and  Australia,   is  correct  and  ought  to  be 
followed.   Canadian  authority  to  the  contrary,  which  predates 
the  Canadian  Charter  of  Rights  and  Freedoms,   and  relies  upon 
English  authority  now  expressly  overruled,   is  no  longer  the  law 
of  Canada. 

Disposition 


[5]   Accordingly,   I  order  that  the  claim  of  the  Town  of  Halton 


Hills  be  dismissed,  without  leave  to  amend,   with  costs  to  the 
defendant  fixed  in  the  amount  of  $5,000  plus  GST,  payable 
within  14  days.    [See  Note  1  below]  [page580] 

Reasons 


Nature  of  the  motion 


{a}  Motions  to  strike  'o 

z 

Q 

[6]  On  a  motion  to  strike  a  claim  as  disclosing  no  reasonable  ^ 
cause  of  action,  the  court  assumes  that  the  facts  in  the  ^ 
statement  of  claim  are  true.  The  pleading  is  to  be  read  J 
generously  to  accommodate  drafting  deficiencies.    [See  Note  2  o 

CO 

below]  S 

[7]    It  is  only  in  the  clearest  of  cases  that  the  pleading 
should  be  struck.  The  outcome  must  be  "plain  and  obvious"  or 
"beyond  doubt" .    [See  Note  3  below] 


[8]   Even  where  the  facts  are  not  in  dispute   (for  the  purposes 
of  the  motion) ,  where  there  is  a  novel  point  of  law,   it  is 
generally  necessary  to  have  a  trial.   In  the  common  law,  legal 
principles  are  advanced  incrementally  on  the  facts  of  particular 
cases,   and  not  in  a  factual  vacuum.    [See  Note  4  below] 

[9]   These  principles  apply  in  constitutional  cases.  Even 
where  adjudicative  facts  are  uncontested,   contextual  facts, 
especially  in  respect  to  any  s.   1  defence  under  the  Charter, 
may  be  complex  and  not  easily  grasped  on  a  reading  of  the  bare 
allegations  in  the  pleadings.    [See  Note  5  below] 

[10]    In  short,   the  defendant  bears  a  high  burden  to  succeed 
on  this  motion.  [page581] 

(b)   Defamation  actions  by  corporations 

[11]   A  corporation  does  not  have  a  reputation  in  a  personal 
sense,  but  it  does  enjoy  a  business  reputation  which  it  may 
protect.  Thus  corporations  --  both  business  and  charitable  ~~ 
may  bring  defamation  actions.    [See  Note  6  below] 


[12]   However,   in  general,   the  statement  that  is  the  subject- 
matter  of  the  action  must  be  made  about  the  corporation  for  it 
to  have  a  claim.   For  example,   where  the  corporation  has  been 
described  as  corrupt,  having  misused  funds,   or  acted  as  a  front 
for  a  cult,  the  corporation  may  maintain  an  action  for 
defamation  in  its  own  right.    [See  Note  7  below]   A  corporation 
may  be  defamed  by  statements  made  about  one  of  its  members,  but 
only  where  the  association  between  the  individual  and  the 
corporation  is  very  close,   and  perhaps  indivisible  in  the 
context  of  the  defamatory  statement. 

[13]   The  Town  of  Halton  Hills  is  a  corporation.  Thus,   it  may 
have  a  "business  reputation"  to  protect.   Further,   a  local 
government  is  created  pursuant  to  ss.   8  and  9(1)   of  the 
Municipal  Act,    [See  Note  8  below]   and  has  all  the  powers  and 
rights  of  a  "natural  person".  And  of  course,   a  natural  person 
may  sue  in  defamation. 

(c)   Defamation  actions  by  government 

[14]    Prior  to  the  Charter,   Canadian  courts  held  that 
governmental  bodies,   including  local  governments,  could 
maintain  actions  in  defamation.    [See  Note  9  below] 

[15]  With  the  advent  of  the  Charter,  Canadian  courts  did  not 
foreclose  actions  by  governmental  bodies  for  defamation.  [See 
Note  10  below] 

[16]   The  issue  before  me  was  also  argued  before  Pedlar  J.  in 
Montague    (Township)   v.    Page    (2006),    79  O.R.    (3d)    515,  [2006] 
O.J.  No.   331   (S.C.J. ).  The  decision  in  that  case  was  released 
as  my   [page582]   decision  was  being  finalized.  Since  I  came  to 
the  same  conclusion  as  Pedlar  J.   independently,  without  the 
benefit  of  His  Honour's  reasons,   it  was  not  necessary  to  have 
counsel  re-attend  to  make  submissions  concerning  the  weight 
that  I  ought  to  place  on  Pedlar  J.'s  decision.  As  is  evident,  I 
agree  with  Pedlar  J.'s  conclusion,   and  his  thoughtful  and 
thorough  analysis.   It  is  necessary,   though,   for  me  to  release 
my  own  reasons  to  address  several  legal  points  argued  before  me 
that  were  apparently  not  raised  before  Pedlar  J.,   and  help  to 


frame  the  result  in  the  Canadian  constitutional  context. 

(d)   Summary  judgment  and  Charter  cases 

[17]   The  defendant  takes  the  position  that  the  Charter 
precludes  actions  in  defamation  by  a  local  government.   This  bar 
is  an  incident  of  freedom  of  expression  under  s.   2 (b)   of  the 
Charter.   In  simple  terms,   everyone  should  be  free  to  criticize 
democratically  elected  governments,  be  they  federal,  provincial 
or  local,  without  risking  a  defamation  action.  Only  at  the 
extreme  margins  of  speech,   covered  by  the  ancient  and  seldom 
invoked  laws  of  sedition,   should  the  right  to  criticize 
government  be  curtailed. 

[18]   The  Town  of  Halton  Hills  says  that  since  there  is  no 
decided  case  in  Canada  that  forecloses  a  local  government  from 
suing  in  defamation,    [See  Note  11  below]   the  matter  should  be 
left  for  trial,   so  that  the  court  will  have  a  full  factual 
record. 

[19]   The  Town's  argument  has  force,  but  on  balance  should  not 
succeed.  The  legal  proposition  advanced  by  the  defendant 
contemplates  an  absolute  bar  at  common  law  to  defamation  suits 
by  government.   This  is  purely  a  question  of  law.   It  does  not 
involve  striking  down  or  reading  down  any  legislation,   so  there 
is  no  legislative  history  to  consider.  The  adjudicative  facts 
are  not  in  issue  for  the  purposes  of  this  motion:   those  pleaded 
are  taken  as  true,  with  liberal  allowance  for  any  technical 
defects  in  the  pleadings.  And  there  is  no  s .   1  defence  under 
the  Charter  asserted. 

[2  0]    In  written  submissions,   the  Town  of  Halton  Hills  puts 
the  argument  as  follows: 

Without  evidence  of  the  deleterious  effects  of  the  law  of 
defamation  on  freedom  of  expression,   the  Court  is  faced  with 
evaluating  the  Charter  challenge  in  a  factual  vacuum  and 
potentially  delivering  an  ill-considered  opinion  without  due 
consideration  for  the  ramifications  associated  with  accepting 
the  primacy  of  freedom  to  criticize  public  officials  over  the 
individual's  right    [page5  83]   to  the  protection  of  his  or  her 


reputation.  The  Court  should  not  attempt  to  resolve 
constitutional  challenges  in  the  absence  of  a  factual 
foundation  relating  to  all  aspects  of  the  challenge.    [See  Note 
12  below] 

[21]   The  italicized  portion  of  this  passage  conflates  the 
rights  of  individuals   (such  as  Mr.  Alyman)   to  sue  in 
defamation,   and  the  ability  of  political  bodies  to  do  so.  This 
motion  does  not  concern  defamatory  comments  made  of  an 
individual  public  official.   It  is  clear  law  that  public 
officials  may  sue  in  defamation.   In  this  case  there  is  a  public 
official  suing  in  defamation,   and  the  defendant  does  not 
challenge  Mr.  Alyman 's  right  to  seek  redress.  The  question  is 
not  whether  public  officials  have  protection,  or  the  extent  of 
the  protection  that  they  may  enjoy.   The  question  is  whether  the 
Town,   itself,  has  protection  under  the  laws  of  defamation. 

[22]   During  oral  argument,   the  court  posed  this  question: 
what  additional  facts  could  be  elicited  at  a  trial  which  could 
bear  on  the  Town's  position  on  the  constitutional  issue?  No  s. 
1  defence  is  pleaded,  but  assuming  leave  were  granted  to 
deliver  a  reply  in  which  one  was  asserted,  what  would  it  be? 
The  clash  of  positions  on  the  issue  goes  directly  to  the 
content  of  the  protection  of  freedom  of  speech.  These  are 
issues  of  political  and  legal  moment,   to  be  sure,  but  what 
factual  matrix  would  place  the  issues  in  a  broader  context  and 
illuminate  the  question  further? 

[23]   Counsel  had  no  answer  for  the  question.  That  is  because 
there  is  no  additional  factual  record  required.  And  that  is 
because  the  defendant  does  not  attack  any  law  enacted  by 
Parliament  or  a  legislature.   Instead,   the  defendant  asks  that 
the  common  law  be  interpreted  and  applied  in  light  of  Charter 
values . 

[24]  And  if  there  is  no  need  to  develop  a  further  factual 
record,  what  need  is  there  for  a  trial?  Rule  21  is  not  solely 
for  cases  that  are  frivolous  --  which  have  been  decided 
authoritatively  already.   It  is  to  be  used  to  dispose  of  matters 
where  no  trial  is  needed.  That  includes  constitutional  cases 
where  there  are  no  facts  in  dispute  and  no  complex  s.   1  record 


is  required.  That  includes  this  case. 
The  Constitutional  argument 
Overview 

[25]   Without  free  speech,   there  is  no  free  press.  Without  a 
free  press,   there  is  no  free  political  debate.  Without  free 
political  debate,   there  cannot  be  true  democracy.  Freedom  of 
speech,   writ  large,   is  a  pillar  of  democracy.  [page584] 

[26]   Must  free  speech  be  entirely  unfettered  to  be  truly  free? 
No:   freedom  of  speech,   like  all  other  freedoms,   is  constrained 
to  recognize  other  important  rights.   Laws  against  hate  speech 
limit  free  speech  to  protect  people  from  persecution  on  the 
basis  of  a  group  affiliation.    [See  Note  13  below]   The  law  of 
defamation  limits  free  speech  to  protect  people  from  untrue  and 
damaging  statements  made  about  them.   Laws  against  sedition  may 
limit  free  speech  that  advocates  the  violent  overthrow  of  the 
state:   to  the  extent  that  this  speech  is  fettered,   it  is  on  the 
basis  that  society  as  a  whole  may  guard  against  its  own 
continued  existence.    [See  Note  14  below] 

[2  7]  A  law  that  restricts  free  speech,   even  slightly  and  for 
noble  purposes,   has  some  chilling  effect.  The  chill  is  greater 
than  the  metes  and  bounds  of  the  restriction  itself,   since  the 
risk  of  prosecution  or  litigation  will  surely  discourage  speech 
near  the  boundaries  of  what  is  permitted. 

(a)   Local  governments 

[28]  As  stated,   a  municipality  has  the  rights,  powers  and 
privileges  of  a  natural  person,   and  of  a  corporation. 

[29]   Municipalities  are  also  local  democracies. 
Representatives  are  elected  by  the  people.  The  courts  should 
exercise  caution  in  substituting  their  views  for  those  of 
democratically  elected  representatives,  who  are  responsible  to 
the  people  in  their  communities.  The  courts  have  recognized  the 
increasingly  important  role  played  by  local  governments,  and 
apply  a  liberal  and  benevolent  interpretation  of  their  powers 


and  authority.    [See  Note  15  below] 


[30]   Unlike  public  officials,   local  governments  do  not  have 
private  reputations.  Their  sole  existence  is  public:   they  exist 
to  conduct  public  business,   and  have  no  other  purpose.   In  this 
respect  they  are  unlike  other  corporations,   and  unlike  "natural 
persons",   and  instead  are  more  akin  to  the  democratically 
elected  governments  of  the  provinces  and  the  federal 
government . 

[31]   The  authority  and  respect  now  accorded  to  local 
governments  brings  them  closer  to  constitutionally  recognized 
legislative  bodies.  And  while  local  governments  remain 
subordinate  to  the  governments  that  created  them,   they  are 
subject  to  the  same   [page5  85]   public  law  values  that  constrain 
the  provinces  and  the  federal  government,  at  least  in  respect 
to  democratic  values. 

[32]    In  a  democracy,   it  is  essential  that  the  government  be  in 
the  public  domain,   and  be  available  for  criticism  of  all  kinds. 
Individual  members  of  government,  whether  elected 
representatives  or  public  servants,   do  not,  by  virtue  of  their 
offices,   have  all  of  their  private  interests  subordinated  to 
their  public  service.  They  maintain  private  reputations,  which 
may  be  damaged,   and  which  may  be  vindicated  in  defamation 
proceedings.  Here  the  legal  terrain  may  be  murky.  American 
jurisprudence  favours  a  large  and  robust  territory  for  criticism 
of  public  officials.    [See  Note  16  below]   To  date,  Canadian 
courts  have  not  accorded  as  much  deference  to  freedom  of  speech 
at  the  expense  of  the  private  reputations  of  public  servants. 
[See  Note  17  below] 

[33]   Unlike  public  officials,  governments  have  no  private 
interests,   no  private  reputations.  They  exist  wholly  in  the 
public  domain,   and  it  is  in  this  arena  that  their  reputations 
may  be  attacked  and  defended.  There  may  be  some  circumstances 
where  a  statement  made  about  a  public  body  irreducibly 
tarnishes  the  reputation  of  specific  individuals.  Such  was  the 
case  in  Kenora  Police  Services  Board  v.   Savino.   In  that  case,  a 
First  Nations  person  died  in   [an]   altercation  with  police.  In 
the  aftermath,   a  solicitor  for  the  deceased's  family  blamed 


police  and  called  them  racist.   In  a  small  community  of  10,000 
persons,   in  connection  with  a  well-publicized  incident,  the 
general  statement  about  the  police  could  be  understood  to  refer 
to  specific  police  officers. 

[34]   The  Kenora  decision  was  also  a  motion  for  summary 
judgment.  The  analysis  described  above  leads  to  the  following 
statement  of  principle:  where  a  defamatory  statement  made  about 
a  public  body  is  properly  understood  to  refer  to  a  specific 
individual,   that  individual  may  have  a  right  of  action  in 
defamation.   I  agree  with  this  statement  of  principle.  That  does 
not  mean  that  the  converse  principle  is  sound.   It  may  well  be 
that  a  defamatory  statement  made  about  an  individual  public 
servant  reflects  badly  on  the  public  authority  itself,  but  that 
does  not  make  the  statement  "about"  the  public  authority. 

[35]    It  should  also  be  clear  that  the  Kenora  decision  does 
not  advance  the  constitutional  argument  raised  in  the  case 
before  me.   Stach  J.  was  not  considering  whether  the  public  body 
--  in  that  case  the  Police  Services  Board  ~-  had  a  right  of 
action  in  defamation.  The  analogous  case  would  have  been  if  no 
mention  had   [page586]   been  made  of  Mr.  Alyman  in  the  defamatory 
comments,  but  instead  the  Town  had  been  labelled  corrupt  as  a 
result  of  conduct  by  Mr.  Alyman.  Would  Mr.  Alyman  then  have  had 
a  right  of  action?  On  the  logic  of  Kenora,  he  might  well  have. 

{b}   Defamation  actions  by  governments 

It  is  difficult  to  imagine -a  guaranteed  right  more 
important  to  a  democratic  society  than  freedom  of  expression. 
Indeed,   a  democracy  cannot  exist  without  that  freedom  to 
express  new  ideas  and  to  put  forward  opinions  about  the 
functioning  of  public  institutions.   The  concept  of  free  and 
uninhibited  speech  permeates  all  truly  democratic  societies 
and  institutions.  The  vital  importance  of  the  concept  cannot 
be  over -emphasized.    [See  Note  18  below] 

[36]    The  defendant  argues: 

.    .    .    [I]t  is  antithetical  to  free  speech  that  a  public  body 
such  as  the  Town  should  use  public  funds  to  sue  a  taxpayer. 


Such  state  action  is  oppressive,  has  an  inevitably  inhibiting 
effect  on  freedom  of  speech,   and  is  contrary  to  s.   2(b)  of 
the  Charter. 

[37]   Great  care  must  be  taken  to  place  this  issue  in  the 
proper  framework.  Broad  rhetorical  statements  of  principle  can 
be  dangerous.   For  example,   I  do  not  find  it  inimical  to  the 
basic  principles  of  democracy  that  a  government  might  sue  an 
individual  for  some  wrong  allegedly  done  by  that  person.  If 
{for  example) ,   a  person  damages  public  property,  steals 
money  from  the  state,   or  commits  some  other  wrong  and  causes 
damage  to  the  state,   I  see  no  reason  why  the  state  should  not 
have  recourse.   To  do  so  it  will  have  to  expend  public 
resources.   So  it  is  not  the  expenditure  of  "public  funds"  to 
sue  "a  taxpayer"  that  is  at  issue.  Rather,   it  is  the 
restriction  on  freedom  of  speech  --  the  rendering  of  certain 
statements  made  about  the  state  actionable  --  that  is  the  real 
mischief.   Further,   it  is  not  the  funding  of  an  action  in 
defamation  that  is  necessarily  oppressive   (as  discussed  below) , 
but  any  law  that  restricts  speech  of  and  about  government  that 
is  inimical  to  the  basic  tenets  of  democracy. 

(c)    International  jurisprudence 

[38]  Justice  Fisher  of  the  Illinois  Supreme  Court  put  it  thus 
more  than  80  years  ago: 

Where  any  person  by  speech  or  writing  seeks  to  persuade 
others  to  violate  existing  law  or  to  overthrow  by  force  or 
other  unlawful  means  the  existing  government  he  may  be 
punished  .    .    .  but  all  other  utterances  or  publications 
against  the  government  must  be  considered  absolutely 
privileged.  [page587] 


It  follows,   therefore,   that  every  citizen  has  a  right  to 
criticize  an  inefficient  or  corrupt  government  without  fear 
of  civil  as  well  as  criminal  prosecution.  This  absolute 
privilege  is  founded  on  the  principle  that  it  is  advantageous 
for  the  public  interest  that  the  citizen  should  not  be  in  any 


way  fettered  in  his  statements,   and  where  the  public  service 
or  the  administration  of  justice  is  involved  he  shall  have 
the  right  to  speak  his  mind  freely.    [See  Note  19  below] 

[3  9]   Naturally,   the  absolute  freedom  to  comment  upon  public 
administration  cannot  be  confined  to  situations  where  the 
criticism  is  well-founded,   for  there  is  no  monopoly  on  right- 
thinking  in  a  democracy.  Everyone  has  a  right  to  her 
opinion,   whether  sound  or  ill-advised,  moderate  or  extreme, 
well -documented,   or  utterly  baseless.  And  everyone  has  a  right 
to  voice  her  opinion,  whether  orally  or  in  writing. 

[40]   The  House  of  Lords  considered  this  issue  in  relation  to 
a  local  government  in  1993.  Lord  Keith  distinguished  a  local 
authority  from  other  corporations,   a  distinction  in  keeping 
with  the  greater  recognition  local  government  is  now  accorded 
in  Canada : 

There  are,  however,   features  of  a  local  authority  which  may 
be  regarded  as  distinguishing  it  from  other  types  of 
corporation,  whether  trading  or  non- trading.  The  most 
important  of  these  features  is  that  it  is  a  governmental 
body.   Further,   it  is  a  democratically  elected  body  ....  It 
is  of  the  highest  public  importance  that  a  democratically 
elected  governmental  body,   or  indeed  any  governmental  body, 
should  be  open  to  uninhibited  public  criticism.  The ■ threat  of 
civil  action  for  defamation  must  inevitably  have  an 
inhibiting  effect  on  freedom  of  speech.    [See  Note  20  below] 

[41]   The  Supreme  Court  of  New  South  Wales  described  a 
defamation  action  by  a  local  authority  as  "entirely 
misconceived",   and  held  that  if  defamation  actions  were 
available  to  local  governments,    "it  would  open  the  way  to 
oppression  of  a  most  serious  kind" .    [See  Note  21  below]  It 
appears  that  a  similar  position  prevails  in  South  Africa:  "the 
are  good  practical  reasons  why  such  an  action   [a  defamation 
claim  by  a  public  authority]   should  not  now  be  recognized  in 
South  Africa".    [See  Note  22  below]  [page588] 

[42]   The  defendant  summarizes  his  position  as  follows: 


[t]he  modern  approach  appears  to  be  the  same  in  all 
jurisdictions  to  have  considered  the  issue  .    .    .    .    [T]  he 
universal  view  is  that  government  actions  for  defamation  are 
oppressive  and  contrary  to  free  expression  ....  A 
government  suit  against  a  citizen  for  speaking  his  mind  --or 

[facilitating]   the  right  of  others  to  do  so,   is  contrary 
to  the  Charter.    [See  Note  23  below] 

[43]    I  agree  with  this  conclusion,  but  not  primarily  on  the 
basis  described  by  the  defendant.  His  argument,   in  skeletal 
form,   is  as  follows: 

(a)  freedom  of  speech  is  important  and  protected  by  the 
Charter; 

(b)  speech  about  a  local  government  is  "political  speech"  and 
thus  lies  at  the  core  of  protected  speech; 

(c)  defamation  actions  are  an  impediment  to  free  speech; 

(d)  therefore  defamation  actions  brought  by  local  governments 
impede  free  speech  and  are  contrary  to  the  Charter;  and 

(e)  other  modern  democracies  have  adopted  this  approach. 

[44]   Arguments   (a)   through   (d)   can  also  be  said  about 
defamation  actions  brought  by  public  officials  respecting 
statements  made  about  them  in  their  capacities  as  public 
officials.   Indeed,   the  same  might  also  be  said  about  large 
trading  corporations  or  persons  who  are  in  other  respects 
"public  figures".  Defamation  actions  brought  in  respect  to' 
any  matters  of  public  interest  will  inevitably  "chill"  public 
discussion  of  those  topics  to  some  extent.  Yet  there  is  no  bar 
against  defamation  actions  in  these  other  contexts.  The  court 
should  be  able  to  reconcile  these  principles  in  these  related 
contexts  to  conclude  safely  that  defamation  actions  by 
government  are  barred. 

[45]    In  the  Prince  George  case,    [See  Note  24  below]   the  court 
observed  that  "it  is  beyond  question  that  municipal  corporations 
have  reputations".  This,   of  course,   is  true.  The  same  may  be 


said  about  all  manner  of  governments.  The  court  went  on  to  find 
that  barring  governments  from  suits  in  defamation  "would  leave 
municipalities  the  helpless  victims  of  all  those  who  choose  to 
publish  untrue  imputations  which  injure  their  reputations" .  [See 
Note  25  below]   This,  with  the  greatest  of  respect,   is  not  so. 
[page589] 

[46]  As  noted  by  Kirby  J.    {as  he  then  was}   in  Ballina  Shire 
Counsel  v.  Ringland: 

A  .    .    .  government   .    .    .  may  convene  meetings.   It  may  publish 
assertions  which  will  often  be  privileged.   It  may  respond  to 
criticism  by  media  releases  of  its  own  which,   in  the  heat  of 
local  controversy,  will  usually  attract  attention.   It  may  set 
up  a  local  inquiry.   It  may  conduct  public  hearings  and 
investigations.   It  may  even  pass  ordinances  dealing  with 
matters   .    .    .    [See  Note  26  below] 

I  agree  with  these  observations.  Governments  also  pass 
resolutions,   call  elections,   and  reshape  themselves  within 
their  executive  functions. 

[47]   Governments  have  numerous  responses  to  criticism.  For 
while  a  government  has  a  reputation,   sometimes  called  a 
"governing  reputation",   it  exists  wholly  in  the  public 
sphere.  A  government  has  no  reputation  apart  from  this  public 
"governing  reputation" .  And  the  courts  are  not  a  fit 
institution  to  sit  in  judgment  on  the  fairness,   or  otherwise, 
of  critical  comments  made  about  government.  The  options 
available  to  government  are  all  public  in  nature,   even  when 
they  involve  the  judiciary  by  means  of  a  public  inquiry  or 
Royal  Commission.   For  in  that  context,   the  jurist  is 
responsible  to  and  reports  to  the  legislature  that  laid  down 
the  task  for  the  inquiry.   That  legislature,   in  turn,  is 
responsible  to  the  public.  Ultimate  judgment  will  be  made  by 
the  public  in  periodic  elections. 

[48]    I  agree  with  Gleeson  C.J.  where  he  notes  as  follows: 

The  fact  that  the  institutions  are  democratically  elected  is 
supposed  to  mean  that,   through  a  process  of  political  debate 


and  decision,   the  citizens  in  a  community  govern  themselves. 


.    .    .    [T]  o  maintain  that  an  elected  governmental  institution 
has  a  right  to  a  reputation  as  a  governing  body  is  to  argue 
for  the  existence  of  something  that  is  incompatible  with  the 
very  process  to  which  the  body  owes  its  existence.    [See  Note 
27  below] 

[49]    I  also  agree  with  the  observation  of  Kirby  J.   that  "if 
this  could  be  done   [defamation  actions  by  government] ,   it  would 
open  the  way  to  oppression  of  the  most  serious  kind" .    [See  Note 
2  8  below] 

[50]   Care  must  be  taken,   however,   to  root  the  source  of  this 
principle  in  the  bedrock  of  public  law  and  constitutional 
principle.   It  is  clear  law  in  Canada  that  public  officials 
enjoy  private  reputations,   and  may  sue  in  defamation.  Further, 
while  the  case  may  be  clear  for  democratically  elected 
governments,   it  is  not  clear  that  the  principle  applies  with 
equal  force  to  all  public  bodies.    [page59  0]   Finally,  even 
though  defamation  actions  are  not  available  to  governments, 
actions  in  injurious  falsehood  may  be  available  to  them  in 
limited  circumstances.   It  is  only  if  the  basis  for  the 
prohibition  is  connected  analytically  to  public  law  and 
constitutional  principle  that  these  other  areas  of  controversy 
may  develop  in  a  manner  that  is  consistent  with  the  overall 
balancing  of  interests  that  the  law  seeks  to  maintain. 

[51]   Existence  of  "governmental  reputation" :  American  courts 
have  foreclosed  defamation  actions  by  government  for  two 
principled  reasons: 

(i)  a  governmental  unit  is  not  a  person  and  thus  has  no 
reputation  that  can  be  defamed;    [See  Note  29  below] 

As  long  as  ultimate  sovereignity  (sic)   resides  in  the 
people,   the  state  cannot  be  thought  of  having  a  separate 
personality  and,   therefore,   cannot  be  said  to  have  been 
defamed.    [See  Note  3  0  below] 

(ii)  such  actions  are  constitutionally  unsound;    [See  Note  31 


below] 


Criticism  of  government  is  at  the  very  center  of  the 
constitutionally  protected  area  of  free  discussion.  [See 
Note  32  below] 

[52]    In  Chicago  v.   Tribune  Co.,  Thompson  C.J.  described  in 
stark  contrast  the  theories  of  public  defamation  under  a 
hereditary  monarchy  and  under  a  republican  system  of 
government.  This  sort  of  mythology  may  add  colour  and  force  to 
the  exposition  of  American  constitutional  doctrine.  However, 
political  bodies  can  and  do  have  reputations  separate  from  the 
members  of  those  bodies,  an  observation  that  applies  to 
organizations  of  all  kind.   It  strikes  me  that  it  is  problemati 
to  limit  the  legal  personality  of  the  state  in  this  way,   and  i 
is  not  necessary  to  do  so  for  the  purposes  of  this  case. 
Canada's  constitutional  monarchy  maintains  the  legal 
differentiation  between  the  state  and  its  members  while  at  the 
same  time  locating  the  source  of  political  legitimacy  and 
accountability  at  the  ballot  box.  [page591] 

[53]   The  distinction  is  all  the  more  cogent  when  considering 
subordinate  governmental  authority.   Local  governments  do  not 
have  constitutional  stature.  Local  governments  have  all  the 
powers  of  a  "natural  person"  and  it  clouds  a  proper 
understanding  to  suggest  that  the  legal  personality  of  these 
governments  is  somehow  different  in  the  context  of  defamation 
than  it  is  in  other  contexts. 

[54]    I  agree  that  defamation  actions  by  government  are 
"constitutionally  unsound".  This  statement  is  a  conclusion, 
not  an  analysis:   to  have  force,   this  conclusion  must  flow  from 
an  analysis  of  constitutional  principle  that  places  it  within 
an  overall  framework  for  the  regulation  of  speech,  the 
protection  of  reputation  and  freedom  of  speech  in  a  democracy. 

[55]   Use  of  state  resources:   Some  courts  have  concluded  that 
it  is  wrong  for  a  government  to  use  public  funds  to  sue  a 
taxpayer  in  defamation.  Again,   this  argument  has  rhetorical 
force,  but  is  not  tenable  as  framed.  The  "State"  v.  "Taxpayers 
is  permissible  in  other  contexts.  The  state  may  prosecute 


taxpayers  for  breach  of  criminal  or  regulatory  laws.  The  state 
may  sue  taxpayers  in  tort  and  contract.  The  state  may  pursue 
taxpayers  for  taxes.  And  of  course,   taxpayers  may  bring 
proceedings  against  the  state  as  well.  Why  is  it  incongruous 
for  the  state  to  bring  its  financial  might  to  bear  against  a 
taxpayer  in  those  contexts,  but  not  in  the  context  of 
defamation?  Further,   as  noted  already,   it  is  permissible  for 
public  servants  to  sue  in  defamation.  Where  the  defamatory 
comments  have  been  made  concerning  the  public  servant's 
performance  of  his  public  duties,   it  may  be  permissible  for  the 
state  to  fund  the  lawsuit.   The  expenditure  of  public  money  is  a 
matter  for  which  government  is  responsible  to  the  people.  It 
may  be  thought  that  individuals  will  not  wish  to  devote 
themselves  to  public  service,   at  modest  remuneration,   if  they 
would  not  be  supported  in  the  defence  of  their  reputations  by 
their  employer.   It  is  not  clear  to  me  that  a  prohibition  on 
defamation  actions  by  government  would  preclude  the  use  of 
public  funds  to  finance  defamation  actions  brought  by  public 
servants.    [See  Note  33  below] 

[56]    "Taxpayers"  are  not  privileged  speakers:   "Taxpayers"  do 
not  have  a  superior  right  to  criticize  government.   Some  courts 
have  focused  on  the  rights  of  "taxpayers"  or  "citizens"  or 
"residents"  or  other  "members"  of  a  polity  to  criticize 
their  government.  With  respect,   it  is  not  the  identity  of  the 
speaker  that  precludes  a  defamation  action.  This  can  be  seen 
from  two  perspectives:  [page592] 

(1)  If  some  privilege  arises  because  of  the  relationship 
between  the  speaker  and  the  governmental  authority,   it  is 
difficult  to  see  why  this  privilege  would  not  exist  in 
respect  to  statements  made  about  public  officials.  The 
relationship  would  be  analogous. 

(2)  There  is  no  reason,   in  principle,   that  persons  who  are  not 
"citizens"  or  "taxpayers"  or  "residents"  should  not  be 
able  to  criticize  government.  Why  should  non-Canadians  have 
any  less  freedom  to  criticize  a  Canadian  government? 
Canadian  media  might  well  criticize  foreign  governments: 
should  their  ability  to  do  so  be  constrained  by  their 
personal  relationship  with  that  government?  For  example, 


assume  that  a  Canadian  newspaper  publishes  a  defamatory- 
article  about,   say,   the  Government  of  Canada.   In  my  view, 
no  action  lies  against  the  paper  by  Canada.   I  see  no 
reason,   in  principle,  why  the  result  would  change  if  the 
article  was  published  in  an  American  newspaper.  Further, 
some  of  the  most  disadvantaged  persons  in  Canadian  society 
may  not  be  "taxpayers":   surely  their  rights  to  criticize 
government  are  not  constrained  by  their  poverty?  Others  may 
also  not  be  "citizens"  or  "residents"  and  yet  they  are 
surely  not  constrained  thereby  from  voicing  their  criticism 
of  government.   I  conclude  that  it  is  not  the  relationship 
between  the  speaker  and  the  government  that  gives  rise  to 
the  unavailability  of  defamation  actions.   It  is  in  the  very 
nature  of  a  democratic  government  itself  that  precludes 
government  from  responding  to  criticism  by  means  of 
defamation  actions. 

[57]   Protecting  public  officials:   It  has  been  argued  that 
protecting  government  from  unfair  criticism  is  necessary  to 
attract  capable  persons  to  the  ranks  of  public  service.  This 
argument  is  not  logical.  As  in  the  case  before  me,   the  public 
servant  has  a  right  of  action  for  defamatory  statements  made 
about  him.  As  in  the  Kenora  case,   where  statements  are  made 
about  a  public  authority  that  are  directed  at  a  particular 
person,   that  person  may  have  a  right  of  action.  That  is 
sufficient  protection  of  the  private  reputations  of  public 
servants . 

[58]   Speech  about  government  is  absolutely  privileged:  The 
reason  for  the  prohibition  of  defamation  suits  by  government 
lies  not  with  the  use  of  taxes,  or  with  some  abstruse  theory 
about  the  indivisibility  of  the  state  and  the  people  who  make 
up  the  state.  Rather,   it  lies  in  the  nature  of  democracy 
itself.  Governments  are  accountable  to  the  people  through  the 
ballot  box,   and  not  to  judges  or  juries  in  courts  of  law.  When 
a  government  is  criticized,    [page593]    its  recourse  is  in  the 
public  domain,  not  the  courts.  The  government  may  not  imprison, 
or  fine,   or  sue,   those  who  criticize  it.  The  government  may 
respond.  This  is  fundamental.  Litigation  is  a  form  of  force, 
and  the  government  must  not  silence  its  critics  by  force. 


[59]   Section  2 (b)   of  the  Charter  guarantees  freedom  of 
expression.   Statements  made  about  public  affairs  generally,  and 
about  government  in  particular,   lie  at  the  very  core  of  this 
democratic  value. 

[60]   None  of  this  would  preclude  the  state  from  enacting  laws 
that  could  restrict  the  freedom  to  criticize  government,   and  the 
laws  against  sedition  are  an  example.    [See  Note  34  below]  In 
such  a  case,   there  would  be  a  law,   enacted  by  the  government, 
which  would  have  to  pass  constitutional  muster.  But  the  starting 
position,   at  common  law,   is  that  statements  made  about 
government  are  absolutely  privileged. 

[61]    Statements  made  about  public  servants,  be  they  employees 
of  government  or  elected  officials,   are  not  subject  to  the  same 
absolute  privilege  because  the  individuals  .have  private 
reputations  which  they  are  entitled  to  protect.  The  underlying 
principles  are  the  same:  no  doubt  according  public  servants  the 
right  to  sue  in  defamation  chills  criticism  of  those  public 
servants.  However,   it  is  in  the  public  interest  that  the  state 
be  able  to  attract  and  retain  competent  persons  of  good  repute 
as  public  servants.   It  is  not  likely  to  be  able  to  do  so  if 
these  persons  may  be  subject  to  false  personal  attacks  without 
recourse.  The  same  cannot  be  said  of  the  government  itself. 

[62]    I  conclude  as  follows: 

(1)  section  2{b)   of  the  Charter  guarantees  freedom  of 
expression; 

(2)  expression  about  public  affairs  in  general,   and  government 
in  particular,   lies  at  the  core  of  freedom  of  expression,- 

(3)  any  legal  restriction  on  freedom  of  expression  about  public 
affairs  has  a  chilling  effect  on  freedom  of  expression 
generally,   and  infringes  the  s.   2(b)  guarantee; 

(4)  infringements  of  the  s.   2 (b)   guarantee  may  be  justified 
pursuant  to  s .   1  of  the  Charter.  Laws  against  sedition,  for 
example,  may  be  justified,   since  society  may  guard  against 
its  own  violent  overthrow.   Laws  against  hate  speech  may  be 


justified  to  protect  the  victims  of  hate  speech.  The  common 
law  tort  of  defamation  may  be  justified  on  the  basis  that 
private  persons   (including  public  servants)   are  entitled  to 
protect  their  personal  reputations;  [page594] 

(5)   there  is  no  counterveiling  justification  to  permit 

governments  to  sue  in  defamation.   Governments  have  other, 
better  ways  to  protect  their  reputations; 


(7)    "government"  includes  democratically  elected  local 
governments . 


Motion  granted. 
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(6)  any  restriction  on  the  freedom  of  expression  about  ^ 
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Notes 


Note  1:   Costs  were  addressed  at  the  argument  of  the  motion, 
with  the  parties  seeking  between  $3,500  to  $5,000  if  successful 
on  the  motion.  The  motion  required  more  than  half  a  day  to 
argue.  The  issues  were  important.  Factums  were  filed  and 
reflected  considerable  preparation  prior  to  the  motion.  Thus, 
the  higher  figure  is  appropriate. 

Note  2:   See:   Rule  21.01(2)    [of  the  Rules  of  Civil  Porcedure, 
R.R.O.    1990,   Reg.    194],    Prete  v.   Ontario    (1993),    16  O.R.  (3d) 
161,    [1993]    O.J.   No.   2794    (C.A.)    at  p.   170  O.R.,   McCann  v.  The 
Ottawa  Sun   (1993),    16  O.R.    (3d)    672,    [1993]    O.J.  No.   3103  (Gen. 
Div.),   at  p.   674  O.R.,   Trendsetter  Developments  Ltd.  v.  Ottawa 
Financial  Corp.,    [1989]    O.J.   No.   179,    1989  O.A.C.   LEXIS  665 
(C.A.);   Lennon  v.   Ontario    (Premier)    (1999),    45  O.R.    (3d)  84, 
[1999]    O.J.  No.   2163    (S.C.J.) ,   at  pp.    88-89  O.R.,  Aiken  v. 
Ontario    (Premier)    (1999),    45  O.R.    (3d)    266,    [1999]    O.J.   No.  2866 


(S.C.J.),  at  pp.  270-71  O.R.,  Foil and  v.  Ontario  (2003),  64  O.R. 
(3d)    89,     [2003]    O.J.   No.    1048  (C.A.). 

Note  3:   See:   Rex  ex  rel .   Tolfree  v.   Clark,    [1943]    O.R.  501 
(C.A.),    at  p.    515,   Hunt  v.   Carey  Canada  Inc.,    [1990]    2  S.C.R. 
959,    [1990]    S.C.J.   No.    93,   Mantini  v.   Smith  Lyons  LLP    (2003),  64 
O.R.    (3d)    516,    [2003]    O.J.  No.    1831    (C.A.),   at  p.   519  O.R.. 

Note  4:   See  R.D.  Belanger  &  Associates  Ltd.  v.   Stadium  Corp. 
of  Ontario  Ltd.    (1991),    5  O.R.    (3d)    778,    [1991]    O.J.  No.  1962 
(C.A.),    at  p.    782  O.R.   Holland  v.   Ontario,   supra,   at  p.    96  O.R., 
Krouse  v.   Chrysler  Canada  Ltd.,    [1970]    3  O.R.    135,    12  D.L.R. 
(3d)    463    (H.C.J.),    at  p.    136  O.R.. 

Note  5:   See  Hill  v.  Church  of  Scientology  of  Toronto  (1994), 
18  O.R.    (3d)    385,    [1994]    O.J.  No.    961    (C.A.),   at  pp.   414-15  O.R. 
Kenora   (Town)   Police  Services  Board  v.  Savino,  supra. 

Note  6:   Walker  v.   CFTO  Ltd.    (1987),    59  O.R.    (2d)    104,  [1987] 
O.J.  No.   236   (C.A.),   at  pp.   112-14  O.R.  Hunger  Project  v. 
Council  on  Mind  Abuse   (1994),  A. C. W.S.J.   LEXIS  75843    (Ont.  Gen. 
Div. ) . 

Note  7:  Journal  Printing  Co.   of  Ottawa  v.  MacLean   (1894),  25 
O.R.    509,    [1894]    O.J.  No.    164    (Q.B.),   at  pp.    512-14  O.R.  Hunger 
Project  v.   Council  on  Mind  Abuse,  supra. 

Note  8:    2001,    S.O.    2001,    c.  25. 

Note  9:   Prince  George   (City)   v.  British  Columbia  Television 
System  Ltd.    (1979),    10M.P.L.R.   24  (B.C.C.A.). 

Note  10:  Windsor  Roman  Catholic  Separate  School  Board  v. 
Southam  Inc.    (1984),    46  O.R.    (2d)    231,    9  D.L.R.    (4th)  284 

(H.C.J.),  at  pp.  234-36  O.R.  Kenora  (Town)  Police  Services  Board 
v.    Savino,   A. C. W.S.J.   LEXIS  46544    (Ont.   Gen.  Div.),   per  Stach  J. 

Note  11:  Argument  took  place  before  release  of  the  decision  in 
Montague   (Township)   v.   Page,   supra,  per  Pedlar  J. 

Note  12:   Factum  of  the  Town  of  Halton  Hills,  para.  12 


(emphasis  added) . 


Note  13:   See  Criminal  Code,   R.S.C.   1985,   c.   C-46,    ss .  318-319; 
R.  v.   Keegstra,    [1990]    3  S.C.R.   697,    [1990]    S.C.J.  No.    131,  61 
C.C.C.    (3d)    1,    1  C.R.    (4th)  129. 

Note  14:   See  Criminal  Code,   ss.  59-62. 

Note  15:   Shell  Canada  Products  Ltd.  v.  Vancouver  (City), 
[1994]    1  S.C.R.   231,  ,[1994]    S.C.J.   No.   15,   Fourth  Generation 
Realty  Corp.  v.   Ottawa    (City),    [2004]    O.J.  No.   2894,    2004  ON.C. 
LEXIS  3372    (S.C.J.) . 

Note  16:  New  York  Times  Inc.   v.   Sullivan,    376  U.S.   254,    84  S. 
Ct.    710    (1964),    at  pp.  270-71. 

Note  17:  Hill  v.  Church  of  Scientology  of  Toronto,    [1995]  2 
S.C.R.    1130,    [1995]    S.C.J.   No.  64. 

Note  18:  Edmonton  Journal  v.  Alberta   (Attorney  General), 
[1989]    2   S.C.R.    1326,    [1990]    S.C.J.   No.    124  at  p.    1336  S.C.R. , 
per  Cory  J.    (emphasis  added) . 

Note  19:  Chicago   (City)  v.  The  Tribune  Co.,   307  111.   595,  139 
N.E.   86    (1923,   Supreme  Ct . ) ,   at  pp.   606-608    (emphasis  added). 

Note  20:  Derbyshire  County  Council  v.  Times  Newspapers  Ltd., 
[1993]    A.C.    534,    [1993]    1  All  E.R.    1011,    at  p.    547  A.C.  (H.L.) 
(emphasis  added) . 

Note  21:   Council  of  the  Shire  of  Ballina  v.  Ringland  (1994), 
33  N.W.S.L.R.    680,    [1994]    NSW  LEXIS  14010    (C.A.)    at  pp.  76-77. 

Note  22:  Die  Spoorbond  and  Another  v.  South  Africa  Railways, 
[1946]  A.D.   999,   at  p.   1014.   See  also  Argus  Printing  and 
Publishing  Co.   Ltd.  v.   Inkatha  Freedom  Party,    [1992]    3  S.A.  579 
(A.D. } . 

Note  23:  Defendant's  factum,  paras.   21  and  23. 
Note  24:   Supra,   at  note  9. 


Note  25:   ibid.,   at  p.   409  W.W.R.,  per  Aikins  J. A. 

Note  26:   ibid,   at  p.   707  N.S.W.L.R.,  per  Kirby  J. 

Note  27;    ibid.,   at  p.    691  N.S.W.L.R.,   per  Gleeson  C.J. 

Note  28:   ibid.,   at  p.   707  N.S.W.L.R.,  per  Kirby  J. 

Note  29:   See,   for  example,  Grafton   (Village)  v.  American 
Broadcasting  Co.,    70  Ohio  App.   2d  205,   435  N.E.    2d  1131  (1980). 

Note  30:   State  v.   Jive  Inc.,   at  249  So. 29  328,    at  p.   329.  New 
York  Times  Inc.  v.   Sullivan,   supra,   at  note  16?  Rosenblatt  v. 
Baer,    383  U.S.    75,    86  S.   Ct .   669  (1966). 

Note  31:  Chicago  v.  The  Tribune  Co.,  supra. 

Note  32:  Rosenblatt  v.  Baer,   supra,   at  note  30,  per  Brennan  J. 
See  also  Weymouth  Township  Bd.  of  Education,  v.  Wolf,   178  N.J, 
Super.   481,    429  A.   2d  431    (1981),   per  Gibson  J.S.C. 

Note  33 :   I  note  that  these  may  be  both  legal  and  political 
dimensions  to  the  issue.  That  which  the  law  permits  the  law  does 
not  necessarily  require. 

Note  34 :   In  so  saying  I  am  presuming  but  not  finding  that 
those  laws  are  constitutional. 
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Introduction 

[1]  This  is  a  motion  brought  by  the  intervenor,  the  Canadian  Civil  Liberties 
Association,  to  strike  the  statement  of  claim  in  this  action. 

[2]  The  intervenor  submits  that  because  the  County  of  Wellington  is  funding 
this  litigation  on  behalf  of  the  plaintiffs,  is  receiving  in  camera  reports  from  the 


Plaintiffs 


Defendant 


plaintiffs'  solicitors  and  has  appointed  a  spokesperson  regarding  the  case,  that  it 
has  an  unconstitutional  interest  in  this  proceeding. 

[3]      For  the  reasons  that  follow,  the  motion  is  dismissed. 

Background 

[4]  The  plaintiff,  Bradford  Whitcombe,  is  the  Mayor  of  the  Township  of 
Puslinch  and  a  member  of  the  Council  of  the  County  of  Wellington.  The  plaintiff, 
Scott  Wilson,  is  the  chief  Administrative  Officer  for  the  County  of  Wellington. 

[5]  The  defendant,  William  Smith  Manderson  is  a  resident  of  Guelph.  Mr. 
Manderson  operates  a  website,  "smelly-welly.com".  The  website  is  a 
commentary  on  local  governmental  issues  in  the  County  of  Wellington. 

[6]  On  January  21 ,  2009,  the  plaintiffs  issued  their  statement  of  claim  wherein 
they  seek  $2.4  million  in  damages  arising  out  of  alleged  defamatory  statements 
in  articles  and  letters  written  by  Mr.  Manderson. 

[7]  The  statements  that  form  the  basis  of  the  claim  are  ail  directed  at  the 
individual  plaintiffs  and  not  the  County  of  Wellington,  although  they  are  in  some 
instances  contained  in  articles  or  postings  which  make  reference  more  generally 
to  the  state  of  politics  in  the  County.  They  include  statements  which  the  plaintiffs 
allege  can  be  interpreted  as  meaning  that  the  plaintiffs  have  committed  criminal 
acts,  are  dishonest,  engaged  in  a  cover  up  and  have  generally  abused  their 
public  positions. 

[8]  It  is  evident  from  a  review  of  the  claim  that  the  alleged  defamatory 
comments  are  made  about  the  plaintiffs  by  reason  of  their  involvement  in  the 
local  government  of  the  County  of  Wellington. 


[9]  It  is  common  ground  that  the  County  of  Wellington  is  funding  the  litigation 
on  behalf  of  the  plaintiffs  and  counsel  for  the  plaintiffs,  McCarthy  Tetrault,  make 
periodic  in  camera  reports  to  the  County  Council  about  the  litigation.  In  addition, 
the  County  of  Wellington  has  also  appointed  a  spokesperson  for  this  litigation. 

[10]  On  February  6,  2009  Justice  Herald  issued  an  injunction  wherein  he 
ordered: 

1.  THIS  COURT  ORDERS,  until  trial  or  further  order,  that  the  Defendant  shall  not 
publish,  in  any  fashion  including  print  or  electronic  publication: 

(a)  any  words  which  state,  imply,  or  reasonably  suggest  that  the  Plaintiffs  or  either  of 
them  are  criminals  or  guilty  of  any  criminal  or  quasi  criminal  offence; 

(b)  any  reference  to  any  ongoing  criminal  investigation  with  respect  to  the  Plaintiffs  or 
either  of  them  without  specifically  referring  to  the  precise  nature  of  it,  and  the  status  of 
it  if  known  to  the  Defendant; 

(c)  any  words  which  state  or  imply  that  the  Plaintiffs  or  either  of  them  are  Nazis,  Nazi 
sympathizers,  or  are  similar  to  any  to  any  known  Nazis,  alive  or  dead; 

(d)  any  words  which  state  or  imply  that  the  Plaintiffs  or  either  of  them  are  mentally  ill, 
mentally  or  psychologically  impaired,  or  in  need  of  mental  or  psychological  evaluation 
or  treatment;  or 

(e)  any  words  which  refer  to  the  Plaintiffs,  or  to  either  of  them,  as  cheats,  liars, 
fraudsters  or  Con  Men,  or  similar  words,  but  he  may  continue  to  publish  truthful 
material  which  might  contest  the  accuracy  of  their  words. 

2.  THIS  COURT  ORDERS  that  the  Defendant  shall  forthwith  take  all  reasonable 
steps  to  remove  any  material  published  by  or  on  behalf  of  the  Defendant  which  offends 
the  terms  of  paragraph  1 ,  whether  in  print  or  in  the  electronic  media. 

3.  THIS  COURT  ORDERS  that  the  within  motion  is  otherwise  adjourned  to  no  fixed 
date  and  may  be  brought  back  before  the  Court  on  at  least  seven  (7)  days  notice. 


[11]  On  November  4,  2009  Justice  Herald  made  a  consent  order  permitting  the 
intervention  of  the  Canadian  Civil  Liberties  Association  as  an  intervenor  for  the 
purposes  of  this  motion  only. 


Position  of  the  Parties 


[12]  The  intervenes  submits  that  the  law  is  clear  that  governments  are 
prohibited  from  suing  for  defamation  because  such  suits  are  contrary  to  the 
freedom  of  expression  guarantees  contained  in  s.  2(b)  of  the  Canadian  Charter 
of  Rights  and  Freedoms.  The  intervener's  position  is  that  this  prohibition  would 
be  rendered  meaningless  if  governments  could,  in  an  effort  to  silence  critics, 
circumvent  the  prohibition  by  suing  in  the  name  of  individual  plaintiffs.  The 
intervenor  argues  that  the  County  of  Wellington  has  an  unconstitutional  interest 
in  this  litigation  and  that  the  statement  of  claim  should  be  struck. 

[13]  The  plaintiffs  submit  that  the  issue  at  this  stage  is  not  whether  the  funding 
by  government  of  defamation  litigation  should  be  prohibited  but  whether  it  is  plain 
and  obvious  that  such  funding  is  prohibited.  They  submit  that  it  cannot  credibly 
be  asserted  in  light  of  the  relevant  authorities  that  it  is  plain  and  obvious  that 
governments  are  precluded  from  using  public  funds  to  finance  defamation 
actions  brought  by  public  servants  or  that  this  action  should  be  struck  on  the 
grounds  that  it  is  an  abuse  of  process.  In  the  alternative,  they  argue  that  the 
order  sought  is  over-reaching  and  that  the  intervenor  should  have  moved  for  an 
injunction  to  prohibit  funding  rather  than  an  order  striking  the  claim. 

[14]  I  note  that  Mr.  Manderson,  who  is  self  represented,  did  not  file  any 
materials  on  this  motion.  He  did,  however,  make  very  helpful  oral  submissions  on 
the  motion  wherein  he  supported  the  position  taken  by  the  intervenor. 


Analysis 


Rule  21  Test 

[15]  The  intervenor  relies  upon  Rules  21.01(1)(a)  (determination  of  a  question 
of  law),  21.01(3)(b)  (strike  as  disclosing  no  reasonable  cause  of  action),  and 
21 .01  (3)(d)  (abuse  of  process). 

[16]  In  Hunt  v.  Carey  Canada  Inc.  (1990)  74  D.L.R.  (4th)  321  (S.C.C.),  the 
Supreme  Court  of  Canada  described  the  applicable  test  for  a  rule  21  motion: 

"...assuming  that  the  facts  as  stated  in  the  statement  of  claim  can  be  proved,  is 
it  "plain  and  obvious"  that  the  plaintiff's  statement  of  claim  discloses  no 
reasonable  cause  of  action?  As  in  England,  if  there  is  a  chance  that  the 
plaintiff  might  succeed,  then  the  plaintiff  should  not  be  "driven  from  the 
judgment  seat".  Neither  the  length  and  complexity  of  the  issues,  the  novelty  of 
the  cause  of  action,  nor  the  potential  for  the  defendant  to  present  a  strong 
defence  should  prevent  the  plaintiff  from  proceeding  with  his  or  her 
case.[p.336] 

[17]  The  court  found  that  the  test  applies  both  to  factual  issues  and  legal 
issues: 

The  fact  that  a  pleading  reveals  "an  arguable,  difficult  or  important  point  of  law" 
cannot  justify  striking  out  part  of  the  statement  of  claim.  Indeed,  I  would  go  so 
far  as  to  suggest  that  where  a  statement  of  claim  reveals  a  difficult  and 
important  point  of  law,  it  may  well  be  critical  that  the  action  be  allowed  to 
proceed.  Only  in  this  way  can  we  be  sure  that  the  common  law  in  general,  and 
the  law  of  torts  in  particular,  will  continue  to  evolve  to  meet  the  legal  challenges 
that  arise  in  our  modern  industrial  society.[p.344J 


[18]  A  party  may  move  pursuant  to  Rule  21.01(3)(d)  that  an  action  should  be 
struck  as  an  abuse  of  process  where  the  plaintiff  is  seeking  to  relitigate  an  issue, 
where  the  proceeding  clearly  has  no  merit  or  where  the  sole  purpose  of  bringing 
the  motion  is  an  improper  purpose.  As  Justice  Ferguson  stated  in  Poulton  v. 
Metropolitan  Shinglers  Association  [2008]  O.J.  No.  2977  (S.C.J.)  it  is  not  enough 
that  the  moving  party  establish  that  the  action  was  brought  in  part  for  a  collateral 
or  improper  purpose: 

It  may  be  that  a  proceeding  started  partly  for  an  improper  purpose  might  be 
found  to  be  an  abuse  of  process  for  other  reasons;  however,  in  my  view  it 
cannot  be  found  to  be  an  abuse  of  process  solely  on  the  ground  that  it  is 
motivated,  in  party,  by  an  improper  purpose.[p.4] 


I  have  been  directed  to  no  case  where  the  court  halted  a  proceeding  as  an 
abuse  of  process  where  an  apparently  meritorious  claim  (which  had  not 
previously  been  litigated)  was  brought  partly  for  a  collateral  purpose. [p.5] 


[19]  The  case  law  also  makes  clear  that  contentious  issues  of  policy  should 
not  be  determined  on  a  Rule  21  motion.  Justice  Feldman  noted  in  Anger  v. 
Berkshire  Investment  Group  Inc.  [2001]  O.J.  No.  379  (Ont.  C.A.): 

To  attempt  to  apply  policy  considerations  in  a  vacuum,  and  without  the  benefit  of  a 
record,  would  be  contrary  to  the  principles  upon  which  our  case  law  has  long  been 
understood  to  develop.  That  is  why  Hunt  v.  Carey  Canada  Inc.  provides  that  a  Court 
should  strike  a  claim  only  if  it  is  clear  that  in  law  the  case  cannot  succeed,  based  on 
decided  principles  directly  applicable  to  the  case  as  set  out  in  the  pleadings.  The  Court 
does  not  develop  the  law,  including  policy  considerations,  in  order  to  strike  a  claim. 
That  should  only  be  done  after  a  trial,  [p.5] 


[20]  At  the  heart  of  the  jurisprudence  regarding  Rule  21  motions  is  a 
reluctance  to  determine  contentious  factual  and  legal  issues  at  a  preliminary 


stage.  Our  courts  recognize  that  in  order  for  the  common  law  to  properly  evolve 
and  develop,  contentious  factual  issues  and  novel  points  of  law  need  to  be 
determined  in  the  context  of  a  full  factual  record  afforded  by  a  trial  and  not  on  a 
motion. 


Government  Funding  of  Defamation  Litigation 

[21]  The  intervenor  has  been  unable  to  cite  any  Canadian  authority  where  a 
court  has  ruled  that  a  government  is  prohibited  from  funding  defamation  litigation 
commenced  by  a  public  servant. 

[22]  The  issue  of  government  funding  of  a  defamation  action  brought  by  a 
public  servant  was  considered  by  the  Supreme  Court  of  Canada  in  Hill  v.  Church 
of  Scientology  of  Toronto,  [1995]  2  S.C.R.  11 30.  In  that  case  the  Government  of 
Ontario  funded  defamation  litigation  commenced  by  a  crown  attorney: 

The  appellants  argue  that  at  ail  material  times  Casey  Hill  was  an  agent  of  the 
Crown,  acting  on  behalf  of  the  Attorney  General  of  Ontario,  and  that  the 
defamatory  statements  which  are  the  subject  of  the  present  action  were  made 
in  relation  to  acts  undertaken  by  him  in  that  capacity.  They  further  submit  that 
Casey  Hill  commenced  these  legal  proceedings  at  the  direction  and  with  the 
financial  support  of  the  Attorney  General  in  order  to  vindicate  the  damage  to 
the  reputation  of  the  Ministry  resulting  from  criticism  levelled  at  the  conduct  of 
one  of  its  officials.  It  is,  therefore,  contended  that  this  action  represents  an 
effort  by  a  government  department  to  use  the  action  of  defamation  to  restrict 
and  infringe  the  freedom  of  expression  of  the  appellants  in  a  manner  that  is 
contrary  to  the  Charter. 


These  submissions  cannot  be  accepted.  They  have  no  legal,  evidentiary  or 
logical  basis  of  support...  [paras.  70  and  71] 


The  appellants  impugned  the  character,  competence  and  integrity  of  Casey 
Hili,  himself,  and  not  that  of  the  government.  He,  in  turn,  responded  by 
instituting  legal  proceedings  in  his  own  capacity.  There  was  no  evidence  that 
the  Ministry  of  the  Attorney  General  or  the  Government  of  Ontario  required  or 
even  requested  him  to  do  so.  Neither  is  there  any  indication  that  the  Ministry 
controlled  the  conduct  of  the  litigation  in  any  way.  Further,  the  fact  that  Casey 
Hill's  suit  may  have  been  funded  by  the  Ministry  of  the  Attorney  Genera!  does 
not  aiter  his  constitutional  status  or  cioak  his  persona!  action  in  the  mantle  of 
government  action,  [para.  75] 

[23]  Subsequent  to  Hill,  two  Canadian  courts  have  ruled  that  governments  are 
prohibited  from  commencing  defamation  actions.  In  Montague  (Township)  v. 
Page  (2006),  79  O.R.  (3d)  515  (S.C.),  Justice  Pedlar  adopted  the  reasoning  of 
the  House  of  Lords  in  Derbyshire  County  Council  v.  Times  Newspapers  Ltd., 
[1993]  A.C.  534  (H.L.): 

i  accept  the  reasoning  of  the  House  of  Lords,  as  expressed  in  the  Derbyshire 
County  Council  case,  and  those  cases  which  have  adopted  the  same.  Factors 
taken  into  consideration  in  arriving  at  this  decision  include  not  only  the 
inequality  of  resources  between  a  government  and  a  citizen,  but  aiso  the 
troubling  issue  of  the  use  of  public  funds,  obtained  from  citizens  through 
taxation,  to  sue  them  for  criticizing  that  same  government.  The  right  of 
individual  members  of  the  government  to  sue  for  defamation  levels  that  playing 
field,  and  helps  to  mitigate  the  concern  about  recruiting  the  best  candidates  for 
public  life... 


!n  a  free  and  democratic  system,  every  citizen  must  be  guaranteed  the  right  to 
freedom  of  expression  about  issues  relating  to  government  as  an  absolute 
privilege,  without  threat  of  a  civil  action  for  defamation  being  initiated  against 
them  by  that  government.  It  is  the  very  essence  of  a  democracy  to  engage 
many  voices  in  the  process,  not  just  those  who  are  positive  and  supportive.  By 
its  very  nature,  the  democratic  process  is  complex,  cumbersome,  difficult, 
messy  and  at  times  frustrating,  but  always  worthwhile,  with  a  broad  based 
participation  absolutely  essential.  A  democracy  cannot  exist  without  freedom 
of  expression,  within  the  law,  permeating  all  of  its  institutions.  If  governments 
were  entitled  to  sue  citizens  who  are  critical,  only  those  with  the  means  to 
defend  civil  actions  would  be  able  to  criticize  government  entitles.  As  noted 
above,  governments  also  have  other  means  of  protecting  their  reputations 
through  the  political  process  to  respond  to  criticisms,  [paras.  28  and  29] 


[24]  In  Halton  Hills  (Town)  v.  Kerouac  (2006),  80  O.R.  (3d)  577  (S.C.),  Justice 
Corbett,  in  ruling  that  a  local  government  could  not  bring  an  action  in  defamation, 
described  the  policy  rationale  for  this  prohibition  as  follows: 

Great  care  must  be  taken  to  place  this  issue  in  the  proper  framework.  Broad 
rhetorical  statements  of  principle  can  be  dangerous.  For  example,  I  do  not  find 
it  inimical  to  the  basic  principles  of  democracy  that  a  government  might  sue  an 
individual  for  some  wrong  allegedly  done  by  that  person.  If  {for  example),  a 
person  damages  public  property,  steals  money  from  the  state,  or  commits 
some  other  wrong  and  causes  damage  to  the  state,  1  see  no  reason  why  the 
state  should  not  have  recourse.  To  do  so  it  will  have  to  expend  pubiic 
resources.  So  it  is  not  the  expenditure  of  "public  funds"  to  sue  "a  taxpayer"  that 
is  at  issue.  Rather,  it  is  the  restriction  on  freedom  of  speech  -  the  rendering  of 
certain  statements  made  about  the  state  actionable  -  that  is  the  real  mischief. 
Further,  it  is  not  the  funding  of  an  action  in  defamation  that  is  necessarily 
oppressive  {as  discussed  below),  but  any  law  that  restricts  speech  of  and  about 
government  that  is  inimical  to  the  basic  tenets  of  democracy,  [para  37] 

[25]  Justice  Corbett  also  commented  on  the  prospect  of  a  government  funding 
defamation  litigation  commenced  by  a  public  servant: 

...Further,  as  noted  already,  it  is  permissible  for  public  servants  to 
sue  in  defamation.  Where  the  defamatory  comments  have  been 
made  concerning  the  public  servant's  performance  of  his  public 
duties,  it  may  be  permissible  for  the  state  to  fund  the  lawsuit.  The 
expenditure  of  public  money  is  a  matter  for  which  government  is 
responsible  to  the  people.  It  may  be  thought  that  individuals  will 
not  wish  to  devote  themselves  to  public  service,  at  modest 
remuneration,  if  they  would  not  be  supported  in  the  defence  of  their 
reputations  by  their  employer.  It  is  not  clear  to  me  that  a 
prohibition  on  defamation  actions  by  government  would  preclude 
the  use  of  public  funds  to  finance  defamation  actions  brought  by 
public  servants,  [para.  55] 


Application  of  the  Law 
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[26]  There  are  three  issues  for  determination.  The  first  is  whether  it  is  plain 
and  obvious  that  the  statement  of  claim  discloses  no  cause  of  action  pursuant  to 
Ruie  21.01(1)(b).  The  second  is  whether  pursuant  to  Rule  21.01(1)(a)  it  is  plain 
and  obvious  that  as  a  matter  of  iaw  the  statement  of  claim  should  be  struck.  The 
third  issue  is  whether  it  is  plain  and  obvious  that  this  action  is  an  abuse  of 
process  pursuant  to  Rule  21 ,01(3)(d), 

[27]  Turning  to  the  first  issue,  it  is  apparent  from  a  review  of  the  statement  of 
claim  that  it  discloses  a  cause  of  action  in  defamation.  There  was  no  argument 
on  the  motion  that  the  claim  is  on  its  face  deficient.  Accordingly,  this  ground  has 
not  been  established  by  the  intervenor. 

[28]  The  next  issue  is  whether  the  intervenor  has  met  the  onus  of  establishing 
that  it  is  plain  and  obvious  that  as  a  matter  of  law  that  the  County  of  Wellington 
has  an  unconstitutional  interest  in  this  litigation  by  reason  of  its  funding  of  the 
litigation,  receiving  reports  from  the  plaintiffs'  counsel  in  camera  and  in 
appointing  a  spokesperson. 

[29]  I  find  that  the  intervenor  has  not  met  this  onus.  As  conceded  by  both 
counsel,  there  is  no  biding  authority  on  the  point.  To  the  extent  that  this  issue  has 
been  considered  in  Canada  the  trend  of  the  cases  suggest  that  there  is  no 
constitutional  prohibition  against  the  conduct  complained  of  in  this  action.  As  the 
court  states  in  Halton  Hills,  it  may  well  be  open  to  a  government  to  fund  such 
litigation  in  the  appropriate  circumstances.  In  Hill  the  Supreme  Court  of  Canada 
held  that  the  mere  fact  of  government  funding  of  litigation  does  not  convert  a 
lawsuit  commenced  by  an  individual  into  government  action. 

[30]  The  intervenor  urged  upon  me  that  I  should  consider  the  policy  rationales 
for  why  the  prohibition  found  in  Montague  and  Halton  Hills  should  or  should  not 


be  extended  in  the  circumstances  of  this  case  and  make  a  decision  on  this 
motion  regarding  whether  the  actions  of  the  County  of  Wellington  are 
unconstitutional.  I  decline  to  do  so.  The  function  of  a  motions  judge  on  a  Rule  21 
motion  is  to  determine  whether  the  moving  party  has  satisfied  the  plain  and 
obvious  test,  if  it  has  not,  that  ends  the  matter.  As  the  Ontario  Court  of  Appeal 
has  cautioned  in  Anger  v.  Berkshire  Investment  Group  Inc,  a  motions  judge 
should  not  engage  in  an  analysis  of  competing  policy  rationales  on  a  Rule  21 
motion.  That  analysis  should  be  saved  for  trial  on  a  full  factual  record. 

[31]  In  this  regard,  I  note  that  the  case  at  bar  is  distinguishable  from  the 
situation  in  Halton  Hills,  in  that  case  the  responding  party  effectively  conceded 
that  there  was  nothing  that  would  be  raised  at  trial  that  had  not  been  submitted 
on  the  Rule  21  motion.  The  motions  judge  went  on  to  make  his  ruling  in  that 
context.  In  the  case  at  bar,  the  plaintiffs  have  reserved  their  section  1  rights  in 
response  to  any  Charter  challenge  at  trial.  In  addition,  counsel  for  the  plaintiffs 
argues  that,  among  other  things,  the  plaintiffs  may  submit  expert  or  social 
science  evidence  on  the  issue  of  libel  chill  at  trial.  The  plaintiffs  should  be 
permitted  the  opportunity  to  argue  this  issue  on  a  full  record  before  the  trial 
judge. 

[32]  There  remains  the  third  issue  of  whether  this  action  is  an  abuse  of 
process.  The  argument  here  is  that  the  County  of  Wellington  circumvented  the 
prohibition  found  in  Montague  and  Halton  Hills  by  asserting  a  claim  on  its  own 
behalf  in  the  guise  of  an  action  brought  by  the  individual  plaintiffs.  I  accept  the 
submission  of  the  intervenor  that  if  a  government  is  permitted  to  set  up  a  straw 
man  plaintiff  to  put  forth  a  claim  that  is  really  being  made  on  its  own  behalf  then 
the  Charter  protections  that  underlie  those  decisions  would  be  rendered 
meaningless. 
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[33]  in  support  of  its  argument,  the  intervenor  relies  upon  the  admission  by  the 
County  of  Wellington  that  it  is  funding  the  litigation,  that  it  is  receiving  reports 
from  the  plaintiffs'  counsel  and  that  it  has  appointed  a  spokesperson  for  the  case. 
The  intervenor  submits  that  the  extent  of  the  County  of  Wellington's  involvement 
is  unknown  and  unknowable  because  the  litigation  is  reviewed  at  in  camera 
meetings  called  to  discuss  litigation  "affecting  the  County". 

[34]  In  response  the  plaintiffs  have  filed  affidavits  on  this  motion  where  they 
swear  that  they: 

(i)  bring  this  action  in  their  own  capacities,  on  their  own  behalf,  and  not 
as  representatives  of  Wellington  County  or  of  any  other  entity; 

(ii)  seek  remedies  only  in  respect  of  harm  to  their  own  reputations,  not 
the  County  of  Wellington's; 

(iii)  instruct  counsel  only  and  the  County  of  Wellington  does  not  instruct 
counsel; 

(iv)  have  not  been  asked  by  the  County  of  Wellington,  and  have  not 
agreed,  to  pay  to  the  County  of  Wellington  any  amount  that  may  be 
awarded  in  this  case  by  way  of  damages,  interest,  or  costs;  and 

(v)  did  not  commence  this  litigation  as  a  means  of  circumventing  any 
prohibition  against  the  County  of  Wellington  bringing  its  own  action 
in  defamation  and  were  not  even  aware  of  the  prohibition  when  they 
commenced  the  claim. 

[35]  I  do  not  find  that  it  is  plain  and  obvious  on  the  evidence  filed  on  the  motion 
that  this  action  represents  an  effort  to  circumvent  the  prohibition  against 
government  defamation  actions  and  is  therefore  an  abuse  of  process.  The 
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intervenor  has  submitted  no  credible  evidence  that  the  County  of  Wellington  is 
bringing  this  claim  for  an  improper  or  ulterior  purpose.  It  is  possible  that  evidence 
of  an  improper  or  ulterior  purpose  will  be  developed  at  trial  but  there  is  simply  no 
evidentiary  basis  for  me  to  make  such  a  ruling  on  this  motion. 

[36]  I  find  therefore  that  the  intervenor  has  failed  to  meet  its  onus  pursuant  to 
Rule  21  to  strike  the  claim  and  that  the  motion  must  fail. 

Remedy 

[37]  Given  my  ruling  above,  it  is  unnecessary  to  consider  the  submission  of  the 
plaintiffs  that  the  relief  sought  on  this  motion  (i.e.  the  striking  of  the  statement  of 
claim)  is  improper. 


Conclusion 

[38]  For  the  foregoing  reasons  the  motion  is  dismissed.  If  the  parties  cannot 
agree  on  the  issue  of  costs,  i  will  entertain  brief  written  submissions.  Costs 
submissions  are  due  from  the  plaintiffs  within  twenty  days  and  are  not  to  exceed 
three  pages,  plus  a  bill  of  costs.  The  intervenor  and  the  defendant  may  file 
responding  submissions  not  to  exceed  three  pages  within  ten  days  of  the  receipt 
of  the  plaintiffs'  submissions.  The  plaintiffs  will  have  a  right  to  file  reply 
submissions  not  to  exceed  two  pages  within  five  days  of  the  receipt  of  the 
responding  submissions. 
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HOURIGAN  J. 

DATE:        December  18,  2009 


TAB  16 


Lorch  et  al .  v.  McHale 
[Indexed  as:   Lorch  v.  McHale] 


92  O.R.    {3d)  305 


Ontario  Superior  Court  of  Justice, 
Lederman  J. 
July  14,  2008 

Actions  »-  Maintenance  --  Defendant  in  defamation  action  by- 
Ontario  Provincial  Police  officers  alleging  in  counterclaim 
against  OPP  Commissioner  that  Commissioner  was  liable  for 
maintenance  on  basis  of  public    [page3  06]    statement  that  he 
would  arrange  for  OPP  to  financially  support  action  --  Claim 
struck  —  Commissioner's  commitment  to  ensuring  that  plaintiffs 
were  reimbursed  not  constituting  improper  motive  --  Claim 
premature  as  it  was  brought  before  conclusion  of  action. 

Charter  of  Rights  and  Freedoms  --  Freedom  of  expression  -- 
Bringing  of  defamation  action  not  violating  s.   2(b)   of  Charter 
--  Counterclaim  by  defendant  for  damages  for  violation  of  s. 
2{b)    struck  --  Canadian  Charter  of  Rights  and  Freedoms,  s. 
2{b)  . 

Civil  procedure  ~-  Consolidation  --  Police  officers  bringing 
defamation  action  in  Toronto  against  protestor  and  two 
protestors  bringing  action  in  Cayuga  against  police  officers  ~- 
Both  actions  arising  out  of  three  protests  --  Actions  involving 
many  common  questions  of  fact  regarding  historical  context  -- 
Consolidation  of  actions  in  interests  of  justice. 

Two  lawsuits  for  defamation  and  other  causes  of  action  were 
brought,  one  in  Toronto  by  Ontario  Provincial  Police  ("OPP") 
officers  and  one  in  Cayuga  by  two  of  the  protesters  involved, 


arising  out  of  three  protests  that  took  place  in  Caledonia  in 
December  2006  and  January  2007.  The  police  officers  brought  a 
motion  to  consolidate  the  actions  and  to  strike  portions  of  the 
defendant's  pleading  that  they  alleged  were  irrelevant  and/or 
oppressive.  The  defendants  by  counterclaim  in  the  Toronto 
action  brought  a  motion  for  an  order  striking  out  the 
counterclaim  against  them  as  disclosing  no  reasonable  cause  of 
action. 

Held,   the  motions  should  be  granted. 

It  was  in  the  interests  of  justice  to  consolidate  the  two 
actions.   There  were  likely  to  be  many  common  questions  of  fact 
to  be  determined  regarding  the  historical  context. 

The  counterclaim  alleging  that  F   (the  "OPP  Commissioner")  was 
liable  for  maintenance  of  the  police  officers'   action  should  be 
struck.  The  specific  basis  for  that  claim  was  F's  public 
statement  that  he  could  arrange  for  the  OPP  to  support  the 
action  financially.  A  party's  motive  is  determinative  of  the 
question  of  whether  there  has  been  maintenance.   Section  50(5) 
of  the  Police  Services  Act,  R.S.O.   1990,   c.   P. 15  grants 
statutory  authority  for  police  officers  to  be  reimbursed  at  the 
end  of  litigation  if  they  act  in  good  faith.   F's  commitment  to 
ensure  that  the  officers  were  reimbursed,  without  more,  could 
not  constitute  an  improper  motive.   Furthermore,   a  claim  for 
maintenance  is  not  actionable  without  proof  of  actual  loss. 
Accordingly,   the  claim  was  premature  as  it  was  brought  before 
the  conclusion  of  the  action. 

The  counterclaim  did  not  reveal  a  reasonable  cause  of  action 
in  defamation  or  abuse  of  process.  These  claims  were  struck.  As 
the  bringing  of  a  defamation  action  cannot  constitute  a  Charter 
breach,   the  defendant's  claim  under  s.   24  of  the  Charter  for 
violation  of  s.   2(b)   was  struck. 
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MOTION  for  an  order  consolidating  two  actions  and  to  strike 
parts  of  a  statement  of  defence;  MOTION  by  the  defendants  by 
counterclaim  to  strike  out  counterclaim. 

Ian  J.  Roland  and  Odette  Soriano,   for  moving  parties, 
plaintiffs   (defendants  by  counterclaim) . 

John  W.   Findlay,   for  respondent,   defendant   (plaintiff  by 
counterclaim) . 

Leslie  Mcintosh  and  Edmund  Huang,   for  moving  parties,  Julian 
Fantino,   Chris  Morley  and  Peter  Wilkinson  (defendants  by 
counterclaim) . 

LEDERMAN  J. : 
Nature  of  Motions 


[1]   These  motions  relate  to  two  lawsuits  for  defamation  and 


other  causes  of  action  arising  out  of  the  same  factual 
background:   the  Aboriginal  land  claims  dispute  in  Caledonia, 
Ontario,   and,   in  particular,   three  protests  that  took  place  in 
Caledonia  in  December  2006  and  January  2007  during  which 
protesters  sought  to  raise  the  Canadian  flag  contrary  to  the 
advice  of  the  Ontario  Provincial  Police   ("OPP")   officers  who 
were  present  to  keep  the  peace.  Two  of  the  protesters  involved 
are  Gary  McHale .( "McHale" )   who  is  a  defendant  in  this  action 
(the  "Toronto  Action")   and  Mark  Vandermaas  ("Vandermaas"), 
who  together  with  McHale  have  brought  an  action  against  Karl 
Walsh   ("Walsh"),   President  of  the  Ontario  Provincial  Police 
Association   ("OPPA")   for  defamation  in  Cayuga,  Ontario  {the 
"Cayuga  Action") . 

[2]   After  the  December  2006  protests,  McHale  published 
certain  postings  about  the  OPP  officers  on  his  Web  site.  The  22 
plaintiff  police  officers  in  this  action  claim  they  were 
defamed  in  these  postings.   In  addition,  McHale  and  Vandermaas 
claim  they   [page308]   were  defamed  in  an  OPPA  press  release  that 
urged  caution  in  relation  to  the  third  protest.  McHale  also 
claims  that  he  was  defamed  in  a  press  release  issued  by  the  OPP 
in  respect  of  the  third  protest.  These  defamation  claims  have 
been  commenced  in  two  separate  lawsuits  in  different  counties 
and  include  one  counterclaim. 

[3]   One  motion  is  brought  by  the  plaintiff  police  officers  to 
consolidate  the  lawsuits  and  to  strike  out  certain  portions  of 
McHale' s  pleading  that  they  allege  are  irrelevant  and/or 
oppressive. 

[4]   A  motion  is  also  brought  by  the  defendants  by 
counterclaim,   Julian  Fantino   {"Fantino"),   Chris  Morley 
("Morley")   and  Peter  Wilkinson   ("Wilkinson")   for  an  order 
under  Rule  21   [of  the  Rules  of  Civil  Procedure,   R.R.O.  1990, 
Reg.   194]    striking  out  the  counterclaim  against  them  on  the 
grounds  that  it  discloses  no  reasonable  cause  of  action. 
Consolidation 

[5]   The  plaintiff  officers  seek  an  order  to  consolidate  the 
Toronto  Action  with  the  Cayuga  Action. 


[6]   They  argue  that  the  two  actions  have  common  issues  of 
fact  and  law  arising  out  of  the  same  transactions,   and  that  to 
avoid  multiplicity  of  proceedings,   the  actions  should  be 
consolidated.  They  submit  that  the  actions  share  a  historical 
context  as  related  to  the  events  occurring  between  February 
2006  and  January  2007,   and  that,   therefore,  both  trials  would 
require  a  great  deal  of  common  evidence. 

[7]   While  they  acknowledge  that  the  only  common  party  is 
McHale   (the  claim  against  Walsh  in  the  Toronto  Action  has  been 
discontinued} ,   the  plaintiff  police  officers  argue  that  it  is 
difficult  to  separate  McHale  and  Vandermaas.  McHale  and 
Vandermaas  co-organized  protests  in  December  2006  and  January 
2  007,   and  communicated  daily  regarding  strategy  in  Caledonia. 

[8]   The  plaintiff  police  officers  also  submit  that  there  will 
be  no  disadvantage  to  McHale  or  Vandermaas  because  they  are 
represented  by  the  same  counsel.  Finally,   the  plaintiff  police 
officers  note  that  neither  McHale  nor  Vandermaas  is  resident  in 
Caledonia .  Thus ,   the  impact  on  Vandermaas  is  minimal . 

[9]   McHale  submits  that  there  are  important  differences 
between  the  two  actions.  He  points  out  that  the  Toronto  Action 
is  against  only  McHale,   is  a  non-jury  trial  and  arises  from  two 
specific  publications  and  statements.  There  is  no  allegation 
that  Vandermaas  is  involved.  By  contrast,   the  Cayuga ■ Action  is 
a  claim  for  significantly  less  monetary  damages,   is  a  jury 
trial  and  arises  from  a  different,   specific  press  release. 
[page309] 

[10]   McHale  further  submits  that  each  publication  of  libel  is 
a  separate  transaction  and  that  each  libel  action  is  unique  and 
requires  special  consideration.  Finally,  McHale  submits  that 
consolidation  of  the  actions  could  be  highly  prejudicial  to 
Vandermaas  because  it  would  be  difficult  for  the  trier  of  fact 
to  disregard  evidence  of  McHale 's  tortious  conduct.   It  is 
submitted  that  evidence  may  colour  the  trier  of  fact's  view  of 
Vandermaas . 

[11]    In  Griffioen  v.   Liao    (2003),    68  O.R.    (3d)    535,  [2003] 
O.J.  No.   5321   (S.C.J.) ,   two  defamation  actions  relating  to  two 


unique  publications  were  consolidated  on  the  basis  that  the 
actions  had  many  background  issues  and  facts  in  common,  and 
that  the  court  would  have  to  hear  much  of  the  same  evidence 
from  the  same  witnesses  in  the  actions.  The  court  in  Griff ioen 
considered  case  law  suggesting  that  actions  for  defamation 
should  not  be  tried  with  other  actions,   due  to  complexity  and 
the  potential  for  prejudice,  but  nonetheless  consolidated  the 
actions,   noting  that  juries  today  are  asked  to  assume  heavy 
responsibilities.  A  jury  must  be  assumed  to  be  capable  of 
considering  complex  cases  involving  multiple  parties,   such  as 
the  actions  at  issue  on  this  motion. 

[12]    I  find  that  it  is  in  the  interests  of  justice  to 
consolidate  the  two  actions.  Rule  6.01  permits  the  court  to 
order  consolidation  where  it  appears  that  two  actions  have  a 
question  of  law  or  fact  in  common,  where  the  relief  claimed 
arises  out  of  the  same  transaction  or  series  of  transactions, 
or  for  any  other  reason.  The  rule  clearly  does  not  require  that 
the  parties  be  common,   or  that  the  actions  be  for  similar 
damages . 

[13]    In  the  present  case,   there  are  likely  to  be  many  common 
questions  of  fact  to  be  determined  regarding  the  historical 
context.   This  alone  is  sufficient  to  satisfy  rule  6.01.  While 
separate  and  distinct  actions  arising  from  separate  and 
distinct  occurrences  should  not  be  consolidated,   it  is  not 
clear  that  the  occurrences  are  sufficiently  separate  and 
distinct,   in  light  of  the  common  history,   and  common  purposes 
of  McHale  and  Vandermaas . 

[14]   Counsel  have  advised  that  the  County  of  Haldimand  is  to 
be  released  from  the  Toronto  Action  and,   therefore,   there  is  no 
impediment  to  McHale  and  Vandermaas  having  the  consolidated 
action  proceed  by  way  of  a  jury  trial  in  Toronto.  Mr.  Roland, 
on  behalf  of  the  plaintiff  police  officers,   advises  that  he 
would  not  oppose  a  jury  notice  so  that  a  consolidated  action 
could  proceed  this  way. 

[15]   Vandermaas  is  not  a  party  to  the  Toronto  Action.  No 
claim  is  made  against  him  and  Mr.   Findlay  argues  that 
consolidation  could  prejudice  Vandermaas  claim  as  a  plaintiff 


in  the  Cayuga   [page310]  Action.  However,   he  is  a  co-plaintiff 
with  McHale  in  that  action  and,   therefore,   there  are  issues 
common  to  both . 

[16]  Further,  as  noted  above,  any  prejudice  caused  to 
Vandermaas  by  a  consolidation  would  likely  be  minimal. 

[17]   On  this  basis,   the  actions  are  ordered  to  be 
consolidated  or  heard  at  the  same  time  or  one  immediately  after 
the  other,   as  directed  by  the  trial  judge,   and  the  consolidated 
action  will  proceed  in  Toronto. 
Motion  to  Strike  Certain  Paragraphs 

[18]   The  moving  parties  seek  to  strike  out  certain  paragraphs 
of  the  Amended  Statement  of  Defence  and  Counterclaim  on  the 
basis  that  they  are  irrelevant  to  the  defence  of  fair  comment, 
and  alternatively,   that  they  are  oppressive. 

[19]   The  plaintiff  police  officers  also  seek  to  strike  out 
paras.   59  and  60  of  the  pleading  as  irrelevant  and  oppressive, 
which  relate  to  a  July  2006  posting  on  McHale 's  Web  site,  which 
is  not  subject  to  a  claim  for  damages  in  either  action. 
Paragraphs  59  and  6  0 

[20]   McHale  counters  that  it  would  be  inconsistent  to  both 
consolidate  the  two  actions  on  the  basis  of  a  common ■ historical 
context,   and  also  strike  paragraphs  that  provide  historical 
context  on  the  basis  of  irrelevance. 

[21]    It  is  notable  that  the  plaintiff  police  officers 
themselves  first  pleaded  in  their  Statement  of  Claim  the  July 
2  006  posting  to  show  malice  on  the  part  of  McHale. 

[22]   McHale  denies  that  the  July  story  was  actuated  by  malice 
and  I  agree  that  the  impugned  paragraphs  provide  relevant 
contextual  information  to  support  the  defence  of  fair  comment. 
They  should  not  be  struck  as  irrelevant  or  oppressive. 
Paragraphs  13  to  15 

[23]   McHale  has  pleaded  fair  comment  on  how  the  OPP  conducted 
themselves  by  preventing  Quintin  Chausse  and  McHale  from 


exercising  their  Canadian  Charter  of  Rights  and  Freedoms  rights 
over  raising  the  Canadian  flag  in  December  2006. 

[24]   Paragraphs  13  to  15  plead  the  failure  by  the  OPP  to 
enforce  the  injunctions  and  mandatory  orders  issued  by  the 
courts  months  prior  to  the  publication.  This  pleading  is  not 
pertinent  to  the  defence  of  fair  comment  and  should  be  struck 
out . 

Paragraph  17 

[25]    In  para,   17,  McHale  pleads  that  over  $1  million  in 
damages  were  caused  by  a  protest  on  May  22,   2006.  An  amount  of 
[page311]   damages  alleged  against  a  third  party  not  present 
to  the  proceedings  is  not  relevant.  On  this  basis,   this  part  of 
the  paragraph  ought  to  be  struck. 
Motions  to  Strike  Counterclaim 

[26]   Julian  Fantino   ("Fantino"),   Chris  Morley   ("Morley")  and 
Peter  Wilkinson   { "Wilkinson" )    (together,   the  "Defendants  by 
Counterclaim"}   and  the  plaintiff  police  officers  seek  to  strike 
the  counterclaim  as  against  them  on  the  basis  that  that  it 
discloses  no  reasonable  cause  of  action. 

[27]   The  Defendants  by  Counterclaim  submit  that  the 
counterclaim  should  be  struck  for  the  following  reasons: 

(a)  The  counterclaim  fails  to  plead  or  disclose  the  elements  of 
the  tort  of  maintenance ; 

(b)  the  news  release  is  not  defamatory  of  McHale,  because  it  is 
not  "of  and  concerning"  him; 

(c)  in  any  event,   Fantino  is  not  liable  in  law  for  any  torts  of 
the  OPP,  by  reason  of  s.   50{1)   of  the  Police  Services  Act, 
R.S.O.    1990,    c.    P. 15; 

(d)  the  fact  that  Wilkinson  and  Morley  were  copied  in  an  e-mail 
written  by  Fantino  is  not  sufficient  to  support  a  claim  of 
defamation  against  them; 

(e)  there  is  no  tort  of  "abuse  of  process"  known  to  law  and,  in 
any  event,  no  facts  are  pleaded  in  support  of  the 
allegation  of  abuse  of  process; 

(f)  the  counterclaim  fails  to  plead  or  to  disclose  the  elements 
of  a  claim  for  violation  of  the  Charter. 

Maintenance 


[28]   The  counterclaim  alleges  that  Fantino  is  liable  for 
maintenance  of  the  action  of  the  plaintiff  police  officers 
against  McHale.  Maintenance  has  been  defined  as  follows: 

Maintenance  is  directed  against  those  who,   for  an  improper 
motive,   often  described  as  wanton  or  officious  intermeddling, 
become  involved  with  disputes    (litigation)   of  others  in  which 
the  maintainer  has  no  interest  whatsoever  and  where  the 
assistance  he  or  she  renders  to  one  or  the  other  parties  is 
without  justification  or  excuse. 
Mclntyre  Estate  v.   Ontario   (Attorney  General)    (2002),   61  O.R. 

(3d)    257,    [2002]    O.J.  No.    3417    (C.A.),   at  para.  26. 

[page312] 

[29]   The  specific  basis  for  the  claim  in  maintenance  is 
Fantino !s  public  statement  that  he  would  arrange  for  the  OPP  to 
financially  support  the  action  against  McHale.  The  counterclaim 
states  that,  but  for  this  statement,   the  plaintiffs  would  not 
have  pursued  the  litigation,   and  that  the  purpose  of  Fantino ' s 
involvement  is  to  cause  McHale  harm  and  suppress  information  on 
McHale 's  Web  site.   Counsel  for  McHale  argues  Fantino  is  a 
conscious  intermeddler  in  the  proceedings. 

[3  0]   The  Defendants  by  Counterclaim  submit  that  the 
counterclaim  fails  to  plead  or  disclose  the  elements  of  the 
tort  of  maintenance.  Their  argument  is  as  follows:   first,  no 
facts  are  pleaded  to  show  Fantino  caused  the  plaintiffs  to 
bring  an  action  that  they  were  not  otherwise  interested  in 
pursuing;   second,   Fantino  has  a  legitimate  interest  in  the 
action;  and  third,   no  actual,   special  damages  have  arisen. 

[31]   McHale  counters  that  Fantino' s  motive  is  a  proper 
consideration  that  must  be  determined  at  trial,   and  that  the 
issue  is  whether  Fantino  has  an  improper  interest  in  his 
personal  capacity. 

[32]   The  courts  have  held  that  a  party's  motive  is 
determinative  of  the  question  of  whether  there  has  been 
maintenance.  A  person  who  is  not  a  stranger  to  the  action  and 
who  has  a  legitimate  interest  in  it  has  the  right  to  maintain 


the  action:    Ingle  v.  ACA  Assurance,    [2005]    O.J.  No.  4653, 
[2005]    O.T.C.    948    {S.C.J.) .   McHale  pleads  that  Fantino  had  a 
personal,   improper  purpose  of  causing  financial  harm  and 
suppressing  legitimate  public  discussion.  However,   the  facts 
pleaded  do  not  support  this  conclusion.  Section  50(5)   of  the 
Police  Services  Act  grants  statutory  authority  for  the 
plaintiff  police  officers  to  be  reimbursed  at  the  end  of 
litigation  if  they  acted  in  good  faith.  Fantino 's  commitment  to 
ensure  that  the  plaintiff  police  officers  are  reimbursed, 
without  more,   cannot  constitute  an  improper  motive. 

[33]   Furthermore,   to  establish  an  action  in  maintenance, 
"officious  intermeddling"  or  "stirring  up"  of  the  parties  to 
litigation  must  be  pleaded.   Fantino' s  statement,   for  the 
reasons  stated  above,   falls  short  of   "stirring  up"  litigation. 

[34]  As  well,   there  is  case  law  suggesting  that  a  claim  for 
maintenance  is  not  actionable  without  proof  of  actual  loss,  and 
that  a  claim  is  premature  if  brought  before  the  allegedly 
maintained  action  or  defence  has  been  concluded:   see  Oldford  v. 
Canadian  Broadcasting  Corp.,    [2004]   N.S.J.  No.   219,    2004  NSSC 
105,    at  para.  28. 

[3  5]   Taking  the  pleaded  facts  as  proven,   it  is  plain  and 
obvious  that  the  counterclaim  discloses  no  cause  of  action  in 
maintenance.  The  pleadings  are  insufficient  for  an  action  in 
maintenance  to  succeed. 

[36]   The  claim  in  maintenance  as  against  Fantino  must  be 
struck.  [page313] 
Defamation  --  Fantino 

[37]   There  is  no  allegation  that  Fantino  wrote  or  was 
personally  involved  in  the  creation  of  the  January  19,  2007 
press  release  from  the  OPP.   It  is  not  proper  to  name  the 
commissioner  as  a  party  defendant  if  someone  in  the  OPP  is 
alleged  to  have  committed  the  tort. 

[3  8]   The  Defendants  by  Counterclaim  submit  that  with  respect 
to  the  claim  against  Fantino  in  defamation  based  on  the  OPP 
press  release,   the  Commissioner  of  the  OPP  cannot  be  held 


liable  in  law  for  the  torts  of  the  OPP.  Rather,   they  submit, 
the  Crown  in  right  of  Ontario  is  the  proper  defendant. 

[39]   Generally,   common-law  liability  extends  to  any  person 
who  participated  in  or  authorized  a  publication:   see  Patrick 
Milmo  and  W.V.H.  Rogers,   eds . ,   Gatley  on  Libel  and  Slander, 
10th  ed.    (London,   U.K.:   Sweet  &  Maxwell,    2004),   at  para.  6.3. 
However,   there  is  legislation  limiting  the  liability  of  the 
commissioner . 

[40]   The  counterclaim  does  not  plead  any  material  facts 
connecting  Fantino  to  the  press  release.  Moreover,   the  words 
complained  of  in  the  OPP  press  release  are  not  capable  of 
referring  specifically  to  McHale. 

[41]  Accordingly,   this  claim  should  be  struck. 

[42]   With  respect  to  the  e-mail,   there  is  no  dispute  that 
Pantino  wrote  it.  However,  McHale  does  not  plead  that  the  e- 
mail  itself  is  defamatory. 

[43]   The  reference  in  the  pleadings  to  this  e-mail  more 
closely  supports  an  action  for  conspiracy  to  defame,  which  was 
pleaded  in  the  original  Statement  of  Defence  and  Counterclaim 
but  later  withdrawn. 
Defamation  --  Morley  and  Wilkinson 

[44]   Morley  and  Wilkinson  also  submit  that  there  is  no 
reasonable  cause  of  action  against  them  in  defamation.  The  sole 
allegation  against  them  with  respect  to  defamation  is  that  they 
were  copied  in  the  e-mail.  Even  if  the  e-mail  was  pleaded  as 
being  defamatory,   the  mere  fact  that  Morley  and  Wilkinson  were 
copied  on  the  e-mail  is  insufficient  to  ground  an  action  in 
defamation  against  them. 

[45]   The  other  allegations  against  Morley  and  Wilkinson, 
which  are  to  the  effect  that  they  engaged  in  a  course  of 
conduct  intended  to  be  defamatory,   are  conclusory.  As  no 
material  facts  supporting  these  conclusory  statements  are 
pleaded,   they  must  be  struck  pursuant  to  rule  25.06(2). 
Abuse  of  Process 


[46]    In  an  action  for  abuse  of  process,   a  plaintiff  must 
plead  that   (1)   the  original  process  was  initiated  for  an 
improper  and   [page314]   collateral  purpose  and   {2)   that  there 
existed  some  overt  act  or  threat,   separate  and  distinct  from 
the  proceedings  themselves  but  related  to  the  improper  purpose: 
Dooley  v.   C.N.   Weber  Ltd.    (1994),    19  O.R.    (3d)    779,    [1994]  O.J. 
No .    2328    (Gen.   Div. ) . 

[47]   The  facts  as  pleaded  do  not  support  this  cause  of  action 
and  this  claim  must  be  struck. 
Charter  Violation 

[48]   McHale  also  claims  damages  under  s.  24  of  the  Charter 
for  violation  of  s.   2(b).  However,   the  bringing  of  a  defamation 
action  cannot  constitute  a  Charter  breach. 

[49]   Thus,   the  counterclaim  as  against  Fantino,  Morley  and 
Wilkinson  must  be  struck  out. 

Police  Officers  —  Strike  Out  Counterclaim  as  Against  Them 

[50]   The  plaintiff  police  officers  ask  that  the  Toronto 
counterclaim  be  dismissed  as  against  them.  The  Toronto 
counterclaim  claims  damages  against  them  for  maintenance,  abuse 
of  process  and  defamation. 

[51]   No  facts  are  pleaded  to  support  a  cause  of  action  for 
maintenance,   abuse  of  process  or  defamation.  The  few 
allegations  that  specifically  pertain  to  the  plaintiff  police 
officers,   for  instance,   in  para.   118,   that  they  participated  in 
the  development  of  a  "common  communications  strategy" 
.    .    .   intended  to  harm  McHale1 s  reputation,   are  so  general  as 
to  be  lacking  in  material  facts. 

[52]   As  a  result,   the  counterclaim  must  be  struck  out  as 
against  the  plaintiff  police  officers. 
Conclusion 

[53]  An  Order  will  go  in  accordance  with  these  reasons.  If 
the  parties  cannot  agree  as  to  costs,  they  may  make  written 
submissions  within  3  0  days. 


Motion  granted. 
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COSTS  DECISION  ON  MR.  RAN  COURT'S  CHAMPERTY  MOTION 
R.  SMITH  J. 
Overview 

[1]  The  defendant,  Denis  Rancourt  ("Rancourt"),  is  a  former  physics  professor  at  the 
University  of  Ottawa.  He  posted  statements  on  his  blog  indicating  that  the  plaintiff  Joanne 
St.  Lewis  ("St.  Lewis")  acted  as  "Alan  Rock's  house  negro."  St.  Lewis  has  commenced  an 
action  for  libel  seeking  damages  for  the  harm  caused  to  her  reputation  as  a  result  of  the 
defendant's  publication.  The  University  of  Ottawa  (the  'University")  has  agreed  to  pay  for 
St.  Lewis'  legal  costs  to  sue  Rancourt  for  libel  because  the  statements  made  by  Rancourt  were 
related  to  her  employment  with  the  University  and  because  the  University  found  the  comments 
shocking  and  unacceptable. 
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Positions  of  the  Parties 

[2]  St.  Lewis  is  seeking  costs  on  a  partial  indemnity  basis  inclusive  of  disbursements  and 
HST  of  $79,556.50  or  alternatively  on  a  substantial  indemnity  basis  in  the  amount  of 
$104,631.00. 

[3]  The  University  of  Ottawa  seeks  costs  on  a  partial  indemnity  scale  in  the  amount  of 
$58,004.55  inclusive  of  disbursements  and  HST. 

[4]      The  defendant  Rancourt  makes  the  following  submissions: 

(a)  that  the  plaintiff  has  not  incurred  any  costs  that  require  indemnification 
because  the  plaintiffs  legal  costs  are  being  entirely  paid  by  the  University; 

(b)  that  the  University,  as  an  affected  party  under  rule  37.07(1),  does  not  have  a 
right  to  be  indemnified  for  costs  incurred  in  responding  to  the  champerty  motion; 

(c)  that  he  acted  in  good  faith  in  bringing  his  champerty  motion; 

(d)  that  the  proceedings  were  not  complex  and  counsel  for  St.  Lewis  and  the 
University  have  spent  an  excessive  amount  of  time  in  preparation  for  this  motion 
and  the  case  conferences; 

(e)  that  some  of  the  costs  claimed  were  for  time  spent  on  other  motions  and 
appeals; 

(t)  that  the  amount  sought  in  costs  is  above  what  the  losing  party  would 
reasonably  expect  to  pay; 

(g)  that  the  University  and  St.  Lewis  have  duplicated  their  effort  and  the  costs 
awarded  should  be  reduced  as  a  result; 

(h)  he  objects  to  the  hourly  rate  of  $540  per  hour  claimed  by  senior  counsel, 
David  Scott,  on  a  partial  indemnity  rate  because  it  exceeds  the  partial  indemnity 
rate  in  the  Notice  for  the  Profession. 

Factors 

[5]  The  factors  to  be  considered  when  fixing  costs  are  set  out  in  Rule  57  of  the  Rules  of  Civil 
Procedure,  R.RO.  1990,  Reg.  194  and  include  in  addition  to  success,  the  amount  claimed  and 
recovered,  the  complexity  and  importance  of  the  matter,  unreasonable  conduct  of  any  party 
which  unduly  lengthened  the  proceeding,  scale  of  costs  and  any  otter  to  settle,  the  principle  of 
indemnity,  hourly  rate  claimed,  the  time  spent  and  the  principle  of  proportionality,  and  the 
amount  that  a  losing  party  would  reasonably  expect  to  pay. 

Success 

[6]  In  this  case  both  the  University  and  St.  Lewis  were  completely  successful  on  the 
champerty  motioa  I  held  that  the  University's  agreement  to  fund  St.  Lewis'  legal  costs  to 
commence  this  libel  action  against  Rancourt  was  not  champertous  and  did  not  constitute 
maintenance  because  the  alleged  libel  occurred  during  the  course  of  her  employment  for  the 
University.  Rancourt's  motion  for  a  stay  of  the  libel  action  against  him  as  an  abuse  of  process 
was  dismissed. 
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Complexity  and  Importance 

[7]  Both  counsel  for  the  University  and  for  St.  Lewis  spent  a  substantial  amount  of  time 
preparing  for  various  aspects  of  this  champerty  and  maintenance  motion.  They  identified  six 
separate  areas  that  had  to  be  researched  including  the  law  on  champerty  and  maintenance, 
granting  of  a  stay  or  dismissal  of  a  libel  action  as  an  abuse  of  process,  the  admissibility  of  an 
affidavit  filed  subsequent  to  the  cross-examinations  on  the  affidavits,  whether  a  trial  of  an  issue 
should  be  ordered,  the  principle  of  res  judicata,  and  collateral  attack  on  an  order. 

[8]  The  matter  was  made  factually  complex  due  to  the  extensive  allegations  made  by 
Rancourt  against  various  representatives  of  the  University  including  its  President,  Alan  Rock, 
Dean  Feldthusen,  Robert  Giroux,  and  St.  Lewis  herself  The  affidavit  and  motion  record  filed  by 
Rancourt  contained  1,362  pages.  Rancourt  attempted  to  prove  that  there  was  evidence  that  Alan 
Rock  and  the  University  had  directed  St.  Lewis  to  commence  this  libel  action  against  him  to 
harass  him  or  for  some  other  improper  purpose  related  to  the  termination  of  his  employment  as  a 
professor  at  the  University, 

[9]  The  parties  also  engaged  in  extensive  cross-examination  on  affidavits  including  affidavits 
of  Alan  Rock,  Dean  Feldthusen,  and  Robert  Giroux,  the  Chair  of  the  Board  of  Governors  of  the 
University  of  Ottawa.  In  his  factum  Rancourt  made  reference  to  evidence  contained  in  530 
pages  of  transcripts  of  cross -examination,  166  pages  related  to  St.  Lewis,  50  pages  related  to 
Dean  Feldthusen,  140  pages  related  to  Alan  Rock,  68  pages  related  to  Celine  DeLong  and  26 
pages  related  to  Robert  Giroux.  In  addition  220  pages  of  affidavits  and  exhibits  were  attached. 
Rancourt  filed  an  extensive  record  of  affidavits,  transcripts  of  cross-exarninations  on  affidavits, 
and  a  factum  Both  the  University  and  St.  Lewis  were  required  to  respond  to  the  lengthy 
materials  filed  by  Rancourt  which  raised  many  factual  issues.  They  also  had  to  prepare  for  and 
attend  the  cross-examinations  on  the  affidavits. 

[10]  To  summarize,  I  conclude  that  the  matter  was  very  factually  complex  due  to  the  extensive 
materials  and  extensive  allegations  of  fact  made  by  Rancourt.  In  addition,  as  part  of  this 
champerty  motion  the  parties  attended  at  five  case  conferences,  namely  on  January  26,  February 
8,  April  2,  May  4,  and  September  27,  2012. 

[11]  The  initial  date  set  for  hearing  the  champerty  motion  was  delayed  when  Rancourt 
accused  Justice  Beaudoin  of  bias,  which  resulted  in  Justice  Beaudoin  recusing  himself  as  the 
case  management  judge  on  July  24,  2012.  As  a  result  the  August  29,  2012  date  for  hearing  the 
champerty  motion  was  adjourned  to  December  13,  2012.  Rancourt  also  sought  a  further 
adjournment  of  the  champerty  motion  on  December  13,  2012,  as  he  sought  to  await  a  response 
from  his  motion  for  leave  to  appeal  to  the  Supreme  Court  of  Canada  from  an  interlocutory 
decision  of  Justice  Annis.  The  request  for  a  further  adjournment  was  denied. 

[12]  The  matters  were  of  high  importance  to  St.  Lewis  as  the  publications  affected  her 
reputation  as  a  lawyer  and  as  a  law  professor.  The  issues  were  also  important  to  the  University 
which  had  agreed  to  pay  for  the  legal  costs  of  one  of  its  law  professors  in  their  employ,  to  assist 
her  to  protect  her  reputation. 
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[13]  The  University  has  not  requested  costs  on  a  substantial  indemnity  basis  or  alleged 
unreasonable  conduct  by  Rancourt  in  bringing  the  champerty  motioa  St.  Lewis  has  made 
allegations  that  the  conduct  of  Rancourt  throughout  the  champerty  motion,  including  many  of  the 
motions  he  brought  during  the  course  of  the  champerty  motion,  amounted  to  unreasonable 
conduct.  His  conduct  includes  alleging  bias  against  Justice  Beaudoin  without  notice  and  causing 
him  to  recuse  himself  and  making  numerous  allegations  of  improper  conduct  against  counsel  for 
St.  Lewis,  which  were  held  to  be  unfounded.  However  St.  Lewis  has  not  specifically  sought 
costs  on  a  substantial  indemnity  basis. 

[14]  I  have  made  findings  with  respect  to  Rancourt's  conduct  in  various  other  costs  decisions 
that  have  been  previously  published.  The  champerty  motion  was  argued  within  the  one-day  time 
period  as  scheduled,  notwithstanding  Rancourt's  request  for  additional  time.  As  a  result,  I  find 
that  Rancourt's  conduct  in  this  motion,  seeking  a  stay  of  the  legal  action  based  on  an  allegation 
champerty  did  not  rise  to  the  level  that  deserves  an  award  of  substantial  indemnity  costs.  As  a 
result  costs  will  be  fixed  on  a  partial  indemnity  basis  for  both  the  University  and  St,  Lewis. 

No  Costs  Incurred  by  Plaintiff  that  Require  Indemnification 

[15]  I  have  previously  ruled  that  the  fact  that  the  University  is  irdemnifying  St.  Lewis  for  her 
legal  costs  in  this  libel  action,  including  the  costs  incurred  in  this  champerty  motion,  is  not  a 
valid  reason  to  refuse  to  award  costs  to  the  successful  party  following  an  interlocutory  motion,  as 
mandated  in  Rule  57.03.  I  adopt  the  reasons  1  gave  in  St.  Lewis  v.  Rancourt,  2012  ONSC  3320 
and  in  St.  Lewis  v.  Rancourt,  2012  ONSC  5998,  where  I  held  that  the  fact  that  the  University  was 
paying  for  St.  Lewis'  costs  was  not  a  valid  reason  for  refusing  to  award  costs  to  the  successful 
party. 

[16]  In  Hill  v.  The  Church  of  Scientology  of  Toronto,  [1995]  2  S.C.R.  1130,  the  plaintiffs 
libel  action  against  the  Church  of  Scientology  was  entirely  funded  by  the  Ministry  of  the 
Attorney  General  of  Ontario.  The  Supreme  Court  upheld  the  ruling  that  details  of  the  plaintiffs 
arrangements  with  his  employer  concerning  the  costs  incurred  by  him  in  the  legal  proceeding 
were  not  relevant  to  the  libel  action.  For  the  same  reasons  as  set  out  in  my  previous  decisions  St. 
Lewis  v.  Rancourt,  2012  ONSC  3320  and  St.  Lewis  v.  Rancourt,  2012  ONSC  5998, 1  find  that  the 
arrangements  between  St.  Lewis  and  the  University  as  to  the  payment  of  costs  and  the 
University's  right  to  recover  costs  awarded  to  St.  Lewis  in  the  proceeding  are  not  relevant  to  the 
libel  action  and  do  not  prevent  the  awarding  of  costs  to  the  successful  parties  on  a  motion. 

Is  the  University  Entitled  to  Recover  Costs  for  its  Participation? 

[17]  Mr.  Rancourt  argues  that  the  University  is  not  entitled  to  be  indemnified  for  the  legal 
costs  that  it  has  incurred  because  he  submits  there  was  no  need  for  the  University  to  intervene  in 
the  champerty  motion.  In  my  decision  dated  June  6,  2012  (St.  Lewis  v.  Rancourt,  2012  ONSC 
3320),  I  stated  as  follows  at  para.  10: 

The  University  of  Ottawa  would  be  affected  by  any  Order  made  in  the  champerty 
motion  and  therefore  based  on  rule  37.07(1)  of  the  Rules  of  Civil  Procedure, 
R.RO.  1990,  Reg.  194,  the  University  had  a  right  to  file  material  and  respond  to 
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the  Notice  of  Motion.   The  University  had  the  same  right  to  attend  and  oppose  the 
Motion  for  Leave  to  Appeal  Beaudoin  J.'s  order. 

[18]  I  find  that  since  the  University  was  entitled  to  participate  in  the  champerty  motion  as 
decided  hy  Justice  Beaudoin,  and  had  the  right  to  rile  material  and  respond  to  the  champerty 
motion,  that  it  also  has  the  right  to  recover  costs  incurred  on  this  champerty  motion  pursuant  to 
the  criteria  set  out  in  Rule  57  of  the  Rules  of  Civil  Procedure. 

[19]  I  agree  with  Rancourt's  submissions  that  the  costs  incurred  by  St.  Lewis  or  the  University 
on  other  motions  cannot  be  recovered  in  the  champerty  motioa  Counsel  for  St.  Lewis  states  that 
the  costs  claimed  in  her  bill  of  costs  are  only  related  to  the  champerty  motion,  and  only  include 
costs  for  preparation,  cross- examinations  on  affidavits,  and  attending  the  five  different  case 
conferences,  as  well  as  the  motioa  I  accept  the  submissions  of  counsel  for  St.  Lewis  in  this 
regard.  Rancourt  has  not  been  able  to  identify  any  time  claimed  by  either  St.  Lewis  or  the 
University  for  time  spent  on  other  motions.  I  will  deal  with  Rancourt's  allegation  that  excessive 
time  was  spent  in  preparation  for  these  motions  under  a  separate  heading. 

Rancourt  Alleges  He  Acted  in  Good  Faith? 

[20]  Rancourt  alleges  that  his  motion  was  brought  in  good  faith  to  deal  with  legitimate 
emerging  issues.  This  is  disputed  by  St.  Lewis.  It  is  not  necessary  for  me  to  make  a  ruling  on 
this  matter  as  costs  are  not  being  awarded  on  a  substantial  indemnity  basis  in  any  event. 

Hourly  Rates,  Time  Spent  and  Proportionality 

[21]  St.  Lewis  submits  that  she  was  justified  in  spending  the  amount  of  time  claimed  to 
respond  to  Rancourt's  allegations.  St.  Lewis  submits  that  if  she  had  not  been  successful  on  this 
champerty  motion,  she  would  be  forever  branded  as  a  "house  negro"  and  found  to  have  abused 
the  court's  process.  These  amount  to  very  serious  charges  against  her  as  a  lawyer  and  law 
professor  and  as  a  result  she  submits  she  was  justified  in  vigorously  defending  herself  St.  Lewis 
further  submits  that  Rancourt  is  responsible  for  causing  the  respondent  parties  to  spend  an 
extensive  amount  of  time  to  oppose  his  abuse  of  process  /champerty  motion  because  he  filed 
over  a  thousand  pages  of  evidence  in  the  motion  records  and  transcripts  of  cross-examinations  in 
this  motioa  I  agree  with  St.  Lewis'  submission  in  this  regard  as  Rancourt  filed  extensive 
materials  which  contained  many  allegations  of  fact  which  had  to  be  addressed.  As  a  result  I  find 
that  it  was  reasonable  for  Rancourt  to  expect  that  both  St  Lewis  and  the  University,  would  have 
to  spend  many  hours  devoted  to  responding  to  all  of  the  factual  allegations  on  which  he  based  his 
champerty  motioa 

[22]  Rancourt  has  also  previously  argued  on  previous  motions  that  the  time  spent  by  St.  Lewis 
for  research  and  preparation  to  oppose  his  motions  was  excessive  given  the  experience  of  senior 
counsel.  In  St.  Lewis  v.  Rancourt,  2012  ONSC  5998,  at  para.  19 1  stated  as  follows: 

Mr.  Rancourt  submits  that  the  time  claimed  for  research  and  preparation  was 
excessive  given  the  experience  of  senior  counsel  Both  the  complexity  of  the 
matter  and  the  length  of  materials  and  number  of  issues  raised  by  the  moving 
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party  are  important  factors  when  considering  the  reasonableness  of  time  spent,  I 
have  already  found  that  the  matter  of  refusals  is  not  a  complex  legal  issue  as 
relevance  is  the  main  factor.  However,  Mr.  Rancourt  produced  a  very  lengthy  347 
page  record,  sought  answers  to  145  separate  questions,  and  all  of  the  refusals  were 
found  to  be  justified.  On  his  motion  before  mc  he  was  not  successful  in  obtaining 
answers  to  any  of  the  35  questions.  The  same  result  occurred  before  Beaudoin  J. 
with  the  three  witnesses  produced  by  the  University.  Again,  the  University 
witnesses  were  asked  a  large  number  of  irrelevant  questions  and  all  of  their 
refusals  were  found  to  be  justified. 

[23]  Mr.  Rancourt  again  submits  that  the  time  spent  by  St.  Lewis  for  research  and  preparation 
was  excessive  given  the  experience  of  senior  counsel.  The  complexity  of  the  matter,  the  amount 
of  material  filed,  and  the  number  of  issues  raised  by  the  moving  party  are  important  iactors  when 
considering  the  reasonableness  of  time  spent  by  a  party  to  respond.  On  the  champerty  motion 
Rancourt  filed  extensive  materials  of  over  1,000  pages  containing  many  factual  allegations. 
Rancourt  submits  that  he  would  reasonably  expect  to  pay  a  total  of  $25,000.00  in  costs,  as 
opposed  to  the  combined  amounts  of  $79,556.50  sought  by  St.  Lewis  and  $58,004.55  sought  by 
the  University. 

[24]  Rancourt  further  submits  that  the  amounts  sought  greatly  exceed  the  costs  awarded  in 
various  other  motions  he  has  brought  on  which  he  was  also  not  successful  It  is  not  possible  to 
compare  this  champerty  motion  with  the  other  motions  Rancourt  has  brought,  which  mostly 
involved  refusals  and  answers  to  questions  on  discovery  and  on  cross-examinations  of  affidavits. 

Hourly  Rates 

[25]  I  find  that  the  hourly  rate  of  $315  per  hour  claimed  on  a  partial  indemnity  basis  by 
Mr.  Dearden  is  reasonable  based  on  his  extensive  experience  in  the  area  of  libel  and  slander  and 
his  excellent  reputation  as  a  lawyer  in  the  city,  and  the  rate  is  within  the  range  provided  for  in  the 
Notice  for  the  Professioa  I  further  find  the  rate  of  $120  per  hour  for  a  partial  indemnity  rate  for 
Ms.  Semenova,  called  to  the  bar  in  201 1,  is  also  reasonable. 

[26]  Mr.  Doody,  who  did  most  of  the  legal  work  in  this  matter  for  the  University,  claims  an 
hourly  rate  of  $300  per  hour  on  a  partial  indemnity  scale.  I  find  this  amount  is  also  very 
reasonable  given  his  extensive  experience  and  excellent  reputation  as  a  lawyer  in  the  city  of 
Ottawa.  In  addition  the  rate  claimed  is  within  the  guidelines  set  out  in  the  Notice  to  the 
Profession 

[27]  Mr.  Rancourt  objects  to  the  rate  of  $540  per  hour  claimed  for  David  W.  Scott  on  a  partial 
indemnity  scale,  who  spent  8.9  hours  working  on  this  matter.  Mr.  Scott's  full  indemnity  rate  is 
$900  per  hour  and  his  substantial  indemnity  rate  is  $810  per  hour.  Mr.  Scott  is  recognized  as  one 
of  Ontario's  top  civil  litigators  and  is  renowned  in  his  field  as  a  trial  lawyer. 

[28]  The  Information  for  the  Profession  contained  in  the  Rules  of  Civil  Procedure  was 
published  by  the  Civil  Rules  Committee  in  2005  to  provide  guidance  to  the  profession  on  hourly 
rates.    It  states  as  follows:   "It  is  anticipated  that  in  considering  the  rates,  as  one  of  the  various 
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relevant  factors,  courts  will  normally  treat  the  rates  set  out  below  as  maximum  rates  when  iking 
partial  indemnity  costs." 

[29]  The  Rules  Committee  anticipated  that  the  maximum  rates  would  apply  only  to  the  most 
complicated  matters  and  for  the  more  experienced  counsel  within  each  category.  The 
Information  for  the  Profession  states  that  the  maximum  amounts  in  the  range  are  a  factor  to 
consider  when  detenrjining  the  amount  that  an  unsuccessful  party  would  reasonably  expect  to 
pay  and  the  principle  of  indemnity.  The  maximum  partial  indemnity  rate  for  a  lawyer  of  20 
years  and  over  is  $350  per  hour.  The  Information  for  the  Profession  was  effective  as  of  Julyl, 
2005  and  it  was  the  intention  of  the  Committee  that  it  be  updated  periodically.  The  update  has 
not  occurred  and  it  is  approximately  eight  years  later. 

[30]  The  Information  for  the  Profession  states  that  the  court  "will  normally  treat  the  rates  set 
out  below  as  maximum  rates."  In  this  case,  some  eight  years  have  gone  by  since  the  Information 
for  the  Profession  was  prepared.  The  two  unique  factors  are  that  David  Scott  has  over  50  years' 
experience  at  the  bar,  as  well  as  an  exceptional  reputation  as  a  trial  lawyer.  These  two  factors 
take  the  matter  out  of  the  usual  situation,  however  I  find  that  the  issue  of  champerty  and 
maintenance  was  not  the  most  complex  of  issues.  Costs  on  a  partial  indemnity  basis  at  the  rate 
of  $450  per  hour  will  be  allowed  for  David  Scott  in  the  circumstances  of  this  case  and  given  the 
limited  involvement  of  Mr.  Scott. 

Rancourt's  Conduct  and  the  Amount  the  Unsuccessful  Party  Would  Reasonably  Expect  to 

Pay, 

[31]  In  this  case  Rancourt  was  aware  of  the  hourly  rates  charged  by  counsel  for  St.  Lewis  and 
the  University  as  he  has  been  involved  in  several  motions  during  the  past  two  years  during  this 
legal  proceeding.  He  was  also  aware  that  he  filed  extensive,  lengthy  materials,  and  that  there 
were  extensive  cross-examinations  on  affidavits,  and  five  case  conferences  over  a  period  of 
approximately  1 1  months. 

[32]  Rancourt's  conduct  of  filing  very  lengthy,  extensive  materials  on  many  issues  and 
contesting  every  aspect  of  this  litigation  has  caused  counsel  responding  to  his  motion  to  spend 
large  amounts  of  legal  time  to  research  and  respond  to  his  many  allegations.  As  a  result  I  find 
that  Rancourt  would  reasonably  have  expected  the  costs  of  each  of  St.  Lewis  and  the  University 
to  be  substantially  in  excess  of  $25,000.00  as  this  matter  involved  cross-examinations  on 
affidavits  of  St.  Lewis,  Dean  Feldthusen,  President  Rock,  Celine  DeLong,  the  University  of 
Ottawa  Board  of  Governors'  Chair  Robert  Giroux.  In  these  circumstances  find  that  Rancourt 
would  reasonably  have  expected  to  pay  legal  costs  in  the  range  of  $50,000.00  because  of  the 
extensive  amount  of  materials  he  filed,  and  the  multiple  issues  raised  on  this  very  important 
motion  for  the  plaintiff,  the  University  and  Mr.  Rancourt. 

Rancourt's  Alleged  Impecuniosity 

[33]  Mr,  Rancourt  submits  that  his  inability  to  pay  is  a  factor  which  should  reduce  the  amount 
of  costs  awarded.  I  previously  rejected  this  argument  in  St.  Lewis  v.  Rancourt,  2012  ONSC  5998 
at  paras.  8  and  25.  In  para.  25  I  stated  as  follows: 
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Mr.  Rancourt  submits  that  he  is  unable  to  pay  costs  due  to  the  loss  of  his 
employment.  I  do  not  have  sufficient  evidence  before  me  to  determine  whether  or 
not  Mr.  Rancourt  is  unable  to  pay  legal  costs.  Whether  he  has  made  himself 
judgment  proof  as  alleged  by  Ms.  St.  Lewis  in  her  submissions  by  recently 
transferring  his  interest  in  his  home  to  his  spouse  for  $1.00  is  not  a  reason  for  not 
awarding  reasonable  costs  to  the  successful  party.  I  am  also  unaware  of  how 
successful  he  has  been  with  his  online  solicitation  of  financial  support  for  his 
legal  costs.  Mr.  Rancourts  alleged  inability  to  pay  costs  is  not  a  factor  given 
much  weight  in  the  circumstances  where  his  own  conduct  has  caused  the 
responding  party  to  incur  substantial  legal  costs  to  reasonably  respond. 

[34]  I  adopt  my  previous  statement  and  the  decision  of  the  Divisional  Court  in  Myers  v. 
Toronto  (Metropolitan)  Police  Force,  [1995]  O.J.  No.  1321,  at  paras.  19  to  22  which  held  that  it 
was  important  to  avoid  a  situation  where  a  person  without  means  can  cause  responding  parties  to 
incur  substantial  legal  costs  without  any  financial  consequences. 

Deferral  of  the  Awarding  of  Costs 

[35]  I  made  similar  comments  in  St.  Lewis  v.  Rancourt,  2012  ONSC  7066,  at  para.  6  and  I 
adopt  my  previous  reasons  and  will  follow  the  regular  practice  that  a  costs  award  on  contested 
motions  should  be  fixed  following  the  event.  I  do  not  see  any  valid  reason  or  that  justice 
requires  that  the  fixing  of  costs  be  deferred  until  after  the  case  is  decided. 

Costs  Awarded  to  the  University 

[36]  In  the  course  of  the  champerty  motion  Rancourt  brought  a  number  of  motions  which  the 
University  submits  required  communications  with  its  client  and  an  evaluation  to  consider  its 
position  and  to  determine  whether  its  interests  were  affected,  which  increased  the  time  required 
to  be  spent  on  this  motion.  The  University  submits  that  what  was  a  relatively  straightforward 
application  of  the  law  of  champerty  and  maintenance  to  the  facts  became  a  piece  of  litigation 
which  took  on  a  life  of  its  own  due  to  Rancourt' s  conduct  of  the  litigation,  which  has  added 
immeasurably  to  the  cost  and  time.  I  agree  with  this  submission. 

[37]  Rancourt  is  a  self-represented  individual  in  these  proceedings.  However,  I  do  not  find 
that  this  is  a  reason  for  denying  costs  to  the  successful  respondents  to  his  motion.  His  actions 
caused  the  University  and  St  Lewis  to  spend  substantial  amounts  of  time  to  respond  to  multiple 
factual  allegations  and  numerous  steps  in  the  proceeding.  As  a  result,  considering  all  of  the 
above  factors,  I  order  Rancourt  to  pay  the  University  $40,000.00  plus  HST  plus  disbursements 
fixed  in  the  amount  of  $2,000.00  inclusive  of  HST. 

Costs  Awarded  to  St  Lewis 

[38]  Based  on  the  above  principles  set  out  in  Rule  57,  including  the  complexity  of  the  matter, 
the  time  spent,  and  the  reasonable  expectations  of  the  unsuccessful  party  given  the  extensive 
materials  filed,  Rancourt  is  ordered  to  pay  costs  to  St.  Lewis  fixed  at  the  sum  of  $50,000.00  plus 
HST  plus  disbursements  of  $2,000.00  inclusive  of  HST. 
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Corrected  decision:  The  text  of  the  original  decision  was  corrected  on  May  13,  2013  and  the 

description  of  the  correction  is  appended. 


Overview 


[1]  Denis  Rancourt  ("Rancourt")  seeks  an  order  dismissing  or  staying  Joanne  St.  Lewis' 
("St.  Lewis")  defamation  action  against  him  as  an  abuse  of  process,  because  he  alleges  that  the 
University  of  Ottawa's  agreement  to  pay  her  legal  costs  constitutes  champerty  and  maintenance. 

[2]  The  defendant  Rancourt  is  a  former  Physics  Professor  at  the  University  of  Ottawa 
(me ''University'').  He  published  a  blog  on  February  11,  2011  in  which  he  referred  to  St.  Lewis 
as  "Allan  Rock's  house  negro". 
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[3]  St.  Lewis  is  an  Assistant  Law  Professor  employed  by  the  University  who  teaches  in  the 
area  of  equality  rights,  and  has  a  reputation  in  anti-racism  She  became  a  tenured  professor  in 
2001.  She  is  also  a  Black  woman. 

[4]  In  the  tall  of  2008,  St  Lewis  was  asked  by  President  Rock  to  prepare  an  evaluation  of  the 
University  Student  Appeal  Centre's  report  that  had  alleged  systemic  racism  at  the  University.  In 
her  report,  St.  Lewis  concluded  that  there  was  no  systemic  racism  at  the  University  and  that  the 
University's  academic  fraud  process  was  well  founded. 

[5]  In  April  2011,  shortly  after  St.  Lewis  became  aware  of  Rancourt's  blog  referring  to  her  as 
"Allan  Rock's  house  negro",  she  met  with  Dean  Feldthusen  to  advise  him  that  she  had  to  sue 
Rancourt  for  libel.  St.  Lewis  and  Dean  Feldthusen  then  met  with  University 
President  Allan  Rock  to  request  that  the  University  pay  for  her  legal  costs  for  her  libel  action 
against  Rancourt.  President  Rock  agreed  to  pay  St.  Lewis'  legal  costs  because  the  allegedly 
defamatory  comments  in  Rancourt's  blog  were  related  to  the  report  which  St.  Lewis  had 
prepared  as  an  employee  of  the  University  and  at  the  request  of  the  University. 

[6]  On  June  23, 2011,  St.  Lewis  issued  a  statement  of  claim  against  Rancourt  claiming 
$1  million  in  damages  for  defamatioa 

Issues 

[7]      The  following  issues  must  be  decided: 

(1)  Should   Rancourt's   affidavits,   affirmed   on  April  23    and  May  23, 2012,  be 
admitted  into  evidence  on  the  champerty  motion? 

(2)  Should  a  trial  of  an  issue  be  ordered? 

(3)  Does  the  University's  agreement  to  pay  for  St.  Lewis'   legal  costs  of  her 
defamation  action  against  Rancourt  constitute  champerty  and  maintenance? 

Background  Facts 

[8]  Rancourt  is  a  former  Physics  Professor  at  the  University  of  Ottawa.  He  publishes  a  blog 
entitled  "U  of  O  Watch".  On  February  11,2011,  Rancourt  published  an  article  entitled  "Did 
Professor  St.  Lewis  Act  as  Allan  Rock's  House  Negro?" 

[9]  St.  Lewis  is  an  Assistant  Professor  in  the  Common  Law  Section  of  the  Faculty  of  Law  at 
the  University  of  Ottawa.  She  was  awarded  full  tenure  in  2001.  St.  Lewis  co-chaired  the 
Canadian  Bar  Association  working  group  on  racial  equality  and  authored  the  report  titled 
'Virtual  Justice,  Systemic  Racism  in  the  Canadian  Legal  Profession'.  St.  Lewis  has  also  taught  a 
number  of  courses  that  examined  issues  of  racism  in  a  variety  of  contexts  and  has  an  established 
reputation  as  an  expert  in  anti-racism  and  critical  race  theory  as  an  academic  public  speaker  and 
facilitator. 
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[10]  In  November  2008,  the  Student  Appeal  Centre  ("SAC")  published  its  2008  Annual 
Report  entitled  "Mistreatment  of  Students,  Unfair  Practices  and  Systemic  Racism  at  the 
University  of  Ottawa".  Shortly  thereafter,  University  President  Allan  Rock  asked  St.  Lewis,  in 
her  capacity  as  a  Professor  of  Law  and  as  the  Director  of  the  Human  Rights  Research  and 
Education  Centre,  to  provide  an  assessment  of  whether  the  allegations  of  systemic  racism  in  the 
University's  Academic  Fraud  Process  were  well  founded.  St,  Lewis  accepted  the  President's 
request  and  conducted  an  evaluation  of  the  SAC's  2008  Annual  Report. 

[1 1]  St.  Lewis  completed  her  final  report  entitled  "Evaluation  Report  of  the  Student  Appeal 
Centre  2008  Annual  Report"  which  was  released  on  November  15,  2008.  In  her  report,  St.  Lewis 
concluded  that  there  was  no  systemic  racism  at  the  University.  Rancourt  was  not  mentioned  in 
her  report. 

[12]  St.  Lewis  alleges  that  a  number  of  the  statements  contained  Rancouifs  February  11,  2011 
blog  are  false,  defamatory  and  racist. 

[13]  On  May  18,  2011,  Rancourt  published  a  further  statement  in  response  to  a  Notice  of  Libel 
he  received  which  St.  Lewis  also  alleges  contains  false,  defamatory,  and  racist  statements  about 
her. 

[14]  On  or  about  mid-April  of  2011,  the  plaintiff  became  aware  that  Rancourt  had  referred  to 
her  as  a  'House  Negro'  of  the  University  of  Ottawa  President  Allan  Rock.  St.  Lewis  met  with 
Dean  Bruce  Feldthusen  to  advise  him  that  she  had  to  sue  Rancourt  for  damages  to  her  personal 
and  professional  reputation.  At  the  meeting,  Dean  Feldthusen  and  St.  Lewis  decided  to  meet  with 
the  University  of  Ottawa  President  Allan  Rock  to  advise  him  about  her  defamation  action  and  to 
request  that  the  University  pay  for  the  legal  costs  of  her  libel  actioa  The  meeting  was  held  on 
April  15,  2011  between  President  Rock,  St.  Lewis  and  Dean  Feldthusen  at  which  time 
President  Rock,  on  behalf  of  the  University,  agreed  to  fund  the  legal  costs  of  St.  Lewis'  libel 
action  against  Rancourt, 

[15]     The  University  gave  the  following  two  reasons  for  funding  St.  Lewis'  libel  action: 

(a)  Rancourt' s  defamatory  remarks  about  St.  Lewis  were  occasioned  by  work,  which 
she  had  undertaken  at  the  request  of  the  University  and  in  the  course  of  her  duties 
and  responsibilities  as  an  employee  of  the  University;  and 

(b)  Rancourt' s  racist  attack  upon  St.  Lewis  took  the  case  out  of  the  ordinary  and 
created  a  moral  obligation  for  the  University  to  provide  support  for  a  professor  in 
defence  of  her  reputation. 

[16]  The  University  of  Ottawa  is  an  educational  institution  governed  by  statute  and  mandated 
to  perform  the  public  role  of  education  and  research.  The  University  acknowledges  that  it 
receives  some  Government  funding. 

[17]  In  her  statement  of  claim,  St.  Lewis  unilaterally  proposed  to  give  half  of  the  punitive 
damages  awarded  to  the  Danny  Glover  Routes  to  Freedom  Graduate  Law  Student  Scholarship 
Fund.  The  fund  is  administered  by  the  University. 
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Issue  #1        Should  Rancourt's  affidavits,  affirmed  on  April  23  and  May  23,  2012,  be 
admitted  into  evidence  on  the  champerty  motion? 

Facts  related  to  the  admissibility  of  the  April  23,  2012  and  May  23, 2012  affidavits 

[18]  On  January  25,  2012,  Rancourt  served  this  notice  of  motion  seeking  an  order  that  the 
action  be  stayed  or  dismissed  on  the  ground  that  the  action  is  vexatious  or  otherwise  an  abuse  of 
process,  contrary  to  Rule  2 1.0 1(3 )(d)  of  the  Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194  on 
the  grounds  that  the  University's  agreement  to  fond  St.  Lewis'  libel  action  constitutes  champerty 
and  maintenance. 

[19]  Rancourt's  motion  relies  on  evidence  contained  in  his  affidavit  affirmed  on 
January  16,  2012  which  consisted  of  a  nine  page  affidavit  plus  191  pages  of  attached  exhibits. 
The  plaintiff  did  not  cross-examine  Rancourt  on  his  affidavit. 

[20]  BeaudoinJ.  was  initially  appointed  as  the  Case  Management  Judge  for  this  action.  The 
University  sought  leave  to  intervene  in  the  defendant's  motion  to  have  the  action  stayed  or 
dismissed  on  the  basis  of  champerty  and  maintenance.  BeaudoinJ.  held  that  leave  was  not 
required  because  the  University  would  be  affected  by  the  order  and  pursuant  to  r.  37.07(1),  and 
as  a  result,  held  that  the  University  had  the  right  to  file  material  in  response  to  Rancourt's 
motion 

[21]  The  University  filed  affidavits  from  Allan  Rock,  the  president  of  the  University  of 
Ottawa,  and  Celine  Delorme,  counsel  for  the  University,  in  the  labour  arbitration  arising  out  of 
the  dismissal  of  Rancourt  by  the  University  in  2009.  These  affidavits  were  sworn  on  February  21 
and  16,  2012  respectively.  St.  Lewis  The  University  also  served  and  filed  affidavits  from 
Bruce  Feldthusen,  Dean  of  the  Faculty  of  Common  Law  at  the  University  and  the  plaintiff, 
St.  Lewis,  which  were  sworn  on  February  21,  2012. 

[22]  On  April  2,  2012,  a  case  conference  was  held  before  Beaudoin  J.  who  issued  an 
endorsement  containing  the  following  terms: 

(1)  Mr.  Rancourt  will  examine  Mr.  Giroux,  Chair  of  the  Board  of  Governors  of  the 
University  of  Ottawa  (as  a  witness  on  the  pending  motion  on  April  18,  2012  at 
10:00  a.m). 

(2)  Mr.  Rancourt  will  cross-examine  Mr.  Rock  on  his  affidavit  on  April  18,  2012  at 
2:00  p.m 

(3)  Mr.  Rancourt  will  cross-examine  Ms.  St.  Lewis  on  her  affidavit  on  April  23,  2012 
at  10:00  a.m. 

(4)  Mr.  Rancourt  will  cross-examine  Mi",  Feldthusen  on  his  affidavit  on 
April  23,  2012  at  2:00  p.m 

(5)  Mr.  Rancourt  will  cross-examine  Ms.  Delorme  on  her  affidavit  on  April  24,  2012 
at  10:00  a.m 
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(6)      Mr.  Rancourt  will  deliver  any  supplementary  affidavit  to  the  evidence  given,  by 
Mr.  Giroux  at  his  examination  by  April  23,2012.  [emphasis  added] 

[23]  The  cross-examinations  by  Rancourt  took  place  on  the  dates  and  times  set  out  in  the 
above  case  conference  endorsement. 

[24]  On  April  23,2012,  Rancourt  delivered  a  further  affidavit  affirmed  by  him.  This  affidavit 
attached  three  documents  he  received  from  St.  Lewis  in  April  2012,  and  six  documents  which 
were  copies  of  exhibits  referred  to  in  the  cross-examination  on  the  affidavits,  all  of  which  were 
attached  as  Exhibits  A,  B,  C,  E,  F,  G,  H,  I,  and  J,  to  his  affidavit.  A  third  section  of  this  affidavit 
referred  to  unidentified  documents  that  Rancourt  believed  would  be  produced  by  the  University 
in  his  labour  arbitration  in  May  2012. 

[25]  On  May  4,  2012,  a  further  case  management  conference  was  held  before  BeaudoinJ. 
During  that  case  conference,  the  University  advised  Rancourt  and  the  court  that  its  position  was 
that  Rancourt's  April 23Td  affidavit  was  not  admissible.  On  May  4,  2012,  BeaudoinJ.  made  the 
following  endorsement  related  to  this  issue: 

3.  The  Champerty  Motion  will  be  heard  at  10:00  a.m.  on  August  29,  2012.  The 
Defendant's  request  to  file  additional  affidavit  material  for  use  on  the  motion 
will  be  dealt  with  at  that  time. 

[26]  The  documents  attached  as  Exhibits  A-J  to  Rancourt's  April  23,  2012  affidavit  are  all 
documents  which  he  had  in  his  possession  prior  to  the  cross -examination  of  Mr.  Giroux.  All  but 
one  of  the  exhibits  relate  to  Mr.  Rock  and  not  to  Mr.  Giroux  or  his  evidence.  The  exhibit  relating 
to  Mr.  Giroux  (Exhibit  D)  is  a  copy  of  an  article  written  by  a  professor  at  the  University  of 
Waterloo  about  whether  Rancourt's  dismissal  by  the  University  in  2009  was  justified.  This 
evidence  is  not  relevant  to  the  champerty  motion. 

[27]  On  June  20,  2012,  BeaudoinJ.  heard  a  motion  by  Rancourt  to  compel  the  witnesses 
tendered  by  the  University,  including  Mr.  Giroux,  to  answer  questions  and  produce  documents 
which  they  had  refused  during  their  cross-examinations.  Rancourt's  refusals  motion  was  entirety 
dismissed  by  BeaudoinJ.  His  written  reasons  were  released  on  August 2,  2012.  At  paras.  30-31 
of  his  decision,  Beaudoin  J.  stated  as  follows: 

In  the  Compendium  of  Argument  that  he  filed  at  the  hearing  of  this  motion, 
Dr.  Rancourt  alleges  for  the  first  time  on  page  1 : 

In  order  to  establish  that  the  University  has  engaged  in 
maintenance  and  champerty  to  the  extent  that  it  constitutes  an 
abuse  of  process,  the  Defendant  wishes  to  demonstrate  that  the 
real  motive  for  the  University  funding  the  litigation  of  the 
Plaintiff  is  to  persecute,  harm,  and/or  suppress  the  Defendant 
and,  as  such,  that  the  action  is  vexatious  and  an  abuse  of 
process.  (Emphasis  mine) 
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[28]  Rancourt's  allegation  about  the  University's  alleged  improper  motive  was  not  mentioned 
anywhere  in  his  Notice  of  Motion  or  in  his  Affidavit  material  filed  in  support  of  his  champerty 
motion  in  January  2012. 

[29]  The  issues  addressed  in  Rancourt's  April  23rd  affidavit  relate  to  copies  of  e-mails 
between  St.  Lewis  and  Allan  Rock,  as  well  as  Stephane  Emard-Chabot,  the  article  by 
Professor  Westhues  and  e-mails  to  or  from  Allan  Rock  related  to  Rancourt's  conduct  as  a 
professor  or  related  to  his  dismissal.  Rancourt's  May  23rd  affidavit  relates  to  alleged  covert 
surveillance  of  him  by  the  University,  the  alleged  use  of  Rancourt's  medical  information  by  the 
University  without  his  knowledge  or  consent,  and  also  an  e-mail  sent  in  2008  related  to 
Rancourt's  dismissal. 

[30]     In  para.  33  of  Beaudoin  J.'s  August  2,  2012  decision,  he  stated: 

Relevancy  is  determined  by  an  examination  of  the  issues  raised  on  the  motion, 
and  by  a  review  of  the  affidavits  filed  in  support  and  in  response.  However,  a 
party  cannot  broaden  the  scope  of  cross-examinations  beyond  what  is  required  to 
determine  the  issues  in  the  motion  by  putting  irrelevant  material  in  his  or  her 
transcript.1  I  would  add  that  a  party  cannot  broaden  the  scope  of  cross- 
examination  by  including  a  reference  to  irrelevant  material  in  his  or  her  Notice  of 
Examination. 

[31]  Beaudoin  J.  decided  that  the  issues  dealt  with  by  Rancourt  in  his  April  23rd  and 
May  23 ,2012  affidavits  were  not  relevant  to  the  champerty  motion.  On  Issue  15  in  the  refusals 
motion  with  regard  to  Mr.  Giroux,  Mr.  Giroux  refused  to  answer  the  question  "Does  the 
University  have  any  policy  or  directives  about  its  use  of  surveillance  of  professors  or  students?" 
Beaudoin  J.  stated  as  follows : 

Ruling:      Not  relevant   to   the   matters   raised   in  the  Notice   of  Motion. 

Dr.  Rancourt  was  aware  of  surveillance  of  himself  in  2008  before 
Mr,  Rock  became  President,  moreover,  this  is  being  litigated  in  the 
labour  arbitration 

[32]  Exhibit  I  attached  to  Rancourt's  April  23rd  affidavit  was  put  to  President  Rock  during  his 
cross-examination  as  "evidence  which  Mr.  Rock  may  or  may  not  be  aware  of  and  extensive 
covert  surveillance  campaign  of  me  and  of  my  students  that  was  run  by  the  University  of 
Ottawa".  In  his  factum  on  this  motion,  Rancourt  relies  on  Exhibits  C,  D,  E,  F,  H  and  I  to  the 
April  23rd  affidavit  as  evidence  to  establish  that  "the  University  ran  an  extensive  covert 
information  gathering  campaign  against  full  tenured  Professor  Rancourt,  with  a  hired  student 
who  used  a  false  identity  and  fraudulent  methods." 


1  BASF  Canada  Inc.  v.  Max  Auto  Supply  (1986)  Inc.,  [1998]  O.J,  No.  3676  at  para.  10  (S.C.J.)  (Master 
Beaudoin);  Caputo  v.  Imperial  Tobacco  Ltd.,  [2002]  OJ.  No.  3767  at  para.  14  (S.C.J.)  (Master  Macleod). 
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[33]  Rancourt  abandoned  the  issue  of  asking  Mr.  Rock  if  he  was  aware  that  the  University 
made  a  third  party  psychiatric  assessment  of  him  without  his  knowledge  or  consent.  He  also 
abandoned  the  issue  of  whether  Mr.  Rock  had  ever  paid  to  obtain  recordings  or  transcripts  of  any 
of  Rancourt's  various  talks  or  interviews. 

[34]  Exhibit  J  to  Rancourt's  April  23,  2012  affidavit  is  a  copy  of  a  letter  from  the  University 
to  Dr.  Louis  Morissette.  Rancourt  relies  on  this  letter  as  evidence  that  the  University  obtained  a 
psychiatric  evaluation  of  him  without  his  knowledge  or  consent.  However,  BeaudoinJ.  has 
already  ruled  this  issue  was  irrelevant  to  the  champerty  motion. 

[35]  Rancourt  brought  a  motion  seeking  Leave  to  Appeal  from  BeaudoinJ.'s  determination  of 
the  relevance  of  these  issues.  Leave  to  Appeal  was  denied  by  Annis  J.  in  his  decision  dated 
November  29,  2012  as  a  result  Beaudoin  J.'s  decision  is  final  and  binding. 

[36]  Rancourt  worked  at  the  University  for  23  years  as  a  Physics  Professor  until  he  was 
dismissed  by  the  University  in  2009.  His  dismissal  is  presently  being  contested  in  a  labour 
arbitration  between  his  union  and  the  University.  He  attained  the  rank  of  a  fully  tenured 
Professor  in  1997. 

[37]  In  his  affidavit  of  January  2012  filed  in  support  of  his  motion,  Rancourt  set  out  the 
following  reasons  for  finding  an  abuse  of  process  based  on  champerty  and  maintenance : 

(a)  the  University  was  using  a  fact  of  the  defamation  litigation  and  its  content  as 
evidence  against  him  in  the  labour  arbitration; 

(b)  the  University  was  entirely  funding  the  plaintiffs  defamation  action  (the 
University  agrees  that  it  is  fully  funding  St.  Lewis'  legal  costs  in  the  defamation 
action);  and 

(c)  the  University  was  receiving  a  share  of  the  proceeds  of  the  action  because  the 
plaintiff  had  stated  in  her  Statement  of  Claim  that  if  punitive  damages  were 
awarded  against  Rancourt,  she  would  donate  half  of  the  award  of  punitive 
damages  to  the  Danny  Glover  Routes  to  Freedom  Graduate  Law  Student 
Scholarship  Fund. 

[38]  The  two  allegations  made  in  his  January  affidavit  in  respect  of  the  motive  of  the 
University  for  funding  St.  Lewis'  defamation  action  are  as  follows: 

(a)  Firstly,  that  the  University  was  using  the  fact  of  the  defamation  litigation  and  its 
contents  as  evidence  against  him  in  the  labour  arbitration;  and 

(b)  Secondly,  that  the  University  was  receiving  a  share  of  the  proceeds  of  the  action 

[39]  In  a  letter  from  the  University's  lawyer,  David  W.  Scott,  dated  October  25,  2011, 
Rancourt  was  advised  that  the  University  was  entirety  funding  the  plaintiffs  defamation  action 
for  the  reasons  set  out  in  the  letter.  Mr.  Scott  wrote  as  follows: 
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Indeed,  the  University  of  Ottawa  is  reimbursing  Professor  St.  Lewis  for  her  legal 
fees  incurred  in  her  defamation  proceeding  in  the  Courts  against  you  Your 
defamatory  remarks  about  Professor  St.  Lewis  were  occasioned  by  work  which 
she  undertook  at  the  request  of  the  University  and  in  the  course  of  her  duties  and 
responsibilities  as  an  employee.  Her  efforts  were  not  personal,  but  in  the  interests 
of  the  University.  Furthermore,  your  outrageously  racist  attack  upon  her  takes  this 
case  out  of  the  ordinary  and,  in  the  view  of  the  University,  alone  creates  a  moral 
obligation  to  provide  support  for  her  in  defence  of  her  reputation. 

[40]  In  his  affidavit,  Mr.  Rock  stated  that  he  made  the  decision  that  the  University  would 
reimburse  St.  Lewis  for  her  legal  fees  incurred  in  her  defamation  action  against  Rancoutt 
Mr.  Rock  further  stated  that  it  was  St.  Lewis'  action,  and  that  only  she  provided  instructions  to 
her  counsel.  He  further  stated  that  the  University  has  not,  and  does  not  provide  instructions  to 
St.  Lewis'  legal  counsel 

[41]  The  senior  management  committee  (known  as  the  Administrative  Committee)  of  the 
University  and  the  Executive  Committee  of  the  University's  Board  of  Directors  were  made 
aware  of  Mr.  Allan  Rock's  decision  on  behalf  of  the  University  that  it  would  reimburse  St.  Lewis 
for  her  legal  fees  in  this  proceeding. 

[42]  Mr.  Rock  has  also  stated  that  he  never  had  any  discussion  with  St.  Lewis  about  her 
proposal  to  donate  half  of  any  punitive  damages  awarded  to  the  Danny  Glover  Routes  to 
Freedom  Graduate  Law  Student  Scholarship  Fund.  Mr.  Rock  stated  '1  never  discussed  this 
aspect  of  the  matter  with  her.  My  decision  to  have  the  University  reimburse  her  for  her  legal  fees 
had  nothing  to  do  widi  her  intention  to  donate  a  portion  of  any  eventual  award  to  a  scholarship 
fund."  Mr.  Rock  farther  stated  at  para.  10  of  his  affidavit: 

At  the  time  that  I  agreed  that  the  University  would  reimburse  Professor  St.  Lewis 
for  her  legal  fees,  I  had  no  idea  that  she  intended  to  donate  any  portion  of  any 
damages  she  may  be  awarded  to  the  scholarship  fond.  I  first  became  aware  of  that 
fact  after  the  Statement  of  Claim  had  been  issued. 

[43]  Ms.  Delorme  stated  in  her  affidavit  that  the  University  was  not  using  St.  Lewis' 
defamation  action  in  the  labour  arbitration,  nor  was  it  asking  the  arbitrator  to  determine  issues 
related  to  the  defamation  actioa  The  University  was  only  asking  the  labour  arbitrator  to  consider 
the  content  of  the  defendant's  blog  -  namely,  the  statements  he  made  about  St.  Lewis,  but  not  to 
consider  the  feet  that  he  was  involved  in  a  deiamation  lawsuit. 

[44]  Robert  Giroux,  who  was  the  Chair  of  the  Board  of  Governors  of  the  University,  stated 
that  he  knew  nothing  of  any  proceeds  of  the  action  going  to  the  University  and  he  was  told  that 
the  decision  had  been  made  because  a  Professor  had  been  "tainted"  and  that  Mr.  Rock  felt  it 
appropriate  to  support  her. 
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Analysis 

Issue  previously  decided  by  Beaudoin  J. 

[45]  In  bis  decision,  St.  Lewis  v.  Rancourt,  2012  ONSC  4494,  dated  August  2, 2012, 
Beaudoin  J.  has  already  ruled  that  the  evidence  sought  to  be  introduced  in  Rancourt's  April  23 
and  May  23  affidavits  was  irrelevant  to  the  issues  involved  in  the  champerty  motion.  As  a  result, 
I  agree  with  the  University's  submission  that  based  on  Beaudoin  J, 's  findings,  the  defendant  is 
estopped  from  relitigating  the  same  issues  raised  in  the  above  affidavits,  in  this  champerty 
motion 

[46]  In  his  decision  of  August  2,  2012,  Beaudoin  J.  held  that  the  only  relevant  allegations  of 
tact  related  to  champerty  and  maintenance  motion  were  those  made  by  Rancourt  in  his  Notice  of 
Motion  and  supporting  affidavit  dated  in  January  2012.  Those  allegations  were  as  follows: 

(1)  The  University  is  entirely  funding  the  litigation; 

(2)  The  University  will  receive  a  share  of  the  proceeds;  and 

(3)  The  University  is  using  the  fact  of  the  defamation  suit  to  bar  the  defendant  a 
return  to  his  post  even  if  his  dismissal  is  found  to  be  unjustified. 

[47]  Beaudoin  J.  ruled  that  the  evidence  which  sought  to  establish  "that  the  real  motive  for  the 
University  funding  the  litigation  of  the  Plaintiff  is  to  persecute,  harm  and/or  suppress  the 
Defendant  and,  as  such,  the  action  is  vexatious  and  an  abuse  of  process",  was  irrelevant  and 
inadmissible  on  the  champerty  motion. 

[48]  If  an  issue  has  been  decided  by  the  Court  between  the  same  parties,  then  neither  party  can 
be  allowed  to  argue  the  same  issue  over  again.  The  interlocutory  judgment  of  Beaudoin  J.  at 
para.  30  on  that  issue  is  binding,  when  the  same  question  is  raised  between  the  same  parties  in 
the  same  action.  (See  Diamond  v.  Western  Realty  Co.,  [1924]  S.C.R.  308,  at  p.  8;  Hawley  v. 
North  Shore  Mercantile  Corp.,  2009  ONCA679,  255  O.A.C.  143,  at  paras.  25-26  and 
Toronto-Dominion  Bank  v.  Leigh  Instruments  Ltd.  (Trustee  of)  (1997),  35,  O.R.  (3d)  273  at 
pages  3-6.) 

[49]  In  the  case  conference  decision  of  April  2,  2012,  Beaudoin  J.  decided  that  Rancourt  was 
permitted  to  deliver  a  supplementary  affidavit  by  April  23,  2012  to  respond  to  the  evidence  given 
by  Mr.  Giroux  at  his  cross-examination  The  affidavits  of  April  23rd  and  May  23rd  do  not  respond 
to  Mr.  Giroux's  evidence  other  than  attaching  an  irrelevant  article  about  the  merits  of  Rancourt's 
dismissal  written  by  a  professor  from  the  University  of  Waterloo.  Rancourt's  supplemental 
affidavits  attempt  to  introduce  evidence  of  e-mails  indicating  that  Allan  Rock  was  upset  with 
some  of  Rancourt's  actions  and  statements  made  before  the  University  decided  to  terminate 
Rancourt's  employment  as  a  professor, 

[50]  I  agree  with  the  University's  submission  that  the  evidence  sought  to  be  filed  in 
Rancourt's  April  23  and  May  23,  2012  affidavits  is  irrelevant  and  inadmissible.  Beaudoin  J.  has 
previously  decided  that  relevancy  was  determined  by  an  examination  of  the  issues  raised  in  his 
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motion  and  by  a  review  of  the  affidavits  filed  in  support  of  the  champerty  motion  by  Rancourt  in 
January  2012  and  the  affidavits  filed  in  response.  Leave  to  Appeal  was  denied  and  this  decision 
remains  final  and  binding  on  the  parties. 

Further  affidavits  not  permitted  after  cross-examination  under  Rub  39,02(2) 

[51]  The  University  also  submits  that  Rancourt's  affidavits  of  April  23  and  May  23,  2012 
should  not  be  admitted  because  they  do  not  comply  with  Rule  39.02(2)  which  reads  as  follows: 

A  party  who  has  cross-examined  on  an  affidavit  delivered  by  an  adverse 
party  shall  not  subsequently  deliver  an  affidavit  for  use  at  the  hearing  or  conduct 
an  examination  under  rule  39.03  without  leave  or  consent,  and  the  court  shall 
grant  leave,  on  such  terms  as  are  just,  where  it  is  satisfied  that  the  party  ought  to 
be  permitted  to  respond  to  any  matter  raised  on  the  cross-examination  with 
evidence  in  the  form  of  an  affidavit  or  a  transcript  of  an  examination  conducted 
under  rule  39.03.  RR.O.  1990,  Reg.  194,  r.  39.02  (2). 

[52]  The  Notice  of  Motion  and  supporting  affidavit  of  January  16,  2012  filed  by  Rancourt 
made  no  mention  of  the  alleged  motive  set  out  in  para,  30  of  Beaudoin  J.'s  reasons  of 
August  2,  2012.  Rancourt's  affidavits  of  April  23rd  and  May  23rd  only  peripherally  address  an 
alleged  improper  motive  which  was  not  mentioned  in  Rancourt's  initial  motion  materials,  and 
consequently  this  issue  was  not  specifically  addressed  in  any  of  St,  Lewis'  or  the  University's 
responding  materials.  The  responding  parties  argue  that  the  affidavits  should  be  inadmissible  for 
this  reason  as  wel 

[53]  Rule  39.02(2)  requires  that  leave  be  obtained  in  order  to  file  further  affidavits  after  a 
party  has  completed  his  or  her  cross-examinations.  In  Sure  Track  Courier  Ltd.  v.  Kaisersingh, 
2011  ONSC  7388  (Ont.  Sup.Ct.),  at  para.  29,  the  Court  stated  that  leave  to  file  affidavits  after 
cross- examination  should  be  granted  sparingly. 

[54]  The  criteria  for  granting  leave  to  file  additional  affidavit  material,  after  cross-exarnination 
on  the  affidavits  have  been  completed,  were  set  out  in  First  Capital  Realty  Inc.  v. 
Centrecorp  Management  Services  Ltd.,  (2009)  258  O.A.C.  76  (Ont.  Sup  Ct.  (Div.  Ct.)),  at 
para.  13,  where  the  Divisional  Court  stated  as  follows: 

1)  Is  the  evidence  relevant? 

2)  Does  the  evidence  respond  to  a  matter  raised  on  the  cross-examination,  not 
necessarily  raised  for  the  first  time? 

3)  Would  granting  leave  to  file  the  evidence  result  in  non-compensable 
prejudice  that  could  not  be  addressed  by  imposing  costs,  terms,  or  an 
adjournment? 

4)  Did  the  moving  party  provide  a  reasonable  or  adequate  explanation  for  why 
the  evidence  was  not  included  at  the  outset? 

[55]  I  find  that  leave  to  adduce  the  further  affidavits  of  April  23  and  May  23  by  Rancourt  after 
he  completed  his  cross-examinations,  do  not  meet  the  tests  set  out  above  in  First  Capital 
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Realty  Inc.,  supra.  Firstly,  the  evidence  contained  in  the  affidavits  is  not  relevant  to  the  issues 
identified  in  Rancourt's  motion  and  affidavit  materials  filed  in  January  2012,  This  issue  has 
already  been  decided  by  BeaudoinJ.  and  leave  to  appeal  denied.  Secondly,  the  evidence 
contained  in  the  two  affidavits  does  not  respond  to  a  matter  raised  in  the  cross-exarninations,  nor 
does  it  respond  to  the  evidence  given  by  Mr.  Giroux  on  his  cross-examhatioa  The  only  exhibit 
related  to  Mr.  Giroux's  cross-examination  is  an  irrelevant  article  written  by  a  University  of 
Waterloo  professor  about  Rancourt's  dismissal  (Exhibit  D).  In  his  case  conference  decision  of 
April 2, 2012,  BeaudoinJ.  permitted  Rancourt  to  file  a  further  affidavit  only  in  response  to 
Mr,  Giroux's  exarnination.  I  would  allow  Rancourt's  April  23,  2012  affidavit  to  be  filed  but  only 
as  it  relates  to  Exhibit  D.  However,,  I  also  find  that  Exhibit  D  is  irrelevant  hearsay  evidence 
which  is  not  relevant  to  the  champerty  motioa 

[56]  Thirdly,  the  evidence  attached  to  Rancourt's  affidavit  consists  of  documents  put  to 
witnesses  during  cross-exarnination  which  the  witnesses  objected  to  or  did  not  recognize. 
Rancourt  had  all  of  these  documents  in  his  possession  before  the  cross-examination  took  place,  I 
agree  with  the  University's  submissions  that  a  party  cannot  "bootstrap  the  admissibility  of  a 
subsequent  affidavit  by  putting  the  evidence  in  that  affidavit  to  a  witness  in  cross-examination 
and  using  that  witness'  proper  refusal  or  lack  of  knowledge  to  form  the  basis  for  its  subsequent 
admissibility." 

[57]  Finally,  I  find  that  the  University  would  suffer  prejudice  if  the  issues  as  pleaded  in  the 
motion  filed  in  January  2012  were  changed  by  filing  new  affidavits  raising  additional  issues  after 
cross-examinations  were  completed.  Rancourt  has  not  provided  any  reasonable  or  adequate 
explanation  for  why  the  evidence  he  attached  to  his  April  and  May  affidavits  was  not  included  in 
his  affidavit  and  materials  filed  in  January  2012,  as  these  materials  were  in  his  possession  before 
he  cross-examined  President  Rock. 

[58]  Even  if  the  April  23rd  and  May  23rd  affidavits  were  admitted  as  evidence  of  the  exhibits 
attached  to  the  affidavits,  I  find  that  the  exhibits  (other  than  Exhibit  D)  consist  of  copies  of 
e-mails  to  or  from  Allan  Rock  which  indicate  that  Allan  Rock  disagreed  with  certain  actions  or 
statements  made  by  Rancourt.  This  evidence  is  not  surprising  as  President  Rock  decided  to 
terminate  Rancourt's  employment  as  a  professor  in  2009,  because  President  Rock  and  the 
University  disagreed  with  Rancourt's  conduct  as  a  professor.  However,  the  attached  exhibits  do 
not  constitute  evidence  that  the  University  agreed  to  fund  St.  Lewis'  defamation  action  for 
improper  reasons.  To  suggest  that  the  e-mails  attached  as  exhibits  to  the  April  23rd  and  May  23rd 
affidavits  constitute  evidence  of  an  improper  motive  by  the  University  for  funding  St.  Lewis' 
defamation  action  is  pure  speculation  on  Rancourt's  part. 

Disposition  of  the  admissibility  of  the  April  23  and  May  23,  2012  affidavits 

[59]  For  the  above  reasons,  I  find  that  the  April  23  and  May  23,  2012  affidavits  filed  by 
Rancourt  are  inadmissible  on  the  champerty  motion  and  even  if  they  were  admissible  they  do  not 
constitute  relevant  evidence  of  an  improper  motive  of  the  University  but  are  mere  speculation. 
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Issue  #2      Should  a  trial  of  an  issue  be  ordered? 

[60]  In  his  factum,  Rancourt  requests  that  the  issue  of  staying  St,  Lewis'  action  as  an  abuse  of 
process  on  the  basis  of  maintenance  and  champerty  be  disposed  of  by  a  trial  of  an  issue  pursuant 
to  Rule  37.13(2)(b). 

[61]  St.  Lewis  submits  that  this  is  yet  another  attempt  by  Rancourt  to  delay  the  determination 
of  his  champerty  motion,  and  is  contrary  to  his  previous  representations  to  the  Court  that  his 
champerty,  maintenance  and  abuse  of  process  motion  had  to  be  decided  prior  to  trial  because  it 
could  end  the  litigation. 

[62]  At  the  May  4,  2012  case  management  conference,  BeaudomJ.  set  August  29,  2012  for 
Rancourt' s  champerty  motion  to  be  heard.  The  August  29th  hearing  date  was  cancelled  due  to 
Rancourt' s  allegations  of  bias  against  BcaudoinJ.  After  I  was  appointed  as  the  case  management 
judge,  1  set  the  date  of  December  13,  2012  to  hear  Rancourt's  champerty  motion.  This  date  was 
set  at  a  case  conference  held  on  September  27,  2012. 

[63]  Rancourt  did  not  give  any  notice  to  the  responding  parties  prior  to  November  30,  2012 
when  he  filed  his  factum  that  he  would  seek  an  order  directing  a  trial  of  the  maintenance  and 
champerty  issues  rather  than  having  his  motion  heard.  Rancourt  seeks  to  change  his  prior 
submissions  that  the  champerty  and  abuse  of  process  issues  had  to  be  decided  prior  to  trial.  He 
seeks  to  change  his  position  and  argue  that  this  matter  should  be  decided  at  trial  or  by  a  trial  of 
an  issue, 

[64]     Rule  21.01  (3)(d)  reads  as  follows : 

(3)  A  defendant  may  move  before  a  judge  to  have  an  action  stayed  or 
dismissed  on  the  ground  that, 


(d)  the  action  is  frivolous  or  vexatious  or  is  otherwise  an  abuse  of  the 
process  of  the  court,  and  the  judge  may  make  an  order  or  grant  judgment 
accordingly. 

[65]     Rule  37.13(2)  reads  as  follows: 

A  judge  who  hears  a  motion  may, 

(a)  in  proper  case,  order  that  the  motion  be  converted  into  a  motion  for 
judgment;  or 

(b)  order  the  trial  of  an  issue,  with  such  directions  as  are  just,  and  adjourn  the 
motion  to  be  disposed  of  by  the  trial  judge.  R.R.O.  1990,  Reg.  194, 
r.  37.13  (2). 

[66]  Rancourt  brought  this  motion  in  January  2012  seeking  to  stay  or  dismiss  St.  Lewis' 
defoliation  action  as  an  abuse  of  process  based  on  champerty  and  maintenance.  All  parties  have 
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filed  numerous  affidavits,  the  responding  parties  have  been  cross-examined  on  their  affidavits,  a 
refusals  motion  was  brought  by  Rancourt  with  regards  to  the  University's  affiant's  refusal  to 
answer  certain  questions,  the  date  to  hear  the  champerty  motion  was  set  for  August  29,  2012  and 
then  adjourned  due  to  an  allegation  of  bias  against  BeaudoinJ.  and  rescheduled  to 
December  13,  2012. 

[67]  Rancourt' s  first  objection  to  this  motion  being  heard  and  his  request  that  the  court  order  a 
trial  of  the  issue,  pursuant  to  Rule  37.1 3(2)(b)  and  (3)  was  in  his  fhctum  dated  and  filed  on 
November  30, 2012.  This  factum  was  delivered  approximately  11  months  after  Rancourt  had 
commenced  this  motion  and  after  the  motion  date  had  been  set  for  August  29th  and  then 
adjourned  to  December  13th  for  a  full  day  hearing.  In  addition,  the  motion  has  now  been  fully 
argued  by  the  parties. 

[68]  Rule  1.04  requires  that  the  Rules  "be  liberally  construed  to  secure  the  just,  most 
expeditious  and  least  expensive  determination  of  every  civil  proceeding  on  its  merits." 

[69]  Rancourt  now  submits  that  there  is  conflicting  material  evidence,  in  which  credibility  is 
an  essential  feature,  which  he  submits  requires  a  trial  of  an  action  to  resolve. 

[70]  Rancourt  submits  that  main  material  conflict  in  the  evidence  is  that  President  Rock  has 
given  sworn  evidence  that  the  University's  motive  for  funding  the  plaintiffs  litigation  were 
proper.  Rancourt  alleges  that  a  possible  animus  of  President  Rock  towards  him  because  of  his 
dismissal  as  a  Professor  in  2009  constitutes  evidence  of  an  improper  motive  for  the  University  to 
pay  legal  costs  of  one  of  its  employees,  St.  Lewis,  to  pursue  a  defamation  action  against  him. 

[71]  The  University  and  St.  Lewis  submit  that  there  is  no  evidence  of  an  improper  motive  for 
the  University's  decision  to  fund  St.  Lewis'  defamation  action  because  Beaudoin  J.  has  held  that 
the  issues  raised  in  the  April  23rd  and  May  23rd  affidavits  are  not  relevant  and  as  such,  they  are 
not  admissible.  I  have  held  that  Beaudoin  J.  lias  already  decided  this  and  I  have  not  admitted  the 
affidavits. 

[72]  Rancourt  submits  that  the  University's  real  motive  for  funding  St.  Lewis'  defamation 
action  against  him  was  to  persecute  or  harm  him  Beaudoin  J,  has  already  ruled  that  the  evidence 
by  which  Rancourt  sought  to  establish  the  "real  motive  for  the  University  funding  the  litigation 
of  the  Plaintiff  is  to  persecute,  harm,  and/or  suppress  the  Defendant  and,  as  such,  that  the  action 
is  vexatious  and  an  abuse  of  process"  was  irrelevant  and  inadmissible  on  his  champerty  motion. 
As  a  result  of  his  finding,  this  issue  has  been  decided  by  Beaudoin  J.  and  therefore,  I  find  that 
there  is  no  material  conflict  in  the  evidence  which  requires  a  trial  of  an  issue. 

[73]  Even  if  the  affidavits  of  April23rd  and  May  23,  2012  were  admitted,  I  conclude  that  there 
is  no  conflict  in  the  material  evidence  related  to  the  plaintiff's  motive  for  commencing  litigation 
against  Rancourt,  The  plaintiffs  uncontradicted  evidence  is  that  she  decided  to  commence  action 
against  Rancourt  to  protect  her  reputation  and  that  decision  was  not  made  by  the  University. 

[74]  With  regards  to  Rancourt' s  submission  that  there  is  a  conflict  in  the  evidence  over 
President  Rock's  motive  for  funding  St.  Lewis'  defamation  action,  I  find  that  even  if  the 
subsequent  affidavits  were  considered,  there  is  simply  no  evidence  that  Rancourt  has  produced 
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showing  that  the  University  had  an  improper  motive  for  funding  an  employee's  defamation 
action  other  than  his  speculation  about  a  possible  improper  motive  because  he  is  in  a  labour 
dispute  with  the  University. 

[75]  1  am  also  not  satisfied  that  there  is  a  conflict  in  the  evidence  related  to  the  motive  by 
President  Rock.  He  has  sworn  an  affidavit  setting  forth  his  reasons  for  agreeing  to  fund 
St.  Lewis'  defamation  action.  He  has  been  cross-examined  on  his  affidavit  and  no  contradictions 
have  arisen  from  President  Rock's  cross-examination  that  would  warrant  a  trial  of  this  issue. 

[76]  1  also  find  that  to  order  a  trial  of  an  issue  after  extensive  cross-examinations  were 
conducted,  where  the  parties  have  spent  time  and  incurred  substantial  expense  over  an  f  f  month 
period,  where  Rancourt  has  changed  his  approach  and  now  seeks  to  have  his  motion  turned  into  a 
trial  of  an  issue  would  be  inconsistent  with  the  principles  set  out  in  Rule  1.04.  Rancourt's  request 
to  convert  his  motion  into  a  trial  of  an  issue  would  create  unnecessary  expense  and  delay  and  is 
not  necessary  to  secure  a  just  result  because  the  issues  have  already  been  defined  by  Rancourt  in 
his  January  motion  materials  and  the  respondents  in  their  responding  affidavits  as  confirmed  by 
Beaudoin  I's  decision.  There  is  only  mere  speculation  by  Rancourt  that  the  University  agreed  to 
fund  St.  Lewis'  defamation  action  for  an  improper  purpose  or  improper  motive. 

Disposition  of  Issue  #2 

[77]     For  the  above  reasons,  a  trial  of  the  issues  raised  in  this  motion  will  not  be  ordered. 

Issue  #3      Does  the  University's  agreement  to  pay  for  St,  Levris*  legal  costs  of  her 
defamation  action  against  Rancourt  constitute  champerty  and  maintenance? 

Maintenance 

[78]  Maintenance  is  defined  as  the  officious  intermeddling  in  the  litigation  of  others  for  an 
improper  purpose.  At  p.  157,  in  the  Introduction  to  the  Canadian  Law.  of  Torts,  G.H.L.  Fridman 
2nd  ed.,  LexisNexis,  Canada,  2003,  the  author  states  as  follows: 

Maintenance  is  the  officious  intermeddling  in  the  litigation  of  others,  for  an 
improper  motive,  when  the  maintainer  has  no  personal  interest  in  such  litigation 
and  the  assistance,  which  usually  takes  the  form  of  financial  support,  is 
unjustified.  Champerty  occurs  when,  in  return  for  such  support,  the  parties  to  the 
arrangement  agree  that  any  profits  of  the  action  will  be  shared  between  them. 
Champerty  is  an  "aggravated"  or  "egregious"  form  of  maintenance,  in  which  there 
is  the  added  element  that  the  maintainer  shares  the  profits  of  the  litigation. 
Without  maintenance  there  can  be  no  champerty. 

[79]  In  The  Law  of  Civil  Procedure  in  Ontario,  Morden  and  Perell,  1st  ed.,  LexisNexis, 
Toronto,  2010,  at  pages  72-73  the  authors  state  that  maintenance  and  champerty  were  torts  and 
state  as  follows: 

The  presence  of  maintenance  or  champerty  may  be  a  bar  to  a  proceeding. 
Maintenance  and  champerty  are  torts,  and  they  were  once  regarded  as  criminal 
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offences.  The  gravamen  of  these  torts  is  a  person's  officious  intermeddling  or 
profiteering  in  another  person's  lawsuit.  ...  An  action  that  involves  maintenance 
or  champerty  may  be  dismissed  as  an  abuse  of  process.  (Operation  I  Inc.  v. 
Phillips,  [2004]  O.J.  No.  5290  (Ont.  S.C.J.)  and  Wong  v.  Second  Cup  Ltd.,  [2005] 
O.J.  No.  2897  (Ont.  Master) 

[80]     At  page  73,  Morden  and  Perell  write: 

The  focus  of  attention  of  maintenance  . . .  There  is  no  maintenance  unless  there  is 
an  improper  motive,  (Lorch  v.  McHale,  [2008]  O.J.  No.  2807,  92  O.R.  (3d)  305 
(Ont.  S.C.J.);  S.  v.  K.,  [1986]  O.J.  No.  3035,  55  O.R  (2d)  111  (Ont.  Dist.  Ct.)) 
and  there  is  no  maintenance  if  the  alleged  maintainer  has  a  legitimate  reason  or 
justification  for  assisting  the  litigant,  (Lorch  v.  McHale,  supra;  Morgan  v. 
Steffanini,  [2005]  OJ.  No.  1606  (Ont.  S.C.J.);  Ingle  v.  ACA  Assurance,  [2005] 
O.J.  No.  4653  (Ont.  S.C.J.)) 
[81]  In  Mclntyre  Estate  v.  Ontario  (Attorney  General)  (2002),  61  O.R.  (3d)  257  (Ont.  C.A.)  at 
para.  34,  the  Court  of  Appeal  stated  as  follows  on  the  subject  of  maintenance: 

For  there  to  be  maintenance  the  person  allegedly  maintaining  an  action  or 
proceeding  must  have  an  improper  motive  which  motive  may  include,  but  is  not 
limited  to,  officious  intermeddling  or  stirring  up  strife.  There  can  be  no 
maintenance  if  the  alleged  maintainer  has  a  justifying  motive  or  excuse. 

[82]  To  summarize  the  above  cases  and  statements,  in  order  to  succeed  on  his  motion  to  obtain 
a  stay  of  the  action  as  an  abuse  of  process  based  on  maintenance  and  champerty,  Rancourt  must 
show  that: 

(a)  there  has  been  officious  intermeddling  by  the  University,  namely,  that  the 
University  has  funded  St.  Lewis'  defamation  action  that  she  would  not  have 
otherwise  pursued; 

(b)  the  University  did  not  have  a  legitimate  reason  or  justification  for  assisting 
St.  Lewis  by  providing  funding;  and 

(c)  the  University  had  an  improper  motive  for  funding  St.  Lewis'  libel  actioa 
(a)       Officious  intermeddling 

[83]  The  uncontradicted  evidence  of  St.  Lewis  and  Dean  Feldthusen  was  that  St.  Lewis  had 
decided  to  sue  Rancourt  for  defamation  before  she  asked  the  University  to  pay  for  her  legal  fees 
to  do  so.  Dean  Feldthusen  supported  St.  Lewis'  request  for  funding  and  arranged  a  meeting  with 
the  President  of  the  University.  President  Allan  Rock  agreed,  on  behalf  of  the  University,  to  pay 
St.  Lewis'  legal  costs  to  sue  Rancourt  for  defamation  to  protect  her  reputation  as  an  employee  of 
the  University. 

[84]  In  Hill  v.  Church  of  Scientology  of  Toronto,  [1992]  O.J.  No.  451  (S.C.J.),  affd  [1995] 
2  S.C.R.  1130,  the  Supreme  Court  of  Canada  found  no  impropriety  in  the  Government  of  Ontario 
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funding  an  employee's  libel  action  against  a  private  entity.  The  University  of  Ottawa  is  a  private 
entity  and  is  not  a  governmental  body,  however,  does  receive  grants  from  governments. 

[85]  The  reason  the  University  agreed  to  pay  St.  Lewis'  legal  costs  for  her  libel  action  were 
set  out  in  a  letter  from  the  University's  counsel,  David  Scott,  which  were  referred  to  in  the  facts 
above.  The  relevant  parts  of  the  University's  reasons  were  that  the  alleged  defamatory  remarks 
about  St.  Lewis  were  occasioned  by  work,  which  she  undertook  at  the  request  of  the  University 
and  in  the  course  of  her  duties  and  responsibilities  as  an  employee  of  the  University.  Her  efforts 
were  not  personal  but  in  the  interest  of  the  University.  Furthermore,  the  racist  attack  upon  her 
took  this  case  out  of  the  ordinary  and  in  the  view  of  the  University  created  a  moral  obligation  to 
provide  support  for  her  in  defence  of  her  reputation 

[86]  The  uncontradicted  evidence  before  me  is  that  the  University  agreed  to  pay  an 
employee's  legal  fees,  in  this  case,  Professor  St.  Lewis,  to  fund  her  libel  action  which  was 
commenced  to  defend  her  reputation.  I  therefore  find  that  the  University's  agreement  to  fund  an 
employee's  defamation  action  does  not,  as  was  the  case  in  Hill  v.  Church  of  Scientology  of 
Toronto,  ibid,  constitute  officious  intermeddling  in  litigation  as  St.  Lewis  had  decided  to  sue 
Rancourt  for  libel  to  protect  her  reputation  before  the  University  agreed  to  fund  her  legal  fees. 

(b)  and  (c)      Legitimate  reason  or  justification  for  assisting  St.  Lewis  or  improper  purpose 

[87]  Rancourt  speculates  and  alleges  that  Allan  Rock  as  President  of  the  University  had  an 
improper  motive  for  funding  St.  Lewis'  libel  action  against  him  He  alleges  that  the  University 
agreed  to  fund  her  defamation  action  in  order  to  stigmatize  and  silence  him  after  the  University 
dismissed  him  from  his  full  tenured  professorship  on  April  1,2009. 

[88]  There  can  be  no  maintenance  if  the  University  had  a  legitimate  reason  or  justification  for 
assisting  the  litigant.  The  evidence  is  uncontradicted  from  President  Rock,  Mr.  Giroux, 
Dean  Feldthusen  and  St.  Lewis  that,  the  University's  reasons  for  assisting  St.  Lewis  by  paying 
her  legal  fees,  was  to  defend  her  reputation.  The  reasons  were  set  out  in  the  letter  from  its 
counsel,  David  Scott,  namely,  because  her  reputation  was  attacked  during  the  course  of  her 
employment  by  the  University  and  also  because  the  University  felt  that  it  had  a  moral  obligation 
to  assist  her  to  defend  her  reputation  in  these  special  circumstances  from  a  racist  attack. 

[89]  In  Hill  v.  Church  of  Scientology  of  Toronto,  [1995]  2  S.C.R.  1130,  the  Supreme  Court  of 
Canada  made  several  comments  about  the  fact  that  the  Ontario  Government  paid  for  the  legal 
fees  for  the  Crown  Attorney,  S.  Casey  HiH,  to  sue  the  Church  of  Scientology  for  libel.  Similar 
allegations  to  those  made  by  Rancourt  were  levelled  at  Hie  Ontario  Government.  Paragraph  70  of 
the  Hill  decision  reads  as  follows: 

They  further  submit  that  Casey  Hill  commenced  these  legal  proceedings  at  Hie 
direction  and  with  the  financial  support  of  the  Attorney  General  in  order  to 
vindicate  the  damage  to  the  reputation  of  the  Ministry  resulting  from  criticism 
levelled  at  the  conduct  of  one  of  its  officials.  It  is,  therefore,  contended  that  this 
action  represents  an  effort  by  a  government  department  to  use  the  action  of 
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deiamation  to  restrict  and  infringe  the  freedom  of  expression  of  the  appellants  in  a 
manner  that  is  contrary  to  the  Charter. 

[90]  At  para.  71,  the  Supreme  Court  states  that  "These  submissions  cannot  be  accepted.  They 
have  no  legal,  evidentiary  or  logical  basis  of  support."  At  para,  75,  the  Court  continued  by  stating 
that  "The  appellants  impugned  the  character,  competence  and  integrity  of  Casey  Hill,  himself, 
and  not  that  of  the  government.  He,  in  turn,  responded  by  instituting  legal  proceedings  in  his  own 
capacity." 

[91]  In  Hill  v.  Church  of  Scientology  of  Toronto,  ibid,  the  Government  of  Ontario  paid  for  the 
legal  costs  for  one  of  its  Crown  Attorney,  S.  Casey  Hill,  to  fund  a  libel  action  against  the 
Church  of  Scientology.  Rancourt  is  speculating  that  the  University  had  other  improper  motives, 
namely  to  silence  him.  However,  they  are  not  supported  by  any  evidence  as  his  allegation  denied 
by  President  Rock,  by  St.  Lewis,  by  Dean  Feldthusen  and  by  Mr,  Giroux.  The  University  docs 
not  deny  that  it  terminated  Rancourt  and  he  is  involved  in  a  labour  arbitration  with  his  union  to 
determine  whether  his  dismissal  was  justified.  This  is  a  separate  issue  and  does  not  constitute 
evidence  of  an  improper  motive  on  the  part  of  the  University. 

[92]  Rancourt's  speculation  that  the  University  agreed  to  pay  St,  Lewis'  legal  costs  of  her 
defoliation  action  in  order  to  silence  and  stigmatize  him  is  unsupported  by  any  evidence.  Even  if 
the  April  23rd  and  May  23rd  affidavits  were  considered,  1  find  that  the  evidence  introduced  by 
Rancourt  does  not  contradict  the  evidence  of  Mr.  Rock,  Ms.  St.  Lewis,  Dean  Feldthusen  or 
Mr.  Giroux,  with  regards  with  the  reasons  that  the  University  agreed  to  lund  St.  Lewis' 
defoliation  action  against  the  defendant.  As  a  result,  there  is  no  issue  of  credibility  on  these 
matters  that  require  a  trial  of  an  issue. 

[93]  The  situation  for  St.  Lewis  is  very  similar  to  those  in  the  case  of  Hill  v.  Church  of 
Scientology  as  St.  Lewis  was  an  employee  and  made  her  own  decision  to  commence  a  libel 
action  to  defend  her  reputation  and  the  University,  as  her  employer,  agreed  to  pay  for  her  legal 
costs  because  her  reputation  was  damaged  in  the  course  of  her  employment.  I  find  that  the 
University  had  a  legitimate  reason  for  assisting  St.  Lewis  and  there  is  no  evidence  that  the 
University  agreed  to  fund  St.  Lewis'  libel  action  for  an  improper  purpose  or  based  on  an 
improper  motive. 

Champ  erty 

[94]     As  set  out  in  para,  [78]  of  this  decision: 

Champerty  is  an  "aggravated"  or  "egregious"  form  of  maintenance,  in  which  there 
is  the  added  element  that  the  maintainer  shares  the  profits  of  the  litigation. 

[95]  The  uncontradicted  evidence  before  me  is  that  there  was  never  any  agreement  between 
St.  Lewis  and  the  University  to  share  in  the  proceeds  of  the  libel  action.  The  University  agreed  to 
fund  St.  Lewis'  costs  to  pursue  a  defamation  action  against  Rancourt  to  defend  her  reputation  at 
the  meeting  of  April  15,2011  without  any  agreement  that  the  University  would  share  in  the 
proceeds  of  the  litigation. 
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[96]  Professor  St.  Lewis  decided,  when  issuing  her  statement  of  claim,  that  half  of  any 
punitive  damages  awarded  would  be  paid  to  a  scholarship  fund.  Her  statement  of  claim  was 
issued  after  the  University  agreed  to  pay  for  her  legal  costs,  St.  Lewis'  unilateral  decision  to 
donate  a  share  of  the  punitive  damages  awarded  to  a  scholarship  fund  administered  through  the 
University  does  not  constitute  a  contractual  agreement  to  share  in  the  proceeds.  This  proposal 
could  be  unilaterally  revoked  by  St.  Lewis  at  any  time. 

[97]  I  therefore  find  that  the  University's  agreement  to  fund  St.  Lewis'  defamation  action  did 
not  constitute  champerty  because  there  was  no  agreement  that  the  University  would  share  in  the 
proceeds  of  the  action. 

Was  there  trafficking  in  litigation? 

[98]  In  Dugal  v.  Manulife  Financial  Corporation,  2011  ONSC  1785,  at  para.  8,  Strathy  J, 
dismissed  a  defendant's  claim  that  a  third  party  funding  agreement  in  a  class  action  was 
champertous  and  unlawful  under  An  Act  respecting  Champerty,  R.S.O.  1897,  c.  327. 
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[99]     At  para.  33 ,  Strathy  J.  stated: 

(a)  ...Just  as  contingency  fee  agreements  have  been  recognized  as  providing 
access  to  justice,  so  too  third  party  indemnity  agreements  can  avoid  the 
unfortunate  result  that  individuals  with  potentially  meritorious  claims 
cannot  bring  them  because  they  are  unable  to  withstand  the  risk  of  loss: 
see  Mclntyre  Estate  at  para.  55. 

(b)  There  is  no  evidence  that  CFI  stirred  up,  incited  or  provoked  this 
litigation,  within  the  meaning  of  the  term  "moved"  in  s.  1  of  the 
Champerty  Act:  see  Mclntyre  Estate  at  para.  41.  On  the  contrary,  the 
plaintifls  demonstrated  a  clear  intention  to  proceed  with  this  litigation 
before  CFI  came  on  the  scene. 

[100]  In  this  case,  St.  Lewis  advised  Dean  Feldthusen  that  she  had  to  sue  Rancourt  for 
deiamation  and  requested  that  the  University  provide  funding  for  her  legal  costs. 

[101]  An  action  will  be  dismissed  as  being  frivolous  and  vexatious  or  abusive  under 
Rule  21.03(3)(d)  only  in  the  clearest  of  the  cases  if  on  the  lace  of  the  action  and  in  circumstances 
where  it  is  plain  and  obvious  that  the  case  cannot  succeed.  In  Sussman  v.  Ottawa  Sun,  [1997] 
O.J.  No.  181,  (Ont,  Gen.  Div.),  the  court  held  that  the  maintenance  and  champerty  were  not 
defences  to  an  action  and  as  such,  pleas  will  not  be  struck  out. 

[102]  In  Operation  1  Inc.  v.  Phillips,  2004  CariLH  48689  (ON  SC),  at  paras.  45  and  47, 
Cullity  J.  held  that  an  action  will  rarely  be  stayed  or  dismissed  as  an  abuse  of  process  based  on  a 
champertous  agreement.  He  held  that  the  champerty  must  rise  to  a  level  of  "trafficking  in 
litigation",  namely  be  an  "unjustified  buying  and  selling  of  rights  to  litigation  where  the 
purchaser  has  no  proper  reason  to  be  concerned  with  the  litigation",  to  be  considered  an  abuse  of 
process,  even  then  a  stay  will  not  necessarily  be  granted. 

[103]  I  find  the  University's  agreement  to  fund  St,  Lewis'  libel  action  does  not  constitute 
trafficldng  in  litigation  because  St.  Lewis  had  akeady  decided  to  sue  to  protect  her  reputation  and 
there  is  no  evidence  of  the  University  buying  or  selling  rights  to  litigation  as  it  did  not  even  have 
an  agreement  to  share  in  the  proceeds  of  the  action. 

Disposition  of  Issue  #3 

[104]  I  find  that  when  the  University  agreed  to  pay  for  St.  Lewis'  legal  fees  for  her  deiamation 
action  as  an  employee  to  assist  her  to  defend  her  reputation,  which  was  allegedly  damaged  in  the 
course  of  her  employment  for  the  University,  does  not  constitute  officious  intermeddling,  is  a 
legitimate  reason  or  justification  for  assisting  her  and  does  not  constitute  an  improper  purpose.  1 
have  found  that  the  University  did  not  enter  into  an  agreement  to  share  in  the  proceeds  of 
litigation,  and  as  a  result,  I  find  there  is  no  champerty.  For  the  same  reason,  the  University's 
agreement  to  fond  die  costs  of  the  libel  action  does  not  rise  to  the  level  of  trafficking  in  litigation 
as  there  was  no  purchase  or  sale  of  rights  to  the  libel  action  by  the  University. 
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Disposition  of  Motion 

[105]  Rancourt's  motion  to  stay  or  dismiss  the  action  on  the  basis  that  the  agreement  of  the 
University  to  fund  St.  Lewis'  defamation  action  was  the  product  of  maintenance  and  champerty 
is  dismissed. 

Costs 

[106]  The  plaintiff  and  the  University  shall  have  fifteen  (15)  days  to  make  submissions  on 
costs,  the  defendant  Rancourt  shall  have  fifteen  (15)  days  to  respond  and  St  Lewis  and  the 
University  shall  have  ten  (10)  days  to  reply. 


Mr.  Justice  Robert  J.  Smith 


Released:  March  13,  2013 


Appendix 


In  paragraphs  [17],  [37](c)  and  [42],  the  typographical  errors  have  been  corrected  to  reflect  the 
Danny  "Glover"  Routes  to  Freedom  Graduate  Law  Student  Scholarship  Fund  instead  of  the 
Danny  "Grover"  Routes  to  Freedom  Graduate  Law  Student  Scholarship  Fund. 

The  third  sentence  of  paragraph  [21]  has  been  changed  to  the  following: 

St.  Lewis  filed  affidavits  from  Bruce  Feldthusen,  Dean  of  the  Faculty  of 
Common  Law  at  the  University  and  the  plamtitti  St.  Lewis,  which  were  sworn  on 
February  21,2012. 

In  the  second  sentence  of  paragraph  [92],  the  typographical  error  has  been  corrected  from 
Ms.  Lewis  to  Ms.  St.  Lewis. 
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[1]  The  appellant  appeals  the  March  13,  2013  order  of  Smith  J.,  dismissing 
the  appellant's  motion  to  stay  or  dismiss  the  respondent,  Joanne  St.  Lewis' 
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defamation  order  against  him  on  the  basis  that  it  was  the  product  of  maintenance 
and  champerty.  We  are  not  persuaded  that  any  of  the  several  grounds  he 
advances  has  merit.  We  see  no  error  of  law  on  the  part  of  the  motion  judge  in 
concluding  on  the  ample  evidence  before  him  that  the  respondent's  employer's 
decision  to  fund  the  litigation  did  not  amount  to  maintenance  or  champerty.  Nor 
did  the  respondent's  unilateral  decision  to  donate  a  portion  of  any  punitive 
damages  she  might  receive  to  a  scholarship  at  the  employer  university  make  out 
maintenance  or  champerty.  Moreover,  the  underlying  findings  of  fact  made  by 
the  motion  judge  were  reasonably  supported  by  the  record. 

[2]  As  to  the  appellant's  bias  or  appearance  of  bias  submission,  it  in  our  view 
has  no  merit,  it  was  fully  considered  by  Annis  J.  and  rejected.  We  agree  with 
that  decision  and,  in  any  event,  that  decision  is  not  open  to  challenge  in  this 
court. 

[3]  The  appellant  also  argued  in  his  factum  that  the  motion  judge  had  not 
given  him  adequate  time  to  make  his  submissions.  We  reject  this  argument. 
The  time  allocated  was  clearly  announced  and  reasonable. 

[4]  This  appeal  is  accordingly  dismissed.  The  appellant  shall  pay  the 
respondent,  Ms.  St.  Lewis,  costs  in  the  amount  of  $20,000,  all  inclusive,  and  pay 
the  respondent  university  costs  in  the  amount  of  $15,000,  all  inclusive. 
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Appeal  From: 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO 
Catchwords: 

Labour  law  —  Arbitration  —  Dismissal  without  just  cause  —  Evidence  —  Recreation  instructor  dis- 
missed after  being  convicted  of  sexual  assault  -  Conviction  upheld  on  appeal    Arbitrator  ruling 
that  instructor  had  been  dismissed  without  just  cause  —  Whether  union  entitled  to  relitigate  issue 
decided  against  employee  in  criminal  proceedings  —  Evidence  Act,  R.S.O.  1990,  c.  E.23,  s.  22.1  -- 
Labour  Relations  Act,  S.O.  1995,  c.  1,  Sch.  A,  s.  48. 
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Judicial  review  —  Standard  of  review  —  Labour  arbitration  —  Recreation  instructor  dismissed  after 
being  convicted  of  sexual  assault  —  Arbitrator  ruling  that  instructor  had  been  dismissed  without  just 
cause  —  Whether  arbitrator  entitled  to  revisit  conviction  —  Whether  correctness  is  appropriate 
standard  of review  --  Evidence  Act,  R.S.O.  1990,  c.  E.23,  s.  22.1  -  Labour  Relations  Act,  S.O.  1995, 
c.  1,  Sch.  A,  s.  48. 

Summary: 

O  worked  as  a  recreation  instructor  for  the  respondent  City.  He  was  charged  with  sexually  assault- 
ing a  boy  under  his  supervision.  He  pleaded  not  guilty.  At  trial  before  a  judge  alone,  he  testified  and 
was  cross-examined.  [page78]  The  trial  judge  found  that  the  complainant  was  credible  and  that  O 
was  not.  He  entered  a  conviction,  which  was  affirmed  on  appeal.  The  City  fired  O  a  few  days  after 
his  conviction.  O  grieved  the  dismissal.  At  the  arbitration  hearing,  the  City  submitted  the  com- 
plainant's testimony  from  the  criminal  trial  and  the  notes  of  O's  supervisor,  who  had  spoken  to  the 
complainant  at  the  time.  The  complainant  was  not  called  to  testify.  O  testified,  claiming  that  he  had 
never  sexually  assaulted  the  boy.  The  arbitrator  ruled  that  the  criminal  conviction  was  admissible 
evidence,  but  that  it  was  not  conclusive  as  to  whether  O  had  sexually  assaulted  the  boy.  No  fresh 
evidence  was  introduced.  The  arbitrator  held  that  the  presumption  raised  by  the  criminal  conviction 
had  been  rebutted,  and  that  O  had  been  dismissed  without  just  cause.  The  Divisional  Court  quashed 
the  arbitrator's  ruling.  The  Court  of  Appeal  upheld  that  decision. 

Held:  The  appeal  should  be  dismissed. 

Per  McLachlin  C.J.  and  Gonthier,  Iacobucci,  Major,  Bastarache,  Binnie  and  Arbour  JJ.:  When 
asked  to  decide  whether  a  criminal  conviction,  prima  facie  admissible  in  a  proceeding  under  s.  22. 1 
of  the  Ontario  Evidence  Act,  ought  to  be  rebutted  or  taken  as  conclusive,  courts  will  turn  to  the  doc- 
trine of  abuse  of  process  to  ascertain  whether  relitigation  would  be  detrimental  to  the  adjudicative 
process.  The  doctrine  engages  the  inherent  power  of  the  court  to  prevent  the  misuse  of  its  proce- 
dure, in  a  way  that  would  bring  the  administration  of  justice  into  disrepute.  It  has  been  applied  to 
preclude  relitigation  in  circumstances  where  the  strict  requirements  of  issue  estoppel  are  not  met, 
but  where  allowing  litigation  to  proceed  would  nonetheless  violate  such  principles  as  judicial 
economy,  consistency,  finality  and  the  integrity  of  the  administration  of  justice.  The  motive  of  the 
party  who  seeks  to  relitigate,  and  the  capacity  in  which  he  or  she  does  so,  cannot  be  decisive  factors 
in  the  application  of  the  bar  against  relitigation.  What  is  improper  is  to  attempt  to  impeach  a  judicial 
finding  by  the  impermissible  route  of  relitigation  in  a  different  forum.  A  proper  focus  on  the  proc- 
ess, rather  than  on  the  interests  of  a  party,  will  reveal  why  relitigation  should  not  be  permitted.  From 
the  system's  point  of  view,  relitigation  carries  serious  detrimental  effects  and  should  be  avoided 
unless  the  circumstances  dictate  that  relitigation  is  necessary  to  enhance  the  credibility  and  the  ef- 
fectiveness of  the  adjudicative  process  as  a  whole.  Casting  doubt  over  the  validity  of  a  criminal 
conviction  is  a  very  serious  matter.  Collateral  attacks  and  relitigation  are  not  appropriate  methods  of 
redress  since  they  inordinately  tax  the  adjudicative  process  while  doing  nothing  to  ensure  a  more 
trustworthy  [page79]  result.  The  common  law  doctrines  of  issue  estoppel,  collateral  attack  and 
abuse  of  process  adequately  capture  the  concerns  that  arise  when  finality  in  litigation  must  be  bal- 
anced against  fairness  to  a  particular  litigant.  There  is  no  need  to  endorse  a  self-standing  and  inde- 
pendent "principle  of  finality"  as  either  a  separate  doctrine  or  as  an  independent  test  to  preclude  re- 
litigation. 
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many  cases  more  than  one  doctrine  may  support  a  particular  outcome.  Even  though  both  issue  es- 
toppel and  collateral  attacks  may  properly  be  viewed  as  particular  applications  of  a  broader  doctrine 
of  abuse  of  process,  the  three  are  not  always  entirely  interchangeable. 

(1)     Issue  Estoppel 

23  Issue  estoppel  is  a  branch  of  res  judicata  (the  other  branch  being  cause  of  action  estoppel), 
which  precludes  the  relitigation  of  issues  previously  decided  [page95]  in  court  in  another  proceed- 
ing. For  issue  estoppel  to  be  successfully  invoked,  three  preconditions  must  be  met:  (1)  the  issue 
must  be  the  same  as  the  one  decided  in  the  prior  decision;  (2)  the  prior  judicial  decision  must  have 
been  final;  and  (3)  the  parties  to  both  proceedings  must  be  the  same,  or  their  privies  {Danyluk  v. 
Ainsworth  Technologies  Inc.,  [2001]  2  S.C.R.  460,  2001  SCC  44,  at  para.  25,  per  Binnie  J.).  The 
final  requirement,  known  as  "mutuality",  has  been  largely  abandoned  in  the  United  States  and  has 
been  the  subject  of  much  academic  and  judicial  debate  there  as  well  as  in  the  United  Kingdom  and, 
to  some  extent,  in  this  country.  (See  G.  D.  Watson, "  Duplicative  Litigation:  Issue  Estoppel,  Abuse 
of  Process  and  the  Death  of  Mutuality"  (1990),  69  Can.  Bar  Rev.  623,  at  pp.  648-51.)  In  light  of  the 
different  conclusions  reached  by  the  courts  below  on  the  applicability  of  issue  estoppel,  I  think  it  is 
useful  to  examine  that  debate  more  closely. 

24  The  first  two  requirements  of  issue  estoppel  are  met  in  this  case.  The  final  requirement  of 
mutuality  of  parties  has  not  been  met.  In  the  original  criminal  case,  the  lis  was  between  Her  Majesty 
the  Queen  in  right  of  Canada  and  Glenn  Oliver.  In  the  arbitration,  the  parties  were  CUPE  and  the 
City  of  Toronto,  Oliver's  employer.  It  is  unnecessary  to  decide  whether  Oliver  and  CUPE  should 
reasonably  be  viewed  as  privies  for  the  purpose  of  the  application  of  the  mutuality  requirement 
since  it  is  clear  that  the  Crown,  acting  as  prosecutor  in  the  criminal  case,  is  not  privy  with  the  City 
of  Toronto,  nor  would  it  be  with  a  provincial,  rather  than  a  municipal,  employer  (as  in  the  Ontario 
v.  O.P.S.E.  U.  case,  released  concurrently). 

25  There  has  been  much  academic  criticism  of  the  mutuality  requirement  of  the  doctrine  of  is- 
sue estoppel.  In  his  article,  Professor  Watson,  supra,  argues  that  explicitly  abolishing  the  mutuality 
requirement,  [page96]  as  has  been  done  in  the  United  States,  would  both  reduce  confusion  in  the 
law  and  remove  the  possibility  that  a  strict  application  of  issue  estoppel  may  work  an  injustice.  The 
arguments  made  by  him  and  others  (see  also  D.  J.  Lange,  The  Doctrine  of  Res  Judicata  in  Canada 
(2000)),  urging  Canadian  courts  to  abandon  the  mutuality  requirement  have  been  helpful  in  articu- 
lating a  principled  approach  to  the  bar  against  relitigation.  In  my  view,  however,  appropriate  guid- 
ance is  available  in  our  law  without  the  modification  to  the  mutuality  requirement  that  this  case 
would  necessitate. 

26  In  his  very  useful  review  of  the  abandonment  of  the  mutuality  requirement  in  the  United 
States,  Professor  Watson,  at  p.  63 1,  points  out  that  mutuality  was  first  relaxed  when  issue  estoppel 
was  used  defensively: 

The  defensive  use  of  non-mutual  issue  estoppel  is  straight  forward.  If  P, 
having  litigated  an  issue  with  Dl  and  lost,  subsequently  sues  D2  raising  the  same 
issue,  D2  can  rely  defensively  on  the  issue  estoppel  arising  from  the  former  ac- 
tion, unless  the  first  action  did  not  provide  a  full  and  fair  opportunity  to  litigate  or 
other  factors  make  it  unfair  or  unwise  to  permit  preclusion.  The  rationale  is  that  P 
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should  not  be  allowed  to  relitigate  an  issue  already  lost  by  simply  changing  de- 
fendants .... 

27  Professor  Watson  then  exposes  the  additional  difficulties  that  arise  if  the  mutuality  require- 
ment is  removed  when  issue  estoppel  is  raised  offensively,  as  was  done  by  the  United  States  Su- 
preme Court  in  Parklane  Hosiery  Co.  v.  Shore,  439  U.S.  322  (1979).  He  describes  the  offensive  use 
of  non  mutual  issue  estoppel  as  follows  (at  p.  63 1): 

The  power  of  this  offensive  non-mutual  issue  estoppel  doctrine  is  illus- 
trated by  single  event  disaster  cases,  such  as  an  airline  crash.  Assume  PI  sues 
Airline  for  negligence  in  the  operation  of  the  aircraft  and  in  that  action  Airline  is 
found  to  have  been  negligent.  Offensive  non-mutual  issue  estoppel  permits  P2 
through  P20,  etc.,  now  to  sue  Airline  and  successfully  plead  issue  estoppel  on  the 
question  of  the  airline's  negligence.  The  rationale  is  that  if  Airline  fully  and  fairly 
litigated  the  issue  of  its  negligence  in  action  #1  it  has  had  its  day  in  court;  it  has 
had  due  [page97]  process  and  it  should  not  be  permitted  to  re-litigate  the  negli- 
gence issue.  However,  the  court  in  Parklane  realized  that  in  order  to  ensure  fair- 
ness in  the  operation  of  offensive  non-mutual  issue  estoppel  the  doctrine  has  to 
be  subject  to  qualifications. 

28  Properly  understood,  our  case  could  be  viewed  as  falling  under  this  second  category  —  what 
would  be  described  in  U.S.  law  as  "non-mutual  offensive  preclusion".  Although  technically  speak- 
ing the  City  of  Toronto  is  not  the  "plaintiff  in  the  arbitration  proceedings,  the  City  wishes  to  take 
advantage  of  the  conviction  obtained  by  the  Crown  against  Oliver  in  a  different,  prior  proceeding  to 
which  the  City  was  not  a  party.  It  wishes  to  preclude  Oliver  from  relitigating  an  issue  that  he  fought 
and  lost  in  the  criminal  forum.  U.S.  law  acknowledges  the  peculiar  difficulties  with  offensive  use  of 
non-mutual  estoppel.  Professor  Watson  explains,  at  pp.  632-33: 

First,  the  court  acknowledged  that  the  effects  of  non-mutuality  differ  de- 
pending on  whether  issue  estoppel  is  used  offensively  or  defensively.  While  de- 
fensive preclusion  helps  to  reduce  litigation  offensive  preclusion,  by  contrast, 
encourages  potential  plaintiffs  not  to  join  in  the  first  action.  "Since  a  plaintiff  will 
be  able  to  rely  on  a  previous  judgment  against  a  defendant  but  will  not  be  bound 
by  that  judgment  if  the  defendant  wins,  the  plaintiff  has  every  incentive  to  adopt 
a  'wait  and  see'  attitude,  in  the  hope  that  the  first  action  by  another  plaintiff  will 
result  in  a  favorable  judgment".  Thus,  without  some  limit,  non-mutual  offensive 
preclusion  would  increase  rather  than  decrease  the  total  amount  of  litigation.  To 
meet  this  problem  the  Parklane  court  held  that  preclusion  should  be  denied  in  ac- 
tion #2  "where  a  plaintiff  could  easily  have  joined  in  the  earlier  action'1. 

Second,  the  court  recognized  that  in  some  circumstances  to  permit 
non-mutual  preclusion  "would  be  unfair  to  the  defendant"  and  the  court  referred 
to  specific  situations  of  unfairness:  (a)  the  defendant  may  have  had  little  incen- 
tive to  defend  vigorously  the  first  action,  that  [page98]  is,  if  she  was  sued  for 
small  or  nominal  damages,  particularly  if  future  suits  were  not  foreseeable;  (b) 
offensive  preclusion  may  be  unfair  if  the  judgment  relied  upon  as  a  basis  for  es- 
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toppel  is  itself  inconsistent  with  one  or  more  previous  judgments  in  favour  of  the 
defendant;  or  (c)  the  second  action  affords  to  the  defendant  procedural  opportu- 
nities unavailable  in  the  first  action  that  could  readily  result  in  a  different  out- 
come, that  is,  where  the  defendant  in  the  first  action  was  forced  to  defend  in  an 
inconvenient  forum  and  was  unable  to  call  witnesses,  or  where  in  the  first  action 
much  more  limited  discovery  was  available  to  the  defendant  than  in  the  second 
action. 

In  the  final  analysis  the  court  declared  that  the  general  rule  should  be  that 
in  cases  where  a  plaintiff  could  easily  have  joined  in  the  earlier  action  or  where, 
either  for  the  reasons  discussed  or  for  other  reasons,  the  application  of  offensive 
estoppel  would  be  unfair  to  the  defendant,  a  trial  judge  should  not  allow  the  use 
of  offensive  collateral  estoppel. 

29  It  is  clear  from  the  above  that  American  non-mutual  issue  estoppel  is  not  a  mechanical, 
self-applying  rule  as  evidenced  by  the  discretionary  elements  which  may  militate  against  granting 
the  estoppel.  What  emerges  from  the  American  experience  with  the  abandonment  of  mutuality  is  a 
twofold  concern:  (1)  the  application  of  the  estoppel  must  be  sufficiently  principled  and  predictable 
to  promote  efficiency;  and  (2)  it  must  contain  sufficient  flexibility  to  prevent  unfairness.  In  my 
view,  this  is  what  the  doctrine  of  abuse  of  process  offers,  particularly,  as  here,  where  the  issue  in- 
volves a  conviction  in  a  criminal  court  for  a  serious  crime.  In  a  case  such  as  this  one,  the  true  con- 
cerns are  not  primarily  related  to  mutuality.  The  true  concerns,  well  reflected  in  the  reasons  of  the 
Court  of  Appeal,  are  with  the  integrity  and  the  coherence  of  the  administration  of  justice.  This  will 
often  be  the  case  when  the  estoppel  originates  from  a  finding  made  in  a  criminal  case  where  many 
of  the  traditional  concerns  related  to  mutuality  lose  their  significance. 

30  For  example,  there  is  little  relevance  to  the  concern  about  the  "wait  and  see"  plaintiff,  the 
"free  [page99]  rider"  who  will  deliberately  avoid  the  risk  of  joining  the  original  litigation,  but  will 
later  come  forward  to  reap  the  benefits  of  the  victory  obtained  by  the  party  who  should  have  been 
his  co-plaintiff.  No  such  concern  can  ever  arise  when  the  original  action  is  in  a  criminal  prosecu- 
tion. Victims  cannot,  even  if  they  wanted  to,  "join  in"  the  prosecution  so  as  to  have  their  civil  claim 
against  the  accused  disposed  of  in  a  single  trial.  Nor  can  employers  "join  in"  the  criminal  prosecu- 
tion to  have  their  employee  dismissed  for  cause. 

31  On  the  other  hand,  even  though  no  one  can  join  the  prosecution,  the  prosecutor  as  a  party 
represents  the  public  interest.  He  or  she  represents  a  collective  interest  in  the  just  and  correct  out- 
come of  the  case.  The  prosecutor  is  said  to  be  a  minister  of  justice  who  has  nothing  to  win  or  lose 
from  the  outcome  of  the  case  but  who  must  ensure  that  a  just  and  true  verdict  is  rendered.  (See  Law 
Society  of  Upper  Canada,  Rules  of  Professional  Conduct  (2000),  Commentary  Rule  4.01(3),  at  p. 
61;  A  v.  Regan,  [2002]  1  S.C.R.  297,  2002  SCC  12;  Lemay  v.  The  King,  [1952]  1  S.C.R.  232,  at  pp. 
256-51, per  Cartwright  J.;  and  R.  v.  Banks,  [1916]  2  K.B.  621  (C.C.A.),  at  p.  623.)  The  mutuality 
requirement  of  the  doctrine  of  issue  estoppel,  which  insists  that  only  the  Crown  and  its  privies  be 
precluded  from  relitigating  the  guilt  of  the  accused,  is  hardly  reflective  of  the  true  role  of  the  prose- 
cutor. 

32  As  the  present  case  illustrates,  the  primary  concerns  here  are  about  the  integrity  of  the 
criminal  process  and  the  increased  authority  of  a  criminal  verdict,  rather  than  some  of  the  more  tra- 
ditional issue  estoppel  concerns  that  focus  on  the  interests  of  the  parties,  such  as  costs  and  multiple 
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"vexation".  For  these  reasons,  I  see  no  need  to  reverse  or  relax  the  long-standing  application  of  the 
mutuality  requirement  in  this  case  and  I  would  conclude  that  issue  estoppel  has  no  application.  I 
now  turn  to  the  question  of  whether  the  decision  of  the  [pagelOO]  arbitrator  amounted  to  a  collateral 
attack  on  the  verdict  of  the  criminal  court. 

(2)  Collateral  Attack 

33  The  rule  against  collateral  attack  bars  actions  to  overturn  convictions  when  those  actions 
take  place  in  the  wrong  forum.  As  stated  in  Wilson  v.  The  Queen,  [1983]  2  S.C.R.  594,  at  p.  599,  the 
rule  against  collateral  attack 

has  long  been  a  fundamental  rule  that  a  court  order,  made  by  a  court  having  ju- 
risdiction to  make  it,  stands  and  is  binding  and  conclusive  unless  it  is  set  aside  on 
appeal  or  lawfully  quashed.  It  is  also  well  settled  in  the  authorities  that  such  an 
order  may  not  be  attacked  collaterally  —  and  a  collateral  attack  may  be  described 
as  an  attack  made  in  proceedings  other  than  those  whose  specific  object  is  the 
reversal,  variation,  or  nullification  of  the  order  or  judgment. 

Thus,  in  Wilson,  supra,  the  Court  held  that  an  inferior  court  judge  was  without  jurisdiction  to  pass 
on  the  validity  of  a  wiretap  authorized  by  a  superior  court.  Other  cases  that  form  the  basis  for  this 
rule  similarly  involve  attempts  to  overturn  decisions  in  other  fora,  and  not  simply  to  relitigate  their 
facts.  InR.  v.  Sarson,  [1996]  2  S.C.R.  223,  at  para.  35,  this  Court  held  that  a  prisoner's  habeas  cor- 
pus attack  on  a  conviction  under  a  law  later  declared  unconstitutional  must  fail  under  the  rule 
against  collateral  attack  because  the  prisoner  was  no  longer  "in  the  system"  and  because  he  was  "in 
custody  pursuant  to  the  judgment  of  a  court  of  competent  jurisdiction".  Similarly,  in  R.  v.  Consoli- 
dated Maybrun  Mines  Ltd.,  [1998]  1  S.C.R.  706,  this  Court  held  that  a  mine  owner  who  had  chosen 
to  ignore  an  administrative  appeals  process  for  a  pollution  fine  was  barred  from  contesting  the  va- 
lidity of  that  fine  in  court  because  the  legislation  directed  appeals  to  an  appellate  administrative 
body,  not  to  the  courts.  Binnie  J.  described  the  rule  against  collateral  attack  in  Danyluk,  supra,  at 
para.  20,  as  follows:  "that  a  judicial  order  pronounced  by  a  court  of  competent  jurisdiction  should 
not  be  brought  into  question  in  [pagelOl]  subsequent  proceedings  except  those  provided  by  law  for 
the  express  purpose  of  attacking  it"  (emphasis  added). 

34  Each  of  these  cases  concerns  the  appropriate  forum  for  collateral  attacks  upon  the  judgment 
itself.  However,  in  the  case  at  bar,  the  union  does  not  seek  to  overturn  the  sexual  abuse  conviction 
itself,  but  simply  contest,  for  the  purposes  of  a  different  claim  with  different  legal  consequences, 
whether  the  conviction  was  correct.  It  is  an  implicit  attack  on  the  correctness  of  the  factual  basis  of 
the  decision,  not  a  contest  about  whether  that  decision  has  legal  force,  as  clearly  it  does.  Prohibited 
"collateral  attacks"  are  abuses  of  the  court's  process.  However,  in  light  of  the  focus  of  the  collateral 
attack  rule  on  attacking  the  order  itself  and  its  legal  effect,  I  believe  that  the  better  approach  here  is 
to  go  directly  to  the  doctrine  of  abuse  of  process. 

(3)  Abuse  of  Process 

35  Judges  have  an  inherent  and  residual  discretion  to  prevent  an  abuse  of  the  court's  process. 
This  concept  of  abuse  of  process  was  described  at  common  law  as  proceedings  "unfair  to  the  point 
that  they  are  contrary  to  the  interest  of  justice"  (R.  v.  Power,  [1994]  1  S.C.R.  601,  at  p.  616),  and  as 
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"oppressive  treatment"  (R.  v.  Conway,  [1989]  1  S.C.R.  1659,  at  p.  1667).  McLachlin  J.  (as  she  then 
was)  expressed  it  this  way  in  if.  v.  Scott,  [1990]  3  S.C.R.  979,  at  p.  1007: 

...  abuse  of  process  may  be  established  where:  (1)  the  proceedings  are  oppressive 
or  vexatious;  and,  (2)  violate  the  fundamental  principles  of  justice  underlying  the 
community's  sense  of  fair  play  and  decency.  The  concepts  of  [pagel02]  oppres- 
siveness and  vexatiousness  underline  the  interest  of  the  accused  in  a  fair  trial.  But 
the  doctrine  evokes  as  well  the  public  interest  in  a  fair  and  just  trial  process  and 
the  proper  administration  of  justice. 

36  The  doctrine  of  abuse  of  process  is  used  in  a  variety  of  legal  contexts.  The  unfair  or  oppres- 
sive treatment  of  an  accused  may  disentitle  the  Crown  to  cany  on  with  the  prosecution  of  a  charge: 
Conway,  supra,  at  p.  1667.  InBlencoe  v.  British  Columbia  (Human  Rights  Commission),  [2000]  2 
S.C.R.  307,  2000  SCC  44,  this  Court  held  that  unreasonable  delay  causing  serious  prejudice  could 
amount  to  an  abuse  of  process.  When  the  Canadian  Charter  of  Rights  and  Freedoms  applies,  the 
common  law  doctrine  of  abuse  of  process  is  subsumed  into  the  principles  of  the  Charter  such  that 
there  is  often  overlap  between  abuse  of  process  and  constitutional  remedies  (R.  v.  O'Connor,  [1995] 
4  S.C.R.  41 1).  The  doctrine  nonetheless  continues  to  have  application  as  a  non-Charter  remedy: 
United  States  of  America  v.  Shulman,  [2001]  1  S.C.R.  616, 2001  SCC  21,  at  para.  33. 

37  In  the  context  that  interests  us  here,  the  doctrine  of  abuse  of  process  engages  "the  inherent 
power  of  the  court  to  prevent  the  misuse  of  its  procedure,  in  a  way  that  would  ...  bring  the  admini- 
stration of  justice  into  disrepute"  {Canam  Enterprises  Inc.  v.  Coles  (2000),  51  O.R.  (3d)  481  (C.A.), 
at  para.  55,  per  Goudge  J. A.,  dissenting  (approved  [2002]  3  S.C.R.  307,  2002  SCC  63)).  Goudge 

J.  A.  expanded  on  that  concept  in  the  following  terms  at  paras.  55-56: 

The  doctrine  of  abuse  of  process  engages  the  inherent  power  of  the  court  to 
prevent  the  misuse  of  its  procedure,  in  a  way  that  would  be  manifestly  unfair  to  a 
party  to  the  litigation  before  it  or  would  in  some  other  way  bring  the  administra- 
tion of  justice  into  disrepute.  It  is  a  flexible  doctrine  unencumbered  by  the  spe- 
cific requirements  of  concepts  such  as  issue  estoppel.  See  House  of  Spring  Gar- 
dens Ltd.  v.  Waite,  [1990]  3  W.L.R.  347  at  p.  358,  [1990]  2  A11E.R.  990  (C.A.). 
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One  circumstance  in  which  abuse  of  process  has  been  applied  is  where  the 
litigation  before  the  court  is  found  to  be  in  essence  an  attempt  to  relitigate  a  claim 
which  the  court  has  already  determined.  [Emphasis  added.] 

As  Goudge  J.A.'s  comments  indicate,  Canadian  courts  have  applied  the  doctrine  of  abuse  of  process 
to  preclude  relitigation  in  circumstances  where  the  strict  requirements  of  issue  estoppel  (typically 
the  privity/mutuality  requirements)  are  not  met,  but  where  allowing  the  litigation  to  proceed  would 
nonetheless  violate  such  principles  as  judicial  economy,  consistency,  finality  and  the  integrity  of  the 
administration  of  justice.  (See,  for  example,  Franco  v.  White  (2001),  53  O.R.  (3d)  391  (C.A.);  Bo- 
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mac  Construction  Ltd.  v.  Stevenson,  [1986]  5  W.W.R.  21  (Sask.  C.A.);  and  Bjarnarson  v.  Govern- 
ment of  Manitoba  (1987),  38  D.L.R.  (4th)  32  (Man.  Q.B.),  affd  (1987),  21  C.P.C.  (2d)  302  (Man. 
C.A.).)  This  has  resulted  in  some  criticism,  on  the  ground  that  the  doctrine  of  abuse  of  process  by 
relitigation  is  in  effect  non-mutual  issue  estoppel  by  another  name  without  the  important  qualifica- 
tions recognized  by  the  American  courts  as  part  and  parcel  of  the  general  doctrine  of  non-mutual 
issue  estoppel  (Watson,  supra,  at  pp.  624-25). 

38  It  is  true  that  the  doctrine  of  abuse  of  process  has  been  extended  beyond  the  strict  parameters 
of res  judicata  while  borrowing  much  of  its  rationales  and  some  of  its  constraints.  It  is  said  to  be 
more  of  an  adjunct  doctrine,  defined  in  reaction  to  the  settled  rules  of  issue  estoppel  and  cause  of 
action  estoppel,  than  an  independent  one  (Lange,  supra,  at  p.  344).  The  policy  grounds  supporting 
abuse  of  process  by  relitigation  are  the  same  as  the  essential  policy  grounds  supporting  issue  estop- 
pel (Lange,  supra,  at  pp.  347-48): 

The  two  policy  grounds,  namely,  that  there  be  an  end  to  litigation  and  that  no  one 
should  be  twice  vexed  by  the  same  cause,  have  been  cited  as  policies  in  the  ap- 
plication [pagel04]  of  abuse  of  process  by  relitigation.  Other  policy  grounds 
have  also  been  cited,  namely,  to  preserve  the  courts'  and  the  litigants'  resources, 
to  uphold  the  integrity  of  the  legal  system  in  order  to  avoid  inconsistent  results, 
and  to  protect  the  principle  of  finality  so  crucial  to  the  proper  administration  of 
justice. 

39  The  locus  classicus  for  the  modern  doctrine  of  abuse  of  process  and  its  relationship  to  res 
judicata  is  Hunter,  supra,  aff  g  Mcllkenny  v.  Chief  Constable  of  the  West  Midlands,  [1980]  Q.B. 
283  (C.A.) .  The  case  involved  an  action  for  damages  for  personal  injuries  brought  by  the  six  men 
convicted  of  bombing  two  pubs  in  Birmingham.  They  claimed  that  they  had  been  beaten  by  the  po- 
lice during  their  interrogation.  The  plaintiffs  had  raised  the  same  issue  at  their  criminal  trial,  where 
it  was  found  by  both  the  judge  and  jury  that  the  confessions  were  voluntary  and  that  the  police  had 
not  used  violence.  At  the  Court  of  Appeal,  Lord  Denning,  M.R.,  endorsed  non-mutual  issue  estop- 
pel and  held  that  the  question  of  whether  any  beatings  had  taken  place  was  estopped  by  the  earlier 
determination,  although  it  was  raised  here  against  a  different  opponent.  He  noted  that  in  analogous 
cases,  courts  had  sometimes  refused  to  allow  a  party  to  raise  an  issue  for  a  second  time  because  it 
was  an  "abuse  of  the  process  of  the  court",  but  held  that  the  proper  characterization  of  the  matter 
was  through  non-mutual  issue  estoppel. 

40  On  appeal  to  the  House  of  Lords,  Lord  Denning's  attempt  to  reform  the  law  of  issue  estoppel 
was  overruled,  but  the  higher  court  reached  the  same  result  via  the  doctrine  of  abuse  of  process. 
Lord  Diplock  stated,  at  p.  541 : 

The  abuse  of  process  which  the  instant  case  exemplifies  is  the  initiation  of 
proceedings  in  a  court  of  justice  for  the  purpose  of  mounting  a  collateral  attack 
upon  a  final  decision  against  the  intending  plaintiff  which  has  been  made  by  an- 
other court  of  competent  jurisdiction  in  [pagel05]  previous  proceedings  in  which 
the  intending  plaintiff  had  a  full  opportunity  of  contesting  the  decision  in  the 
court  by  which  it  was  made. 

41  It  is  important  to  note  that  a  public  inquiry  after  the  civil  action  of  the  six  accused  in  Hunter, 
supra,  resulted  in  the  finding  that  the  confessions  of  the  Birmingham  six  had  been  extracted  through 
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police  brutality  (see  R.  v.  Mcllkenny  (1991),  93  Cr.  App.  R.  287  (C.A.),  at  pp.  304  etseg.).  In  my 
view,  this  does  not  support  a  relaxation  of  the  existing  procedural  mechanisms  designed  to  ensure 
finality  in  criminal  proceedings.  The  danger  of  wrongful  convictions  has  been  acknowledged  by  this 
Court  and  other  courts  (see  United  States  v.  Burns,  [2001]  1  S.C.R.  283,  2001  SCC  7,  at  para.  1;  and 
R.  v.  Bromley  (2001),  151  C.C.C.  (3d)  480  (Nfld.  C.A.),  at  pp.  517-18).  Although  safeguards  must 
be  put  in  place  for  the  protection  of  the  innocent,  and,  more  generally,  to  ensure  the  trustworthiness 
of  court  findings,  continuous  re-litigation  is  not  a  guarantee  of  factual  accuracy. 

42  The  attraction  of  the  doctrine  of  abuse  of  process  is  that  it  is  unencumbered  by  the  specific 
requirements  of  res  Judicata  while  offering  the  discretion  to  prevent  relitigation,  essentially  for  the 
purpose  of  preserving  the  integrity  of  the  court's  process.  (See  Doherty  J.A.'s  reasons,  at  para.  65; 
see  also  Demeter  (H.C.),  supra,  at  p.  264,  and  Hunter,  supra,  at  p.  536.) 

43  Critics  of  that  approach  have  argued  that  when  abuse  of  process  is  used  as  a  proxy  for  issue 
estoppel,  it  obscures  the  true  question  while  adding  nothing  but  a  vague  sense  of  discretion.  I  dis- 
agree. At  least  in  the  context  before  us,  namely,  an  attempt  to  relitigate  a  criminal  conviction,  I  be- 
lieve that  abuse  of  process  is  a  doctrine  much  more  responsive  to  the  real  concerns  at  play.  In  all  of 
its  applications,  the  primary  focus  of  the  doctrine  of  abuse  of  process  is  the  integrity  of  the  adjudi- 
cative functions  of  courts.  Whether  it  serves  to  disentitle  the  Crown  from  proceeding  because  of 
undue  delays  (see  Blencoe,  supra),  or  whether  it  prevents  a  civil  party  from  using  the  courts  for  an 
improper  purpose  (see  Hunter,  supra,  and  Demeter,  supra),  the  focus  is  less  [page  106]  on  the  inter- 
est of  parties  and  more  on  the  integrity  of  judicial  decision  making  as  a  branch  of  the  administration 
of  justice.  In  a  case  such  as  the  present  one,  it  is  that  concern  that  compels  a  bar  against  relitigation, 
more  than  any  sense  of  unfairness  to  a  party  being  called  twice  to  put  its  case  forward,  for  example. 
When  that  is  understood,  the  parameters  of  the  doctrine  become  easier  to  define,  and  the  exercise  of 
discretion  is  better  anchored  in  principle. 

44  The  adjudicative  process,  and  the  importance  of  preserving  its  integrity,  were  well  described 
by  Doherty  J.  A.  He  said,  at  para.  74: 

The  adjudicative  process  in  its  various  manifestations  strives  to  do  justice. 
By  the  adjudicative  process,  I  mean  the  various  courts  and  tribunals  to  which  in- 
dividuals must  resort  to  settle  legal  disputes.  Where  the  same  issues  arise  in 
various  forums,  the  quality  of  justice  delivered  by  the  adjudicative  process  is 
measured  not  by  reference  to  the  isolated  result  in  each  forum,  but  by  the  end  re- 
sult produced  by  the  various  processes  that  address  the  issue.  By  justice,  I  refer  to 
procedural  fairness,  the  achieving  of  the  correct  result  in  individual  cases  and  the 
broader  perception  that  the  process  as  a  whole  achieves  results  which  are  consis- 
tent, fair  and  accurate. 

45  When  asked  to  decide  whether  a  criminal  conviction,  prima  facie  admissible  in  a  proceeding 
under  s.  22.1  of  the  Ontario  Evidence  Act,  ought  to  be  rebutted  or  taken  as  conclusive,  courts  will 
turn  to  the  doctrine  of  abuse  of  process  to  ascertain  whether  relitigation  would  be  detrimental  to  the 
adjudicative  process  as  defined  above.  When  the  focus  is  thus  properly  on  the  integrity  of  the  adju- 
dicative process,  the  motive  of  the  party  who  seeks  to  relitigate,  or  whether  he  or  she  wishes  to  do 
so  as  a  defendant  rather  than  as  a  plaintiff,  cannot  be  decisive  factors  in  the  application  of  the  bar 
against  relitigation. 
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46  Thus,  in  the  case  at  bar,  it  matters  little  whether  Oliver's  motive  for  relitigation  was  primar- 
ily to  [page  107]  secure  re-employment,  rather  than  to  challenge  his  criminal  conviction  in  an  at- 
tempt to  undermine  its  validity.  Reliance  on  Hunter,  supra,  and  on  Demeter  (H.C.),  supra,  for  the 
purpose  of  enhancing  the  importance  of  motive  is  misplaced.  It  is  true  that  in  both  cases  the  parties 
wishing  to  relitigate  had  made  it  clear  that  they  were  seeking  to  impeach  their  earlier  convictions. 
But  this  is  of  little  significance  in  the  application  of  the  doctrine  of  abuse  of  process.  A  desire  to  at- 
tack a  judicial  finding  is  not  in  itself  an  improper  purpose.  The  law  permits  that  objective  to  be  pur- 
sued through  various  reviewing  mechanisms  such  as  appeals  or  judicial  review.  Indeed  reviewabil- 
ity is  an  important  aspect  of  finality.  A  decision  is  final  and  binding  on  the  parties  only  when  all 
available  reviews  have  been  exhausted  or  abandoned.  What  is  improper  is  to  attempt  to  impeach  a 
judicial  finding  by  the  impermissible  route  of  relitigation  in  a  different  forum.  Therefore,  motive  is 
of  little  or  no  import. 

47  There  is  also  no  reason  to  constrain  the  doctrine  of  abuse  of  process  only  to  those  cases 
where  the  plaintiff  has  initiated  the  relitigation.  The  designation  of  the  parties  to  the  second  litiga- 
tion may  mask  the  reality  of  the  situation.  In  the  present  case,  for  instance,  aside  from  the  technical 
mechanism  of  the  grievance  procedures,  who  should  be  viewed  as  the  initiator  of  the  employment 
litigation  between  the  grievor,  Oliver,  and  his  union  on  the  one  hand,  and  the  City  of  Toronto  on  the 
other?  Technically,  the  union  is  the  "plaintiff  in  the  arbitration  procedure.  But  the  City  of  Toronto 
used  Oliver's  criminal  conviction  as  a  basis  for  his  dismissal.  I  cannot  see  what  difference  it  makes, 
again  from  the  point  of  view  of  the  integrity  of  the  adjudicative  process,  whether  Oliver  is  labelled  a 
plaintiff  or  a  defendant  when  it  comes  to  relitigating  his  criminal  conviction. 

48  The  appellant  relies  on  Re  Del  Core,  supra,  to  suggest  that  the  abuse  of  process  doctrine 
only  applies  to  plaintiffs.  Re  Del  Core,  however,  provided  no  majority  opinion  as  to  whether  and 
when  public  policy  would  preclude  relitigation  of  issues  [pagel08]  determined  in  a  criminal  pro- 
ceeding. For  one,  Blair  J.A.  did  not  limit  the  circumstances  in  which  relitigation  would  amount  to 
an  abuse  of  process  to  those  cases  in  which  a  person  convicted  sought  to  relitigate  the  validity  of  his 
conviction  in  subsequent  proceedings  which  he  himself  had  instituted  (at  p.  22): 

The  right  to  challenge  a  conviction  is  subject  to  an  important  qualification. 
A  convicted  person  cannot  attempt  to  prove  that  the  conviction  was  wrong  in 
circumstances  where  it  would  constitute  an  abuse  of  process  to  do  so... .  Courts 
have  rejected  attempts  to  relitigate  the  very  issues  dealt  with  at  a  criminal  trial 
where  the  civil  proceedings  were  perceived  to  be  a  collateral  attack  on  the  crimi- 
nal conviction.  The  ambit  of  this  qualification  remains  to  be  determined  .... 
[Emphasis  added.] 

49  While  the  authorities  most  often  cited  in  support  of  a  court's  power  to  prevent  relitigation  of 
decided  issues  in  circumstances  where  issue  estoppel  does  not  apply  are  cases  where  a  convicted 
person  commenced  a  civil  proceeding  for  the  purpose  of  attacking  a  finding  made  in  a  criminal 
proceeding  against  that  person  (namely  Demeter  (H.C.),  supra,  and  Hunter,  supra;  see  also  Q.  v. 
Minto  Management  Ltd.  (1984),  46  O.R.  (2d)  756  (H.C.),  Franco,  supra,  at  paras.  29-31),  there  is 
no  reason  in  principle  why  these  rules  should  be  limited  to  such  specific  circumstances.  Several 
cases  have  applied  the  doctrine  of  abuse  of  process  to  preclude  defendants  from  relitigating  issues 
decided  against  them  in  a  prior  proceeding.  See  for  example  Nigro  v.  AgnewSurpass  Shoe  Stores 
Ltd.  (1977),  18  O.R.  (2d)  21 5  (H.C.),  at  p.  21 8,  aff  d  without  reference  to  this  point  (1978),  18  O.R. 
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(2d)  714  (C.A.);  Bomac,  supra,  at  pp.  26-27;  Bjarnarson,  supra,  at  p.  39;  Germscheid  v.  Valois 
(1989),  68  O.R.  (2d)  670  (H.C.);  Simpson  v.  Geswein  (1995),  25  C.C.L.T.  (2d)  49  (Man.  Q.B.),  at  p. 
61 ;  Roenisch  v.  Roenisch  (1991),  85  D.L.R.  (4th)  540  (Alta.  Q.B.),  at  p.  546;  Saskatoon  Credit  Un- 
ion, Ltd.  v.  Central  Park  Enterprises  Ltd.  (1988),  47  D.L.R.  (4th)  431  (B.C.S.C.),  at  p.  438;  Cana- 
dian Tire  Corp.  v.  Summers  (1995),  23  O.R.  (3d)  106  (Gen.  Div.),  at  p.  1 15;  see  also  [pagel09]  P. 
M.  Perell,  "Res  Judicata  and  Abuse  of  Process"  (2001),  24  Advocates'  Q.  1 89,  at  pp.  196-97;  and 
Watson,  supra,  at  pp.  648-51. 

50  It  has  been  argued  that  it  is  difficult  to  see  how  mounting  a  defence  can  be  an  abuse  of 
process  (see  M.  Teplitsky,  "Prior  Criminal  Convictions:  Are  They  Conclusive  Proof?  An  Arbitra- 
tor's Perspective",  in  K.  Whitaker  et  al,  eds.,  Labour  Arbitration  Yearbook  2001-2002  (2002),  vol. 
I,  279).  A  common  justification  for  the  doctrine  of  res  judicata  is  that  a  party  should  not  be  twice 
vexed  in  the  same  cause,  that  is,  the  party  should  not  be  burdened  with  having  to  relitigate  the  same 
issue  (Watson,  supra,  at  p.  633).  Of  course,  a  defendant  may  be  quite  pleased  to  have  another  op- 
portunity to  litigate  an  issue  originally  decided  against  him.  A  proper  focus  on  the  process,  rather 
than  on  the  interests  of  a  party,  will  reveal  why  relitigation  should  not  be  permitted  in  such  a  case. 

51  Rather  than  focus  on  the  motive  or  status  of  the  parties,  the  doctrine  of  abuse  of  process 
concentrates  on  the  integrity  of  the  adjudicative  process.  Three  preliminary  observations  are  useful 
in  that  respect.  First,  there  can  be  no  assumption  that  relitigation  will  yield  a  more  accurate  result 
than  the  original  proceeding.  Second,  if  the  same  result  is  reached  in  the  subsequent  proceeding,  the 
relitigation  will  prove  to  have  been  a  waste  of  judicial  resources  as  well  as  an  unnecessary  expense 
for  the  parties  and  possibly  an  additional  hardship  for  some  witnesses.  Finally,  if  the  result  in  the 
subsequent  proceeding  is  different  from  the  conclusion  reached  in  the  first  on  the  very  same  issue, 
the  inconsistency,  in  and  of  itself,  will  undermine  the  credibility  of  the  entire  judicial  process, 
thereby  diminishing  its  authority,  its  credibility  and  its  aim  of  finality. 

52  In  contrast,  proper  review  by  way  of  appeal  increases  confidence  in  the  ultimate  result  and 
affirms  both  the  authority  of  the  process  as  well  as  the  finality  of  the  result.  It  is  therefore  apparent 
that  [pagel  10]  from  the  system's  point  of  view,  relitigation  carries  serious  detrimental  effects  and 
should  be  avoided  unless  the  circumstances  dictate  that  relitigation  is  in  fact  necessary  to  enhance 
the  credibility  and  the  effectiveness  of  the  adjudicative  process  as  a  whole.  There  may  be  instances 
where  relitigation  will  enhance,  rather  than  impeach,  the  integrity  of  the  judicial  system,  for  exam- 
ple: (1)  when  the  first  proceeding  is  tainted  by  fraud  or  dishonesty;  (2)  when  fresh,  new  evidence, 
previously  unavailable,  conclusively  impeaches  the  original  results;  or  (3)  when  fairness  dictates 
that  the  original  result  should  not  be  binding  in  the  new  context.  This  was  stated  unequivocally  by 
this  Court  in  Danyluk,  supra,  at  para.  80. 

53  The  discretionary  factors  that  apply  to  prevent  the  doctrine  of  issue  estoppel  from  operating 
in  an  unjust  or  unfair  way  are  equally  available  to  prevent  the  doctrine  of  abuse  of  process  from 
achieving  a  similar  undesirable  result.  There  are  many  circumstances  in  which  the  bar  against  re- 
litigation, either  through  the  doctrine  of  res  judicata  or  that  of  abuse  of  process,  would  create  un- 
fairness. If,  for  instance,  the  stakes  in  the  original  proceeding  were  too  minor  to  generate  a  full  and 
robust  response,  while  the  subsequent  stakes  were  considerable,  fairness  would  dictate  that  the  ad- 
ministration of  justice  would  be  better  served  by  permitting  the  second  proceeding  to  go  forward 
than  by  insisting  that  finality  should  prevail.  An  inadequate  incentive  to  defend,  the  discovery  of 
new  evidence  in  appropriate  circumstances,  or  a  tainted  original  process  may  all  overcome  the  in- 
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terest  in  maintaining  the  finality  of  the  original  decision  {Danyluk,  supra,  at  para.  51;  Franco,  su- 
pra, at  para.  55). 

54  These  considerations  are  particularly  apposite  when  the  attempt  is  to  relitigate  a  criminal 
conviction.  Casting  doubt  over  the  validity  of  a  criminal  conviction  is  a  very  serious  matter.  Inevi- 
tably in  a  case  such  as  this  one,  the  conclusion  of  the  arbitrator  has  precisely  that  effect,  whether 
this  was  intended  [pagel  1 1]  or  not.  The  administration  of  justice  must  equip  itself  with  all  legiti- 
mate means  to  prevent  wrongful  convictions  and  to  address  any  real  possibility  of  such  an  occur- 
rence after  the  fact.  Collateral  attacks  and  relitigation,  however,  are  not  in  my  view  appropriate 
methods  of  redress  since  they  inordinately  tax  the  adjudicative  process  while  doing  nothing  to  en- 
sure a  more  trustworthy  result. 

55  In  light  of  the  above,  it  is  apparent  that  the  common  law  doctrines  of  issue  estoppel,  collat- 
eral attack  and  abuse  of  process  adequately  capture  the  concerns  that  arise  when  finality  in  litigation 
must  be  balanced  against  fairness  to  a  particular  litigant.  There  is  therefore  no  need  to  endorse,  as 
the  Court  of  Appeal  did,  a  self-standing  and  independent  "finality  principle"  either  as  a  separate 
doctrine  or  as  an  independent  test  to  preclude  relitigation. 

D.     Application  of  Abuse  of  Process  to  Facts  of  the  Appeal 

56  I  am  of  the  view  that  the  facts  in  this  appeal  point  to  the  blatant  abuse  of  process  that  results 
when  relitigation  of  this  sort  is  permitted.  The  grievor  was  convicted  in  a  criminal  court  and  he  ex- 
hausted all  his  avenues  of  appeal.  In  law,  his  conviction  must  stand,  writh  all  its  consequent  legal 
effects.  Yet  as  pointed  out  by  Doherty  J. A.  (at  para.  84): 

Despite  the  arbitrator's  insistence  that  he  was  not  passing  on  the  correctness  of 
the  decision  made  by  Ferguson  J.,  that  is  exactly  what  he  did.  One  cannot  read 
the  arbitrator's  reasons  without  coming  to  the  conclusion  that  he  was  convinced 
that  the  criminal  proceedings  were  badly  flawed  and  that  Oliver  was  wrongly 
convicted.  This  conclusion,  reached  in  proceedings  to  which  the  prosecution  was 
not  even  a  party,  could  only  undermine  the  integrity  of  the  criminal  justice  sys- 
tem. The  reasonable  observer  would  wonder  how  Oliver  could  be  found  guilty 
beyond  a  reasonable  doubt  in  one  proceeding  and  after  the  Court  of  Appeal  had 
affirmed  that  finding,  be  found  in  a  separate  proceeding  not  to  have  committed 
the  very  same  assault.  That  reasonable  observer  would  also  not  understand  how 
Oliver  could  be  found  to  be  properly  convicted  of  [pagel  12]  sexually  assaulting 
the  complainant  and  deserving  of  1 5  months  in  jail  and  yet  also  be  found  in  a 
separate  proceeding  not  to  have  committed  that  sexual  assault  and  to  be  deserv- 
ing of  reinstatement  in  a  job  which  would  place  young  persons  like  the  com- 
plainant under  his  charge. 

57  As  a  result  of  the  conflicting  decisions,  the  City  of  Toronto  would  find  itself  in  the  inevita- 
ble position  of  having  a  convicted  sex  offender  reinstated  to  an  employment  position  where  he 
would  work  with  the  very  vulnerable  young  people  he  was  convicted  of  assaulting.  An  educated  and 
reasonable  public  would  presumably  have  to  assess  the  likely  correctness  of  one  or  the  other  of  the 
adjudicative  findings  regarding  the  guilt  of  the  convicted  grievor.  The  authority  and  finality  of  judi- 
cial decisions  are  designed  precisely  to  eliminate  the  need  for  such  an  exercise. 
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Re  Buday  et  al .   and  Locator  of  Missing  Heirs  Inc. 


[Indexed  as:  Buday  v.  Locator  of  Missing  Heirs  Inc.] 

16  O.R.    (3d)  257 
[1993]    O.J.   No.  2999 
Action  No.  C16666 


Court  of  Appeal  for  Ontario, 
Morden  A.C.J.O.,   Griffiths  and  Carthy  JJ.A. 
December  9,  1993 

Contracts  —  Illegality  —  Maintenance  and  champerty  —  Party 
to  agreement  promising  to  assist  other  to  establish  claim  in 
mining  property  in  exchange  for  interest  in  claim  —  Party 
gathering  evidence  for  application  under  Mining  Act 
—  Application  under  Mining  Act  a  "plea  or  suit"  within  meaning 
of  Act  respecting  Champerty  but  agreement  not  illegal  for 
champerty  —  Mining  Act,   R.S.O.   1980,   c.   268        Act  respecting 
Champerty,   R.S.O.    1897,    c.  327. 

Contracts  —  Illegality  ~~  Champerty  a. form  of  maintenance  -- 
Elements  of  maintenance  must  be  established  for  an  agreement  to 
be  champertous  --  Party  to  agreement  promising  to  assist  other 
to  establish  claim  in  mining  property  in  exchange  for  interest 
in  claim  —  Element  of  officious  intermeddling  not  established 
~~  Agreement  not  champertous  —  Act  respecting  Champerty, 
R.S.O.    1897,    c.  327. 

B,   a  respondent  on  this  appeal,  was  a  member  of  the  0  family, 
and,   in  1987,   she  contacted  the  appellant  L  Inc.  to  reguest  its 
assistance  in  establishing  ownership  to  an  alleged  claim  that 
her  family  had  inherited  in  the  Williams  mine,    a  valuable  gold 
mining  property.   L  Inc.,   through  its  principal  H,   had  over  30 
years'   experience  in  the  mining  industry  and  provided  services 
to  recover  and  establish  ownership  to  unclaimed  assets.  H  met 


with  the  family,   and  he  proposed  a  joint  venture  agreement  to 
recover  the  mining  claim.  After  the  0  family  members  obtained 
independent  legal  advice,   the  parties  then  signed  a  joint 
venture  agreement  dated  July  21,   1987.  Under  the  joint  venture 
agreement,   the  0  family  members  each  assigned  to  L  Inc.   a  30 
per  cent  interest  in  the  mining  claim.   In  exchange,   L  Inc. 
agreed,   among  other  promises,   to  provide  its  expertise  to 
assist  in  attempting  to  establish  ownership  and  to  pay  all 
expenses  of  the  joint  venture,   a  promise  that  was  requested  by 
the  Os '  solicitor. 

After  the  agreement  was  signed,   L  Inc.  went  about  obtaining 
the  necessary  evidence  for  an  application  under  the  Mining  Act, 
which  application  H  had  decided  was  the  most  expeditious  way  to 
establish  ownership  in  the  mining  claims.  The  information  was 
given  to  the  0  family,   but  they  started  their  own  action  to 
recover  ownership.   In  the  action,   they  denied  that  L  Inc.  had 
any  entitlement.   The  action  was  settled  and  the  0  family 
refused  to  give  L  Inc.   any  share  of  the  settlement  proceeds.  L 
Inc.   sued,   and,   in  response  to  its  action,   the  0  family  members 
commenced  an  application  seeking  an  order  that  the  joint 
venture  agreement  was  invalid  as  being  champertous . 

The  application  was  successful.   The  judge  hearing  the 
application  reasoned  that  the  agreement  contemplated 
instituting  proceedings  and  that  an  application  under  the 
Mining  Act  was  a  "plea  or  suit"  within  the  meaning  of  the  Act 
respecting  Champerty.   She  concluded  that  the  agreement  was 
champertous  and  was  in  effect  an  agreement  to  finance  and  then 
share  in  the  results  of  the  proceedings  contemplated  by  the 
agreement.   L  Inc.  appealed. 

Held,   the  appeal  should  be  allowed. 

The  agreement  was  neither  expressly  nor  by  implication 
champertous.  The  agreement  did  not  by  its  terms  contemplate  a 
litigious  proceeding  and  did  not  authorize  L  Inc.   to  commence 
litigation.  Assuming,  however,   that  the  agreement  did  impliedly 
authorize  L  Inc.   to  make  an  application  under  the  Mining  Act, 
while  this  application  would  fall  within  the  meaning  of  the 
words  "pleas  and  suits"  as  those  words  are  used  in  the  18  97  Act 


respecting  Champerty,   the  agreement  still  was  not  champertous . 
Champerty  is  a  form  of  maintenance  and,   for  an  agreement  to  be 
champertous,   all  of  the  ingredients  of  maintenance  must  be 
established.  Here,   the  element  of  "officious  intermeddling", 
that  is,   the  stirring  up  of  the  parties  to  litigate  in  an 
endeavour  to  enforce  rights  they  would  not  otherwise  pursue, 
was  not  present.  L  Inc.  did  not  induce  the  0  family  to  pursue 
their  claims,    and  it  did  not  stir  up  litigation;   rather,  it 
simply  entered  into  a  bona  fide  business  agreement  to  assist 
the  family  in  making  recovery  of  an  interest  to  which  the 
family  considered  it  had  a  valid  claim. 
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APPEAL  from  an  order  declaring  a  joint  venture  agreement 
invalid  as  champertous . 


Anne  M.  Molloy,    for  appellant. 


Patrick  Schindler,   for  respondents. 

The  judgment  of  the  court  was  delivered  by 

GRIFFITHS  J. A.:    —  The  appellant,   Locator  of  Missing  Heirs 
Inc.    ("Locator"),   appeals  from  the  order  dated  August  5,  1993 
of  Madam  Justice  Simmons  declaring  that  an  agreement  between 
Locator  and  the  respondents    (the  Ollmann  family)   is  invalid  as 
being  champertous . 

The  Facts 

The  only  material  before  Simmons  J.  was  the  impugned 
agreement  and  the  uncontradicted  affidavit  of  Terry  Howes, 
president  of  Locator.  Howes  has  over  30  years'   experience  in 
the  mining  industry,   having  dealt  with  mining  claims  as  a 
prospector,   trader  and  marketer.   Some  years  ago,  when  the  price 
of  gold  dramatically  increased,   Howes  concluded  there  were  many 
previously  worthless  gold  stocks  now  valuable  but  unknown  to 
and  unclaimed  by  many  beneficiaries  of  estates. 

Howes   formed  Locator  as  an  Ontario  company.  As  part  of  its 
business  the  company  carries  out  searches  for  potential 
beneficiaries  with  a  view  to  recovering  and  establishing 
ownership  to  unclaimed  assets.   The  company  has  a  particular 
expertise  in  the  recovery  of  mining  claims,   shares  or  stocks. 

In  1987,   Catherine  Buday,   a  member  of  the  Ollmann  family, 
telephoned  Howes  and  requested  his  assistance  in  establishing  a 
claim  to  a  mining  venture  which  Mrs .   Buday  claimed  to  have 
inherited  through  her  father  and  uncle.   Howes  requested  that 
Mrs.  Buday  put  her  concerns  in  writing,  which  she  did  by  letter 
dated  June  23,   1987.   Prior  to  this  contact  initiated  by  Mrs. 
Buday,   Howes  had  never  met  nor  spoken  to  her. 

In  her  letter,   Mrs.   Buday  stated  that  her  uncle,  Harry 


Ollmann,  had  been  a  mining  prospector  until  his  death  in  1947 
when  he  left  his  entire  estate  to  Mrs.   Buday's  father,    Frank  R. 
Ollmann,   who  died  in  1958.   Frank  R.   Ollmann 's  estate  went  to 
his  children  on  his  death.  According  to  Mrs.   Buday,   her  uncle's 
estate  included  a  one-half  interest  in  mining  claims  he  had 
staked  with  Dr.    J.  Williams  of  Maryland.   She  further  stated 
that  in  1986  her  brother,   Francis  T,   Ollmann,   had  retained  a 
lawyer  to  look  into  the  matter.  According  to  Mrs.  Buday,  the 
lawyer  reported  to  the  family  that  the  claim  had  "good 
prospects"  but  "for  some  reason  everything  came  to  a  halt". 

Howes  met  with  the  Ollmann  family  and  discussed  the 
assistance  he  could  provide  in  establishing  their  claim  to  the 
Williams  mining  holdings.  He  proposed  that  they  enter  into  a 
joint  venture  agreement  to  recover  this  interest.  The  parties 
then  executed  the  joint  venture  agreement  dated  July  21,  1987, 
which  is  the  subject  matter  of  these  proceedings,   the  main 
portions  of  which  read  as  follows: 

We  are  hereby  confirming  all  the  terms  of  our  agreement  to 
establish  a  joint  venture  together  on  the  following  basis: 

1.  Locator  of  Missing  Heirs  Inc.,   agrees  to  provide,  and 
will  have  the  authority  to  do,   the  following: 

(a)  Provide  its  experience,   expertise  and  knowledge  to 
assist  in  attempting  to  get  the  interest  of  the 
Estates  of  Harry  Oilman,   deceased  and  Frank  R. 
Oilman,   deceased,   including  any  royalties  and  net 
smelting  interests  into  the  possession  of  the 
beneficiaries  of  the  Estate  of  Frank  R.  Oilman, 
deceased,  who  are  entitled  to  them. 

(b)  To  pay  all  the  expenses  associated  with  this  joint 
venture  and,   at  no  time  presently  or  in  the  future 
will  the  beneficiaries  or  trustee  be  responsible 
for  any  expenses. 

(c)   To  retain  and  instruct  all  professionals  which  Locator 
of  Missing  Heirs  Inc.   requires  to  assist  it  and  the 
beneficiaries . 


(d)  To  negotiate  an  agreement  with  the  Estate  of  Jack 
Williams  or  beneficiaries  of  the  Estate  or  its 
representatives  that  will  result  in  the  transfer  to 
the  beneficiaries  of  the  Estate  of  Frank  R.  Oilman, 
deceased,   their  interest  including  without  limiting 
the  generality  of  the  foregoing,   any  royalties  or 
net  smelting  interests    (or  the  equivalent  dollar 
value)    in  the  mining  claims  known  as  11  claims  in 
Township  73,   also  known  as  Bomby  Township,  district 
of  Thunder  Bay,   and  numbered  T.B.   32051  to  T.B. 
32055  inclusive,    and  T.B.   32154  to  T.B.  32159 
inclusive. 

(e)  To  provide  on  request  of  the  beneficiaries,  copies 
of  correspondence,   offers,   negotiations  and  all 
information  concerning  this  joint  venture. 

2.  The  Trustee  of  the  Estate  of  Frank  R.   Oilman,  deceased, 

and  the  beneficiaries  agree  to  do  their  best  to  assist 
Locator  of  Missing  Heirs  Inc.,   in  getting  the  interests 
of  the  Estates  of  Harry  Oilman,   deceased,   and  Frank  R, 
Oilman,    deceased,    including  any  royalties  or  net 
smelting  interests,   into  the  possession  of  the 
beneficiaries  of  the  Estate  of  Frank  R.  Oilman, 
deceased,   and,   it.  is  agreed  that  Locator  is  hereby 
irrevocable  and  absolutely  assigned  and  that  Locator  of 
Missing  Heirs  Inc.,   is  the  owner  of  30%  of  the  interest 
of  each  beneficiary  to  the  Estate  of  Harry  Oilman, 
deceased,   and  Frank  R.  Oilman,   deceased,   in  the  mining 
claims  known  as  Bomby  Township,   district  of  Thunder 
Bay,   and  numbered  T.B.   32051  to  T.B.   32055  inclusive, 
and  T.B.   32154  to  T.B.    32159  inclusive,  including 
without  limiting  the  generality  of  the  foregoing,  any 
interest  which  each  of  the  beneficiaries  is  entitled 
to,    and  the  royalties  and  net  smelting  interests  that 
have  flowed  from  or  will  in  the  future  flow  from  those 
mining  claims. 

3.  Three  quarters  of  the  beneficiaries  of  the  Estate  of 

Frank  R.   Oilman,   deceased,   the  Trustee  of  the  Estate  of 


Frank  R.   Oilman,    and  Locator  of  Missing  Heirs  Inc., 
must  approve  any  offer  made  by  the  Estate  of  Jack 
Williams,   or  its  beneficiaries  to  resolve  this  matter, 
or  any  offer  to  be  made  by  Locator  of  Missing  Heirs 
Inc.,   on  behalf  of  the  Trustee  and  beneficiaries  of  the 
Estate  of  Frank  R.  Oilman,  dec'd. 

4.   This  is  the  entire  agreement  among  us  and  the  terms  of 
our  agreement  will  bind  our  respective  heirs, 
successors,   legal  representatives,   administrators  and 
assigns . 

The  agreement  was  executed  by  all  the  members  of  the  Ollmann 
family,    respondents  on  this  appeal. 

At  Mr.   Howes'   request,   the  Ollmann  family  obtained 
independent  legal  advice  before  signing  the  above  agreement, 
which  advice  led  to  the  insertion  of  cl.   1(e)   requiring  Locator 
to  provide  information  and  documentation  at  the  request  of  the 
Ollmann  family. 

Howes  was  familiar  with  the  Williams  mine  which  is  the 
largest  gold  mine  in  Canada.   He  was  particularly  interested  in 
assisting  the  Ollmann  family  in  proving  their  claim  because,  as 
he  stated  in  his  affidavit,    "the  Ollmann  saga  had  a  lot  of  real 
"human  interest'   appeal  to  me,   as  my  favourite  cases  are 
ones  in  which  I  can  help  economically  disadvantaged  people  to 
obtain  their  rightful  inheritances  from  large  corporations". 

As  indicated,    under  the  joint  venture  agreement,    the  Ollmann 
family  assigned  to  Locator  30  per  cent  of  the  interest  of  each 
of  them  in  the  mining  claims.   In  exchange,   Locator  agreed  to' 
provide  its  "experience,   expertise  and  knowledge"  and:  to 
assist  in  attempting  to  get  the  interest  of  those  mining  claims 
into  the  hands  of  the  beneficiaries;   to  pay  all  expenses 
associated  with  the  joint  venture;  to  retain  and  instruct  all 
professionals  required  for  this  purpose,   and  to  negotiate  an 
agreement  with  the  Estate  of  Jack  Williams  to  transfer  those 
mining  claims  to  the  beneficiaries.   The  Ollmann  family  also 
agreed  to  do  their  best  to  assist  Locator  in  these  endeavours. 


Upon  execution  of  the  agreement,   Locator  set  about  to 
establish  the  Ollmann  family's  ownership  of  the  mining 
interest.   It  was  Howes'  view  that  the  most  expeditious  way  to 
proceed  was  to  obtain  the  necessary  evidence  and  then  make 
application  to  obtain  a  declaration  by  the  Mining  and  Lands 
Commissioner,   pursuant  to  the  Mining  Act,   R.S.O.   1980,   c.  268. 
Locator  expended  much  time  and  money  in  gathering  evidence 
including,   on  at  least  one  occasion,   reimbursing  Frank  Ollmann 
for  his  travel  expenses  in  travelling  to  Thunder  Bay  to  obtain 
some  necessary  evidence.  Ultimately,   Locator  was  successful  in 
assembling  an  exhibit  book  of  evidence  which  was  more  than  200 
pages  long. 

In  1988,   the  200-page  exhibit  book  was  given  to  Frank 
Ollmann.   In  January  1989,   the  Ollmann  family  retained  a 
solicitor  to  act  for  them  in  the  matter  of  the  Ollmann  Estate. 
That  solicitor  commenced  a  separate  action  to  recover  their 
interest . 

The  Ollmann  family  attempted  to  conceal  or  deny  Locator's 
interest  in  the  action  which  they  commenced,  including, 
according  to  Howes,   giving  false  evidence  in  an  examination  for 
discovery  where  the  Ollmanns '   solicitor,   answering  on  behalf  of 
the  client,   denied  that  Howes  had  asserted  any  interest  in  the 
matter  or  that  he  had  made  any  written  report  concerning  his 
investigations. 

The  Ollmann  family  has  recently  settled  its  action  for  an 
interest  in  the  Williams  mine.   Subsequent  to  arriving  at  the 
settlement,   the  solicitors  for  Williams  were  advised  of 
Locator's  interest  and  are  now  holding  the  settlement  funds  in 
trust  because  of  the  claim  of  Locator. 

Terry  Howes  deposed  in  his  affidavit  that  when  it  became 
clear  that  the  Ollmann  family  was  attempting  to  conceal  or  deny 
the  existence  of  the  joint  venture  agreement,   an  action  was 
commenced  on  January  5,    1993  by  Locator  against  the  Ollmann 
family  seeking  a  declaration  of  Locator's  ownership  in  the 
mining  claims,   specific  performance  or,   alternatively,  damages 
for  breach  of  contract. 


The  Ollmann  family  has  not  filed  a  statement  of  defence  to 
the  action  but,   instead,   commenced  an  application  on  February 
11,   1993  against  Locator  seeking  an  order  that  the  agreement 
was  invalid  as  being  champertous .  This  application  resulted  in 
the  order  under  appeal , 

The  Law  of  Champerty  and  Maintenance 

Champerty  has  been  defined  by  Russel  on  Crimes,   12th  ed. 
(1964),   vol.    1  at  p.   354  as  follows: 

Champerty  is  a  species  of  maintenance,  being  a  bargain  with 
a  plaintiff  or  defendant  carapum  partiri,   to  divide  the  land 
or  other  matter  sued  for  between  them,    if  they  prevail  at 
law;   whereupon  the  champertor  is  to  carry  on  the  party's  suit 
at  his  own  expense.    It  is  defined  in  the  old  books  to  be  the 
unlawful  maintenance  of  a  suit,   in  consideration  of  some 
bargain  to  have  part  of  the  thing  in  dispute,   or  some  profit 
out  of  it. 

The  Diffinitio  de  Conspiratoribus    (1305,   33  Edw.  1) 
declares  that  " champertor s  be  they  that  move  pleas  or  suits 
or  cause  to  be  moved  either  by  their  own  procurement  or  by 
others  and  sue  them  at  their  proper  costs  for  to  have  part  of 
the  land  in  variance  or  part  of  the  gains". 

The  language  of  the  above  fourteenth-century  statute  was 
incorporated  into  s.   1  of  the  Revised  Statutes  of  Ontario, 
1897,   c.   327,  which  added  a  further  s.   2.  The  1897  statute 
reads : 

His  Majesty  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,   enacts  as 
follows : 

1.   Champertors  be  they  that  move  pleas  and  suits,  or 

cause  to  be  moved,   either  by  their  own  procurement, 
or  by  others,   and  sue  them  at  their  proper  costs, 
for  to  have  part  of  the  land  in  variance,    or  part 
of  the  gains. 


2.  All  champertous  agreements  are  forbidden,  and 
invalid.    [Added  in  the  Revision  of  1897.] 

The  two  unlawful  forms  of  agreement,  maintenance  and 
champerty,   are  defined  in  Halsbury  as  follows    (9  Hals.,   4th  ed. 
(1974) ,  para.   400,  p.   272) : 

Agreements   involving  maintenance  or  champerty.  Maintenance 
may  be  defined  as  the  giving  of  assistance  or  encouragement 
to  one  of  the  parties  to  litigation  by  a  person  who  has 
neither  an  interest  in  the  litigation  nor  any  other  motive 
recognised  by  the  law  as  justifying  his  interference. 
Champerty  is  a  particular  kind  of  maintenance,  namely 
maintenance  of  an  action  in  consideration  of  a  promise  to 
give  the  maintainer  a  share  in  the  proceeds  or  subject  matter 
of  the  action. 

The  historical  basis  for  the  development  of  the  rules  against 
maintenance  and  champerty  is  described  in  the  Ontario  Law, 
Reform  Commission  Report  on  Class  Actions,   1982,  Vol.   Ill,  at 
p.  717: 

Rules  against  maintenance  and  champerty  were  introduced 
over  700  years  ago  in  response  to  abusive  interference  in  the 
legal  system  by  powerful  royal  officials  and  nobles.  Although 
the  particular  abuses  against  which  the  prohibitions  were 
directed  had  been  cured  by  the  time  of  the  Tudors,   the  rules 
continued  to  survive.   In  modern  decisions  concerning 
maintenance,   courts  do  not  refer  to  the  mediaeval  origins  of 
the  doctrine,  but  justify  its  continued  existence  on  the 
basis  of  public  policy  considerations.   The  antipathy  of  the 
courts  to  champertous  agreements  similarly  is  supported  by 
policy  concerns.    In  these  expressions  of  policy  are  the  roots 
of  the  arguments  justifying  the  present  ban  on  contingent 
fees  . 

For  many  centuries  prior  to  19  67  maintenance  and  champerty 
were  both  torts  and  crimes  at  common  law  in  England.  The 
Criminal  Law  Act,   1967  abolished  both  criminal  and  tortious 
liability  for  maintenance  and  champerty   (ss.   13  and  14)  but 
expressly  preserved  any  rule  of  common  law  which  treated 


contracts  of  maintenance  or  champerty  to  be  contrary  to  public 
policy.    In  Canada,   maintenance  and  champerty  were  common  law 
crimes  until  s .    8  of  the  Criminal  Code    (now  R.S.C.    1985,   c.  O 
46,    s.    9)    was  enacted  by  the  1953-54,   c.    51  amendments  to 
the  Code.   The  reason  for  the  abolition  of  these  crimes  in 
Canada  is  that  the  Criminal  Code  Revision  Committee  considered 
them  to  be  "obsolete  and  archaic".   See  McLeod  and  Martin, 
"Offences  and  Punishments  under  the  New  Criminal  Code" 
(1955),   33  Can.  B.  Rev.   20  at  pp.  23-24. 

Although  the  English  authorities  indicate  a  relaxation  of  the 
rule  against  maintenance,   recognizing  that  there  are  some  cases 
where  it  may  be  proper  for  one  person  to  assist  another 
financially  or  otherwise  in  litigation,   champerty  under  English 
law  is  still  regarded  as  the  more  pernicious  offence.  Under 
English  law  champerty  is  still  condemned  on  the  grounds  that 
the  champertor  may,   for  his  own  personal  gain,   inflame  the 
damages  or  suppress  the  evidence  or  even  suborn  witnesses  in 
order  to  support  his  personal  claim  to  a  share  in  the  proceeds: 
Re  Trepca  Mines  Ltd.,    [1962]    3  All  E.R.    351  at  p.    355,  [1963] 
Ch.    199    (C.A. ) . 

In  Ontario,    one  must  assume  that  champertous  agreements  are 
still  regarded  as  contrary  to  public  policy  in  the  light  of  the 
fact  that  the  18  97  statute  against  champerty  remains  in  force. 

In  holding  that  the  agreement  was  champertous,    Simmons  J. 
gave  reasons  as  follows: 

There  is  no  mention  in  the  agreement  which  is  in  issue  of 
instituting  any  proceedings.   The  principal  of  the  respondent 
does  however  make  it  clear  in  para.    9  of  his  affidavit  that 
it  was  contemplated  that  the  respondent  would  carry  out  its 
obligations  under  the  agreement  by  seeking,   or  assisting  in 
seeking,   a  declaration  of  the  applicants'   interest  in  certain 
mining  claims.   The  principal  of  the  respondent  said  he 
"determined  that  the  most  expeditious  way  to  proceed  would 
be  to  seek  a  declaration  by  the  Mining  and  Lands  Commissioner 
pursuant  to  the  Mining  Act".  The  respondent's  role  was  to 
include  gathering  the  necessary  evidence  for  such  a 
proceeding  and  paying  the  expenses  thereof. 


Although  the  respondent  submits  that  such  an  application 
under  the  Mining  Act  is  not  an  action,   suit,   or  plea,   I  was 
not  referred  to  any  authority  that  would  establish  that  the 
reference  in  an  Act  respecting  Champerty,   R.S.O.   1897,   c.  327 
to  "pleas  and  suits"  is  restricted  in  its  application  to 
proceedings  commenced  in  a  court.   In  light  of  the  purpose  of 
the  Act  it  is  my  view  that  it  should  not  be  so  narrowly 
construed . 

While  there  was  no  evidence  before  me  that  a  proceeding 
under  the  Mining  Act  had  actually  been  commenced,   I  am 
satisfied  that  such  a  proceeding  was  contemplated  by  the 
agreement  and  that  the  respondent  had  proceeded  to  gather, 
and  had  paid  the  expenses  of  gathering,   a  body  of  evidence 
for  the  purpose  of  pursuing  such  an  application  pursuant  to 
the  terms  of  the  agreement.  Although  the  agreement  also 
contemplated  that  the  interest  in  the  mining  claims  might  be 
obtained  by  negotiation,  based  on  the  terms  of  the  agreement 
and  the  evidence  of  the  respondent  I  am  satisfied  that  the 
respondent  deemed  it  necessary  that  proceedings  of  some  kind 
be  instituted  for  it  to  succeed  in  fulfilling  its  obligations 
pursuant  to  the  agreement. 

While  the  agreement  in  issue  involves  a  transfer  to  the 
respondent  of  a  percentage  interest  in  mining  claims  in 
exchange  for  the  performance  of  its  obligations  as  opposed  to 
an  agreement  to  specifically  share  the  fruits  of  a 
proceeding,   it  is  implicit  in  my  view  in  the  terms  of  the 
agreement  and  in  the  evidence  of  the  respondent  that  the 
transferred  interest  had  no  value  in  the  absence  of  the 
validity  of  the  claims  being  established.   I  note  in 
particular  that  the  agreement  makes  reference  to  obligations 
on  the  part  of  the  respondent  to  assist  in  attempting  to  get 
the  interests  of  the  Estates  "into  the  possession  of  the 
beneficiaries"  and  to  negotiate  an  agreement  that  would 
result  in  a  "transfer  to  the  beneficiaries  of   .    .    .  their 
interest".   The  principal  of  the  respondent  in  his  affidavit 
speaks  of  the  fact  that  the  respondent  "set  about  to 
establish  the  Oilman  family's  ownership  of  these  mining 
interests".  No  evidence  was  presented  by  the  respondent  to 


contradict  the  inference  that  the  transferred  interest  had  no 
value  in  the  absence  of  the  validity  of  the  claims  being 
established.   In  the  circumstances  I  consider  that  the 
transfer  of  an  interest  in  the  mining  claims  was  in  effect 
the  equivalent  of  an  agreement  to  share  the  proceeds  of  the 
proceedings  contemplated  by  the  agreement. 

Furthermore,   I  am  not  satisfied  that  the  fact  that  the 
respondent  was  initially  contacted  by  one  of  the  applicants, 
or  the  fact  that  the  respondent  insisted  that  the  applicants 
obtain  independent  legal  advice  in  relation  to  the  agreement 
can  save  what  I  consider  is  otherwise  a  champertous 
agreement.   The  respondent  relies  on  Goodman  v.  R, ,  [1939] 
S.C.R.    44  6  as  supporting  its  position  that  the  agreement  is 
not  champertous  because  one  of  the  applicants  contacted  it 
thus  indicating  that  the  applicants  were  disposed  to  enforce 
their  rights  in  any  event.   I  note  in  particular  the  following 
comments  made  at  p.    453  of  that  decision: 

These  references  to  the  speeches  in  the  House  of  Lords  in 
the  Neville  case    (1)    indicate  that  the  views  previously 
expressed  by  various  writers  of  standing  and  by  a  number  of 
very  able  judges  have  not  been  departed  from  and  that  there 
must  exist  that  officious  interference,   that  introduction 
of  parties  to  enforce  rights  which  others  are  not  disposed 
to  enforce,    that  stirring  up  of  strife  to  constitute  the 
crime  of  maintenance. 


In  my  view  that  case  is  distinguishable  from  the  case  before 
me  in  that  the  issue  involved  in  the  Goodman  case  was  whether 
the  accused  was  guilty  of  the  criminal  offence  of 
maintenance.   While  it  is  true  that  champerty  is  a  form  of 
maintenance,   I  was  not  referred  to  any  authority  which 
establishes  that  it  is  a  necessary  element  of  champerty  that 
a  person  be  encouraged  to  enforce  rights  he  or  she  was  not 
otherwise  disposed  to  enforce.   In  relation  to  champerty  it 
would  seem  that  the  agreement  to  finance  litigation  in 
exchange  for  a  share  of  its  fruits  creates  the  necessary 
element  of  officious  intermeddling.   If  the  agreement  is 


otherwise  invalid  I  do  not  see  how  the  fact  that  the 
applicants  had  independent  legal  advice  can  save  it. 

Finally,   I  do  not  consider  that  the  respondent  has  brought 
itself  within  any  of  the  other  recognized  exceptions  to  the 
rule  that  champertous  agreements  are  invalid.   The  respondent 
asserts  that  its  motive  was  the  desire  to  assist  the 
applicants  in  obtaining  their  rightful  inheritance  and  human 
interest  and  a  wish  on  the  part  of  the  principal  of  the 
respondent  to  become  involved  in  a  mining  venture.   It  further 
submits  that  the  agreement  in  issue  reflects  a  bona  fide 
business  arrangement  made  for  legitimate  business  reasons. 

Locator  raises  three  grounds  of  appeal: 

(1)  that  the  joint  venture  agreement  of  July  21,   1987  is 
neither  expressly  nor  by  implication  champertous; 

(2)  that  the  application  for  the  declaration  that  the  agreement 
was  champertous  was  premature  and  ought,  to  have  been 
reserved  for  determination  at  trial,  where  all  the  relevant 
facts  could  be  developed; 

(3)  that  the  declaration  claimed,   essentially  one  of  equitable 
relief,   ought  not  to  have  been  granted  to  the  Ollmann 
family  who  did  not  come  to  the  court  with  "clean  hands". 

Is  the  Agreement  Champertous? 

In  my  view,   proceeding  by  way  of  application  to  determine 
whether  the  agreement  in  question  was  champertous  was 
appropriate  in  the  circumstances  here,  where  the  facts  were 
undisputed  and  on  that  basis  I  would  dispose  of  ground  2  of  the 
appeal . 

In  my  opinion,   the  short  answer  to  this  appeal  is  that  the 
terms  of  the  agreement  of  July  21,   1987  are  neither  expressly 
nor  by  implication  champertous.   I  respectfully  disagree  with 
Simmons  J.   that  the  agreement  by  its  terms  contemplated  a 
litigous  proceeding.   The  agreement  on  its  face  makes  no 
reference  whatsoever  to  litigation.   The  agreement  authorizes 


Locator  to  employ  its  expertise  to  attempt  to  get  the  interests 
of  the  Ollmann  Estates  into  the  possession  of  the  beneficiaries 
and,   for  this  purpose,   to  "negotiate  an  agreement"  with  the 
Williams  Estate.   The  agreement  does  not  authorize  Locator  to 
commence  litigation  which,   if  unsuccessful,   would  potentially 
expose  the  Ollmann  family  to  costs,   without  the  authority  of 
the  Ollmann  family.   Clause    (c)  ,    authorizing  Locator  to  "retain 
and  instruct  all  professionals",   is  not  sufficient  to  authorize 
litigation.   It  must  not  be  overlooked  that  the  Ollmann  family 
retained  legal  counsel  to  review  the  agreement  before  they 
signed  it.   If  the  family  intended  to  confer  on  Locator  the 
authority  to  sue  then  they  could  have  done  so  in  clear 
language . 

Counsel  for  the  respondent  submitted  that,  while  the 
agreement  does  not  allude  to  litigation,   it  is  sufficient  to 
constitute  it  champertous  that  Terry  Howes  deposed  in  his 
affidavit  that  Locator  had  determined  that  the  most  expeditious 
way  to  proceed  to  establish  the  Ollmann  claim  to  the  mining 
property  was  to  seek  a  declaration  under  the  Mining  Act.   It  was 
submitted  that  the  definition  of  champertor  is  not  framed  in 
terms  of  what  the  champertor  agrees  to  do  but  what  he  actually 
does.   This  argument  found  favour  with  Simmons  J. 

The  only  indication  in  the  material  that  an  application  under 
the  Mining  Act  may  have  been  made  is  contained  in  para.    12  of 
the  statement  of  claim  in  the  action  by  Locator.   That  paragraph 
reads : 

12.   The  plaintiff  incurred  great  expense  and  time  in  order 
to  satisfy  its  obligations  pursuant  to  the  Agreement, 
including,   but  not  restricted  to  an  application  pursuant  to 
the  Mining  Act  R.S.O.    1980  c.   268,   details  of  which  are  known 
to  the  defendants . 

If  Locator  saw  fit  to  make  such  an  application,   then,   in  my 
view,   this  would  require  authorization  by  the  Ollmann  family, 
not  contained  in  the  present  joint  venture  agreement. 

I  am  satisfied  that  an  application  for  a  declaration  under 
the  Mining  Act  would  fall  within  the  meaning  of  the  words 


"pleas  and  suits"  as  these  words  are  used  in  the  18  97  Act 
respecting  Champerty,  However,   assuming  that  it  could  be 
implied  under  the  joint  venture  agreement  that  Locator  had 
authority  to  make  an  application  under  the  Mining  Act,  1 
incline  to  the  view  that  the  agreement  would  still  not  be 
champertous , 

Champerty  has  always  been  considered  a  particular  form  of 
maintenance.  Under  the  authorities,   for  an  agreement  to  be 
champertous  it  must  first  have  all  the  ingredients  necessary  to 
constitute  maintenance.   Therefore,   the  element  of  "officious 
intermeddling",    that  is,    the  stirring  up  of  the  parties  to 
litigate  in  an  endeavour  to  enforce  rights  they  would  not 
otherwise  pursue,  must  be  present. 

Here,   Locator  did  not  induce  the  Ollmann  family  to  pursue 
their  claims.   The  Ollmann  family  had  previously  sought  legal 
assistance  on  their  rights  and  were  told  that  their  claim  had 
"good  prospects".   It  was  only  the  failure  of  the  first 
solicitor  consulted  to  pursue  their  claim  that  prompted  the 
Ollmann  family  to  seek  out  and  retain  the  services  of  Locator. 
Locator  did  not  stir  up  litigation,  but  simply  entered  into  a 
bona  fide  business  agreement  to  assist  the  Ollmann  family  in 
making  recovery  of  an  interest,   to  which  the  family  considered 
it  had  a  valid  claim. 

Counsel  for  the  Ollmann  family  submitted  that  referring  to 
champerty  as  a  species  of  maintenance  is  not  historically 
accurate.   It  is  submitted  that  historically  champerty  was 
proscribed  before  maintenance  and  it  is  not  clear,  therefore, 
that  the  officious  intermeddling  by  the  champertor  is  a 
necessary  ingredient. 

Whatever  its  historical  origin,   the  authorities,   both  English 
and  Canadian,  have  consistently  treated  champerty  as  a  form  of 
maintenance  requiring  proof  not  only  of  an  agreement  to  share 
in  the  proceeds  but  also  the  element  of  encouraging  litigation 
that  the  parties  would  not  otherwise  be  disposed  to  commence.  I 
recognize  that  the  18  97  statute  respecting  champerty  does  not 
speak  of  officious  intermeddling  but  the  term  champerty  used  in 
the  statute  has  always  by  definition  been  regarded  as  a  species 


of  maintenance. 


The  position  of  the  English  authorities  is  expressed  in  the 
decision  of  the  House  of  Lords  in  Trendtex  Trading  Corp.  v. 
Credit  Suisse,    [1982]  A.C.   679,   at  p.   694,    [1981]   3  All  E.R. 
520,   per  Lord  Wilberforce,   citing  9  Halsbury's  Laws  of  England, 
4th  ed.    (1974),  para.    400,   p.  272: 

Champerty  is  a  particular  kind  of  maintenance,  namely 
maintenance  of  an  action  in  consideration  of  a  promise  to 
give  the  maintainer  a  share  in  the  proceeds  or  subject-matter 
of  the  action. 

The  above  position  was  adopted  and  followed  in  the  reasons  of 
Whittaker  J. A.  in  Monteith  v.  Calladine  (1964),  47  D.L.R.  (2d) 
332  at  p.    342,    49  W.W.R.    641  (B.C.C.A.): 

In  Neville  v.   London  "Express"  Newspaper  Ltd.,    [1919]  A.C. 
368,   Lord  Finlay,   L.C.,   said  at  p.   382:   "Champerty  is  a  form 
of  maintenance,   and  occurs  when  the  person  maintaining 
another  takes  as  his  reward  a  portion  of  the  property  in 
dispute . " 

Kerwin,    J.,    in  Goodman  v.   The  King,    [1939]    4  D.L.R.   361  at 
p.   364,    72  C.C.C.   305  at  pp.    307-8,    [1939]    S.C.R.    446  at  p. 
449,    quotes  the  following  definition  of  maintenance ■ from 
Story  on  Contract,   1st  ed. :   "Maintenance  is  the  officious 
assistance,   by  money  or  otherwise,   proposed  by  a  third  person 
to  either  party  to  a  suit  in  which  he  himself  has  no  legal 
interest  to  enable  him  to  prosecute  or  defend  it." 

It  would  appear,   therefore,   that  champerty  is  maintenance 
plus  an  agreement  to  share  in  the  proceeds,   and  that  while 
there  can  be  maintenance  without  champerty,   there  can  be  no 
champerty  without  maintenance.  There  must  be  present  in 
champerty  as  in  maintenance  an  officious  intermeddling,  a 
stirring  up  of  strife,   or  other  improper  motive. 

(Emphasis  added) 

If  it  were  necessary  to  decide  this  point,    I  would 


respectfully  adopt  the  above  reasons . 
Conclusion 

In  view  of  my  conclusions,   I  find  it  unnecessary  to  deal  with 
the  last  issue  of  whether  the  Ollmann  family  was  entitled  to 
the  remedy  claimed,   having  come  to  the  court  with  unclean 
hands . 

I  would  allow  the  appeal.  The  order  below  declaring  the 
agreement  champertous  should  be  set  aside  and  in  its  place  an 
order  dismissing  the  application  with  costs.   The  appellant 
shall  have  its  costs  of  the  appeal. 


Appeal  allowed. 
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(b)     Section  1 8/25  of  the  Ontario  Energy  Board  Act 

67  The  respondent  raises  a  statutory  defence  found  formerly  in  s,  18  and  presently  in  s,  25  of 
the  1998  OEBA.  The  former  and  the  present  sections  are  identical,  and  read; 

An  order  of  the  Board  is  a  good  and  sufficient  defence  to  any  proceeding 
brought  or  taken  against  any  person  in  so  far  as  the  act  or  omission  that  is  the 
subject  of  the  proceeding  is  in  accordance  with  the  order. 

I  agree  with  McMurtry  C  J.O.  that  this  defence  should  be  read  down  so  as  to  exclude  protection 
from  civil  liability  damage  arising  out  of  Criminal  Code  violations.  As  a  result,  the  defence  does  not 
apply  in  this  case  and  we  do  not  have  to  consider  the  constitutionality  of  the  section. 

68  McMurtry  C.J.O.  was  correct  in  his  holding  that  legislative  provisions  purporting  to  restrict 
a  citizen's  rights  of  action  should  attract  strict  construction  (Berardinelli,  supra).  In  this  case,  I  again 
agree  with  McMurtry  C.J.O.  that  the  legislature  could  not  reasonably  be  believed  to  have  contem- 
plated that  an  OEB  order  could  mandate  criminal  conduct,  despite  the  broad  wording  of  the  section. 
Section  1 8/25,  thus,  cannot  provide  a  defence  to  an  action  for  restitution  arising  from  an  OEB  order 
authorizing  criminal  conduct.  As  a  consequence,  like  McMurtry  C.J.O.,  I  find  the  argument  on  s. 

1 8/25  to  be  unpersuasive. 

69  Because  I  find  that  it  could  not  have  been  the  intention  of  the  legislature  to  bar  civil  claims 
stemming  from  acts  that  offend  the  Criminal  Code,  on  a  strict  construction,  s.  1 8/25  cannot  protect 
Consumers'  Gas  from  these  types  of  claims.  If  the  [page661]  provincial  legislature  had  wanted  to 
eliminate  the  possibility  of  such  actions,  it  should  have  done  so  explicitly  in  the  provision.  In  the 
absence  of  such  explicit  provision,  s.  18/25  must  be  read  so  as  to  exclude  from  its  protection  civil 
actions  arising  from  violations  of  the  Criminal  Code  and  thus  does  not  provide  a  defence  for  the  re- 
spondent in  this  case. 

(c)     Exclusive  Jurisdiction  and  Collateral  Attack 

70  McMurtry  C.J.O.  was  also  correct  in  his  holding  that  the  OEB  does  not  have  exclusive  ju- 
risdiction over  this  dispute.  While  the  dispute  does  involve  rate  orders,  at  its  heart  it  is  a  private  law 
matter  under  the  competence  of  civil  courts  and  consequently  the  Board  does  not  have  jurisdiction 
to  order  the  remedy  sought  by  the  appellant. 

71  In  addition,  McMurtry  C.J.O.  is  correct  in  holding  that  this  action  does  not  constitute  an  im- 
permissible collateral  attack  on  the  OEB's  order.  The  doctrine  of  collateral  attack  prevents  a  party 
from  undermining  previous  orders  issued  by  a  court  or  administrative  tribunal  (see  Toronto  (City)  v. 
C  U.P.E.,  Local  79,  [2003]  3  S.C.R.  77,  2003  SCC  63;  D.  J.  Lange,  The  Doctrine  of  Res  Judicata  in 
Canada  (2000),  at  pp.  369-70  ).  Generally,  it  is  invoked  where  the  party  is  attempting  to  challenge 
the  validity  of  a  binding  order  in  the  wrong  forum,  in  the  sense  that  the  validity  of  the  order  comes 
into  question  in  separate  proceedings  when  that  party  has  not  used  the  direct  attack  procedures  that 
were  open  to  it  (i.e.,  appeal  or  judicial  review).  In  Wilson  v.  The  Queen,  [1983]  2  S.C.R.  594,  at  p. 
599,  this  Court  described  the  rule  against  collateral  attack  as  follows: 

It  has  long  been  a  fundamental  rule  that  a  court  order,  made  by  a  court  having  ju- 
risdiction to  make  it,  stands  and  is  binding  and  conclusive  unless  it  is  set  aside  on 
appeal  or  lawfully  quashed.  It  is  also  well  settled  in  the  authorities  that  such  an 


Page  20 


order  may  not  be  attacked  [page662]  collaterally    and  a  collateral  attack  may  be 
described  as  an  attack  made  in  proceedings  other  than  those  whose  specific  ob- 
ject is  the  reversal,  variation,  or  nullification  of  the  order  or  judgment. 

Based  on  a  plain  reading  of  this  rule,  the  doctrine  of  collateral  attack  does  not  apply  in  this  case  be- 
cause here  the  specific  object  of  the  appellant's  action  is  not  to  invalidate  or  render  inoperative  the 
Board's  orders,  but  rather  to  recover  money  that  was  illegally  collected  by  the  respondent  as  a  result 
of  Board  orders.  Consequently,  the  collateral  attack  doctrine  does  not  apply. 

72  Moreover,  the  appellant's  case  lacks  other  hallmarks  of  collateral  attack.  As  McMurtry 
C.J.O.  points  out  at  para.  30  of  his  reasons,  the  collateral  attack  cases  all  involve  a  party,  bound  by 
an  order,  seeking  to  avoid  the  effect  of  that  order  by  challenging  its  validity  in  the  wrong  forum.  In 
this  case,  the  appellant  is  not  bound  by  the  Board's  orders,  therefore  the  rationale  behind  the  rule  is 
not  invoked.  The  fundamental  policy  behind  the  rule  against  collateral  attack  is  to  "maintain  the  rule 
of  law  and  to  preserve  the  repute  of  the  administration  of  justice"  (R.  v.  Litchfield,  [1993]  4  S.C.R. 
333,  at  p.  349).  The  idea  is  that  if  a  party  could  avoid  the  consequences  of  an  order  issued  against  it 
by  going  to  another  forum,  this  would  undermine  the  integrity  of  the  justice  system.  Consequently, 
the  doctrine  is  intended  to  prevent  a  party  from  circumventing  the  effect  of  a  decision  rendered 
against  it. 

73  In  this  case,  the  appellant  is  not  the  object  of  the  orders  and  thus  there  can  be  no  concern  that 
he  is  seeking  to  avoid  the  orders  by  bringing  this  action.  As  a  result,  a  threat  to  the  integrity  of  the 
system  does  not  exist  because  the  appellant  is  not  legally  bound  to  follow  the  orders.  Thus,  this  ac- 
tion does  not  appear,  in  fact,  to  be  a  collateral  attack  on  the  Board's  orders. 
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(d)     The  Regulated  Industries  Defence 

74  The  respondent  submits  that  it  can  avail  itself  of  the  "regulated  industries  defence"  to  bar 
recovery  in  restitution  because  an  act  authorized  by  a  valid  provincial  regulatory  scheme  cannot  be 
contrary  to  the  public  interest  or  an  offence  against  the  state  and,  as  a  result,  the  collection  of  LPPs 
pursuant  to  orders  issued  by  the  OEB  cannot  be  considered  to  be  contrary  to  the  public  interest  and 
thus  cannot  be  contrary  to  s.  347  of  the  Criminal  Code. 

75  Winkler  J.  held  that  the  underlying  puipose  of  the  defence,  regulation  of  monopolistic  in- 
dustries in  order  to  ensure  "just  and  reasonable"  rates  for  consumers,  would  be  served  in  the  cir- 
cumstances and  as  a  result  the  defence  would  normally  apply.  However,  because  of  the  statutory 
language  of  s.  347,  Winkler  J.  determined  that  the  defence  was  not  permitted  in  this  case.  He  wrote, 
at  para.  34,  "[t]he  defendant  can  point  to  no  case  which  allows  the  defence  unless  the  federal  statute 
in  question  uses  the  word  'unduly'  or  the  phrase  'in  the  public  interest'".  Absent  such  recognition  in 
the  statute  of  "public  interest",  he  held,  no  leeway  for  provincial  exceptions  exist. 

76  I  agree  with  the  approach  of  Winkler  J.  The  principle  underlying  the  application  of  the  de- 
fence is  delineated  in  Attorney  General  of  Canada  v.  Law  Society  of  British  Columbia,  [1982]  2 
S.C.R.  307,  at  p.  356: 
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[1983]  2S.C.R. 


James  Stephen  Wilson  Appellant; 
and 

Her  Majesty  The  Queen  Respondent. 
File  No.:  16931. 

1983:  March  14;  1983:  December  15. 

Present:  Laskin  C.J.  and  Dickson,  Estey,  Mclntyre  and 
Chouinard  JJ. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR 
MANITOBA 

Courts  —  Collateral  proceedings  —  Superior  court 
wiretap  authorizations  —  Evidence  obtained  pursuant 
to  authorizations  found  inadmissible  by  inferior  court 
—  Whether  or  not  superior  court  can  be  collaterally 
attacked  in  any  court  and  in  particular  by  an  inferior 
court  —  Criminal  Code,  R.S.C.  1970,  c.  C~34,  ss. 
I78.l2(l)(b),(g),  I78.13(l}(bj,  178.14,  178,l6(l)(a), 
178.16  (3)(b). 

Appellant  was  acquitted  in  provincial  court  on  the 
collapse  of  the  Crown's  case  following  the  judge's  ruling 
that  the  Crown's  Wiretap  evidence  was  inadmissible  as 
illegally  obtained.  The  ruling  was  based  on  the  informa- 
tion obtained  from  the  cross-examination  of  the  depo- 
nent of  the  affidavits  that  were  made  in  support  of  the 
applications  for  authorization  to  wiretap  in  the  Court  of 
Queen's  Bench.  The  authorizations  were  valid  on  their 
face  and  the  trial  judge  did  not  open  the  sealed  packets. 
The  Manitoba  Court  of  Appeal  allowed  an  appeal  from 
the  acquittals  and  ordered  a  new  trial.  At  issue  here  is 
whether  or  not  a  judge  of  an  inferior  court  can  look 
behind  the  apparently  valid  order  of  a  superior  court  and 
rule  the  evidence  obtained  under  that  order  inadmis- 
sible. 


Held:  The  appeal  should  be  dismissed. 

Per  Laskin  C.J,  and  Estcy  and  Mclntyre  J  J.:  A  court 
order  that  has  not  been  varied  or  set  aside  on  appeal 
cannot  be  collaterally  attacked  and  must  receive  full 
effect  according  to  its  terms.  This  rule  has  not  been 
altered  with  respect  to  wiretap  authorizations  by  Part 
IV. 1  of  the  Code  except  to  the  extent  that  a  trial  judge 
must  consider  the  admissibility  of  wiretap  evidence,  but 
without,  going  beyond  the  face  of  the  authorization.  In 
the  absence  of  the  right  of  appeal  from  an  authorization, 
and  given  the  inapplicability  of  certiorari,  any  applica- 
tion for  review  of  an  authorization  must  be  made  to  the 
court  that  made  it,  As  it  is  not  always  practical  or 


James  Stephen  Wilson  Appelant; 
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Presents:  Le  juge  en  chef  Laskin  et  les  juges  Dickson, 
1,  Estey,  Mclntyre  et  Chouinard, 

EN  APPEL  DB  LA  COUR  d'APPEL  DU  MANITOBA 

Tribunaux  —  Procedures  indirectes  —  Automations 
c  d'ecoute  electronique  accordees  par  une  cour  superieure 
—  Une  cour  inferieure  juge  irrecevable  la  preuve  obte- 
nue  en  vertu  de  ces  autorisations  — v  L'ordonnance  d'une 
cour  superieure  peut-elle  etre  attaquee  indirectement 
devant  une  cour  quelconque  et,  en  particulier,  devant 
d  une  cour  inferieure?  —  Code  criminel,  S.R.C.  1970, 
chap.  C-34,  art.  178J2(l)b),g),  178.13{l}b),  178.14, 
178.16(l)a),  178.16(3}b). 

Un  juge  de  la  Cour  provincial  ayant  declare  irreceva- 
bies  pour  cause  d'illegalite  des  preuves  obtcnues  par 

e  ecoute  electronique,  le  ministere  public  n'avait  plus 
aucune  preuve  a  1'appui  des  accusations  et  l'appelant  a 
ete  acquitte.  La  decision  a  ete  fondee  sur  les  renseigne- 
ments  recueillis  au  cours  du  contre-interrogatoire  de 
Pauteur  des  affidavits  appuyant  les  demandes  d'autori- 

f  sation  d'ecoute  electronique  presentees  devant  la  Cour 
du  Banc  de  la  Reine.  Les  autorisations  sont  valides  en 
apparence  et  !e  juge  du  proces  n'a  pas  ouvertles  paquets 
scelles.  La  Cour  d'appel  du  Manitoba  a  accueilli  un 
appel  contre  les  acquittements  et  a  ordoirne  la  tenue 
d'un  nouveau  proces.  La  question  litigieuse  en  l'espece 
est  de  savoir  si  un  juge  d'une  cour  inferieure  peut 
verifier  une  ordonnance  apparemment  valide  d'une  cour 
superieure  et  eonclure  a  S'irrecevabilite  de  la  preuve- 
obtenuc  en  vertu  de  cette  ordonnance, 

h     ArrSt:  Le  pourvoi  est  rejete. 

Le  juge  en  chef  Laskin  et  les  juges  Estey  et  Mclntyre; 
Unc  ordonnance  d'une  cour  qui  n'a  ete  ni  modiftee  ni 
infitm6e  en  appel  ne  peut  faire  1'objet  d'une  attaque 
indirccte,  mais  doit  recevoir  son  plein  effet.  En  Ce  qui 

i  concerne  les  autorisations  d'ecoute  electronique,  la 
partie  IV.l  du  Code  n'apporte  aucune  modification  a 
cette  regie,  sauf  dans  la  mesure  ou  un  juge  du  proces 
doit  determiner  la  recevabilite  de  preuves  obtenues  par 
ecoute  electronique.  Toutefois,  il  est  oblige  a  cette  fin  de 

j  s'en  tenir  a  ce  que  dit  l'autorisation.  En  ['absence  d'un 
droit  d'appel  contre  une  autorisation  et  vu  l'inapplicabi- 
lite  du  certiorari,  toute  demande  de  revision  d'une  auto- 
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allowed  and  a  new  trial  was  ordered.  Monnin  J.A. 
(as  he  then  was),  with  whom  Matas  J.A.  con- 
curred, held  that  an  authorization  granted  by  a 
superior  court  judge  could  not  be  collaterally 
attacked  in  a  provincial  court.  O'SuIlivan  J. A., 
concurring  in  the  result,  went  further  and  said 
that:  "In  my  opinion,  where  there  is  an  authoriza- 
tion granted  by  a  superior  court  of  record,  it 
cannot  be  collaterally  attacked  in  any  court  and  it 
cannot  be  attacked  at  all  in  an  inferior  court."  A 
further  argument  was  advanced  by  the  appellant 
Wilson  that  there  was  no  evidence  of  proper  notice 
of  intention  to  adduce  wiretap  evidence  as  required 
under  s.  1 78, 1 6(4)  of  the  Code.  This  argument  was 
rejected  in  the  Court  of  Appeal  and,  on  an 
acknowledgment  that  there  was  some  five  months' 
notice  given,  it  wa*s  rejected  in  this  Court  as  well. 
The  only  remaining  issue  then  is  whether  or  not 
the  trial  judge  erred  in  law  in  refusing  to  admit  the 
wiretap  evidence. 


In  the  Manitoba  Court  of  Appeal,  Monnin  J.A. 
said: 

The  record  of  a  superior  court  is  to  be  treated  as 
absolute  verity  so  long  as^  it  stands  unreversed. 


I  agree  with  that  statement.  It  has  long  been  a 
fundamental  rule  that  a  court  order,  made  by  a 
court  having  jurisdiction  to  make  it,  stands  and  is 
binding  and  conclusive  unless  it  is  set  aside  on 
appeal  or  lawfully  quashed.  It  is  also  well  settled  in 
the  authorities  that  such  an  order  may  not  be 
attacked  collaterally — and  a  collateral  attack  may 
be  described  as  an  attack  made  in  proceedings 
other  than  those  whose  specific  object  is  the  rever- 
sal, variation,  or  nullification  of  the  order  or  judg- 
ment. Where  appeals  have  been  exhausted  and 
other  means  of  direct  attack  upon  a  judgment  or 
order,  such  as  proceedings  by  prerogative  writs  or 
proceedings  for  judicial  review,  have  been  unavail- 
ing, the  only  recourse  open  to  one  who  seeks  to  set 
aside  a  court  order  is  an  action  for  review  in  the 
High  Court  where  grounds  for  such  a  proceeding 
exist.  Without  attempting  a  complete  list,  such 


a  ete  accueilli  et  un  nouveau  proces  ordonne.  Le 
juge  Monnin  (c'etait  alors  son  titre),  aux  motifs 
duquel  a  souscrit  le  juge  Matas,  a  conclu  qu'une 
autorisation  accordee  par  un  juge  d'une  cour  supe- 

a  rieure  ne  peut  etre  attaquee  indirectement  devant 
une  cour  provinciale,  Le  juge  O'SuIlivan,  qui  a 
souscrit  quant  a.  Tissue,  est  alle  encore  plus  loin, 
affirmant:  [TRADUCTION]  «Selon  moi,  une  autori- 
sation accordee  par  une  cour  d'archives  superieure 

*  ne  peut  etre  attaquee  indirectement  devant  une 
cour  et  ne  peut  absolument  pas  etre  attaquee 
devant  une  cout  inferieure.»  L'appelant  Wilson  a 
soumis  un  autre  argument  selon  lequel  rien  n'indi- 
quait  qu'on  avait,  conformement  au  par.  178.16(4) 
du  Code,  donne  un  preavis  en  bonne  et  due  forme 
de  1'intention  de  produire  des  elements  de  preuve 
obtenus  par  ecoute  electronique.  La  Cour  d'appel  a 
rejete  cet  argument  et,  comme  on  a  reconnu  qu'il  y 

d  a  eu  un  preavis  d'environ  cinq  mois,  cette  Cour  l'a 
rejete  egalement.  La  seule  question  qui  reste  done 
a  trancher  est  celle  de  savoir  si  le  juge  du  proces  a 
commis  une  erreur  de  droit  en  refusant  d'admettre 
la  preuve  obtenue  par  ecoute  electronique. 

e 

En  Cour  d'appel  du  Manitoba,  le  juge  Monnin  a 
affirme: 

[traduction]  Le  dossier  d'une  cour  superieure  doit 
■f  etre  considere  comme  la  verite  absolue  tant  qu'il  n'a  pas 
ete  infirme. 

Je  suis  d'accord  avec  cette  affirmation.  Selon  un 
g  principe  fondamental  etabli  depuis  longtemps,  une 
ordonnance  rendue  paT  une  cour  competente  est 
valide,  concluante  et  a  force  executoire,  a  moins 
d'etre  infirmee  en  appel  ou  16galement  annulee.  De 
plus,  la  jurisprudence  etablit  tres  clairement 
k  qu'une  telle  ordonnance  ne  peut  faire  l'objet  d'une 
attaque  indirecte;  l'attaque  indirecte  peut  etre 
decrite  comme  une  attaque  dans  le  cadre  de  proce- 
dures autres  que  celles  visant  precisement  a  obte- 
nir  Pinfirmation,  !a  modification  ou  1'annulatioh  de 
1  Fordonnance  ou  du  jugement.  Lorsqu'on  a  epuise 
toutes  les  possibility  d'appel  et  que  les  autres 
moyens  d'attaquer  directement  un  jugement  ou 
une  ordonnance,  comme  par  exemple  les  procedu- 
.  res  par  brefs  de  prerogative  ou  celles  visant  un 
1  con  tr die  judiciaire,  se  sont  reveles  inefficaces,  le 
seul  recours  qui  s'offre  a  une  personne  qui  veut 
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grounds  would  include  fraud  or  the  discovery  of 
new  evidence. 


Authority  for  these  propositions  is  to  be  found  in 
many  cases.  A  particularly  clear  statement  of  the 
law,  together  with  reference  to  many  of  the 
authorities,  is  to  be  found  in  Canadian  Transport 
(U.K.)  Ltd.  v.  Alsbury,  [1953]  1  D.L.R,  385,  a 
judgment  of  the  British  Columbia  Court  of 
Appeal.  In  that  case  striking  employees  picketed 
the  wharf  where  a  vessel  was  waiting  to  take  on 
cargo.  The  shipowner  secured  an  ex  parte  injunc- 
tion in  the  Supreme  Court  restraining  the  defend- 
ant and  others  from  picketing.  The  injunction  was 
disobeyed  and  contempt  proceedings  were  com- 
menced against  the  defendant.  At  first  instance 
before  the  Chief  Justice  of  the  Supreme  Court  of 
British  Columbia  the  defendants  contended  that 
an  attachment  for  contempt  should  not  issue  for 
the  reason  that  the  injunction  order,  made  by  a 
judge  of  the  Supreme  Court,  was  a  nullity  and 
could  not  therefore  form  the  basis  for  a  contempt 
order.  This  collateral  attack  was  rejected  by  the 
Chief  Justice,  attachment  issued,  and  penalties  for 
contempt  including  fines  and  imprisonment  were 
imposed.  In  the  Court  of  Appeal  the  appeal  was 
dismissed  with  one  dissent  and,  at  p.  406,  Sidney 
Smith  J, A.  said: 


First  it  was  said  that  the  injunction  order  of  Clyne  J. 
was  a  nullity  that  could  be  ignored  with  impunity,  and 
could  form  no  basis  for  contempt  proceedings.  Many 
objections  were  levelled  at  this  learned  Judge's  order, 
chief  among  them  being:  (1)  that  it  was  based  on 
improper  and  inadmissible  evidence;  (2)  that  the  injunc- 
tion was  in  conflict  with  the  Trade-unions  Act  and  the 
Laws  Declaratory  Act;  (3)  that  the  injunction  was  in 
permanent  form  and  no  Court  could  grant  a  permanent 
injunction  ex  parte. 

To  this  the  general  answer  is  made  that  the  order  of  a 
Superior  Court  is  never  a  nullity;  but,  however  wrong  or 
irregular,  still  binds,  cannot  be  questioned  collaterally, 
and  has  full  force  until  reversed  on  appeal.  This  seems  to 


faire  annuler  I'ordonnance  d'une  cour  est  une 
action  en  revision  devaht  la  Haute  Cour,  lorsqu'il  y 
a  des  motifs  de  le  faire.  Sans  vouloir  en  dresser  une 
liste  complete,  de  tels  motifs  comprendraient  la 
«  fraude  ou  la  decouverte  de  nouveaux  elements  de 
preuve. 

Ces  propositions  sont  appuyees  par  beaucoup 
d'arrets.  L'arret  de  la  Cour  d'appel  de  la  Colom- 

b  bie-Britannique,  Canadian  Transport  (U.K.)  Ltd. 
v.  Alsbury,  [1953]  1  D.L.R.  385,  contient  un 
enonce  particulierement  clair  du  droit  applicable 
et  mentionne  un  bon  nombre  de  decisions.  Dans 
cette  affaire,  des  grevistes  faisaient  du  piquetage 

e  sur  un  quai  ou  un  navire  attendait  d'etre  charge. 
Le  proprietaire  du  navire  a  obtenu  en.  Cour 
supreme  une  injonction  ex  parte  empechant  le 
defendeur  et  d'autres  personnes  de  faire  du  pique- 

d  tage.  L'injonction  n'a  pas  ete  respect 6e  et  des 
proc6dures  pour  outrage  au  tribunal  ont  ete  enta- 
m6es  contre  le  defendeur.  En  premiere  instance, 
devant  le  juge  en  chef  de  la  Cour  supreme  de  la 
Colombie-Britannique,  les  defendeurs  ont  soutenu 

e  qu'un  bref  de  contrainte  par  corps  ne  devait  pas 
etre  decerne  parce  que  l'injonction,  accordee  par 
un  Juge  de  la  Cour  supreme,  etait  entachee  de 
nullite  et,  par  consequent,  ne  pouvait  donner  lieu  a. 
une  ordonnance  pour  outrage  au  tribunal.  Le  Juge 

/  en  chef  a  repousse  cette  attaque  indirecte,  decerne 
un  bref  de  contrainte  par  corps  et  impose  des 
amendes  et  une  peine  d'emprisonnement  pour 
outrage  au  tribunal.  L'appel  forme  devant  la  Cour 
d'appel  a  ete  rejete,  un  juge  etant  dissident,  Le 

g  juge  Sidney  Smith  de  la  Cour  d'appel  affirme  ce 
qui  suit,  a.  la  p.  406: 

[traduction]  On  a  d'abord  soutenu  que  l'injonction 
du  juge  Clyne  etait  entachee  de  nullite,  qu'on  pouvait 

/,  1'ignorer  impunement  et  qu'elle  ne  pouvait  donner  lieu  a 
des  procedures  pour  outrage  au  tribunal.  L'ordonnance 
du  savant  juge  a  soul  eve  de  nombreuses  objections,  mais 
ce  qu'on  lui  reproche  surtout  e'est:  (1)  qu'elle  etait 
fondee  sur  une  preuve  irreguliere  et  irrecevable,  (2)  que 

(-  l'injonction  allait  a  l'encontre  de  la  Trade-unions  Act  et 
de  la  Laws  Declaratory  Act  et  (3)  qu'elle  constituait  unc 
injonction  permanente,  ce  qu'aucune  coiir  ne  peut  faire 
ex  parte. 

A  cela  on  repond  de  maniere  g6n6rale  que  1'ordon- 
j  nance  d'une  cour  superieure  n'est  jamais  entachee  de 
nullite;  mais  si  erronee  ou  si  irreguKere  qu'elle  puisse 
etre,  elle  a  quand  meme  force  executoire,  elie  ne  peut 
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Background 

[1]  This  is  an  application  brought  by  Mr.  Mennes  pursuant  to  Rule  14.05(3)(g)  of  the  Rules 
of  Civil  Procedure,  R.R.O.  194.  This  application  is  for  the  interpretation  of  s.  24(2)(b)  of 
the  Courts  of  Justice  Act,  R.S.O.  1990,  c.  C.43  which  concerns  the  appointment  of  small 
claims  court  deputy  judges.  The  applicant  also  requests  that  I  rule  as  to  whether  the 
applicant  had  the  right  to  have  had  the  respondent  recuse  himself  from  the  small  claims 
trial  that  he  presided  over  and  in  which  the  applicant  was  a  plaintiff. 

[2]  Mr.  Mennes  is  60  years  old  and  is  an  inmate  of  Warkworth  Institution,  which  is  a 
medium  security  federal  penitentiary  located  in  Campbellford,  Ontario.  He  has  been 
incarcerated  in  that  institution  since  1997.  The  respondent  is  a  Deputy  Judge  of  the 
.  Ontario  Small  Claims  Court,  sitting  in  Campbellford,  Ontario  who  presided  over  a  trial  in 
November,  2010  in  which  Mr.  Mennes  was  a  party.  Mr.  Burgess,  as  with  many  Deputy 
Small  Claims  Court  Judges  in  this  province,  also  practices  law  in  the  jurisdiction  in 
which  he  presides.  The  applicant  was  clear  in  argument  and  in  his  materials  that  Mr. 
Burgess  was  named  in  his  capacity  as  a  lawyer,  and  not  in  his  capacity  as  a  Small  Claims 
Court  Deputy  Judge. 

[3]  In  April,  2009,  Mr.  Mennes  brought  an  action  in  Small  Claims  Court  for  false 
imprisonment  as  well  as  misfeasance  and  charter  violations.  The  action  arose  out  of  a  six 
day  lockdown  at  the  Warkworth  Institution  which  began  on  January  30,  2009.  The  Small 
Claims  Court  action  came  on  for  trial  on  November  8,  2009;  it  was  continued  on 
December  20,  2010,  when  Mr.  Mennes'  action  was  dismissed. 
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At  the  start  of  the  second  day  of  trial,  on  December  20,  2010,  Mr.  Mennes  requested  that 
Mr.  Justice  Burgess  recuse  himself  from  hearing  the  matter,  His  grounds  for  doing  so  are 
set  out  in  his  affidavit,  wherein  he  notes  that  Mr.  Burgess  is  a  Campbellford  lawyer  as  is 
his  brother.  He  states  that  Mr.  Burgess  has  clients  who  are  Correctional  Service  of 
Canada  staff.  He  states  that  "the  Burgess  family,  including  Mr  Burgess,  Campbellford 
and  [Warkworth  Institution/Correctional  Services  Canada]  are  synonymous"  and  are  "in 
each  other's  backyard  doing  business  with  each  other."  As  it  was  alleged  that  staff  from 
Warkworth  Institution  perpetrated  the  false  imprisonment,  and  as  those  staff  were  going 
to  give  evidence  in  the  proceeding,  Mr.  Mennes  stated  that  there  was  apprehended  bias 
which  warranted  Deputy  Judge  Burgess'  recusal  from  hearing  the  case.  It  is  to  be  noted 
that  there  was  no  evidence  that  Mr.  Burgess  had  any  dealings  with  the  witnesses  called  in 
this  matter;  the  motion  to  recuse  was  solely  based  upon  the  perception  of  bias  rather  than 
actual  bias. 

Based  upon  the  grounds  of  Mr.  Mennes  noted  above,  it  would  seem  to  be  impossible  for 
any  deputy  judge  practicing  in  the  Campbellford  area  to  meet  Mr.  Mennes'  expectations 
of  impartiality  and  a  better  motion  may  have  been  to  change  the  venue  of  the  hearing  of 
the  trial;  however,  that  was  not  the  route  taken  by  Mr.  Mennes. 

The  motion  to  recuse  was  dismissed  by  the  learned  Deputy  Judge  with  $1,000.00  in  costs. 
In  dismissing  the  motion,  Deputy  Judge  Burgess  stated: 

Mr.  Mennes,  first  of  all,  says  that  I  should  recuse  myself  because  I  come  from 
Campbellford;  answer  is:  I  do.  I  have  lived  in  Campbellford  since  1953.  1  have 
practiced  law  there  since  1974,  and  I  do  have  a  brother  who  practices  law  there, 
and  I  have  been  sitting  as  a  Deputy  Judge  since  1992.  That  is  all  true.  Does  that 
sufficiently  make  me  biased,  or  give  an  apprehension  of  bias?  I  suggest,  no. 


Mr.  Mennes  states  that  it  is  probable  that  I  have  had  solicitor/client  dealings  with 
staff  from  Warkworth  Institution  over  a  period  of  36  years;  the  answer  to  that  is, 
yes;  just  as  I  have  represented  inmates,  as  he  properly  suggests  in  his  own 
affidavit. 

Mr.  Mennes'  action  for  false  imprisonment  was  also  dismissed,  again  with  an  award  of 
costs,  this  time  in  the  amount  of  $3,000.00. 

Not  surprisingly,  Mr.  Mennes  was  not  pleased  with  this  result.  However,  instead  of 
appealing  this  decision  to  the  Divisional  Court  under  s.  31  of  the  Courts  of  Justice  Act, 
Mr.  Mennes  chose  a  more  novel  approach.  He  brought  this  application  under  Rule  14.03 
for  interpretation  of  s.  24(2)  of  the  Courts  of  Justice  Act.  He  seeks  interpretation  as  to 
whether  that  section  entitles  the  applicant  to  an  impartial  Justice  of  the  Small  Claims 
Court  and  if  so,  as  to  whether  the  applicant  was  entitled  to  have  the  Deputy  Judge  recuse 
himself  as  he  had  requested  at  trial.  As  noted  above,  (and  perhaps  this  is  the  reason  why 
he  brought  the  application  in  this  manner),  he  has  made  the  learned  Deputy  Judge  a  party 
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respondent;  also  as  noted  above,  he  stated  that  it  was  his  intent  to  make  Deputy  Judge 
Burgess  a  party  in  his  personal  capacity,  and  not  as  an  officer  of  the  Crown. 

[9]  Mr.  Fok,  on  behalf  of  the  respondent,  submits  that  there  is  no  need  to  consider  the  merits 
of  the  application.  He  states  that  the  applicant  has  chosen  the  wrong  remedy  and  the 
wrong  process,  and  as  such  the  application  should  be  struck.  He  submits  that  the 
applicant's  process  to  complain  of  a  decision  of  the  Small  Claims  Court  is  set  out  in  s.  31 
of  the  Courts  of  Justice  Act.  As  such,  the  applicant  is  out  of  court  as  far  as  this 
application  is  concerned.  He  further  submitted  that  to  join  the  learned  Deputy  Judge  as  a 
party  offends  the  principles  of  judicial  immunity. 

[10]  Perhaps  as  a  result  of  these  submissions,  which  were  contained  in  the  respondent's 
factum,  the  applicant  brought  several  oral  motions  during  argument.  He  firstly  asked 
pursuant  to  Rule  5.04  that  I  make  an  order  adding  the  Crown  as  a  respondent  to  this 
proceeding  in  addition  to  Deputy  Judge  Burgess.  I  refused  this  relief.  We  had 
commenced  argument  of  the  matter,  and  the  Crown's  submissions  and  factum  may  very 
well  have  been  drafted  differently,  and  Mr.  Fok  may  have  prepared  different  argument 
had  the  Crown  been  a  respondent.  Mr.  Mennes  in  reviewing  the  factum  filed  by  Mr.  Fok 
would  have  been  well  aware  of  the  fact  that  one  of  the  major  issues  being  raised  was 
judicial  immunity  and  had  brought  previous  motions  in  writing  in  this  proceeding.  He 
did  not  give  notice  of  a  motion  to  add  the  crown  as  a  party  prior  to  the  hearing  of  this 
matter,  and  it  would  not  have  been  in  the  interests  of  justice  to  substitute  parties  in  the 
middle  of  the  argument  of  the  motion.  Moreover,  the  joinder  of  parties  does  not  affect 
one  of  the  major  issues  before  me,  which  is  the  choice  of  remedy. 

[11]  The  applicant  then  made  a  request  for  an  adjournment,  so  that  he  could  amend  his 
application.  I  again  refused  to  entertain  this  request.  The  applicant  was  well  into  his 
argument  when  that  request  was  made,  and  I  was  seized  of  the  matter.  The  parties, 
especially  Mr.  Burgess,  require  resolution  sooner  rather  than  later  as  there  is  a  personal 
claim  being  made  against  him  by  the  applicant.  Moreover,  the  applicant  was  not  clear  on 
what  amendments  he  wished  to  make  to  his  pleadings  and  how  this  would  make  a 
material  difference  to  argument  in  this  matter. 

[12]  Finally,  Mr.  Mennes  forwarded  to  me  written  submissions  after  argument  of  this  case  was 
complete  on  June  8,  2011.  I  do  not  have  the  consent  of  Mr.  Fok  to  receive  these 
submissions  and  I  am  accordingly  ignoring  them  as  they  were  submitted  after  argument. 

Analysis 

[13]  There  is  no  issue  that  the  applicant  is  entitled  to  have  a  matter  heard  in  any  court, 
including  Small  Claims  Court,  by  an  impartial  and  unbiased  member  of  the  judiciary.  It 
is  a  cornerstone  of  our  judicial  system.  As  set  out  in  R.  v.  Curragh  Inc.  (1997),  113 
C.C.C.  (3rd)  481  (S.C.C.),  "when  a  court  of  appeal  determines  that  the  trial  judge  was 
biased  or  demonstrated  a  reasonable  apprehension  of  bias,  that  finding  retroactively 
renders  all  the  decisions  and  orders  made  during  the  trail  void  and  without  effect." 
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[14]  However,  as  was  noted  by  Mr.  Mennes  during  argument,  Curragh  was  decided  on  a 
properly  constituted  appeal  of  the  trial  judge's  decision.  That  is  the  first  of  three  issues 
raised  by  Mr.  Fok  in  his  factum;  the  issues  he  raises  on  behalf  of  the  respondent  are  as 
follows: 

a.  Does  the  Superior  Court  of  Justice  have  the  jurisdiction  to  grant  the  applicant's  ^ 
relief  when  there  is  a  statutory  right  of  appeal  set  out  in  s,  31  of  the  Courts  of  c 
Justice  Act?  o. 

b.  Is  this  application  an  abuse  of  process  and  a  collateral  attack  on  a  decision  of  the  ft 
Small  Claims  Court;  and  ^ 

-z. 
O 

c.  Is  this  application  a  violation  of  principles  of  judicial  immunity?  T- 

[1 5]     Mr.  Fok  submits  that  any  of  these  grounds  would  result  in  a  dismissal  of  the  application. 

[16]  I  intend  upon  dealing  with  each  ground  raised  by  the  respondent  in  turn,  although  there  is 
obviously  some  overlap  with  respect  to  each  of  these  grounds. 

a)  Jurisdiction  of  This  Court 

[17]  An  appeal  is  a  request  by  a  litigant  to  have  a  higher  court  review  a  trial  judge's  decision 
on  legal  or  factual  grounds,  and  to  have  that  decision  set  aside  where  appropriate.  That  is 
the  result  that  Mr.  Mennes  is  seeking  in  this  application.  This  application  is,  in  essence, 
nothing  other  than  an  appeal  of  the  Deputy  Judge's  decision  not  to  recuse  himself  from 
hearing  the  trial  of  this  matter. 

[18]  That  being  said,  the  issue  is  then  whether  Mr.  Mennes  is  required  to  follow  the  process 
set  out  in  s.  31  of  the  Courts  of  Justice  Act,  which  provides  for  an  appeal  from  a  decision 
of  a  Deputy  Judge  of  Small  Claims  Court. 

[19]  Mr.  Fok  says  that  if  Mr.  Mennes  is  appealing  a  decision  of  Deputy  Judge  Burgess,  he 
must  follow  the  process  set  out  in  the  Courts  of  Justice  Act  and  that  this  court  does  not 
have  the  jurisdiction  to  hear  an  appeal  of  the  earned  Deputy  Judge;  only  the  Divisional 
Court  does.  He  notes  that  issues  of  recusal  for  bias  have  often  been  dealt  with  in  the 
context  of  an  appeal;  see  Curragh,  supra t  Roskam  v.  Rogers  Cable  (A  Business),  [2008] 
O.J.  No.  2049  (Div'n'l  Ct.)  and  Rando  Drugs  Ltd.  v.  Scott,  86  O.R.  (3d)  641  (C.A.). 

[20]  Mr.  Mennes  states  that  he  can  choose  his  remedy.  He  states  that  unless  there  is  clear 
wording  to  the  contrary,  nothing  deprives  the  Superior  Court  of  Justice  of  jurisdiction: 
see  Canada  (Attorney  General)  v.  TeleZone  Inc.,  2010  SCC  62  at  para.  49.  He  states  that 
it  is  his  right  to  choose  whatever  remedy  is  appropriate;  as  stated  by  Justice  Binnie  at 
para.  1 9  in  the  TeleZone  case,  "Access  to  justice  requires  that  the  claimant  be  permitted 
to  pursue  its  chosen  remedy  directly  and,  to  the  greatest  extent  possible,  without 
procedural  detours." 
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[21]  That  may  very  well  be  the  case  where  the  issue  is  competing  statutes  giving  two  different 
Superior  Courts  jurisdiction  as  in  the  TeleZone  case;  there  the  issue  was  the  competing 
jurisdiction  of  the  Federal  Court  of  Canada  as  opposed  to  a  civil  proceeding  being 
brought  in  the  Ontario  Superior  Court  of  Justice.  In  that  case,  the  issue  was  whether  a 
remedy  available  to  the  plaintiff  in  the  Federal  Court  of  Canada  deprived  the  Ontario 
Superior  Court  of  Justice  of  jurisdiction  to  deal  with  the  matter  in  the  civil  context.  It 
was  held  that  it  did  not. 


c 
o 


[22]     It  is  different  where  we  are  dealing  with  an  appeal.  As  noted  above,  it  is  clear  to  me,  and 

it  is  my  finding  that  Mr.  Mennes  is  essentially  appealing  the  decision  of  Deputy  Judge  o 
Burgess;  he  is  asking  that  the  judgment  dismissing  his  action  be  set  aside  as  a  result  of  ^ 
apprehension  of  bias.   To  appeal  a  decision,  you  have  to  bring  the  matter  before  the  q 
appellate  court  as  prescribed  by  statute,  in  this  case  the  Divisional  Court  under  s.  31  of 
the  Courts  of  Justice  Act.  As  a  Superior  Court  Justice,  I  have  inherent  jurisdiction  to  do  ° 
many  things,  but  there  are  a  good  number  of  things  that  I  do  not  have  jurisdiction  to  do. 
For  example,  I  do  not  have  jurisdiction  to  review  by  way  of  appeal  the  decision  of 
another  one  of  my  brother  or  sister  judges  of  this  court.   In  kind,  I  do  not  have  the 
jurisdiction  to  hear  an  appeal  of  a  Deputy  Judge  of  the  Small  Claims  Court;  that  right  lies 
with  the  Divisional  Court  under  the  aforementioned  section. 

[23]  Moreover,  there  is  good  reason  why  I  should  not  usurp  the  jurisdiction  of  the  Divisional 
Court.  There  are  specific  rules  governing  the  appeal  of  matters,  including  appeals  to  the 
Divisional  Court:  see  Rule  60  of  the  Ontario  Rules  of  Civil  Procedure.  These  rules 
provide  what  is  to  be  filed  on  an  appeal  so  that  the  justice  hearing  the  matter  can  make  an 
informed  decision  as  to  the  matter  being  appealed.  To  allow  circumvention  of  these  rules 
by  permitting  an  appeal  through  another  means  works  a  clear  mischief  as  an  Appellant 
would  not  have  to  comply  with  all  of  the  provisions  of  Rule  60. 

[24]  Accordingly,  it  is  my  finding  that,  as  this  is,  in  reality,  an  appeal  of  the  decision  of  the 
Deputy  Judge,  I  do  not  have  jurisdiction  to  sit  in  appeal  of  that  decision. 

[25]  Perhaps  seeing  the  writing  on  the  wall,  Mr.  Mennes  elected  to  move  under  s.  1 10  of  the 
Courts  of  Justice  Act  to  transfer  this  proceeding  into  the  Divisional  Court.  That  section 
provides: 

Where  a  proceeding  or  a  step  in  a  proceeding  is  brought  or  taken  before  the  wrong 
court,  judge  or  officer,  it  may  be  transferred  or  adjourned  to  the  proper  court, 
judge  or  officer. 

[26]  The  difficulty  that  I  have  is  that,  even  were  I  to  accede  to  this  request,  it  would  not 
change  the  nature  of  this  proceeding  from  an  application  to  interpret  the  statute  to  an 
appeal  which  is  the  only  proceeding  which  could  have  been  properly  brought  before  the 
Divisional  Court  under  s.  31  of  the  Act.  This  would  then  become  an  application  to 
interpret  the  statute  before  the  Divisional  Court.  It  would  also  not  change  the  parties 
before  the  court.  Section  110  speaks  only  of  transferring  the  proceeding;  it  does  not  deal 
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with  the  fact  that  there  are  several  other  grounds  to  strike  this  matter  as  will  be  discussed 
below. 

[27]  The  applicant  states  that  he  can  choose  his  remedy.  My  final  comment  on  that  issue  is 
that  he  may  be  able  to  do  so,  but  not  where  it  works  an  abuse  of  process.  I  cannot  see  the 
reason  why  the  applicant  chose  the  route  he  did  other  than  the  fact  that  he  was  able  to 
make  Deputy  Judge  Burgess  a  party  respondent  to  this  proceeding.  When  I  asked  Mr. 
Mennes  why  he  had  chosen  this  route,  and  noted  that  similar  documents  might  be 
required  on  an  appeal,  he  had  no  answer  for  me.  Under  the  circumstances,  there  are 
reasonable  limitations  on  the  process  that  a  litigant  may  choose  in  a  particular  matter;  a 
personal  attack  on  a  Deputy  Judge  of  the  Small  Claims  Court  may  be  one  of  them. 

b)  Collateral  Attack 

[28]     The  respondent  submits  that  this  application  is,  in  effect,  a  collateral  attack  on  a  judgment  ' 
of  Deputy  Judge  Burgess  which  is  not  under  appeal.  In  other  words,  it  is  an  attempt  to 
circumvent  the  appeal  process  by  attacking  the  decision  by  another  means,  in  this  case  an 
application  under  Rule  14.03.  As  such,  the  application  is  an  abuse  of  process  and  should 
be  dismissed. 

[29]  The  rule  against  collateral  attack  was  set  out  in  R.  v.  Wilson,  [1 983]  2  S.C.R.594  wherein 
Justice  Mclntyre  stated,  at  p.  599: 

It  has  long  been  a  fundamental  rule  that  a  court  order,  made  by  a  court  having 
jurisdiction  to  make  it,  stands  and  is  binding  and  conclusive  unless  it  is  set  aside 
on  appeal  or  lawfully  quashed,  it  is  also  well  settled  in  the  authorities  that  such  an 
order  may  not  be  attacked  collaterally  and  a  collateral  attack  may  be  described  as 
an  attack  made  in  proceedings  other  than  those  whose  specific  object  is  the 
reversal,  variation,  or  nullification  of  the  order  or  judgment. 

[30]  I  also  note  that  the  definition  of  collateral  attack  was  set  out  in  Telezone  Inc.  v.  Attorney 
General  (Canada)(2008),  94  O.R.  (3d)  19  as  aff  d  by  2010  SCC  62  which  was  cited  by 
Mr.  Mennes.  At  the  Court  of  Appeal,  Borins,  J.A.  stated  that  a  collateral  attack  on  a 
decision  which  might  offend  the  rule  "refers  to  challenging  the  correctness  of  a  judgment 
through  subsequent  independent  proceedings.  The  attack  is  collateral  to  the  initial 
judgment  that  was  accepted  and  not  appealed."  [para.  111]. 

[31]  A  collateral  attack  on  a  decision  of  a  court  is  considered  to  be  an  abuse  of  process:  see 
Toronto  (City)  v.  Canadian  Union  of  Public  Employees  (C.U.P.E.),  Local  79,  [2003]  3 
S.C.R.  77  at  para.  34  and  37.  An  abuse  of  process  brings  the  administration  of  justice 
into  disrepute  and  includes  "an  attempt  to  relitigate  a  claim  which  the  court  has  already 
determined."  [para.37], 

[32]  I  have  already  determined  that  this  is  an  appeal  disguised  as  an  application  to  interpret  a 
statute,  which  Mr.  Mennes  hopes  will  lead  to  the  same  result  as  an  appeal  would  have. 
The  only  major  difference  is  that  here  the  party  to  the  process  is  not  the  Attorney  General 
of  Canada,  who  would  be  the  respondent  in  appeal,  but  the  Deputy  Judge  himself  and  in 


Page: 7 


his  personal  capacity.  As  noted  above,  no  reason  was  provided  by  the  applicant  for 
bringing  the  matter  before  the  court  in  this  way.  There  is  no  formal  appeal  of  the 
decision  of  the  Small  Claims  Court  Justice  in  this  matter.  I  accordingly  find  that  the 
within  proceedings  are  a  collateral  attack  as  defined  in  both  TeleZone  and  in  Wilson  and 
are  an  abuse  of  the  process  of  this  court. 

c)  Judicial  Immunity  c 

o 

[33]     Mr.  Mennes  was  clear  in  his  submissions  that  he  has  not  brought  this  applicant  against 

the  respondent  as  a  judicial  officer;  he  stated  that  he  brought  the  application  against  the  & 
respondent  as  an  individual  and  as  a  legal  practitioner  in  the  Campbellford  area.  ^ 

z; 
o 

[34]     Whatever  is  stated  by  Mr.  Mennes,  he  has  brought  this  application  against  Deputy  Judge  „_ 
Burgess  personally  as  a  result  of  his  refusal  to  recuse  himself  as  the  Justice  hearing  Mr.  o 
Mennes'  matter  on  December  20,  2010.    He  has,  in  other  words,  commenced  these 
proceedings  against  a  judicial  officer  (howsoever  characterized)  by  reason  of  a  decision 
made  by  that  judicial  officer  on  the  bench. 

[35]  The  principle  of  judicial  immunity  is  codified  for  Small  Claims  Court  Deputy  Judges  in  s. 
82  of  the  Courts  of  Justice  Act.  The  doctrine  of  judicial  immunity  has  long  been 
enshrined  in  our  courts.  Mr.  Mennes  called  it  in  argument  a  privilege  of  the  judiciary;  it 
is  anything  but.  Its  purpose  is  to  ensure  judicial  independence  without  fear  of  reprisals  in 
the  courts  or  otherwise  by  a  disgruntled  litigant. 

[36]  Again,  the  case  law  is  clear  that  the  proper  forum  for  dealing  with  a  complaint  about  a 
decision  of  a  justice  is  the  process  of  appeal;  see  Moreau-Berube  v.  New  Brunswick 
(Judicial  Counsel),  [2002]  I  S.C.R.  249  (S.C.C.).  It  is  not  through  litigation  brought 
against  a  justice  personally  and  such  an  action  will  be  dismissed:  see  Mayer  v.  Zuker, 
[2009]  O.J.  No.  1354  (S.C.J.),  Dyce  v.  Ontario,  [2007]  O.J.  No.  2142  (S.C.J.)  and  Tsai  v. 
Klug,  [2005]  O.J.  No.  2277  (S.C.J.). 

[37]  Does  an  application  such  as  the  present  one,  where  no  moneys  are  sought,  offend  s.  82  of 
the  Courts  of  Justice  Act,  which  speaks  of  "liability"? 

[38]  Although  this  is  not  an  action  for  damages  such  as  those  matters  noted  above,  that  does 
not  detract  from  the  fact  that  this  matter  is  a  civil  matter  for  a  declaration  concerning  a 
judicial  officer  carrying  out  his  duties  as  a  Deputy  Judge  of  the  Small  Claims  Court.  It  is 
the  applicant's  position  that  this  is  being  brought  against  the  respondent  personally  as  a 
member  of  the  legal  community.  There  are  at  the  very  least  costs  consequences  which 
may  accrue  in  this  matter  and  which  also  create  "liability"  within  the  meaning  of  s.  82  of 
the  Courts  of  Justice  Act;  this  is  also  an  application  for  a  declaration  that  the  judge's 
refusal  to  recuse  himself  was  wrongful,  which  reflects  upon  and  against  the  respondent 
personally.  The  fact  that  no  damages  are  claimed  does  not  take  away  from  the  fact  that 
there  is  a  personal  claim  as  against  the  judge  being  pursued  in  this  matter  which  creates 
liability,  if  only  to  appear  and  defend  his  actions. 
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[39]  Judges  of  any  court  in  Ontario  are  immune  from  civil  liability.  My  finding  is  that  this 
application  offends  the  principles  of  judicial  immunity  as  codified  for  the  respondent  in  s. 
82  of  the  Courts  of  Justice  Act. 


Disposition 

[40]     For  all  of  the  reasons  noted  above,  the  application  of  Mr.  Mennes  is  dismissed. 

[41]  The  parties  may  provide  written  submission,  if  they  wish,  as  to  costs.  The  respondent 
shall  provide  submissions,  not  exceeding  five  pages  in  length  excluding  any  offers  to 
settle  and  bills  of  costs  herein  within  15  days  of  the  date  of  the  release  of  this 
endorsement.  The  applicant  may  provide  his  reply  submissions  as  to  costs  to  me  within 
10  days  of  the  date  of  service  of  the  respondent's  costs  submissions,  again  not  to  exceed 
five  pages  in  length  excluding  bills  of  costs  and  offers  to  settle. 


McDERMOT  J. 
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Plaintiff  brought  action  against  defendants  SR,  AR,  MR,  H  Inc.  and  A  Inc.,  seeking  declaration  that  he  held  49  per  cent 
partnership  interest  in  A  Inc.  and  order  setting  aside  judgment  in  favour  of  AR  for  $275,000  —  Defendants  counter- 
claimed,  and  SR,  AR  and  H  Inc.  brought  motion  for  orders  striking  out  portions  of  pleadings  that  questioned  validity 
of  judgment  and  permitting  AR  to  instruct  counsel  with  respect  to  defending  A  Inc.  —  Motion  granted  —  Issue  of 
validity  of  judgment  had  been  fiually  decided  when  motion  brought  by  MR  and  A  Inc.,  making  same  allegation  that 
judgment  had  been  obtained  by  fraud,  was  dismissed  and  that  dismissal  was  upheld  on  appeal  —  Third  judicial  de- 
termination of  validity  of  A  Inc.'s  debt  to  AR  could  only  be  considered  misuse  of  court's  procedures  and  abuse  of 
process  —  It  would  violate  principles  of  judicial  economy,  consistency,  finality  and  integrity  of  administration  of 
justice  and  would  bring  administration  of  justice  into  disrepute  —  Plaintiff  was  on  notice  that  issue  was  being  litigated 
in  motion,  was  invited  to  take  steps  to  participate  and  was  highly  likely  to  have  been  granted  standing  —  Plaintiff 
declined  to  participate  in  motion  with  clear  intention  of  instead  litigating  same  issue  again  in  this  action  —  Portions  of 
amended  statement  of  claim  and  defence  to  counterclaim  that  questioned  or  brought  into  issue  validity  of  judgment 
would  be  struck. 

Business  associations  —  Legal  proceedings  involving  business  associations  —  Practice  and  procedure  in  proceedings 
involving  corporations  —  Miscellaneous 

Plaintiff  brought  action  against  defendants  SR,  AR,  MR,  H  Inc.  and  A  Inc.,  seeking  declaration  that  he  held  49  per  cent 
partnership  interest  in  A  Inc.  and  order  setting  aside  judgment  m  favour  of  AR  for  $275,000  —  Defendants  counter- 
claimed,  and  SR,  AR  and  H  Inc.  brought  motion  for  orders  striking  out  portions  of  pleadings  that  questioned  validity 
of  judgment  and  permitting  AR  to  instruct  counsel  with  respect  to  defending  A  Inc.  —  Motion  granted  —  A  Inc.  was 
entitled  to  have  interests  protected  in  this  action,  and  as  counsel  of  record  was  inactive  and  not  protecting  those  in- 
terests, he  should  have  applied  to  be  removed  from  record  —  Consistent  with  prior  judicial  finding  that  MR  had 
considerably  delayed  related  litigation,  he  did  not  appear  to  be  pursuing  possibility  of  retaining  new  counsel  for  A  Inc. 
with  any  zeal  — Only  party  with  interest  in  instructing  counsel  to  represent  A  Inc.  and  with  desire  to  do  so  was  AR. 

Civil  practice  and  procedure  —  Pleadings  —  General  requirements  —  Where  constituting  abuse  of  process 

Plaintiff  brought  action  against  defendants  SR,  AR,  MR,  H  Inc.  and  A  Inc.,  seeking  declaration  that  he  held  49  per  cent 
partnership  interest  in  A  Inc.  and  order  setting  aside  judgment  in  favour  of  AR  for  $275,000  —  Defendants  counter- 
claimed,  and  SR,  AR  and  H  Inc.  brought  motion  for  orders  striking  out  portions  of  pleadings  that  questioned  validity 
of  judgment  and  permitting  ARto  instruct  counsel  with  respect  to  defending  A  Inc.  —  Motion  granted  —  Issue  of 
validity  of  judgment  had  been  finally  decided  when  motion  brought  by  MR  and  A  Inc.,  making  same  allegation  that 
judgment  had  been  obtained  by  fraud,  was  dismissed  and  that  dismissal  was  upheld  on  appeal  —  Third  judicial  de- 
termination of  validity  of  A  Iuc.'s  debt  to  AR  could  only  be  considered  misuse  of  court's  procedures  and  abuse  of 
process  —  It  would  violate  principles  of  judicial  economy,  consistency,  finality  and  integrity  of  administration  of 
justice  and  would  bring  administration  of  justice  into  disrepute  —  Plaintiff  was  on  notice  that  issue  was  being  litigated 
in  motion,  was  invited  to  take  steps  to  participate  and  was  highly  likely  to  have  been  granted  standing  —  Plaintiff 
declined  to  participate  in  motion  with  clear  intention  of  instead  litigating  same  issue  again  in  this  action  —  Portions  of 
amended  statement  of  claim  and  defence  to  counterclaim  that  questioned  or  brought  into  issue  validity  of  judgment 
would  be  struck. 

Cases  considered  by  M.  Dambrot  J. : 
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Angle  v.  Minister  of  National  Revenue  (1974),  1974  CarswellNat  375,  28  D.T.C.  6278,  1974  CarswellNat  375F, 
[1975]  2  S.C.R.  248, 47  D.L.R.  (3d)  544, 2  N.R.  397  (S.C.C.)  —  referred  to 

Bjarnarson  v.  Manitoba  (1987),  38  D.L.R.  (4th)  32, 48  Man.  R.  (2d)  [49, 21  C.P.C.  (2d)  302,  1987  CarswellMan 
193,  [1987]  4  W.W.R.  645  (Man.  Q.B.)  —  referred  to 

Bomac  Construction  Ltd.  v.  Stevenson  (1986),  1986  CarswellSask  221,  48  Sask.  R.  62,  [1986]  5  W.W.R.  21 
(Sask.  C.A.)  —  referred  to 

F.  (K.)  v.  White  (2001),  3  C.P.C.  (5th)  1 89,  198  D.L.R.  (4th)  541,  53  O.R.  (3d)  391,  2001  CarsweiiOnt  634,  142 

0.  A.C.  116  (Ont.  C.A.)  —  referred  to 

Toronto  (City)  v.  C.U.P.E.,  Local  79  (2003),  232  D.L.R.  (4th)  385, 9  Admin.  L.R.  (4th)  161,  [2003]  3  S.C.R.  77, 
17  C.R.  (6th)  276, 2003  SCC  63, 2003  CarswellOnt  4328, 2003  CarswellOnt  4329,  311  N.R.  201, 2003  C.L.L.C. 
220-071,  179  O.A.C.  291,  120  L.A.C.  (4th)  225,  31  C.C.E.L.  (3d)  216  (S.C.C.)  —  referred  to 

Rules  considered: 

Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194 
R.  15.01(2)  — referred  to 

MOTION  by  defendants  SR,  AR  and  H  Inc.  for  orders  striking  out  portions  of  pleadings  that  questioned  validity  of 
judgment  and  permitting  AR  to  instruct  counsel  with  respect  to  defending  A  Inc. 

M.  Dambrot  J.: 

1  The  defendants  Shazad  Rafiq  ("Shazad"),  Ayesha  Rafiq  ("Ayesha")  and  Haider  Humza  Inc.  ("Haider  Inc.") 
bring  this  motion  for  an  order: 

1 .  Striking  out  those  portions  of  the  Amended  Statement  of  Claim  and  Defence  to  Counterclaim  that  question  or 
bring  into  issue  the  validity  of  a  $275,000  judgment  of  Coo  J.  dated  November  14,  2005;  and 

2.  Permitting  Ayesha  Rafiq  or  her  delegate  to  instruct  counsel  with  respect  to  defending  A  &  B  Auto  Leasing  & 
Car  Rental  Inc.  ("A&B"). 

The  Facts 

2  Shazad  and  Ayesha  are  husband  and  wife.  Ayesha  is  the  sole  shareholder  and  president  of  Haider  Inc.  On  Oc- 
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tober  26, 2007,  Haider  Inc.  acquired  all  outstanding  shares  of  A&B. 
The  Facts  Relating  to  Issue  1 

3  In  this  action  ("action  A"),  the  plaintiff,  Mohammad  Naccm  Chaudhry  ("Chaudhry")  alleges  that  he  invested 
$  1 ,500,000  in  A&B  in  consideration  for  a  partnership  interest  in  it  and  certain  real  property  ("the  property").  All  of  the 
defendants  admit  that  Chaudhry  did  advance  the  money  in  question,  but  deny  that  it  was  to  obtain  a  partnership  interest 
in  A&B  or  an  interest  in  the  property.  The  plaintiff  seeks  a  declaration  that  he  is  a  49  percent  partner  in  A&B.  He  also 
seeks  an  order  setting  aside  the  judgment  of  Coo  J.  dated  November  14,  2005  in  favour  of  Ayesha  for  $275,000  (File 
No.  05-CV-293081PD2)  ("action  B"). 

4  Specifically,  at  paragraphs  9  and  10  of  Chaudhry's  Statement  of  Claim  m  action  A,  dated  November  7, 2006,  he 
says,  in  reference  to  the  judgment  in  action  B: 

9.  In  addition,  the  Plaintiff  states  that  sometime  in  2005,  without  any  notice  whatsoever  to  the  Plaintiff,  the  de- 
fendant [Mohammad]  Rafiq  connived,  conspired  or  colluded  with  his  son  Shazad  to  obtain  a  significant  judgment 
in  favour  of  Shazad  as  against  the  company  and  the  property. 

10.  The  plaintiff  states  that  the  said  judgment  was  obtained  by  false  pretenses  [sic]  and  that  at  all  material  times, 
the  company  never  owed  Shazad  the  amount  of  the  judgment.  The  plaintiff  states  that  therefore,  it  would  be  just 
for  this  court  to  set  aside  that  judgment. 

5  This  precise  language  was  repeated  in  paragraphs  9  and  10  of  Chaudhry's  Amended  Statement  of  Claim,  al- 
though additional  details  of  the  allegations  in  paragraph  9  were  added.  This  included  an  allegation  that  Ayesha  was 
also  one  of  the  conspirators,  and  a  clarification  that  the  judgment  was  for  $275,000,  and  was  in  favour  of  Ayesha  as 
well  as  Shazad. 

6  With  respect  to  the  $275,000,  Chaudhry  alleges  in  his  pleadings  that  there  was  no  debt  to  Shazad  and  Ayesha, 
but  if  there  was  one,  it  was  a  personal  debt  of  Mohammad  Rafiq  ("Mohammad"),  and  had  nothing  to  do  with  A&B. 

7  In  October  2008,  nearly  three  years  after  the  judgment  in  action  B,  and  nearly  two  years  after  Chaudhry  filed  his 
statement  of  claim  in  action  A,  Mohamad  and  A&B  brought  a  motion  against  Shazad  and  Ayesha  to  have  the  action  B 
judgment  set  aside.  In  their  notice  of  motion,  Mohammad  and  A&B  alleged  that  Shazad  and  Ayesha  had  obtained  that 
judgment  by  fraud. 

8  Chaudhry  was  not  a  party  to  the  motion,  and  the  notice  of  motion  was  not  served  on  him.  However  Mr.  Teitel, 
then  counsel  for  Shazad,  by  letter  dated  August  27, 2009  informed  Chaudhry's  counsel  of  the  existence  of  the  motion, 
and  invited  him  to  take  steps  to  participate.  By  letter  dated  August  31,  2009,  Mr.  Doli,  on  behalf  of  Chaudhry,  spe- 
cifically declined  to  participate  in  the  motion.  Chaudhry  has  explained  that  he  declined  to  participate  because  it  was 
not  100  percent  clear  that  he  would  be  granted  standing,  he  did  not  want  to  burden  himself  with  the  cost  of  partici- 
pating in  that  proceeding,  and  he  believed  that  he  would  have  his  day  in  court  to  prove  his  claim  in  this  action. 
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9  The  motion  was  argued  before  Penny  J.  on  April  21,  2010.  He  dismissed  the  motion  as  against  Ayesha,  and 
specifically  found  that  the  money  had  been  advanced  by  Ayesha  to  Mohammad  and  A&B,  and  that  the  judgment  in 
action  B  was  not  obtained  by  fraud.  Near  the  end  of  his  reasons,  Penny  J.  stated,  "There  has  to  be  an  end  to  litigation. 
That  end  came  some  time  ago."  Penny  J.  did  set  aside  the  judgment  in  favour  of  Shazad,  because  Shazad  was  an 
undischarged  bankrupt  throughout  the  proceedings,  and  as  a  result  his  action  was  a  nullity.  Mohammad  and  A&B 
appealed  the  decision  in  respect  of  Ayesha  to  the  Court  of  Appeal.  The  appeal  was  unsuccessful. 

10  On  April  22,  2010,  Mr,  Teitel  advised  Mr.  Doli  of  the  outcome  of  the  motion  and  asked  him  to  consider 
withdrawing  the  allegations  he  made  in  action  A  concerning  the  judgment  in  action  B,  subject  to  the  outcome  of  any 
appeal.  Chaudhry  declined  to  amend  his  claim.  He  insisted  on  pursuing  his  allegation  that  the  judgment  in  action  B 
was  fraudulent  in  this  action  and  asking  that  it  be  set  aside. 

The  Facts  Relating  to  Issue  2 

1 1  I  noted  above  that  on  October  26, 2007,  Haider  Inc.  acquired  all  outstanding  shares  of  A&B.  To  date,  Haider 
Inc.'s  ownership  of  A&B  has  not  been  placed  in  issue  in  this  action.  Mr.  Teitel  has  disclosed,  however,  that 
Mohammad  has  claimed  to  be  the  owner  of  A&B  in  another  action  (File  No.  CV-08-00364277)  ("action  C"). 

12  In  March  20 10,  Mr.  Brad  Teplitsky  was  counsel  of  record  in  action  A  for  both  A&B  and  Mohammad.  At  that 
time,  there  was  no  reason  to  doubt  that  Mr.  Teplitsky  would  actively  and  to  the  best  of  his  ability  defend  the  interests  of 
A&B.  As  a  result,  he  and  Mr,  Teitel  agreed  that  Mr.  Teplitsky  could  continue  to  act  for  A&B,  despite  the  dispute  about 
its  ownership. 

13  While  Mr.  Teplitsky  apparently  remains  counsel  of  record  for  both  Mohammad  and  A&B,  he  is  clearly  no 
longer  acting  for  either  of  them.  Mohammad  appeared  before  me  without  counsel,  and  no  one  appeared  for  A&B.  As  a 
result,  no  one  is  presently  responsible  for  representing  A&B's  interests  in  this  action. 

14  As  he  is  without  counsel,  Mohammad  cannot  presently  represent  A&B's  interests.  What  is  more,  in  all  of  the 
circumstances  brought  to  my  attention,  he  has  little  motivation  to  defend  the  interests  of  A&B.  In  an  endorsement 
dated  June  21 ,  201 1  in  action  C,  Hoy  J.  stated: 

As  the  record  indicates,  there  is  a  long  history  of  litigation.  Mohammad  Rafiq  has  lost  at  every  stage,  and  has 
considerably  delayed  the  final  resolution  of  the  matter. 

Analysis 

Issue  I  —  Striking  Part  of  the  Statement  of  Claim 

1 5  The  moving  parties  argued  that  the  plaintiff  should  not  be  permitted  to  relitigate  the  validity  of  the  judgment  in 
action  B,  and  the  paragraphs  of  the  claim  that  question  that  judgment  should  be  struck.  That  issue  was  finally  decided 
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by  Penny  J.,  whose  order  was  affirmed  by  the  Court  of  Appeal.  The  moving  parties  make  this  argument  on  the  basis  of 
res  judicata,  issue  estoppel  and  abuse  of  process. 

16  A  prior  decision  will  not  give  rise  to  res  judicata  or  issue  estoppel,  unless:  (1)  the  same  cause  of  action  or 
question  was  decided  in  the  prior  litigation  as  is  advanced  in  the  present  litigation;  (2)  the  prior  decision  was  final;  and 
(3)  the  parties  to  the  prior  litigation  or  their  privies  are  parties  to  the  present  litigation  (see  Angle  v.  Minister  of  Na- 
tional Revenue  (1974),  [1975]  2  S.C.R.  248  (S.C.C.)).  Both  res  judicata  and  issue  estoppel  flounder  here  on  the  third 
prerequisite.  The  doctrine  of  abuse  of  process  is  better  suited  to  this  case. 

17  Canadian  courts  have  applied  the  doctrine  of  abuse  of  process  to  preclude  relitigation  in  circumstances  where 
the  strict  requirements  of  issue  estoppel  (typically  the  privity /mutuality  requirements)  are  not  met,  but  where  allowing 
the  litigation  to  proceed  would  nonetheless  violate  such  principles  as  judicial  economy,  consistency,  finality  and  the 
integrity  of  the  administration  of  justice.  The  doctrine  of  abuse  of  process  is  unencumbered  by  the  specific  require- 
ments of  res  judicata,  while  offering  the  discretion  to  prevent  relitigation,  essentially  for  the  purpose  of  preserving  the 
integrity  of  the  court's  process  (see  Toronto  (City)  v.  C.U.P.E.,  Local  79,  [2003]  3  S.C.R.  77  (S.C.C.)  at  paras.  37  and 
43;  F.  (K.)  v.  White  (200 1),  53  O.R.  (3d)  391  (Ont.  C.A.);  Bomac  Construction  Ltd.  v.  Stevenson,  [1986]  5  W.  W.R.  21 
(Sask.  C.A.);  and  Bjarnarson  v.  Manitoba  {mi),  38  D.L.R.  (4th)  32  (Man.  Q.B.),  affd  (1987),  21  C.P.C.  (2d)  302 
(Man.  Q.B.)). 

18  Abuse  of  process  is  a  flexible  doctrine.  Its  primary  focus  is  the  integrity  of  the  adjudicative  function  of  the 
courts.  It  is  available  to  prevent  misuse  of  the  court's  procedures  in  a  way  that  would  bring  the  administration  of  justice 
into  disrepute.  It  is  used  to  prevent  relitigation  of  decided  issues  because  relitigation  carries  serious  detrimental  effects 
and  should  be  avoided  unless  the  circumstances  dictate  that  it  is  in  fact  necessary  to  enhance  the  credibility  and  the 
effectiveness  of  the  adjudicative  process  as  a  whole  (see  Toronto  (City)  v,  C.U.P.E.,  Local  79  at  paras.  37, 43  and  52), 

19  In  my  view,  the  circumstances  here  cry  out  for  the  application  of  the  doctrine  of  abuse  of  process.  Although 
giving  effect  to  the  doctrine  of  abuse  of  process  may  be  an  extension  of  the  doctrine  into  slightly  new  territory,  in  my 
view  a  third  judicial  determination  of  the  validity  of  A&B's  debt  to  Ayesha  could  only  be  considered  a  misuse  of  the 
court1  s  procedures  in  a  way  that  would  violate  the  principles  of  judicial  economy,  consistency,  finality  and  the  integrity 
of  the  administration  of  justice,  and  would  bring  the  administration  of  justice  into  disrepute. 

20  I  do  not  intend  by  this  decision  to  invite  some  broad  new  application  of  the  doctrine  of  abuse  of  process  in  a 
wide  variety  of  circumstances.  The  circumstances  here  are  unique.  They  are: 

1 .  The  issue  has  already  been  litigated  twice, 

2.  The  issue  had  already  been  raised  in  the  plaintiffs  pleadings  in  this  case  when  the  motion  before  Penny  J.  was 
heard. 

3 .  The  plaintiff  was  on  notice  that  the  issue  was  being  litigated  before  Penny  J.,  and  he  was  invited  to  take  steps  to 
participate. 
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4.  In  my  view,  it  is  highly  likely  that  the  plaintiff  would  have  been  granted  standing  as  a  person  who  would  be 
affected  by  the  order  sought. 

5.  Despite  being  put  on  notice,  the  plaintiff  declined  to  participate. 

6.  When  the  plaintiff  declined  to  participate  in  the  motion  before  Penny  J.,  he  had  a  clear  intention  of  instead 
litigating  the  same  issue  again  in  this  action. 

21  As  a  result,  those  portions  of  the  Amended  Statement  of  Claim  and  Defence  to  Counterclaim  that  question  or 
bring  into  issue  the  validity  of  a  $275,000  judgment  of  Coo  J.  dated  November  14,  2005  will  be  struck. 

Issue  2  —  Permitting  Ayeslia  Rafiq  to  Instruct  Counsel  for  A&B 

22  A&B  is  entitled  to  have  its  interests  protected  in  this  action.  Counsel  of  record  is  inactive,  is  not  protecting 
those  interests  and  should  have  applied  to  be  removed  from  the  record.  Consistent  with  the  finding  of  Hoy  J,  that 
Mohammad  has  considerably  delayed  related  litigation,  he  does  not  appear  to  be  pursuing  the  possibility  of  retaining 
new  counsel  in  this  action  with  any  zeal.  Mot  being  a  lawyer,  Mohammad  is  precluded  from  representing  A&B  him- 
self, except  with  leave  of  the  court  (see  r.  15.01(2)  of  the  Rules  of  Civil  Procedure).  He  did  not  seek  leave  to  represent 
A&B,  nor  would  such  leave  be  appropriate  given  my  finding  that  he  has  little  motivation  to  defend  the  interests  of 
A&B. 

23  The  only  party  to  these  proceedings  with  an  interest  in  instructing  counsel  to  represent  the  interests  of  A&B 
and  with  the  desire  to  do  so  is  Ayesha.  In  all  of  these  circumstances,  I  will  make  the  order  requested. 

Disposition 

24  The  motion  is  granted,  and  an  order  will  go: 

1.  Striking  out  those  portions  of  the  plaintiffs  Amended  Statement  of  Claim  and  Defence  to  Counterclaim,  that 
question  or  bring  into  issue  the  validity  of  a  $275,000  judgment  of  Coo  J.  dated  November  14, 2005; 

2.  Removing  Brad  Teplitsky  as  counsel  of  record  for  A  &  B  Auto  Leasing  &  Car  Rental  Inc.;  and 

3.  Permitting  Ayesha  Rafiq  or  her  delegate  to  instruct  counsel  with  respect  to  defending  A&B  Auto  Leasing  & 
Car  Rental  Inc. 

25  Costs  to  the  moving  parties  as  against  the  plaintiff  fixed  at  $9,000  all  in,  payable  forthwith. 

Motion  granted. 
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MacPherson,  Gillese  and  MacFarland  JJA. 

BETWEEN 

Muhammad  Naeem  Chaudhry 

Plaintiff  (Appellant) 

and 

A&B  Auto  Leasing  &  Car  Rental  Inc.  and  Mohammad  Rafiq  and  Shahzad  Rafiq 
and  Avesa  Rafiq  and  Haider  Humza  Inc. 

Defendants  (Respondents) 

M.  Doli  and  C.  Nwobele,  for  the  appellant 

M.  Teitel,  for  the  respondents  Shahzad  Rafiq,  Ayesa  Rafiq  and  Haider  Humza 
Inc. 

Heard:  May  10,  2012 

On  appeal  from  the  judgment  of  Justice  Michael  Dambrot  of  the  Superior  Court  of 
Justice,  dated  December  8,  2011. 

APPEAL  BOOK  ENDORSEMENT 


[1]  Three  of  the  defendants  in  this  action,  Shahzad  Rafiq,  Ayesa  Rafiq  and 
Haider  Humza  Inc.,  brought  a  motion  to,  among  other  things,  strike  out  those 
portions  of  the  amended  Statement  of  Claim  and  Defence  to  Counterclaim  that 
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bring  into  issue  the  validity  of  a  $275,000  judgment  of  Coo  J.  dated  November 
14,  2005.  The  motion  was  successful.  The  plaintiff  appeals. 

[2]  The  motion  judge  fully  canvassed  the  facts,  articulated  the  relevant  legal 
principles  and  concluded  that  the  circumstances  cried  out  for  the  application  of 
the  doctrine  of  abuse  of  process.  At  para.  20  of  his  reasons  for  decision,  the 
motion  judge  identified  the  following  circumstance  which,  in  his  view,  cried  out  for 
the  application  of  the  doctrine  of  abuse  of  process: 

1 .  The  issue  had  already  been  litigated  twice. 

2.  The  issue  had  already  been  raised  in  the 
plaintiff's  pleadings  in  this  case  when  the  motion 
before  Penny  J.  was  heard. 

3.  The  plaintiff  was  on  notice  that  the  issue  was 
being  litigated  before  Penny  J.,  and  he  was 
invited  to  take  steps  to  participate. 

4.  In  [the  motion  judge's]  view,  it  was  highly  likely 
that  the  plaintiff  would  have  been  granted 
standing  as  a  person  who  would  be  affected  by 
the  order  sought. 

5.  Despite  being  put  on  notice,  the  plaintiff  declined 
to  participate. 

6.  When  the  plaintiff  declined  to  participate  in  the 
motion  before  Penny  J.,  he  had  a  clear  intention 
of  instead  litigating  the  same  issue  again  in  this 
action. 

[3]  We  agree.  While  it  may  be  that  the  motion  could  also  have  been  decided 
on  the  basis  of  estoppel,  the  motion  judge  made  no  error  in  deciding  the  motion 


on  the  doctrine  of  abuse  of  process. 
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[4]  Accordingly,  the  appeal  is  dismissed  with  costs  to  the  respondents 
Shahzad  Rafiq,  Ayesa  Rafiq  and  Haider  Humza  Inc.,  fixed  at  $9,000,  all 
inclusive. 
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GRW  Industries  (1985)  Limited  (In  Bankruptcy)  and 
The  Secured;  Preferred  and  Unsecured  Creditors 

Plaintiff/ Appellants 

and 

The  Royal  Bank  of  Canada 

Defendant/Respondent 

Grant  Wilson,  in  person 

Brett  Harrison,  for  the  respondent 

Heard  and  released  orally:  November  18,  201 1 

On  appeal  from  the  judgment  of  Justice  J.N.  Morissette  of  the  Superior  Court  of  Justice, 
dated  June  8,  2010. 

ENDORSEMENT 


[1]  The  original  trial  of  this  matter  took  place  in  2007.  On  that  occasion,  the  trial 
judge  dismissed  the  action  with  reasons  that  commenced  with  these  observations: 
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This  case  should  not  have  been  allowed  to  proceed  to  trial.  It 
is  absolutely  groundless  and  without  foundation. 

[2]  In  dismissing  the  action,  the  trial  judge  found  that  Royal  Bank  of  Canada  ("RBC") 
"acted  completely  properly"  in  petitioning  GRW  into  bankruptcy.  This  court 
subsequently  dismissed  the  appeal  of  the  2007  decision.  Furthermore,  the  Supreme  Court 
of  Canada  denied  the  appellants  leave  to  appeal.  It  also  appears  that  this  court  has  since 
dismissed  five  other  attempts  at  further  appeals. 

[3]  This  is  the  latest  appeal,  which  is  from  the  recent  dismissal  of  the  appellants' 
motion  seeking  to  re-litigate  the  matter  based  on  the  cause  of  action  of  fraudulent 
misrepresentation.  The  appellants  claim  that  they  are  not  attempting  to  re-litigate  the 
2007  action;  rather,  they  are  attempting  to  bring  "new  evidence,  merits  and  law",  which 
they  say  both  the  original  trial  court  and  recent  motion  court  refused  to  accept. 

[4]  In  her  brief  reasons  for  decision,  the  motion  judge  first  observed  that  "Mr.  Wilson 
is,  yet  again,  attempting  to  re-litigate  matters  that  have  been  dealt  with  by  this  court,  the 
Court  of  Appeal  and  the  Supreme  Court  of  Canada".  She  then  noted  that  GRW's  primary 
claims  at  the  trial  of  the  original  action  were  that  the  RBC  improperly  demanded  loans, 
improperly  petitioned  GRW  into  bankruptcy,  and  improvidently  sold  GRW  assets.  The 
motion  judge  went  on  to  find  that  those  claims  were  not  different  from  negligent 
misrepresentation  and  that  the  cause  of  action  was  res  judicata. 
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[5]  The  motion  judge  was  correct  in  both  her  reasons  and  result  and  there  is  no  reason 
for  this  court  to  interfere  with  her  decision.  Accordingly,  the  appeal  is  dismissed.  No 
costs  are  ordered. 


"J.C.  MacPherson  J.A." 
"H.S.  LaForme  J.A." 
"Hackland  J,  (ad  hoc)" 
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should  be  modified  to  recognize  defence  of  responsible 
communication  on  mailers  of  public  interest. 


Torts  —  Defamation  —  Defences  —  Responsible  com- 
munication on  matters  of  public  interest  —  Elements  of 
defence  —  Respective  roles  of  judge  and  jury. 

Torts  —  Defamation  —  Defences  —  Fair  comment  — 
Newspaper  and  reporter  being  sued  for  libel  after  article 
was  published  concerning  proposed  private  golf  course 
development  —  Whether  trial  judge  erred  in  his  charge 
to  jury  on  fair  comment. 

G  and  his  company  brought  a  libel  action  against  a 
newspaper  and  reporter  after  an  article  was  published 
concerning  a  proposed  private  golf  course  development 
ou  G's  lakefront  estate.  The  story  aired  the  views  of 
local  residents  who  were  critical  of  the  development's 
environmental  impact  and  suspicious  that  G  was  exer- 
cising political  influence  behind  the  scenes  to  secure 
government  approval  for  the  new  golf  course.  The  arti- 
cle quoted  a  neighbour  who  said  that  "[ejveryone  thinks 
it's  a  done  deal"  because  of  G's  influence.  The  reporter, 
an  experienced  journalist,  attempted  to  verify  the  alle- 
gations in  the  article,  including  asking  G  for  comment, 
which  G  chose  not  to  provide.  At  trial,  without  reject- 
ing the  possibility  of  an  expanded  qualified  privilege 
defence  based  on  a  concept  of  public  interest  respon- 
sible journalism,  the  trial  judge  ruled  that  the  defence 
would  not  apply  in  these  circumstances  and  the  case 
went  to  the  jury  essentially  on  the  defences  of  truth  and 
fair  comment.  The  jury  rejected  these  defences  and 
awarded  the  plaintiffs  general,  aggravated  and  punitive 
damages.  The  Court  of  Appeal  concluded  that  the  trial 
judge  had  erred  in  failing  to  leave  the  new  responsi- 
ble journalism  defence  with  the  jury,  ft  also  concluded 
that  the  jury  instructions  were  flawed,  and  ordered  a 
new  trial.  G  and  his  company  appealed  to  reinstate  the 
jury  verdict.  The  newspaper  defendants  cross-appealed, 
asking  the  Court  to  apply  the  new  defence  in  this  case, 
and  dismiss  the  action.  In  the  alternative,  they  asked 
the-  Court  to  dismiss  the  action  on  the  basis  of  fair  com- 
ment. 


Held:  The  appeal  and  the  cross-appeal  should  be  dis- 
missed. 


avec  lex  valeurs  qui  sous-tendent  la  liberte.  d'expres- 
sion?  —  Convteni-il  de  modifier  le  droit  en  matiere  de 
diffamation  poury  inclure  la  defense  de  communication 
responsable  concemant  des  questions  d'interet  public? 

Responsabilite  delictuelle  —  Diffamation  —  Moyens 
de  defense  —  Communication  responsable  concer- 
nant  des  questions  d'interet  public  —  Elements  de  la 
defense  —  Roles  respectifs  du  juge  et  dujury. 

Responsabilite  delictuelle  —  Diffamation  —  Moyens 
de  defense  —  Commentaire  loyal  —  Action  en  libelle 
diffamatoire  intentee  contre  un  journal  et  un  joumaliste 
ayant  public  un  article  sur  un  projet  de  terrain  de  golf 
prive  —  Le  juge  du  proces  a-t-il  Hen  instruit  le  jury  au 
sujet  de  la  defense  de  commentaire  loyal? 

G  et  sa  societe  ont  intent^  line  action  en  diffamation 
contre  un  qnotidien  et  un  jonrnaliste  par  suite  de  la  parti- 
tion d'un  article  traitant  du  projet  d'amenagement  d'un 
golf  pnve  sur  le  terrain  de  G  situe  en  bordure  d'un  lac. 
L' article  presentait  la  position  de  residents  du  secteur  qui 
critiquaient  les  incidences  environ nementales  du  projet  et 
qui  soupconnaient  G  d'avoir  exerce  des  pressions  politi- 
ques  en  coulisse  pour  obtenir  l'approbation  du  gouverne- 
ment  relativement  au  projet  de  construction  du  nouveau 
terrain  de  golf.  L'article  citait  les  propos  d'une  voisine  qui 
avait  dit ;  «  Tout  le  monde  pense  que  e'est  un  fait  accom- 
pli »  en  raison  de  F  influence  qu'exerce  G.  L'auteur  de 
l'article,  un  joumaliste  experimente,  a  lente  de  verifier 
les  allegations  rapportees  dans  l'article  et  a  notamment 
invite  G  a  lui  fairc  des  commentaires,  invitation  qui  a  ete 
declinee.  Au  proces,  sans  ecarter  la  possibilite  d'appli- 
quer  unc  defense  d'immunite  relative  elafgie,  fond6e  sur 
la  notion  de  journalismc  responsable  concernant  des  ques- 
tions d'interet  public,  le  juge  a  declare  que  ce  moyen  de 
defense  ne  pourrait  etre  retenu  dans  les  circonstances,  et 
les  questions  soumises  au  jury  portaient  essentiellement 
sur  la  d6fense  de  veiacite  et  sur  celle  de  commentaire 
loyal.  Le  jury  ies  a  toutes  denx  rejetees,  et  il  a  accorde 
aux  demandeurs  des  dommages-interfits  generaux,  majo- 
res  et  punitifs.  La  Com  d'appel  a  conclu  que  le  juge  du 
proces  avait  omis  a  tort  de  presenter  la  nouvelle  defense 
de  journalisme  responsable  au  jury.  Estimant  en  outre 
que  les  directives  donnees  au  jury  etaient  victees,  la  Cour 
d'appel  a  ordonne  la  tenue  d'un  nouveau  proces.  G  et  sa 
societe  ont  interjete  appel  pour  faire  retablir  le  verdict 
du  jury.  Les  defendeurs  ont  forme  un  pourvoi  incident, 
demandant  a  notfe  Cour  d'appliquer  le  nouveau  moyen  de 
defense  en  Fespece  et  de  rejeter  Faction,  Subsidiairement, 
ils  ont  pric  la  Cour  de  rejeter  Faction  sur  le  fondement  du 
commentaire  loyal. 

Arret :  Le  pourvoi  et  le  pourvoi  incident  sont  reje- 
tes. 
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Per  McLachlin  C.J.  and  Binnie,  LeBel,  Deschamps, 
Fish,  Charron,  Rothstein  and  Cromwell  JJ.:  The  law  of 
defamation  should  be  modified  to  provide  greater  pro- 
tection for  communications  on  matters  of  public  inter- 
est. The  current  law  with  respect  to  statements  that  are 
reliable  and  important  to  public  debate  does  not  give 
adequate  weight  to  the  constitutional  value  of  free 
expression.  The  first  two  rationales  for  the  freedom  of 
expression  guarantee  in  s.  2(b)  of  the  Canadian  Charter 
of  Rights  and  Freedoms  —  the  proper  functioning  of 
democratic  governance  and  getting  at  the  truth  — 
squarely  apply  to  communications  on  matters  of  public 
interest,  even  those  which  contain  false  imputations. 
Freewheeling  debate  on  matters  of  public  interest  is  to 
be  encouraged  and  the  vital  role  of  the  communications 
media  in  providing  a  vehicle  for  such  debate  is  explic- 
itly recognized  in  the  text  of  s.  2(b)  itself.  While  the 
law  must  protect  reputation,  the  current  level  of  pro- 
tection —  in  effect  a  regime  of  strict  liability  —  is  not 
justifiable.  The  law  of  defamation  accords  no  protection 
for  statements  on  matters  of  public  interest  published  to 
the  world  at  large  if  they  cannot  be  proven  to  be  true. 
To  insist  on  court-established  certainty  in  reporting  on 
matters  of  public  interest  may  have  the  effect  not  only  of 
preventing  communication  of  facts  which  a  reasonable 
person  would  accept  as  reliable  and  which  are  relevant 
and  important  to  public  debate,  but  also  of  inhibiting 
political  discourse  and  debate  on  matters  of  public 
importance,  and  impeding  the  cut  and  thrust  of  discus- 
sion necessary  to  discovery  of  the  truth.  Although  the 
right  to  free  expression  does  not  confer  a  licence  to  ruin 
reputation,  when  proper  weight  is  given  to  the  consti- 
tutional value  of  free  expression  on  matters  of  public 
interest,  the  balance  tips  in  favour  of  broadening  the 
defences  available  to  those  who  communicate  facts  it  is 
in  the  public's  interest  to  know.  A  consideration  of  the 
jurisprudence  of  other  common  law  democracies  also 
favours  replacing  the  current  Canadian  law  with  a  rule 
that  gives  greater  scope  to  freedom  of  expression  while 
offering  adequate  protection  of  reputation.  A  defence 
that  would  allow  publishers  to  escape  liability  if  they 
can  establish  that  they  acted  responsibly  in  attempting 
to  verify  the  information  on  a  matter  of  public  inter- 
est represents  a  reasonable  and  proportionate  response 
to  the  need  to  protect  reputation  while  sustaining  the 
public  exchange  of  information  that  is  vital  to  modern 
Canadian  society.  The  law  of  defamation  should  there- 
fore be  modified  to  recognize  a  defence  of  responsible 
communication  on  matters  of  public  interest.  [7]  [52- 
54]  [57-58]  [65-66]  [85-86] 


La  juge  en  chef  McLachlin  et  les  juges  Binnie,  LeBel, 
Deschamps,  Fish,  Charron,  Rothstein  et  Cromwell :  II 
convient  de  modifier  les  regies  relatives  a  la  diffamation 
de  fac on  a  accorder  une  plus  grande  protection  aux  com- 
munications concernant  des  questions  d'interet  public. 
Les  regies  de  droit  actuelles  en  ce  qui  a  trait  aux  enon- 
ces  fiables  et  importants  pour  le  debat  public  n'accordent 
pas  un  poids  suffisant  a  la  valeur  constitutionnelle  de  la 
liberte  d'expression.  Les  deux  premieres  raisons  d'etre  de 
la  protection  de  la  liberte  d'expression  prevue  a  1'al.  2b) 
de  la  Charte  canadienne  des  droits  et  liberies  —  la  saine 
gouvemance  en  democratic  et  la  recherche  de  la  verite  — 
sont  tout  a  fait  pertinentes  en  matiere  de  communication 
concernant  des  questions  d'interet  public,  meme  si  la  com- 
munication est  entachee  de  fausses  imputations.  II  y  a  lieu 
d'encourager  un  debat  ouvert  sur  les  questions  d'interet 
public  et  le  libelle  de  Pal.  lb)  lui-mSme  reconnaTt  l'im- 
portance  cruciale  des  medias  pour  la  tenue  d'un  tel  debat. 
Bien  que  la  reputation  doive  recevoir  une  protection  juri- 
dique,  celle  dont  elle  jouit  actuellement  —  qui  constitue 
en  fait  un  regime  de  responsabilite  stricte  —  n'est  pas 
justifiable.  Le  droit  en  matiere  de  diffamation  n'accorde 
aucune  protection  aux  enonces  portant  sur  des  questions 
d'interet  public  publies  sans  destinataire  precis  s'il  est 
impossible  d'en  prouver  la  veracite.  Exiger  que  la  couver- 
ture  des  questions  d'interet  public  atteigne  a  une  certitude 
judiciaire  peut  aboutir  non  seulement  a  empecher  la  com- 
munication de  faits  qu'une  personne  raisonnable  tiendrait 
pour  fiables  et  qui  sont  pertinents  et  importants  pour  le 
debat  public,  mais  aussi  a  entraver  le  discours  et  le  debat 
politiques  sur  des  questions  importantes  pour  le  public 
et  a  empecher  les  attaques  et  ripostes  inherentes  aux  dis- 
cussions necessaires  a  la  decouverte  de  la  verite.  Certes, 
la  liberte  d'expression  n'autorise  pas  a  ternir  les  reputa- 
tions, mais  1'attribution  du  poids  qui  lui  revient  &  la  valeur 
constitutionnelle  de  la  liberte  d'expression  relativement  a 
des  questions  d'interet  public  fait  pencher  la  balance  pour 
l'elargissement  de  la  gamme  des  moyens  de  defense  dont 
disposent  ceux  qui  communiquent  des  faits  que  le  public  a 
interet  a  connaitre.  L'examen  de  la  jurisprudence  d'autres 
pays  democratiques  de  common  law  favorise  egalement 
le  remplacement  des  regies  appliquees  actuellement  au 
Canada  par  une  regie  qui  donne  plus  de  portee  a  la  liberte 
d'expression  tout  en  protegeant  adequatement  la  reputa- 
tion. Un  moyen  de  defense  qui  permettrait  aux  diffuseurs 
de  s'exonerer  en  etablissant  qu'ils  ont  agi  de  facou  res- 
ponsable  en  s'efforc ant  de  verifier  l'information  commu- 
niquee  au  sujet  d'une  question  d'interet  public  constitue 
une  reponse  raisonnable  et  proportionnelle  £  la  ne'eessite 
de  proteger  les  reputations  tout  en  permettant  l'echange 
public  d'information  fondamental  pour  la  societe  cana- 
dienne moderne.  II  convient  done  de  modifier  les  regies 
relatives  a  la  diffamation  pour  y  inclure  la  defense  de 
communication  responsable  concernant  des  questions 
d'interet  public.  [7]  [52-54]  [57-58]  [65-66]  [85-86] 
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The  proposed  change  to  the  law  should  be  viewed  as 
a  new  defence,  leaving. the  traditional  defence  of  quali- 
fied privilege  intact.  To  be  protected  by  the  defence  of 
responsible  communication,  first,  the  publication  must 
be  on  a  matter  of  public  interest.  .Second,  the  defendant 
must  show  that  publication  was  responsible,  in  that  he 
or  she  was  diligent  in  trying  to  verify  the  allegation^), 
having  regard  to  all  the  relevant  circumstances.  [95] 
[98-99] 

in  determining  whether  a  publication  is  on  a  matter 
of  public  interest,  the  judge  must  consider  the  subject 
matter  of  the  publication  as  a  whole,  The  defamatory 
statement  should  not  be  scrutinized  in  isolation.  To  be 
of  public  interest,  the  subject  matter  must  be  shown 
to  be  one  inviting  public  attention,  or  about  which  the 
public,  or  a  segment  of  the  public,  has  some  substantial 
concern  because  it  affects  the  welfare  of  citizens,  or  one 
to  which  considerable  public  notoriety  or  controversy 
has  attached.  Public  interest  is  uot  confined  to  publi- 
cation on  government  and  political  matters,  nor  is  it 
necessary  that  the  plaintiff  be  a  "public  figure".  [101] 
[105-106] 

The  judge  determines  whether  the  impugned  state- 
ment relates  to  a  matter  of  public  interest.  If  public 
interest  is  shown,  the  jury  decides  whether  on  the  evi- 
dence the  defence  of  responsible  communication  is 
established.  The  following  factors  may  aid  in  determin- 
ing whether  a  defamatory  communication  on  a  matter 
of  public  interest  was  responsibly  made:  (a)  the  seri- 
ousness of  the  allegation;  (b)  the  public  importance  of 
the  matter;  (c)  the  urgency  of  the  matter;  (d)  the  status 
and  reliability  of  the  source;  (e)  whether  the  plaintiff's 
side  of  the  story  was  sought  and  accurately  reported; 
(f)  whether  the  inclusion  of  the  defamatory  statement 
was  justifiable;  (g)  whether  the  defamatory  statement's 
public  interest  lay  in  the  fact  that  it  was  made  rather 
than  its  truth  ("reportage");  and  (h)  any  other  relevant 
circumstances.  [110]  [126]  [128] 

While  the  "repetition  rule"  holds  that  repeating  a 
libel  has  the  same  legal  consequences  as  originating  it, 
under  the  reportage  exception,  the  repetition  rule  does 
not  apply  to  fairly  reported  statemeuts  whose  public 
interest  lies  in  the  fact  that  they  were  made  rather  than 
in  their  truth  or  falsity.  If  a  dispute  is  itself  a  matter  of 
public  interest  and  the  allegations  are  fairly  reported, 
the  report  will  be  found  to  be  responsible  even  if  some 
of  the  statements  made  may  be  defamatory  and  untrue, 
provided:  (1)  the  report  attributes  the  statement  to  a 
person,  preferably  identified,  thereby  avoiding  total 


Le  changement  propose  au  droit  cree  un  nou- 
veau  movers  de  defense  et  laisse  intacte  celui  clas- 
sique  d'immunite  relative.  Pour  que  la  defense  de 
communication  responsable  s'applique,  premierement, 
la  communication  doit  concerner  une  qnestion  d'inte- 
ret public;  deuxiemement,  le  defendeur  doit  demontrer 
que  la  communication  etait  responsable,  en  ce  sens  qu'il 
s'est  efforc6  avee  diligence  de  verifier  les  allegations, 
compte  tenu  de  l'ensemble  des  circonstances  pertinen- 
tes.  [95]  [98-99] 

Pour  decider  si  elle  concernc  unc  question  d'int6- 
rct  public,  le  juge  doit  tenir  compte  de  Pcnscmble  du 
contenu  d'une  communication,  11  ne  doit  pas  exami- 
ner Penonce  diffamatoire  isolement.  Pour  ctrc  d'in- 
teret public,  une  question  doit  etre  soit  de  celles  qui 
eveillent  Patteution  pnblique  de  facon  demontrable  ou 
qui  preoccupent  sensiblement  le  public,  ou  une  partie 
de  la  population,  parce  qn'elles  concernent  le  bien-fitre 
de  citoyens,  soit  de  celles  qui  jouissent  d'une  notoriete 
publique  considerable  ou  qui  ont  cree  une  controverse 
importante.  L'interet  public  n'esl  pas  confine  aux  publi- 
cations portaut  sur  les  questions  gouvernementales  et 
politiques;  il  n'est  pas  uecessaire  non  plus  que  le  deman- 
deur  soit  un  «  personnage  public  ».  [101]  [105-106] 

Le  juge  decide  si  l'enonce  en  cause  concerne  une 
question  d'interet  public.  Si  l'interet  public  est  etabli,  le 
jury  tranche  la  question  de  s avoir  si,  compte  tenu  de  la 
preuve,  le  moyen  de  defense  de  communication  respon- 
sable est  etabli.  Les  facteurs  suivants  peuvent  aider  a 
determiner  si  unc  communication  diffamatoire  concer- 
nant  une  question  d'interet public  a  ete  faite  de  facon  res- 
ponsable :  a)  la  gravite  de  1'allegation;  b)  1'importance 
de  la  question  pour  le  public;  c)  V urgence  de  la  question; 
d)  la  nature  et  la  fiabilitc  des  sources;  e)  la  question  de 
savoir  si  Pon  a  demande  et  rapporte  fidelement  la  ver- 
sion des  faits  du  demandeur;  f)  la  question  de  savoir  si 
Pin  elusion  de  Penonce  diffamatoire  etait  justifiable;  g) 
la  question  de  savoir  si  Pinteret  public  de  Penonce  dif- 
famatoire reside  dans  Pexistence  meme  de  l'enonce,  et 
non  dans  sa  veracite  («  relation  de  propos  »);  et  h)  toute 
autre  consideration  pertinente.  [110]  [126]  [128] 

Bien  que,  selon  la  «  regie  de  la  repetition  »,  la  rei- 
teration d'uu  libelle  entraine  les  memes  consequences 
hiridiques  que  le  libelle  lui-meme,  suivaiit  Pexception 
de  la  relation  de  propos,  la  regie  de  la  repetition  ne 
s'applique  pas  aux  propos  fidelement  rapportcs,  dont 
Pinteret  public  reside  dans  le  fait  mcme  qu'ils  ont  etc 
tenus  plutot  que  dans  leur  faussete  ou  Icur  veracite.  Si 
nn  conflit  est  en  soi  une  question  d'interet  public  et  que 
les  allegations  sont  fidelement  rapportees,  la  relation 
de  propos  sera  jugee  responsable  mcme  si  certaines 
des  declarations  peuvent  etre  diffamatoires  eterronees, 
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unaccountability;  (2)  the  report  indicates,  expressly  or 
implicitly,  that  its  truth  has  not  been  verified;  (3)  the 
report  sets  out  both  sides  of  the  dispute  fairly;  and  (4) 
the  report  provides  the  context  in  which  the  statements 
were  made.  [119-120] 


The  evidence  in  this  case  revealed  a  basis  for  three 
defences:  justification,  fair  comment,  and  responsi- 
ble communication  on  a  matter  of  public  interest.  All 
three  defences  should  have  been  left  to  the  jury.  It  was 
open  to  the  jury  to  consider  the  statement  attributed  to 
a  neighbonT  that  "[ejveryone  thinks  it's  a  done  deal"  as 
a  comment,  or  statement  of  opinion.  This  would  raise 
the  defence  of  fair  comment.  While  the  defence  was  left 
to  the  jurors,  the  trial  judge  failed  to  instruct  them  that 
since  the  reporter  was  the  conduit  for  the  comment  and 
not  its  maker,  the  fact  that  he  did  not  honestly  believe 
it  could  not  be  used  as  a  foundation  for  finding  malice 
unless  in  the  context  of  the  article,  he  had  adopted  the 
comment  as  his  own.  Additionally,  the  "fair-minded" 
component  of  the  traditional  test  should  not  form  part 
of  a  charge  on  fair  comment.  These  problems  in  the  trial 
judge's  charge  could  have  led  the  jury  to  wrongly  con- 
clude that  the  fair  comment  defence  had  been  defeated 
by  malice.  It  was  also  open  to  the  jury  to  consider  the 
critical  "done  deal"  remark  as  a  statement  of  fact.  Read 
literally,  this  statement  can  be  taken  as  an  assertion  that 
government  approval  for  the  development  was  actually 
already  scaled,  either  formally  behind  closed  doors 
or  by  tacit  understanding.  This  raises  the  defence  of 
responsible  communication  on  a  matter  of  public  inter- 
est. The  trial  judge  did  not  leave  this  defence  or  any 
similar  defence  to  the  jury.  Taken  together,  the  errors 
set  out  amount  to  a  substantial  wrong  or  miscarriage  of 
justice  and  require  a  new  trial  pursuant  to  s.  134(6)  of 
the  Ontario  Courts  of  Justice  Act.  [136-140] 


Per  Abella  J,:  The  majority's  reasons  for  adding  the 
"responsible  communication"  defence  to  Canadian  def- 
amation law  were  agreed  with,  as  was  their  view  that 
determining  the  availability  of  this  defence  entails  a 
two-step  analysis.  However,  the  jury  should  not  decide 
the  second  step.  Deciding  whether  the  applicable  stand- 
ard of  responsibility  has  been  met  in  a  given  case  is,  like 
the  public  interest  analysis  in  the  first  step,  a  matter  for 
the  judge  to  determine.  The  responsible  communication 


a  condition  que  :  (1)  la  relation  de  propos  attribue  les 
dires  a  quelqu'un,  preferablement  identified  pour  eviter 
que  personne  n'assume  de  responsabilite;  (2)  la  relation 
de  propos  indique,  expressement  ou  implicitement,  que 
la  veracit6  des  dires  n'a  pas  ete  verifiee;  (3)  la  relation 
de  propos  expose  equitablement  les  deux  versions  des 
faits;  et  (4)  la  relation  de  propos  situe  les  dires  dans  leur 
contexts.  [119-120] 

La  preuve  en  l'espece  permettait  de  fonder  trois 
moyens  de  defense  :  la  justification,  le  commentaire 
loyal  et  la  communication  responsable  concernant 
une  question  d'interSt  public,  C'est  le  jury  qui  aurait 
dH  se  prononcer  snr  ces  trois  moyens.  Le  jury  pouvait 
considerer  la  declaration  attribuee  a  une  voisine  selon 
laquelle  «  [fjout  le  monde  pense  que  c'est  un  fait  accom- 
pli »  —  comme  un  commentaire  ou  comme  un  £nonc6 
d'opinion,  ce  qui  permettait  d'invoquer  la  defense  de 
commentaire  loyal.  La  defense  de  commentaire  loyal 
a  ete  soumise  au  jury.  Or,  le  juge  de  premiere  instance 
a  omis  d'indiquer  aux  jures  que  le  journaliste  ay  ant 
rapporte  et  non  formule  le  commentaire,  1'absence  de 
croyance  honnete  ne  pouvait  servir  de  fondement  a  la 
conclusion  qu'il  y  avait  eu  malveillance  a  moins  que, 
dans  le  contexte  de  l'article,  il  ait  fait  sien  le  commen- 
taire. En  outre,  l'expose  du  jnge  concernant  le  com- 
mentaire loyal  ne  devrait  pas  aborder  le  volet  relatif  a 
l'«  esprit  juste  »  du  test  traditionnel.  II  est  possible  que 
ces  failles  relevees  dans  l'expose  du  juge  au  jury  aient 
amene  ce  dernier  a  conclure  a  tort  que  la  malveillance 
faisait  echec  a  la  defense  de  commentaire  loyal.  Les 
jures  pouvaient  aussi  considerer  la  remarque  cruciale 
concernant  le  «  fait  accompli  »  comme  un  enonce  de 
fait.  Prise  litteralement,  en  effet,  elle  peut  etre  percue 
comme  raffirmation  que  l'approbation  gouvernemen- 
tale  elait  deja  chose  faite,  soit  officiellement  derriere 
des  portes  closes  soit  par  accord  tacite.  Cela  permettait 
d'invoquer  la  defense  de  communication  responsable 
concernant  une  question  d'interet  public,  mais  le  juge 
du  proces  n'a  soumis  au  jury  ni  ce  moyen  de  defense 
ni  aucun  autre  moyen  apparente.  Considerees  ensemble, 
les  erreurs  recensces  constituent  un  prejudice  grave  ou 
une  crreur  judiciaire  fondamentale  et  imposcnt  la  tenuc 
d'un  nouveau  proces  en  vertu  du  par.  134(6)  de  la  Loi 
sur  les  tribunaux  judiciaires  de  V Ontario.  [136-140] 

La  juge  Abella  :  Les  motifs  des  juges  majoritaires 
justifiant  d'aj outer  la  defense  de  «  communication  res- 
ponsable »  au  droit  canadien  en  mati&re  de  diffama- 
tion,  ainsi  que  leur  opinion  selon  laquelle  il  faut,  pour 
juger  de  l'applicabilite  de  ce  moyen  de  defense,  proce- 
deT  a  une  analyse  en  deux  volets  ne  sont  pas  contes- 
ted.  Cependant,  le  dcuxieme  volet  ne  devrait  pas  6tre 
tranche  par  le  jury.  La  decision  quant  a  Fatteinte  de  la 
norme  prescrite  de  responsabilite  dans  un  cas  donne, 
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analysis  requires  that  the  defendant's  interest  in  freely 
disseminating  information  and  the  public's  interest  in 
the  free  flow  of  information  be  weighed  against  the 
plaintiff's  interest  in  protecting  his  or  her  reputation. 
This  exercise  involves  halancing  freedom  of  expres- 
sion, freedom  of  the  press,  the  protection  of  reputation, 
privacy  concerns,  and  the  public  interest.  Weighing 
these  often  competing  interests  is  a  legal  determination, 
thereby  taking  the  defence  beyond  the  jury's  jurisdic- 
tion except  for  disputed  facts,  and  squarely  into  judicial 
territory.  [142-143]  [145] 
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[45]  The  argument  that  the  Charter  requires 
modification  of  Canadian  defamation  law  was  con- 
sidered in  Hill.  Writing  for  a  unanimous  Court  on 
this  point,  Cory  J.  declined  to  adopt  the  American 
"actual  malice"  rule  from  New  York  Times  Co. 
v.  Sullivan,  376  U.S.  254  (1964),  which  provides 
immunity  for  defamation  of  public  officials  except 
where  malice  is  shown.  Cory  J,  did,  however,  under- 
take a  modest  expansion  of  the  recognized  quali- 
fied privilege  for  reports  on  judicial  proceedings. 


[46]  While  Hill  stands  for  arejectionof  theSullivan 
approach  and  an  affirmation  of  the  common  law  of 
defamation's  general  conformity  with  the  Charter, 
it  does  not  close  the  door  to  further  changes  in  spe- 
cific rules  and  doctrines.  As  Iacobucci  J.  observed 
in  R.  v.  Salituro,  [1991]  3  S.C.R.  654,  at  p.  670, 
"[j]udges  can  and  should  adapt  the  common  law 
to  reflect  the  changing  social,  moral  and  economic 
fabric  of  the  country."  It  is  implicit  in  this  duty  that 
the  courts  will,  from  time  to  time,  take  a  fresh  look 
at  the  common  law  and  re-evaluate  its  consistency 
with  evolving  societal  expectations  through  the 
lens  of  Charter  values. 


[47]  The  guarantee  of  free  expression  in  s.  2(b) 
of  the  Charter  has  three  core  rationales,  or  pur- 
poses: (1)  democratic  discourse;  (2)  truth-finding; 
and  (3)  self-fulfillment:  Irwin  Toy  Ltd.  v.  Quebec 
(Attorney  General),  [1989]  1  S.C.R.  927,  at  p.  976. 
These  purposes  inform  the  content  of  s.  2(b)  and 
assist  in  determining  what  limits  on  free  expression 
can  be  justified  under  s.  1. 


[48]  First  and  foremost,  free  expression  is  essen- 
tial to  the  proper  functioning  of  democratic  gov- 
ernance. As  Rand  J.  put  it,  "government  by  the  free 
public  opinion  of  an  open  society  .  .  .  demands  the 


[45]  Dans  Hill,  la  Cour  s'est  penchee  sur  l'argu- 
ment  voulant  que,  vu  l'existence  de  la  Charte,  il 
y  ait  lieu  de  modifier  le  droit  canadien  en  matiere 
de  diffamation.  Exprimant  l'opinion  unanime  de  la 
Cour  sur  ce  point,  le  juge  Cory  a  refuse  d'adop- 
ter  la  norme  de  la  «  malveillance  veritable  »  for- 
mulee  dans  la  decision  americaine  New  York 
Times  Co.  c.  Sullivan,  376  U.S.  254  (1964)  qui 
reconnait  l'existence  d'une  immunity  a  l'egard  des 
propos  diffamatoires  visant  des  titulaires  d'une 
charge  publique,  a  moins  que  la  malveillance  ne 
soit  etablie.  Le  juge  Cory  a  cependant  elargi  quel- 
que  peu  le  principe  reconnu  de  l'immunite  rela- 
tive a  l'egard  des  comptes  rendu  s  de  procedures 
judiciaires. 

[46]  Bien  que  l'arret  Hill  ait  ecarte  la  solution 
retenue  dans  Sullivan  et  confirme  la  conformite" 
generale  avec  la  Charte  des  regies  de  common  law 
relatives  a  la  diffamation,  il  n'a  pas  pour  autant 
ferme  la  porte  a  tout  changement  visant  des  regies 
ou  des  principes  particuliers.  Comme  l'a  signale  le 
juge  Iacobucci  dans  R.  c.  Salituro,  [1991]  3  R.C.S. 
654,  p.  670,  «  [fjes  juges  peuvent  et  doivent  adap- 
ter la  common  law  aux  changements  qui  se  pro- 
duisent  dans  le  tissu  social,  moral  et  economique 
du  pays.  »  Cette  obligation  suppose  que  les  tribu- 
naux  poseront  a  l'occasion  un  regard  neuf  sur  la 
common  law  et  reevalueront  sa  compatibilite  avec 
les  attentes  sociales  en  mutation,  a  la  lumierc  des 
valeurs  affirmees  dans  la  Charte. 

[47]  Les  raisons  d'etre  fondamentales  ou  objec- 
tifs  de  la  garantie  relative  a  la  liberte  d'expres- 
sion  prevue  a  l'al.  2b)  de  la  Charte  sont  triples  : 
(1)  le  debat  democratique,  (2)  la  recherche  de  la 
verite  et  (3)  l'epanouissement  personnel :  Irwin 
Toy  Ltd.  c.  Quebec  (Procureur  general),  [1989] 
1  R.C.S.  927,  p.  976;  dies  en  determined  le 
contenu  et  aident  a  definir  les  limites  a  la  liberte 
d'expression  qui  peuvent  se  justifier  au  sens  ou 
il  faut  l'entendre  pour  l'application  de  Particle 
premier. 

[48]  Premiereinent  et  avant  tout,  la  liberte  d'ex- 
pression est  essentielle  a  la  saine  gouvernance 
en  democratie.  Comme  le  juge  Rand  l'a  affirme, 
[TRADUCTION]  «  un  gouvernement,  par  le  libre  jeu 
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Corporation  Appellant 


Gilles  E.  Neron  Communication  Marketing 
Inc.  and  Gilles  E.  Neron  Respondents 

and 
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Gilles  E.  Neron  Communication  Marketing 
inc.  et  Gilles  E.  Neron  Intimes 


et 
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Quebec  Intervenante 


Indexed  as:  Gilles  E.  Neron  Communication 
Marketing  Inc.  v.  Chambre  des  notaires  du 
Quebec 

Neutral  citation:  2004  SCC  53. 

File  No.:  29519. 

2004:  February  18;  2004:  July  29. 

Present:  McLachlin  C.J.  and  Iacobucci,  Major, 
Bastarache,  Binnie,  LeBel  and  Deschamps  JJ. 


Repertorie  :  Gilles  E.  Neron  Communication 
Marketing  inc.  c.  Chambre  des  notaires  du 
Quebec 

Reference  neutre  :  2004  CSC  53. 

N°dugreffe  :  29519. 

2004  :  18  fevrier;  2004  :  29  juillet. 

Presents  :  La  juge  en  chef  McLachlin  et  les  juges 
Iacobucci,  Major,  Bastarache,  Binnie,  LeBel  et 
Deschamps. 


ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR 
QUEBEC 

Civil  liability  —  Defamation  —  Television  network  — 
Public  affairs  program  citing  only  erroneous  portions  of 
letter  sent  by  communications  consultant  to  director  of 
program  to  request  right  of  reply  —  Contents  of  letter 
presented  in  incomplete  and  misleading  manner  — 
Whether  broadcast  legitimate  given  the  public's  right 
to  be  informed  and  freedom  of  expression  —  Whether 
broadcast  fell  short  of  professional  standards  of  reason- 
able journalist —  Civil  Code  of  Quebec,  S.Q.  1991,  c.  64, 
art.  1457. 


Civil  liability  —  Defamation  —  Damages  — 
Television  network  held  liable  in  defamation  solidarity 
•with  professional  order  —  Damages  difficult  to  divide 
between  parties  —  Whether  trial  judge  erred  in  imposing 
solidary  liability  —  Whether  liability  in  solidum  should 
be  ordered. 

The  French  network  of  the  Canadian  Broadcasting 
Corporation  ("CBC")  aired  on  the  show  Le  Point  a 
report  on  delays  by  the  Chambre  des  notaires  du  Quebec 


EN  APPEL  DE  LA  COUR  D' APPEL  DU  QUEBEC 

Responsabilite  civile  —  Diffamation  —  Reseau  de 
television  —  Emission  d'affaires  publiques  ne  rappor- 
tant  que  des  passages  errones  d'une  lettre  dans  laquelle 
un  consultant  en  communication  demande  un  droit  de 
replique  a  la  realisatrice  de  I  'emission  —  Contenu  de  la 
lettre  presente  de  maniere  incomplete  et  trompeuse  —  Le 
reportage  diffuse  etait-il  legitime  compte  tenu  du  droit  du 
public  a  I 'information  etde  la  liberte  d' expression?  —  Le 
reportage  allait-il  a  I'encontre  des  normes  profession- 
nelles  du  journaliste  raisonnable?  —  Code  civil  du 
Quebec,  L.Q.  1991,  ch.  64,  art.  1457. 

Responsabilite  civile  —  Diffamation  —  Dommages- 
interets  —  Reseau  de  television  et  ordre  professionnel 
tenus  responsables  solidairement  —  Dommages  diffici- 
les  a  repartir  entre  les  parties  —  Le  juge  de  premiere 
instance  a-t-il  eu  tort  de  conclure  a  la  responsabilite 
solidaire?  —  Y  a-t-il  lieu  de  conclure  a  la  responsabilite 
in  solidum  ? 

La  Societe  Radio-Canada  («  SRC  »)  diffuse,  dans  le 
cadre  de  son  emission  Le  Point,  un  reportage  au  sujet  des 
delais  de  traitement  des  plaintes  disciplinaires  portees 
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("CNQ")  in  dealing  with  disciplinary  complaints 
against  notaries  and  compensation  claims  made  to  its 
indemnity  fund.  The  CNQ  set  out  to  counter  the  nega- 
tive effects  of  the  broadcast  and  the  respondent  N,  who 
acted  as  a  communications  consultant  for  the  CNQ, 
drafted  a  handwritten  letter  to  request  a  meeting  with 
the  director  of  the  show.  In  the  letter,  he  lamented  the 
prejudicial  effect  that  the  broadcast  had  had  on  the 
CNQ  and  pointed  out  certain  errors.  When  contacted 
by  a  journalist  of  the  CBC,  N  explained  that  the  letter 
was  nothing  more  than  a  request  for  a  right  of  reply  and 
that  it  was  not  meant  for  publication.  The  journalist 
pointed  out  to  N  two  errors  in  the  letter  concerning  two 
disgruntled  complainants  seen  in  the  broadcast.  N  said 
that  he  was  going  to  verify  the  information,  which  he 
had  received  from  the  CNQ,  and  respond  within  three 
days.  A  day  before  N's  requested  time  was  to  expire, 
Le  Point  broadcast  a  report  crafted  as  a  response  to  N's 
letter,  but  quoted  only  the  erroneous  portions  of  the 
letter.  Following  this  broadcast,  a  rash  of  letters  were 
received  from  notaries  who  expressed  indignation  and 
dismay  about  the  CNQ's  communication  policies.  In 
a  communique  sent  to  all  notaries  and  all  professional 
corporations,  the  Interprofessional  Council,  the  media, 
the  Office  des  professions  and  the  Minister  of  Justice, 
the  CNQ  asserted  that  N  had  sent  his  letter  on  his  own, 
without  its  authorization.  Soon  thereafter,  the  CNQ  ter- 
minated contractual  relations  with  N  and  his  corpora- 
tion. N  lodged  a  complaint  with  the  CBC's  ombudsman 
who  acknowledged  that  one  of  the  grievances  was  well- 
founded  in  that  the  second  broadcast  seriously  compro- 
mised the  principle  of  fairness  by  failing  to  mention  the 
five  grievances  that  were  central  to  N's  letter  and  only 
reporting  on  the  two  errors.  N  and  his  corporation  initi- 
ated a  claim  for  damages  against  the  CBC  and  the  CNQ. 
The  Superior  Court  found  the  CBC  liable  in  defamation, 
solidarily  with  the  CNQ.  The  majority  of  the  Court  of 
Appeal  dismissed  the  CBC's  appeal,  concluding  that  the 
trial  judge  had  correctly  found  fault  in  this  case  but  that 
the  CBC  and  CNQ  were  to  be  held  liable  in  solidum,  not 
solidarily.  The  CNQ  is  not  a  party  to  the  appeal  before 
this  Court. 


Held  (Binnie  J.  dissenting):  The  appeal  should  be 
dismissed. 

Per  McLachlin  C.J.  and  Iacobucci,  Major, 
Bastarache,  LeBel  and  Deschamps  JJ.:  Freedom  of 
expression,  and  its  corollary,  freedom  of  the  press,  play 
an  essential  and  invaluable  role  in  our  society.  These 
fundamental  freedoms  are  protected  by  s.  3  of  the 


contre  des  notaires  et  des  demandes  d'indemnisation 
adressees  au  Fonds  d'indemnisation  de  la  Chambre  des 
notaires  du  Quebec  («  CNQ  »).  La  CNQ  entreprend  de 
contrer  les  effets  negatifs  de  ce  reportage  et  l'intime  N, 
qui  remplit  la  fonction  de  consultant  en  communication 
aupres  d'elle,  redige  une  lettre  manuscrite  dans  laquelle 
il  sollicite  un  entretien  avec  la  realisatrice  de  remis- 
sion. Dans  cette  lettre,  il  deplore  l'effet  prejudiciable 
que  le  reportage  a  eu  sur  la  CNQ  et  releve  certaines 
inexactitudes.  Lorsqu'une  journaliste  de  la  SRC  com- 
munique avec  lui,  il  explique  que  sa  lettre  n'est  rien  de 
plus  qu'une  demande  de  droit  de  replique  et  n'est  pas 
destinee  a  etre  publiee.  La  journaliste  fait  remarquer 
a  N  que  la  lettre  comporte  deux  inexactitudes  au  sujet 
de  deux  plaignants  mecontents  que  Ton  voit  dans  le 
reportage.  N  repond  qu'il  va  verifier  ces  informations 
qu'il  tient  de  la  CNQ,  et  qu'il  va  lui  revenir  dans  trois 
jours  au  plus  tard.  Un  jour  avant  l'expiration  du  delai 
que  N  a  sollicite,  remission  Le  Point  diffuse  un  repor- 
tage qui  se  veut  une  reponse  a  la  lettre  de  N,  mais  qui 
ne  reprend  que  les  passages  errones  de  la  lettre.  A  la 
suite  de  ce  reportage,  la  CNQ  re§oit  une  multitude  de 
lettres  de  notaires  qui  lui  expriment  leur  indignation  et 
leur  mecontentement  au  sujet  de  ses  politiques  de  com- 
munication. Dans  un  communique  transmis  a  tous  les 
notaires  et  ordres  professionnels,  au  Conseil  interpro- 
fessionnel,  aux  medias,  a  1' Office  des  professions  et  au 
ministre  de  la  Justice,  la  CNQ  affirme  que  N  a  envoye 
la  lettre  de  sa  propre  initiative,  sans  son  autorisation. 
Peu  apres,  la  CNQ  met  fin  a  ses  rapports  contractuels 
avec  N  et  sa  societe.  N  depose  une  plainte  aupres  de 
l'ombudsman  de  la  SRC  qui  reconnait  le  bien-fonde  de 
l'un  des  griefs,  en  ce  sens  que  le  reportage  a  serieuse- 
ment  peche  contre  le  principe  de  l'equite  en  omettant 
de  faire  etat  des  cinq  griefs  qui  constituaient  l'essentiel 
de  la  lettre  de  N  pour  ne  retenir  que  les  deux  inexactitu- 
des. N  et  sa  societe  intentent  une  action  en  dommages- 
interets  contre  la  SRC  et  la  CNQ.  La  Cour  superieure 
tient  la  SRC  et  la  CNQ  responsables  solidairement  a 
l'egard  de  propos  diffamatoires.  La  Cour  d'appel  a  la 
majorite  rejette  l'appel  de  la  SRC  et  decide  que  le  juge 
de  premiere  instance  a  eu  raison  de  conclure  a  1' exis- 
tence d'une  faute  en  l'espece,  mais  que  la  SRC  et  la 
CNQ  doivent  etre  tenues  responsables  in  solidum  et 
non  solidairement.  La  CNQ  n'est  pas  partie  au  pourvoi 
devant  notre  Cour. 

Arret  (le  juge  Binnie  est  dissident)  :  Le  pourvoi  est 
rejete. 

La  juge  en  chef  McLachlin  et  les  juges  Iacobucci, 
Major,  Bastarache,  LeBel  et  Deschamps  :  La  liberie 
d'expression  et  son  corollaire,  la  liberte  de  presse, 
jouent  un  role  essentiel  et  inestimable  dans  notre 
societe.  Ces  libertes  fondamentales  sont  garanties  par 
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Quebec  Charter  of  Human  Rights  and  Freedoms  and  s. 
2(b)  of  the  Canadian  Charter  of  Rights  and  Freedoms. 
However,  freedom  of  expression  is  not  absolute  and 
can  be  limited  by  the  requirements  imposed  by  other 
people's  right  to  the  protection  of  their  reputation.  This 
right  also  receives  protection  under  s.  4  of  the  Quebec 
Charter  and  under  art.  3  C.C.Q.  In  an  action  in  defama- 
tion, the  two  fundamental  values  of  freedom  of  expres- 
sion and  the  right  to  reputation  must  be  weighed  against 
each  other  to  find  the  necessary  equilibrium. 

An  action  in  defamation  in  Quebec  is  grounded  in 
art.  1457  C.C.Q.  Like  any  other  action  in  civil,  delictual 
and  quasi-delictual  liability,  the  plaintiff  must  establish, 
on  a  balance  of  probabilities,  the  existence  of  injury, 
a  wrongful  act  and  a  causal  connection  between  the 
two.  Furthermore,  in  order  to  prove  injury,  the  plain- 
tiff must  demonstrate  that  the  impugned  remarks  were 
defamatory.  Here,  the  thrust  of  the  CBC's  argument  is 
the  absence  of  fault.  The  other  elements  are  not  seri- 
ously at  issue.  The  determination  of  fault  in  an  action 
in  defamation  involves  a  contextual  analysis  of  the  facts 
and  circumstances.  Truth  and  public  interest  are  factors 
to  consider  but  they  are  not  necessarily  the  determina- 
tive factors.  It  is  insufficient  in  this  case  to  focus  merely 
on  the  veracity  of  the  content  of  the  second  broadcast 
report.  One  must  look  globally  at  the  tenor  of  the  broad- 
cast, the  way  it  was  conducted  and  the  context  surround- 
ing it.  The  guiding  principle  of  liability  for  defamation 
is  that  there  will  not  be  fault  until  it  has  been  shown 
that  the  journalist  or  media  outlet  in  question  has  fallen 
below  professional  standards.  The  conduct  of  the  rea- 
sonable journalist  becomes  the  all-important  guidepost. 


In  holding  the  CBC  liable  for  defamation,  the 
Superior  Court  and  the  Court  of  Appeal  achieved  the 
correct  balance  between  freedom  of  expression  and 
N's  right  to  respect  for  his  reputation.  Even  though 
N's  handwritten  letter  cannot  be  considered  private, 
in  focussing  only  on  the  two  errors  in  that  letter,  the 
second  broadcast  was  misleading,  giving  the  impres- 
sion that  the  substance  of  N's  letter  was  limited  to 
these  two  erroneous  statements.  The  letter  discussed 
other  concerns  relating  to  the  image  of  notaries  cre- 
ated by  the  broadcast.  A  person  viewing  the  report  in 
question  would  not  be  aware  of  these  other  concerns. 
Nor  would  the  viewer  be  aware,  from  the  structure  of 
the  report,  that  the  letter  was  really  just  a  request  for  a 
meeting  and  a  right  of  reply.  By  leaving  out  vital  pieces 
of  information  the  CBC  misrepresented  N's  letter  as  a 
disingenuous  attempt  to  mislead  the  CBC,  and  thereby 


l'art.  3  de  la  Charte  des  droits  et  libertes  de  la  personne 
du  Quebec  et  par  l'al.  2b)  de  la  Charte  canadienne  des 
droits  et  libertes.  Cependant,  la  liberie  d'expression 
n'est  pas  absolue  et  elle  peut  etre  limitee  par  les  exi- 
gences du  droit  d'autrui  a  la  protection  de  sa  reputation. 
Ce  droit  est  egalement  protege  par  l'art.  4  de  la  Charte 
quebecoise  et  l'art.  3  C.c.Q.  Pour  etablir  l'equilibre 
necessaire  dans  le  cadre  d'une  action  pour  diffamation, 
il  faut  soupeser,  l'une  en  fonction  de  1' autre,  les  deux 
valeurs  fondamentales  que  sont  la  liberte  d'expression 
et  le  droit  a  la  sauvegarde  de  la  reputation. 

Au  Quebec,  Taction  pour  diffamation  repose  sur 
l'art.  1457  C.c.Q.  Comme  pour  toute  autre  action  en 
responsabilite  civile,  delictuelle  ou  quasi  delictuelle, 
le  demandeur  doit  etablir,  selon  la  preponderance  des 
probabilites,  l'existence  d'un  prejudice,  d'une  faute  et 
d'un  lien  de  causalite  entre  les  deux.  En  outre,  pour 
faire  la  preuve  d'un  prejudice,  le  demandeur  doit 
demontrer  que  les  propos  litigieux  sont  diffamatoires. 
En  l'espece,  la  SRC  invoque  essentiellement  l'absence 
de  faute.  Les  autres  elements  ne  sont  pas  vraiment  en 
cause.  Dans  une  action  pour  diffamation,  il  faut  proce- 
der  a  une  analyse  contextuelle  des  faits  et  des  circons- 
tances  pour  determiner  si  une  faute  a  ete  commise.  La 
veracite  et  l'interet  public  sont  des  facteurs  dont  il  faut 
tenir  compte,  mais  ils  ne  jouent  pas  necessairement  le 
role  d'un  facteur  determinant.  II  ne  suffit  pas,  en  l'es- 
pece, de  mettre  T  accent  sur  la  veracite  du  contenu  du 
deuxieme  reportage.  II  faut  examiner  globalement  la 
teneur  du  reportage,  sa  methodologie  et  son  contexte. 
Selon  le  principe  directeur  applicable  en  matiere  de 
responsabilite  pour  diffamation,  le  journaliste  ou  le 
media  en  question  n'aura  commis  une  faute  que  s'il  est 
demontre  qu'il  n'a  pas  respecte  les  normes  profession- 
nelles.  La  conduite  du  journaliste  raisonnable  devient 
une  balise  de  la  plus  haute  importance. 

En  tenant  la  SRC  responsable  de  diffamation,  la 
Cour  superieure  et  la  Cour  d'appel  ont  atteint  un  juste 
equilibre  entre  la  liberte  d'expression  et  le  droit  de 
N  a  la  sauvegarde  de  sa  reputation.  Meme  si  la  lettre 
manuscrite  de  N  ne  peut  pas  etre  qualifiee  de  privee, 
en  ne  mettant  l'accent  que  sur  les  deux  inexactitudes 
contenues  dans  cette  lettre,  le  deuxieme  reportage  etait 
trompeur  du  fait  qu'il  donnait  l'impression  que  le  con- 
tenu de  la  lettre  de  N  se  limitait  a  ces  deux  affirmations 
inexactes.  La  lettre  faisait  etat  d' autres  preoccupa- 
tions relatives  a  l'image  des  notaires  vehiculee  par  le 
reportage.  La  personne  qui  visionnait  le  reportage  en 
question  ne  pouvait  pas  se  rendre  compte  de  ces  autres 
preoccupations.  De  par  sa  presentation,  le  reportage  ne 
permettait  pas  non  plus  au  telespectateur  de  s'aperce- 
voir  que  la  lettre  n'etait  en  realite  qu'une  demande  de 
rencontre  et  de  droit  de  replique.  En  omettant  certains 
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the  public.  Moreover,  the  CBC  intentionally  and  delib- 
erately broadcast  the  errors  in  the  letter  before  N  could 
attempt  to  set  things  straight.  The  tone  and  tilt  of  the 
second  broadcast  pointed  to  its  being  more  of  a  response 
to  N's  criticism  than  an  exercise  in  protecting  the  public 
interest.  Lastly,  the  CBC's  own  ombudsman  found  one 
of  N's  complaints  to  be  quite  serious  and  considered  the 
second  broadcast  to  have  the  appearance  of  a  settling  of 
accounts.  This  is  highly  detrimental  to  the  CBC's  case. 
The  Ombudsman  also  openly  implied  that  the  journal- 
ists did  not  live  up  to  proper  journalistic  standards,  given 
the  selective  use  of  certain  portions  of  the  letter.  These 
factors  lead  to  the  conclusion  that  the  CBC  intentionally 
defamed  N  and  did  so  in  a  manner  that  fell  below  the 
professional  standards  of  a  reasonable  journalist.  By  not 
respecting  professional  standards  in  this  case,  and  given 
all  the  other  surrounding  circumstances,  the  CBC  was  at 
fault. 


An  order  for  liability  in  solidum  is  appropriate.  The 
damages  were  of  a  global  nature  and  it  would  be  diffi- 
cult, in  practical  terms,  to  divide  the  object  of  the  global 
debt.  Moreover,  the  trial  judge  is  to  be  afforded  signifi- 
cant deference  in  respect  of  his  finding  that  the  dam- 
ages could  not  be  easily  divided.  There  has  been  little 
evidence  adduced  to  explain  how  the  damages  could  be 
apportioned  between  the  CBC  and  CNQ  in  a  just  fash- 
ion. As  such,  this  is  the  kind  of  case  where  the  liability 
of  the  parties  should  be  in  solidum. 


Per  Binnie  J.  (dissenting):  A  legal  rule  that  awards 
$673,153  in  damages  to  N  and  his  corporation  on  the 
basis  of  a  broadcast  which  stated  true  facts,  the  publi- 
cation of  which  was  undoubtedly  in  the  public  interest, 
just  because  other  lesser  matters  might  also  have  been 
mentioned  but  were  not,  or  further  context  might  have 
been  provided  but  was  not,  is  inconsistent  with  s.  3  of 
the  Quebec  Charter  of  Human  Rights  and  Freedoms 
including  the  public's  right  to  have  access  to  true  and 
accurate  information  about  matters  of  legitimate  interest 
and  concern.  In  this  case,  despite  the  journalists'  boor- 
ish refusal  to  meet  promptly  with  N  and  the  poor  qual- 
ity of  presentation  evident  in  the  second  broadcast,  civil 
fault  should  not  be  attributed  to  the  CBC  when  all  the 
relevant  public  interest  issues  are  taken  into  account. 


renseignements  indispensables,  la  SRC  a  faussement 
presente  la  lettre  de  N  comme  une  tentative  fallacieuse 
de  l'induire  en  erreur  et,  du  meme  coup,  d'induire  le 
public  en  erreur.  De  plus,  la  SRC  a  intentionnellement 
et  deliberement  diffuse  les  inexactitudes  contenues  dans 
la  lettre  avant  meme  que  N  ait  eu  la  chance  de  retablir 
les  faits.  D'apres  son  ton  et  son  allure,  le  deuxieme 
reportage  ressemblait  davantage  a  une  reaction  a  la 
critique  de  N  qu'a  un  exercice  de  protection  de  l'inte- 
ret  public.  Enfin,  l'ombudsman  de  la  SRC  a  lui-meme 
conclu  que  l'une  des  plaintes  de  N  etait  tres  serieuse  et 
a  estime  que  le  reportage  avait  des  allures  de  reglement 
de  compte.  Cela  affaiblit  considerablement  la  these  de 
la  SRC.  L'ombudsman  a  aussi  laisse  entendre  ouver- 
tement  que  les  journalistes  n'avaient  pas  respecte  les 
normes  journalistiques  applicables  en  choisissant  de 
n'utiliser  que  certaines  parties  de  la  lettre.  Ces  facteurs 
incitent  a  conclure  que  la  SRC  a  intentionnellement  dif- 
fame  N,  et  ce,  d'une  maniere  non  conforme  aux  normes 
professionnelles  du  journaliste  raisonnable.  Compte 
tenu  de  son  manquement  aux  normes  professionnelles 
en  l'espece  et  de  toutes  les  autres  circonstances  de  l'af- 
faire,  la  SRC  a  commis  une  faute. 

Une  declaration  de  responsabilite  in  solidum  est 
appropriee.  Les  dommages  etaient  de  nature  globale  et 
il  serait  difficile,  en  pratique,  de  diviser  l'objet  d'une 
telle  creance  globale.  De  surcroit,  il  faut  trailer  avec 
beaucoup  de  deference  la  conclusion  du  juge  de  pre- 
miere instance  selon  laquelle  il  n'etait  pas  facile  de 
repartir  les  dommages  entre  les  defendeurs.  On  a  pre- 
sente tres  peu  d'elements  de  preuve  au  sujet  de  la  fa§on 
de  proceder  a  une  repartition  juste  des  dommages  entre 
la  SRC  et  la  CNQ.  Par  consequent,  cette  affaire  pre- 
sente une  situation  oil  la  responsabilite  des  parties  doit 
etre  in  solidum. 

Le  juge  Binnie  (dissident)  :  Une  regie  de  droit  qui, 
a  la  suite  d'un  reportage  ay  ant  expose  des  faits  veridi- 
ques  dont  la  publication  etait  indeniablement  d'interet 
public,  accorde  673  153  $  de  dommages-interets  a  N  et 
a  sa  societe  seulement  parce  que  d'autres  details  moins 
importants  auraient  du  etre  mentionnes  mais  ne  Font 
pas  ete,  ou  que  d'autres  faits  auraient  du  etre  exposes 
mais  ne  l'ont  pas  ete,  n'est  pas  conforme  a  l'art.  3  de  la 
Charte  des  droits  et  libertes  de  la  personne  du  Quebec, 
notamment  au  droit  de  la  population  a  une  information 
veridique  et  exacte  concernant  des  questions  d'interet 
legitime  pour  elle.  En  l'espece,  en  depit  du  refus  impoli 
des  journalistes  de  rencontrer  promptement  N  et  de  la 
presentation  boiteuse  du  deuxieme  reportage,  il  n'y  a 
pas  lieu  d'imputer  a  la  SRC  une  faute  civile  compte 
tenu  de  toutes  les  questions  d'interet  public  pertinen- 
tes. 
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The  first  broadcast  relied  in  part  on  two  complain- 
ants, T  and  L,  who  agreed  to  be  interviewed  on  the  air. 
On  learning  about  the  broadcast,  the  CNQ  (without 
checking  its  facts)  leapt  to  the  attack,  alleging  (errone- 
ously) that  L  had  lied  about  his  complaint  because  the 
CNQ  had  in  fact  reimbursed  him  for  a  loss  suffered  at 
the  hands  of  one  of  its  members,  and  that  T's  brother 
was  the  leader  of  a  bizarre  and  violent  cult.  It  was 
appropriate  to  bring  these  allegations  to  the  attention  of 
viewers,  together  with  the  journalists'  response. 


First,  while  the  second  broadcast  ought  to  have  pre- 
sented N's  letter  in  a  more  complete  and  balanced  fash- 
ion, the  lack  of  balance  did  not  subvert  the  truth  of  the 
real  matter  of  interest  to  the  public,  namely  the  truth  of 
the  CNQ's  allegations  pertaining  to  the  complainants. 
Second,  although  N  ought  to  have  been  given  time  to 
verify  the  errors  in  the  letter,  the  allegations  against  the 
complainants  were  demonstrably  false  whether  or  not 
N  took  the  opportunity  to  verify  them.  Had  N  publicly 
acknowledged  the  falsity  of  the  allegations,  it  would 
simply  have  added  to  the  impression  that  the  CNQ  had 
responded  impetuously  to  the  original  broadcast  with 
a  misinformed  attack  on  the  complainants,  for  which 
it  should  justly  be  called  to  account.  Furthermore,  it 
would  not  have  improved  N's  reputation  for  the  CBC 
to  report  that  he  wanted  time  to  find  out  about  the  truth 
of  the  CNQ's  allegations  only  after  they  were  made. 
Third,  the  CBC  was  entitled  to  consider  the  information 
it  had  received  to  be  public.  There  was  no  indication  in 
N's  letter  to  the  contrary.  Fourth,  the  criticism  of  some 
aspects  of  the  second  broadcast  by  the  CBC's  ombuds- 
man cannot  be  equated  with  a  finding  of  civil  fault. 
He  was  not  concerned  with  balancing  the  values  of  a 
free  press  and  the  respect  for  reputation.  Had  the  other 
points  made  in  N's  letter  been  broadcast  they  would  not 
have  pulled  the  sting,  or  served  the  public  interest  in  any 
substantial  way,  or  for  that  matter,  have  helped  to  save 
N's  reputation. 
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Applied:  Societe  Radio-Canada  v.  Radio  Sept-Iles 
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2001  SCC  87;  Prud'homme  v.  Prud'homme,  [2002] 
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Le  premier  reportage  presentait  notamment  deux 
plaignants  qui  avaient  accepte  d'etre  interviewed,  a 
savoir  T  et  L.  Apres  avoir  pris  connaissance  du  repor- 
tage, la  CNQ  (sans  s'etre  donne  la  peine  de  verifier 
les  faits  rapportes)  est  passee  directement  a  l'attaque 
en  alleguant  (a  tort)  que  L  avait  menti  au  sujet  de  sa 
plainte  —  etant  donne  qu'elle  lui  avait,  en  realite,  rem- 
bourse  la  perte  causee  par  l'un  de  ses  membres  —  et 
que  le  frere  de  T  etait  a  la  tete  d'une  secte  etrange  et 
violente.  II  convenait  d'attirer  l'attention  des  telespec- 
tateurs  sur  ces  allegations  et  sur  la  reponse  des  journa- 
listes. 

Premierement,  malgre  le  fait  que  le  deuxieme  repor- 
tage aurait  du  presenter  la  lettre  de  N  d'une  maniere 
plus  complete  et  equilibree,  son  caractere  boiteux  n'a 
rien  change  a  la  veracite  de  la  vraie  question  d'interet 
public,  a  savoir  la  veracite  des  allegations  de  la  CNQ 
concernant  les  plaignants.  Deuxiemement,  meme  si  N 
avait  du  avoir  le  temps  necessaire  pour  verifier  l'exac- 
titude  de  ses  propos,  les  allegations  dont  etaient  l'ob- 
jet  les  plaignants  etaient  manifestement  fausses  peu 
importe  que  N  les  ait  verifiees  ou  non.  Si  N  avait  publi- 
quement  reconnu  la  faussete  de  ces  allegations,  cela 
aurait  simplement  eu  pour  effet  d'accroitre  l'impres- 
sion  que  la  CNQ  avait  riposte  de  maniere  impetueuse 
au  premier  reportage  en  soumettant  les  plaignants  a 
des  attaques  comportant  des  inexactitudes,  dont  elle 
doit  a  juste  titre  etre  appelee  a  rendre  compte.  En 
outre,  il  n' aurait  pas  ete  mieux  pour  la  reputation  de 
N  de  rapporter  qu'il  avait  sollicite  un  delai  pour  veri- 
fier l'exactitude  des  allegations  de  la  CNQ  seulement 
apres  qu'elles  eurent  ete  formulees.  Troisiemement,  la 
SRC  pouvait  considerer  publique  l'information  qu'elle 
avait  recue.  Rien  n'indiquait  le  contraire  dans  la  lettre 
de  N.  Quatriemement,  la  critique  de  certains  aspects  du 
deuxieme  reportage  a  laquelle  s'est  livre  l'ombudsman 
de  la  SRC  ne  saurait  etre  assimilee  a  une  conclusion  de 
faute  civile.  II  ne  s'est  pas  soucie  de  mettre  en  balance 
les  valeurs  de  la  liberte  de  presse  et  la  sauvegarde  de 
la  reputation.  Si  elles  avaient  ete  diffusees,  les  autres 
remarques  contenues  dans  la  lettre  de  N  n'auraient  ni 
remedie  au  tort  cause  ni  ete  essentiellement  d'interet 
public  ou,  du  reste,  utiles  pour  sauvegarder  la  reputa- 
tion de  N. 
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The  judgment  of  McLachlin  CJ.  and  Iacobucci, 
Major,  Bastarache,  LeBel  and  Deschamps  JJ.  was 
delivered  by 

LeBel  J.  — 

I.  Introduction 

This  is  an  appeal  from  a  majority  judgment  of 
the  Quebec  Court  of  Appeal  dismissing  the  appeal 
of  the  Canadian  Broadcasting  Corporation  ("CBC") 
from  the  decision  of  Tellier  J.  at  trial.  Tellier  J. 
found  the  CBC  liable  in  defamation,  solidarily  with 
the  Chambre  des  notaires  du  Quebec  ("CNQ"), 
for  damages  stemming  from  a  program  aired  on 
January  12,  1995  on  the  CBC's  French  language 
television  network.  The  CNQ  is  not  a  party  to  this 
appeal.  I  dismiss  the  CBC's  appeal  for  the  reasons 
that  follow. 

II.  Background 

In  the  months  preceding  January  12,  1995  (the 
date  of  the  relevant  broadcast),  it  appears  that  the 
CNQ  was  having  difficulty  managing  certain  dis- 
ciplinary complaints  and  claims  for  compensation 
brought  by  the  public.  At  the  same  time,  starting 
in  September  1994,  the  broadcasting  team  of  the 
CBC's  Le  Point  news  program  undertook  to  produce 
a  series  of  programs  aimed  at  examining  whether 
Quebec  professional  orders  like  the  CNQ  adequately 
protect  the  interests  of  the  public.  On  December  15, 
1994,  the  CBC  aired  a  report  on  delays  at  the  CNQ 
in  dealing  with  disciplinary  complaints  against  nota- 
ries and  compensation  claims  made  to  the  CNQ's 
Indemnity  Fund.  A  journalist  from  Le  Point  named 
Ms.  Johanne  Faucher  interviewed  two  particularly 
disgruntled  complainants,  Mr.  Yvon  Theriault  and 
Mr.  Richard  Lacroix. 

It  was  at  this  point  that  the  respondent  Gilles 
E.  Neron  came  into  the  picture.  Mr.  Neron  is  the 
founder  of  the  respondent  company  Gilles  E. 
Neron  Communication  Marketing  Inc.  ("GEN 
Communication").  Through  his  company,  he  acted 
as  a  communications  consultant  for  public  institu- 
tions, including  the  CNQ.  On  December  16,  1994, 
the  CNQ  set  out  immediately  to  counter  the  negative 


Version  francaise  du  jugement  de  la  juge  en 
chef  McLachlin  et  des  juges  Iacobucci,  Major, 
Bastarache,  LeBel  et  Deschamps  rendu  par 

Le  juge  LeBel  — 

I.  Introduction 

Le  present  pourvoi  est  forme  contre  un  arret 
majoritaire  dans  lequel  la  Cour  d'appel  du  Quebec  a 
rejete  l'appel  de  la  Societe  Radio-Canada  («  SRC  ») 
contre  la  decision  rendue  en  premiere  instance  par 
le  juge  Tellier.  Le  juge  Tellier  a  reconnu  l'appe- 
lante  responsable,  solidairement  avec  la  Chambre 
des  notaires  du  Quebec  («  CNQ  »),  des  domma- 
ges  resultant  des  propos  diffamatoires  tenus  dans  le 
cadre  d'un  reportage  diffuse  le  12  janvier  1995.  La 
CNQ  n'est  pas  partie  au  pourvoi.  Je  rejette  le  pour- 
voi de  la  SRC  pour  les  motifs  qui  suivent. 

LI.   Les  faits 

Au  cours  des  mois  ayant  precede  le  12  janvier 
1995  (date  de  diffusion  du  reportage  en  cause),  il 
semble  que  la  CNQ  ait  eu  de  la  difficulte  a  gerer 
certaines  plaintes  disciplinaires  et  demandes  d'in- 
demnisation  emanant  du  public.  A  la  me  me  epoque, 
soit  en  septembre  1994,  l'equipe  de  remission  de 
television  Le  Point  de  la  SRC  amorce  la  production 
d'une  serie  de  reportages  visant  a  determiner  si  les 
ordres  professionnels,  telle  la  Chambre  des  notai- 
res du  Quebec,  protegent  adequatement  les  interets 
du  public.  Le  15  decembre  1994,  la  SRC  diffuse  un 
reportage  au  sujet  des  delais  de  traitement  des  plain- 
tes disciplinaires  portees  contre  des  notaires  et  des 
demandes  d'indemnisation  adressees  au  Fonds  d'in- 
demnisation  de  la  CNQ.  Madame  Johanne  Faucher, 
journaliste  de  remission  Le  Point,  interviewe  deux 
plaignants  particulierement  mecontents,  MM.  Yvon 
Theriault  et  Richard  Lacroix. 

L'intime,  M.  Gilles  E.  Neron,  entre  alors  en 
scene.  Monsieur  Neron  est  le  fondateur  de  la  societe 
intimee,  Gilles  E.  Neron  Communication  Marketing 
inc.  («  GEN  Communication  »).  Par  l'entremise 
de  sa  societe,  il  remplit  la  fonction  de  consultant 
en  communication  aupres  d' institutions  publiques, 
dont  la  CNQ.  Le  16  decembre  1994,  la  CNQ  entre- 
prend  immediatement  de  contrer  les  effets  negatifs 
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effects  of  the  CBC  broadcast.  It  was  in  this  context 
that  Mr.  Neron  drafted  the  following  handwritten 
letter,  on  December  18,  1994,  to  request  a  meeting 
with  Ms.  Kateri  Lescop,  director  of  Le  Point.  In  it, 
he  lamented  the  prejudicial  effect  that  the  December 
15th  broadcast  had  on  the  CNQ,  and  points  out  cer- 
tain errors.  At  this  point,  it  would  be  useful  to  quote 
the  handwritten  letter  in  full: 

[TRANSLATION] 

Kateri  Lescop 
Director 

Le  Point  —  CBC 

Dear  Ms.  Lescop: 

We  met  at  the  opening  of  the  CNQ  convention  in 
Quebec  City.  I  also  helped  make  it  possible  for  the 
CNQ,  its  president,  Louise  Belanger,  and  its  syndic,  Mr. 
Mercier,  to  provide  you  with  assistance  in  preparing  your 
report  on  professional  corporations.  I  work  with  the  CNQ 
as  an  adviser. 

I  therefore  watched  last  Thursday's  report  on  Le  Point 
with  interest. 

I  was  unable  to  reach  you  Friday  and  would  like  to 
meet  with  you  as  soon  as  possible. 

I  invite  you  to  read  the  news  release  and  letter 
that  I  forwarded  to  Claude  Langlois  at  the  Journal  de 
Montreal. 

Personally,  I  found  your  report  to  be  accurate  for 
the  most  part.  You  referred  to  two  cases,  most  regretta- 
ble ones  at  that,  and  gave  two  CNQ  representatives  the 
opportunity  to  comment. 

However,  I  must  take  issue  with  the  following: 

1-  The  introduction,  which  was  run  repeatedly  (the 
night  before  on  Le  Point,  on  the  10  o'clock  news, 
that  morning  in  the  Journal  de  Montreal  and 
again  at  the  beginning  of  the  report),  led  viewers 
to  believe  that  notaries  are  not  to  be  trusted  and 
that  the  CNQ  does  not  protect  the  public  well. 

2-  Your  conclusion  that  "Mr.  Lacroix  is  considering 
writing  to  the  Minister  to  ask  him  to  put  the 
CNQ  under  trusteeship"  gave  some  people  the 
impression  that  the  chairman  of  the  Office  [des 


du  reportage  diffuse  par  la  SRC.  C'est  dans  ce  con- 
texte  que,  le  18  decembre  1994,  M.  Neron  redige  la 
lettre  manuscrite  suivante,  dans  laquelle  il  sollicite 
un  entretien  avec  Mme  Kateri  Lescop,  realisatrice  de 
remission  Le  Point.  Dans  sa  lettre,  il  deplore  l'effet 
prejudiciable  que  le  reportage  du  15  decembre  a  eu 
sur  la  CNQ  et  releve  certaines  inexactitudes.  II  est 
ici  utile  de  reproduire  integralement  la  lettre  manus- 
crite : 


Mme  Kateri  Lescop 

Realisatrice 

Le  Point  —  SRC 

Madame, 

Nous  nous  sommes  rencontres  a  l'ouverture  du 
Congres  de  la  CNQ  a  Quebec.  J'ai  aussi  contribue  a  ce 
que  la  Chambre  des  notaires,  sa  presidente  Me  Louise 
Belanger  et  le  syndic  Me  Mercier  vous  facilitent  la  tache 
dans  la  preparation  de  votre  reportage  sur  les  corpora- 
tions professionnelles.  Je  collabore  avec  la  Chambre  a 
titre  de  conseiller. 

Aussi,  ai-je  regarde  avec  interet  le  reportage  au  Point 
de  jeudi  dernier. 

J'ai  tente  sans  succes  de  vous  rejoindre  vendredi,  aussi 
je  sollicite  une  rencontre  avec  vous  dans  les  meilleurs 
delais. 

Je  vous  invite  a  faire  lecture  du  communique  de  presse 
et  de  la  lettre  que  j'ai  fait  parvenir  a  M.  Claude  Langlois 
du  Journal  de  Montreal. 

Personnellement,  je  trouve  qu'en  grande  partie,  le 
reportage  que  vous  avez  prepare  est  correct.  Vous  faites 
reference  a  2  cas,  fort  regrettables  d'ailleurs  et  vous  lais- 
sez  aux  deux  representants  de  la  CNQ  le  temps  pour  s'ex- 
primer. 

Mais  voila  ou  j'accroche  : 

1-  L  introduction  presentee  de  f&qon  repetitive 
(la  veille  au  Point;  aux  nouvelles  de  22  hres;  le 
matin  dans  le  Journal  de  Mtl  et  encore  en  debut 
de  reportage)  prepare  les  auditeurs  a  comprendre 
que  Ton  ne  peut  faire  confiance  aux  notaires  et 
que  la  CNQ  protege  mal  le  public. 

2-  Votre  conclusion  «  M.  Lacroix  songe  a  ecrire  au 
ministre  pour  lui  demander  de  placer  la  CNQ 
en  tutelle  »  a  donne  1' impression  a  certains  que 
c'est  le  president  de  l'Office  [des  professions]  qui 
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professions]  was  going  to  make  this  request, 
while  others  were  left  thinking  that  Le  Point's 
reporters  came  to  this  conclusion  after  their 
investigation. 

3-  In  the  report,  the  death  threats  made  against  the 
president  are  referred  to  as  nonsense.  Mr.  Theri- 
ault  is  presented  as  a  person  who  would  be  justi- 
fied in  making  such  threats.  You  failed  to  mention 
that  he  is  the  brother  of  the  Theriault  who  was  the 
Pope  of  the  Infinite  Love  cult  and  who  cut  off  his 
spouse's  arm. 

4-  You  also  failed  to  mention  in  the  report  that  Mr. 
Lacroix  was  reimbursed  by  the  CNQ  for  the 
money  he  lost. 

5-  I  also  have  difficulty  understanding  the  reference 
to  notary  Potiron,  the  fusty  old  man.  I  found 
this  allusion  inappropriate.  The  notarial  profes- 
sion has  a  128-year  history  of  faithful  service  in 
Quebec.  There  are  many  young  notaries.  They 
are  excellent,  dynamic  and  innovative  legal  pro- 
fessionals. 

In  recent  years,  more  than  70%  of  all  newly  admitted 
notaries  have  been  women. 

All  notaries,  women  and  men,  have  been  affected  by 
your  report.  When  you  work  hard  and  conscientiously  for 
your  clients,  it  is  difficult  to  hear  someone  call  you  a  thief 
and  irresponsible. 

There  are  people  in  any  profession  or  situation  who 
will  take  advantage  of  others,  but  the  supervision  and 
monitoring  system  established  by  the  CNQ  works.  As  Ms. 
Belanger  and  Mr.  Mercier  explained  to  you,  the  notarial 
profession  is,  by  its  very  nature  and  by  the  training 
required,  a  very  demanding  one,  and  this  ensures  a  very 
high  degree  of  integrity.  However,  if  in  an  exceptional 
case  a  notary  takes  a  chance,  he  or  she  will  always  be 
caught  very  quickly. 

It  is  the  subsequent  process  relating  to  justice  and 
human  rights  that  takes  time. 

Today,  some  notaries  are  rebuking  the  president  for 
co-operating  with  you,  but  she  did  so  in  good  faith,  and 
also  because  it  is  her  responsibility.  When  things  like  this 
take  place,  rationality  does  not  always  prevail. 

Le  Point  is  an  important  program  that  influences  many 
people.  There  are  things  that  must  be  put  in  perspective, 
and  I  would  like  to  discuss  them  with  you  and  Mr.  Lepine 
if  you  see  fit  to  do  so. 


allait  le  demander  et  a  d'autres  que  les  reporter 
[sic]  du  Point  arrivaient  a  cette  conclusion  apres 
leur  enquete. 

3-  Dans  le  reportage  on  fait  reference  aux  menaces 
de  mort  a  l'endroit  de  la  presidence  comme  une 
baliverne.  On  presente  M.  Theriault  comme  une 
personne  qui  a  bien  raison  de  faire  ces  mena- 
ces. Vous  n'avez  pas  fait  reference  au  fait  qu'il 
est  le  frere  de  ce  Theriault,  le  Pape  de  la  secte 
de  l'Amour  infini  qui  avait  coupe  le  bras  de  sa 
conjointe. 

4-  Dans  le  reportage,  vous  ne  dites  pas,  non  plus, 
que  M.  Lacroix  avait  ete  rembourse  par  la  CNQ 
pour  les  sommes  qu'il  avait  perdues. 

5-  Je  ne  comprends  pas,  non  plus,  la  reference  au 
notaire  Potiron,  le  poussiereux.  J'ai  trouve  l'al- 
lusion  deplacee.  Le  notariat  au  Quebec  a  128  ans 
d'histoire  en  loyaux  services.  II  y  a  beaucoup 
de  jeunes  notaires.  lis  sont  d'excellents  juristes, 
dynamiques  et  avangardistes  [sic]. 

Dans  les  rescentes  [sic]  annees,  ce  sont  des  femmes  a 
plus  de  70  %  qui  composent  les  nouvelles  promotions. 

Aujourd'hui,  elles  et  ils  sont  tous  affectes  par  votre 
reportage.  Lorsque  vous  travaillez  dure  [sic]  et  de  fa§on 
consciencieuse  pour  votre  clientele  vous  vivez  mal  que 
Ton  vous  traite  de  voleur  et  d'irresponsable. 

II  y  a  des  profiteurs  dans  toutes  les  professions  et 
dans  tous  les  milieux.  Mais  le  systeme  de  controle  et 
de  surveillance  etabli  par  la  CNQ  fonctionne.  Comme 
vous  l'ont  explique  Me  Belanger  et  Me  Mercier  la  for- 
mation des  notaires  et  la  nature  meme  de  la  profession 
sont  tres  exigeantes  et  assurent  un  tres  haut  degre  d'inte- 
grite.  Mais  si  une  exception  prend  une  chance,  il  se  fait 
toujours  prendre  et  ce,  tres  rapidement. 

C'est  le  processus  rattache  a  la  justice  et  aux  droits 
de  la  personne  qui  prend  du  temps  par  la  suite. 

Aujourd'hui,  il  y  a  des  notaires  qui  blament  la  presi- 
dente  d' avoir  collabore  avec  vous.  Pourtant,  elle  l'a  fait 
de  bonne  foi  et  parce  que  c'est  aussi  sa  responsabilite. 
Dans  des  evenements  comme  ceux-la,  ce  n'est  pas  tou- 
jours le  rationnel  qui  prime. 

Le  Point  est  une  emission  importante  qui  influence 
bien  des  gens.  II  y  a  des  choses  a  remettre  en  perspective 
et  j '  aimerais  en  discuter  avec  vous  et  avec  M.  Lepine,  si 
vous  le  jugez  a  propos. 
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The  president,  Ms.  Belanger,  also  hopes  to  have  an 
opportunity  very  soon  to  make  a  comment  in  an  upcom- 
ing broadcast  of  Le  Point. 

Ms.  Lescop,  for  over  20  years  my  name  has,  by 
choice,  been  linked  with  ethics.  I  can  attest  that  the  last 
things  notaries  can,  as  a  group,  be  accused  of  are  failings 
at  the  level  of  rigour  or  of  ethics. 

I  look  forward  to  meeting  with  you  in  the  next  few 
days. 

Yours  sincerely, 
(Signed)  Gilles  E.  Neron, 
President 

(Underlining  in  original.) 

Mr.  Neron  personally  delivered  this  letter  to 
the  CBC's  offices.  The  following  day,  Monday, 
December  19th,  a  change  of  strategy  occurred  at  the 
CNQ.  A  decision  was  made  internally  no  longer  to 
seek  a  right  of  reply.  However,  Mr.  Neron's  letter 
was  already  in  the  CBC's  hands.  Mr.  Neron  con- 
tinued to  attempt  to  contact  Ms.  Lescop  between 
December  22,  1994  and  January  6,  1995,  leaving  a 
few  telephone  messages  for  her.  Although  the  CNQ 
had  decided  that  it  would  no  longer  seek  a  right  of 
reply,  Mr.  Neron  still  had  a  mandate  from  the  CNQ  to 
meet  with  Ms.  Lescop  and  attempt  to  repair  the  neg- 
ative image  of  notaries  resulting  from  the  December 
15th  broadcast.  Ms.  Lescop  did  not  return  any  of  Mr. 
Neron's  calls.  On  January  4th,  however,  the  journal- 
ist Ms.  Johanne  Faucher  contacted  the  CNQ's  inter- 
nal communications  adviser  (Mr.  Antonin  Fortin) 
at  the  CNQ.  In  keeping  with  the  CNQ's  decision, 
Mr.  Fortin  refused  Ms.  Faucher's  offer  of  a  follow- 
up  interview.  Ms.  Faucher  questioned  the  inter- 
nal communications  adviser  about  the  content 
of  Mr.  Neron's  letter  to  Ms.  Lescop,  to  which  he 
replied  that  the  letter  was  a  personal  initiative  of 
Mr.  Neron's. 

In  the  afternoon  of  January  10, 1995,  Ms.  Faucher 
contacted  Mr.  Neron,  who  reiterated  that  the  CNQ 
no  longer  sought  a  right  of  reply.  He  added  that  the 
December  18,  1994  letter  was  nothing  more  than  a 
request  for  a  right  of  reply.  The  letter  was  addressed 
to  Ms.  Lescop  personally  and  was  not  meant  for 
publication  [TRANSLATION]  "or  to  be  communicated 


La  presidente,  Me  Belanger  souhaite  aussi  avoir 
1' occasion  de  faire  un  commentaire  a  une  tres  prochaine 
emission  du  Point. 

Mme  Lescop,  depuis  plus  de  20  ans  l'ethique  est  asso- 
ciee  a  mon  nom,  par  choix.  Je  puis  temoigner  que  les 
dernieres  choses  que  Ton  pourrait  reprocher  a  Fensem- 
ble  des  notaires  seraient  leur  manque  de  rigueur  et  leur 
manque  d'ethique. 

Esperant  qu'il  nous  sera  possible  de  se  rencontrer  au 
cours  des  prochains  jours,  je  vous  prie  d'agreer  1' expres- 
sion de  mes  sentiments  les  meilleurs. 

(Signe)  Gilles  E.  Neron 
president 

(Souligne  dans  l'original.) 

Monsieur  Neron  porte  lui-meme  cette  lettre  aux 
bureaux  de  la  SRC.  Le  lendemain,  soit  le  lundi  19 
decembre,  la  CNQ  change  de  strategie.  Elle  decide, 
de  son  propre  chef,  de  renoncer  a  tout  droit  de  repli- 
que.  Toutefois,  la  SRC  a  deja  en  sa  possession  la 
lettre  de  M.  Neron.  Entre  le  22  decembre  1994  et 
le  6  janvier  1995,  M.  Neron  tente  de  nouveau  de 
communiquer  avec  Mme  Lescop,  lui  laissant  quel- 
ques  messages  telephoniques.  Malgre  la  decision 
de  la  CNQ  de  renoncer  a  tout  droit  de  replique, 
M.  Neron  est  toujours  autorise  a  rencontrer  Mme 
Lescop  et  a  essayer  de  corriger  l'image  negative  des 
notaires  vehiculee  par  le  reportage  du  15  decembre. 
Madame  Lescop  ne  rappelle  pas  M.  Neron.  Le  4  jan- 
vier, la  journaliste  Mme  Faucher  communique  avec 
le  conseiller  interne  en  communication  de  la  CNQ, 
M.  Antonin  Fortin.  Conformement  a  la  decision  de 
la  CNQ,  M.  Fortin  rejette  l'offre  d'interview  com- 
plementaire  faite  par  Mme  Faucher.  Aux  questions 
de  Mme  Faucher  portant  sur  le  contenu  de  la  lettre 
adressee  par  M.  Neron  a  Mme  Lescop,  il  repond  que 
la  lettre  est  une  demarche  personnelle  de  M.  Neron. 


Au  cours  de  l'apres-midi  du  10  janvier  1995, 
Mme  Faucher  communique  avec  M.  Neron,  qui  rei- 
tere  que  la  CNQ  renonce  a  tout  droit  de  replique.  II 
precise,  en  outre,  que  sa  lettre  du  18  decembre  1994 
n'est  rien  de  plus  qu'une  demande  de  droit  de  repli- 
que. Cette  lettre  est  adressee  a  Mme  Lescop  person- 
nellement  et  n'est  pas  destinee  a  etre  publiee  «  ni  [a] 
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in  any  form  whatsoever".  Ms.  Faucher  pointed  out 
two  errors  in  the  letter.  She  informed  Mr.  Neron  that 
Mr.  Theriault  was  not  the  brother  of  the  infamous 
Roch  Theriault  (alias  Moses)  and  that  Mr.  Lacroix 
had  not  yet  been  compensated  by  the  CNQ.  Mr. 
Neron's  response  was  that  he  was  going  to  verify 
this  information,  which  he  had  received  from  the 
CNQ,  and  that  he  would  "get  back  to  her  no  later 
than  the  upcoming  Friday [,  January  13,  1995]  at  the 
end  of  the  day". 

Late  in  the  afternoon  of  Thursday,  January  12, 
1995,  Mr.  Neron  learned  that  the  letter  was  the 
subject  of  a  report  to  be  aired  that  same  night.  This 
was  a  day  before  Mr.  Neron's  requested  time  was  to 
expire. 

The  report  that  night  was  crafted  as  a  response 
to  Mr.  Neron's  letter  of  December  18th.  First,  sig- 
nificant portions  of  the  December  15th  broadcast 
were  reproduced,  in  particular  those  parts  relating  to 
Mr.  Theriault  and  Mr.  Lacroix.  The  journalist  then 
quoted  the  erroneous  portions  of  the  letter  relating  to 
Mr.  Theriault  and  Mr.  Lacroix.  Since  the  content  of 
the  January  12th  report  is  so  relevant  to  the  outcome 
of  this  appeal,  I  shall  reproduce  the  same  extracts 
that  the  trial  judge  chose  to  quote  at  pp.  1797-98 
of  his  reasons.  The  segment  was  entitled  Mise  au 
Point: 

[TRANSLATION] 
Achille  Michaud 

The  CNQ  was  shocked  and  shaken  by  the  report.  It  even 
refused  to  comment  on  it. 

However,  one  of  its  communications  advisers  wrote  to  us, 
accusing  us  of  having  made  several  errors. 

Tonight,  we  will  respond  to  this  criticism. 


etre  communiquee  sous  quelque  forme  que  ce  soit ». 
Madame  Faucher  releve  deux  inexactitudes  dans  la 
lettre.  Elle  informe  M.  Neron  que  M.  Theriault  n'est 
pas  le  frere  de  l'infame  Roch  Theriault  (alias  Moi'se) 
et  que  M.  Lacroix  n'a  pas  encore  ete  indemnise  par 
la  CNQ.  Monsieur  Neron  replique  qu'il  va  verifier 
ces  informations  qu'il  tient  de  la  CNQ  et  qu'il  «  va 
lui  revenir  au  plus  tard  en  fin  de  journee  [le]  ven- 
dredi  »  13  janvier  1995. 

Le  jeudi  12  janvier  1995,  en  fin  d'apres-midi, 
M.  Neron  apprend  que  sa  lettre  va  faire  l'objet  d'un 
reportage  le  soir  meme,  c'est-a-dire  un  jour  avant 
1' expiration  du  delai  qu'il  a  sollicite. 

Le  reportage  diffuse  ce  soir-la  se  veut  une 
reponse  a  la  lettre  du  18  decembre  de  M.  Neron.  On 
commence  par  presenter  de  larges  extraits  du  repor- 
tage du  15  decembre,  en  particulier  ceux  concernant 
MM.  Theriault  et  Lacroix.  La  journaliste  cite  ensuite 
les  passages  de  la  lettre  qui  contiennent  des  inexac- 
titudes au  sujet  de  MM.  Theriault  et  Lacroix.  Etant 
donne  la  grande  pertinence  du  contenu  du  reportage 
du  12  janvier  pour  les  besoins  du  present  pourvoi,  je 
reproduis  les  memes  extraits  que  le  juge  de  premiere 
instance  a  choisi  de  citer  aux  p.  1797-1798  de  ses 
motifs.  Le  segment  s'intitule  Mise  au  Point : 

Achille  Michaud 

La  CNQ  a  ete  choquee  et  ebranlee  par  ce  document.  Elle 
a  meme  refuse  de  le  commenter. 

Mais  Vun  de  ses  conseillers  en  communication  nous  a 
ecrit  pour  nous  reprocher  des  erreurs  que  nous  aurions 
commises. 

Nous  repondons  ce  soir  a  cette  critique. 


Johanne  Faucher 

The  testimony  of  two  individuals  who  have  filed  com- 
plaints with  the  CNQ  revealed  the  following: 

-  the  CNQ  is  slow  to  take  action  against  notaries  who 
are  guilty  of  fraud; 

—  their  investigations  are  unduly  long;  and 


Johanne  Faucher 

Les  temoignages  de  2  personnes  qui  ont  porte  plainte  a  la 
CNQ  ont  montre  que  : 

-  la  CNQ  tarde  a  intervenir  contre  les  notaires  frau- 
deurs 

-  que  les  enquetes  s  'etirent  indument 
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these  delays  cause  serious  harm  to  the  victims  of 
fraud. 


et  que  ces  delais  causent  un  prejudice  serieux  aux 
victimes  de  fraude. 


Johanne  Faucher 

The  CNQ's  slowness  to  take  action  left  him  so  distraught 
that  he  eventually  made  threats  against  its  president. 

A  bodyguard  keeps  watch  at  the  entrance  to  the  CNQ's 
offices.  The  president  has  received  death  threats. 

Yvon  Theriault 

I  scared  them,  but  I  told  them.  I  don't  mind  spending  the 
rest  of  my  life  in  jail,  and  it's  not  certain  that  I  won't  be 
spending  time  in  prison. 

I'm  going  to  break  windows.  I'm  going  to  make  noise. 
I'm  going  to  raise  a  ruckus.  I'm  not  going  to  leave  them 
alone,  in  other  words.  I'm  not  a  murderer;  I  won't  kill 
anyone.  I  told  them  I  wouldn't  kill  anybody.  They  were 
the  ones  who  thought  I  wanted  to  kill  somebody.  I  basi- 
cally let  them  think  that.  But  I  would  have  broken  things. 
I  would  have  made  noise,  that's  for  sure.  I  would  have 
raised  hell  to  get  my  case  to  the  top  of  the  pile,  because 
they  told  me  that  the  president  had  just  gotten  back  from 
vacation  and  that  she  had  200  cases. 


Johanne  Faucher 

Les  lenteurs  de  la  CNQ  l'ont  mis  a  bout  de  nerf  si  bien 
qu'il  a  fini par faire  des  menaces  a  la presidente. 

Un  garde  du  corps  surveille  l'entree  de  la  CNQ.  La  presi- 
dente a  recu  des  menaces  de  mort. 

Yvon  Theriault 

Je  leur  aifait  peur  mais  je  leur  disais.  Qa  ne  me  derange 
pas  de  passer  le  restant  de  ma  vie  en  prison  et  c'est  pas  dit 
que  je  ne  passerai  pas  du  temps  en  prison. 

Je  vais  defoncer  des  vitrines.  Je  vais  faire  du  bruit.  Je 
vais  faire  du  tapage.  Je  ne  les  laisserai  pas  tranquilles  en 
d'autres  mots.  Je  ne  suis  pas  un  tueur,  je  ne  tuerai  pas. 
Je  leur  ai  dit  que  je  ne  tuerais  pas.  Eux-autres  [sic]  pen- 
saient  que  j  'allais  tuer.  Dans  lefond,  je  les  ai  laisses  [sic] 
penser  ca.  Mais  j'aurais  casse.  J'aurais  fait  du  bruit  cer- 
tain. J'aurais  fait  du  grabuge  pour  remettre  mon  dossier 
sur  le  dessus  parce  qu'on  venait  de  me  dire  que  meme  la 
presidente  arrivait  de  vacances  et  qu'elle  avait  200  dos- 
siers. 


Johanne Faucher 

The  CNQ  didn't  like  our  report  one  bit;  it,  and  in  particu- 
lar its  communications  adviser,  Gilles  E.  Neron,  accuses 
us  of  having  tarnished  the  reputation  of  all  of  Quebec's 
notaries.  In  his  criticism  of  our  report,  Mr.  Neron  made  a 
number  of  erroneous  statements,  and  we  would  like  to  set 
the  record  straight. 

Mr.  Theriault  is  presented  as  a  person  who  would  be 
justified  in  making  such  threats.  You  failed  to  men- 
tion that  he  is  the  brother  of  the  Theriault  who  was 
the  Pope  of  the  Infinite  Love  cult  and  who  cut  off  his 
spouse's  arm.  [Excerpt  from  Mr.  Neron's  letter] 

Mr.  Theriault,  are  you  the  brother  of  Rock  Theriault,  also 
known  as  Moses? 

Yvon  Theriault 

Absolutely  not. 

I'm  not  his  brother  and  I'm  not  a  relative  of  his  either, 
not  a  close  or  distant  relative.  If  you  need  proof,  here's 


Johanne  Faucher 

La  CNQ  n'a  pas  du  tout  apprecie  notre  reportage  et  nous 
accuse  d' avoir  terni  la  reputation  de  tous  les  notaires  du 
Quebec  plus  particulierement  son  conseiller  en  commu- 
nication, Gilles  E.  Neron.  II  tient  des  propos  errones  dans 
sa  critique  de  notre  reportage  et  nous  tenons  a  rectifier 
lesfaits. 

On  presente  M.  Theriault  comme  quelqu'un  qui  a  bien 
raison  de  faire  ces  menaces.  Vous  n'avez  pas  fait  refe- 
rence au  fait  qu'il  est  le  frere  de  ce  Theriault,  le  Pape 
de  la  Secte  de  1' Amour  infini  qui  avait  coupe  le  bras  de 
sa  conjointe.  [Extrait  de  la  lettre  de  M.  Neron] 

M.  Theriault,  etes-vous  le  frere  de  Rock  Theriault,  celui 
qu  'on  appelle  aussi  Mo'isel 

Yvon  Theriault 

Absolument  pas. 

Ni  le  frere  ni  parent  ni  de  pres  ou  de  loin.  S'il  faut  en 
faire  la  preuve,  voici  mon  certificat  de  naissance  qui  est 
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my  birth  certificate,  which  is  from  New  Brunswick: 
Drummond,  New  Brunswick,  the  son  of  Rene  Theriault. 

I  even  obtained  a  copy  of  Rock  Theriault's  baptismal 
certificate,  which  doesn't  come  from  New  Brunswick 
but  from  the  parish  of  the  Cathedral  in  Chicoutimi. 
Rock  Theriault  was  born  in  Riviere  du  Moulin,  near 
Chicoutimi.  When  he  was  young,  his  family  moved  to 
Abitibi  and  then  moved  to  Thetford  Mines  not  long  after 
that. 

1  found  out  that  the  CNQ  was  spreading  totally  unverified 
information  like  this  and  I  would  suggest  that  they  check 
their  facts.  It's  easy  to  get  someone's  birth  certificate.  I 
was  able  to  do  it  myself. 


du  Nouveau-Brunswick,  Drummond,  N.-B.,  fils  de  Rene 
Theriault. 

Alors  je  me  suis  meme  procure  le  certificat  de  bapteme 
de  Rock  Theriault  qui  vient  non  pas  du  N.-B.  mais  de  la 
paroisse  de  la  Cathedrale  de  Chicoutimi.  Rock  Theriault 
est  ne  a  Riviere  du  Moulin  pres  de  Chicoutimi.  Quand  il 
etait  jeune,  sa  famille  est  demenagee  en  Abitibi  puis  peu 
apres,  ils  sont  demenages  a  Thetford  Mines. 

J'ai  appris  justement  que  la  CNQ  vehiculait  ce  type  d' in- 
formation absolument  non  verifiee  et  je  leur  conseillerais 
de  verifier.  C'est  facile  de  se  procurer  le  certificat  de  nais- 
sance  des  individus.  J'ai  pu  le  faire  moi-meme. 


Johanne  Faucher 

In  his  criticism,  the  CNQ 's  adviser  claims  that  we  did  not 
tell  the  whole  truth. 

You  also  failed  to  mention  in  the  report  that  Mr.  La- 
croix  was  reimbursed  by  the  CNQ  for  the  money  he 
lost.  [Excerpt  from  Mr.  Neron's  letter] 

In  an  affidavit,  R.  Lacroix  confirms  that  he  has  never 
received  a  single  penny  in  compensation  from  the  CNQ. 
In  fact,  the  CNQ  has  not  yet  decided  if  it  will  investigate 
Claude  Laurier's  case.  [Emphasis  added  by  Tellier  J.] 

The  effect  of  the  January  12th  broadcast  was  felt 
immediately  at  the  CNQ,  most  particularly  by  Mr. 
Neron.  A  rash  of  letters  were  received  from  notaries 
who,  after  seeing  the  broadcast,  expressed  indig- 
nation and  dismay  about  the  communication  poli- 
cies of  the  CNQ.  Nobody  from  the  CNQ  contacted 
Mr.  Neron  the  next  day,  but  a  communique  signed 
by  its  president  was  circulated  to  all  notaries  and 
professional  corporations,  the  Interprofessional 
Council,  the  media,  the  Office  des  professions  and 
the  Minister  of  Justice.  The  CNQ  asserted  that  Mr. 
Neron  had  sent  his  letter  on  his  own,  without  its 
authorization: 

[TRANSLATION]  On  January  12,  1995,  Le  Point  (CBC) 
quoted  two  specific  passages  from  a  letter  written  by 
Gilles  E.  Neron,  an  outside  communications  consultant, 
to  the  program's  director  in  response  to  a  report  that  had 
aired  on  December  15,  1994,  concerning  the  Ordre  pro- 
fessionnel's  mission  to  protect  the  public. 


Johanne  Faucher 

Dans  sa  critique,  le  conseiller  de  la  CNQ  soutient  que 
nous  n  'avons  pas  dit  toute  la  verite. 

Vous  ne  dites  pas  non  plus  que  M.  Lacroix  avait  ete 
rembourse  par  la  CNQ  pour  les  sommes  qu  'il  a  per- 
dues.  [Extrait  de  la  lettre  de  M.  Neron] 

R.  Lacroix  confirme  dans  un  affidavit  qu'il  n'a  jamais 
recu  un  cent  en  dedommagement  de  la  part  de  la  CNQ. 
En  fait,  la  CNQ  n'a  pas  encore  decide  de  faire  enquete 
dans  1' affaire  Claude  Laurier.  [Italiques  ajoutes  par  le 
juge  Tellier.] 

La  CNQ  et,  tout  particulierement,  M.  Neron  sen- 
tent  immediate ment  les  effets  du  reportage  du  12 
janvier.  La  CNQ  recoit  une  multitude  de  lettres  de 
notaires  qui,  apres  avoir  vu  le  reportage,  lui  expri- 
ment  leur  indignation  et  leur  mecontentement  au 
sujet  de  ses  politiques  de  communication.  Personne 
de  la  CNQ  ne  communique  avec  M.  Neron  le  lende- 
main,  mais  un  communique  signe  par  la  presidente 
de  la  CNQ  est  transmis  a  tous  les  notaires  et  ordres 
professionnels,  au  Conseil  interprofessionnel,  aux 
medias,  a  l'Office  des  professions  et  au  ministre  de 
la  Justice.  La  CNQ  affirme  que  M.  Neron  a  envoye 
la  lettre  de  sa  propre  initiative,  sans  son  autorisa- 
tion  : 

Le  12  janvier  1995,  Le  Point  (Radio-Canada)  citait  par- 
ticulierement deux  extraits  d'une  lettre  adressee  par  M. 
Gilles  E.  Neron,  consultant  externe  en  communications, 
a  la  realisatrice  de  cette  emission  en  reaction  a  une  pre- 
cedente  emission  diffusee  le  15  decembre  1994  relati- 
vement  a  la  mission  de  protection  du  public  de  1' Ordre 
professionnel. 
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We  would  like  to  state  that  Mr.  Neron  sent  this  letter  on 
his  own  initiative,  without  instructions  from  or  the  prior 
authorization  or  consent  of  the  Chambre  des  notaires  du 
Quebec. 

Louise  Belanger, 
President 

Not  long  thereafter,  on  January  19,  1995  to  be 
precise,  at  a  meeting  of  the  CNQ's  Administrative 
Committee,  it  was  decided  that  the  CNQ  would 
immediately  terminate  contractual  relations  with  Mr. 
Neron  and  his  company.  Mr.  Neron  received  a  letter 
of  termination  from  the  president  that  same  day. 

On  January  24,  1995,  another  communique 
was  signed  by  the  president  and  sent  to  all  nota- 
ries and  professional  corporations,  the  media,  the 
Interprofessional  Council,  the  Office  des  profes- 
sions and  the  Minister  of  Justice.  This  communique 
made  it  known  that  the  CNQ  had  terminated  its  busi- 
ness relationship  with  Mr.  Neron  and  his  company. 
The  final  two  paragraphs  of  this  communique  read 
as  follows: 

[TRANSLATION]  Furthermore,  the  Chambre  des  notaires 
will  be  meeting  soon  with  the  Le  Point  team  to  correct  the 
negative  perceptions  conveyed  on  two  occasions  in  these 
programs  and  to  explore  the  possibility  of  airing  a  new 
report  that  would  more  accurately  reflect  the  profession- 
alism and  integrity  of  notaries  and  of  the  Ordre. 

Also,  the  Chambre  des  notaires  has  ceased  all  business 
relations  with  the  communications  firm  Gilles  E.  Neron, 
Communication  marketing  inc. 

It  would  be  six  months  before  Mr.  Neron  learned 
of  the  wide  distribution  of  this  memo.  The  effect  on 
him  would  be  devastating. 

On  May  18,  1995,  Mr.  Neron  lodged  a  complaint 
with  the  Conseil  de  presse  du  Quebec  against  Ms. 
Lescop  and  Ms.  Faucher,  and  he  later  included  Jean 
Pelletier  as  editor-in-chief.  A  similar  complaint  was 
filed  with  the  CBC's  ombudsman.  The  Conseil  de 
presse  decided  to  abandon  its  investigation  into  Mr. 
Neron's  complaints  on  December  18,  1996,  stating 
that  the  affair  was  sub  judice.  On  July  12,  1995,  the 
CBC's  ombudsman,  Mr.  Mario  Cardinal,  rendered 
a  decision  concerning  Mr.  Neron's  complaints.  He 
dismissed  four  of  the  grievances,  but  acknowledged 
that  one  of  them  was  well  founded: 


Nous  tenons  a  preciser  que  cette  initiative  releve  de 
M.  Neron  sans  mandat  ou  autorisation  prealable  de  la 
Chambre  des  notaires  du  Quebec. 

Me  Louise  Belanger,  presidente 

Peu  apres,  plus  precisement  le  19  janvier  1995, 
au  cours  d'une  reunion  du  comite  administratif  de  la 
CNQ,  il  est  decide  de  mettre  fin  immediatement  aux 
rapports  contractuels  de  la  CNQ  avec  M.  Neron  et  sa 
societe.  Le  meme  jour,  M.  Neron  recoit  une  lettre  de 
resiliation  redigee  par  la  presidente. 

Le  24  janvier  1995,  un  autre  communique  signe 
par  la  presidente  est  transmis  a  tous  les  notaires  et 
ordres  professionnels,  aux  medias,  au  Conseil  inter- 
professionnel,  a  1' Office  des  professions  et  au  minis- 
tre  de  la  Justice.  On  y  indique  que  la  CNQ  a  mis  fin 
a  ses  relations  d'affaires  avec  M.  Neron  et  sa  societe. 
Le  communique  se  termine  par  les  deux  paragraphes 
suivants  : 

De  plus,  la  Chambre  des  notaires  rencontrera  prochaine- 
ment  l'equipe  du  Point  afin  de  corriger  les  perceptions 
negatives  qui  ont  ete  vehiculees  a  deux  occasions  dans 
ces  emissions  et  d'envisager  la  possibility  d'un  nouveau 
reportage  qui  refieterait  davantage  le  professionnalisme 
et  l'integrite  des  notaires  et  de  l'Ordre. 

Aussi,  la  Chambre  des  notaires  a  cesse  toutes  relations 
d'affaires  qui  l'unissaient  a  la  firme  de  communication 
Gilles  E.  Neron  Communication  marketing  inc. 

Cette  large  diffusion  du  communique  dont  M.  Neron 
ne  prend  connaissance  que  six  mois  plus  tard  a  sur 
lui  un  effet  devastateur. 

Le  18  mai  1995,  celui-ci  depose  une  plainte 
aupres  du  Conseil  de  presse  du  Quebec  contre 
Mmes  Lescop  et  Faucher  et,  plus  tard,  contre  M. 
Jean  Pelletier  en  sa  qualite  de  redacteur  en  chef 
de  remission.  Une  plainte  semblable  est  deposee 
aupres  de  l'ombudsman  de  la  SRC.  Le  18  decem- 
bre  1996,  le  Conseil  de  presse  renonce  a  poursuivre 
son  enquete  sur  les  plaintes  de  M.  Neron,  en  alle- 
guant  que  l'affaire  est  sub  judice.  Le  12  juillet  1995, 
l'ombudsman  de  la  SRC,  M.  Mario  Cardinal,  rend 
sa  decision  sur  les  plaintes  de  M.  Neron.  II  rejette 
quatre  des  griefs  formules,  tout  en  reconnaissant  le 
bien-fonde  de  l'un  de  ceux-ci : 
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[TRANSLATION]  You  also  accuse  them  of  referring  to 
two  errors  you  allegedly  made  in  your  letter  in  order  to 
make  a  story  out  of  them.  This  part  of  your  complaint  is 
valid.  Le  Point  decided  to  air  a  program  entitled  Mise  au 
point,  which  it  even  described  as  a  response  to  your  crit- 
icism. Such  a  broadcast,  like  any  news  broadcast,  must 
be  subject  to  the  journalistic  principles  of  accuracy, 
integrity  and  fairness.  The  January  12  broadcast  seri- 
ously compromised  the  principle  of  fairness  by  failing 
to  mention  the  five  grievances  that  are  central  to  your 
letter  and  only  reporting  on  the  two  errors.  The  host  did 
say  at  the  beginning  of  the  program,  "One  of  its  [ the 
CNQ's]  communications  advisers  wrote  to  us,  accus- 
ing us  of  having  made  several  errors.  Tonight,  we  will 
respond  to  this  criticism" .  It  might  have  been  expected 
that  the  "errors"  you  accused  them  of  making  would  be 
looked  at  one  by  one  in  the  program  and  that  the  point 
of  view  you  expressed  would  be  reflected  impartially, 
thereby  treating  your  criticism  fairly  and  with  dignity. 
This  was  not  the  case.  In  my  view,  making  a  complaint 
is  the  same  as  expressing  an  opinion.  Therefore,  when 
a  complaint  is  discussed  on  air,  the  person  making 
the  complaint  should  be  accorded  the  same  rights  and 
respect  as  any  other  person  interviewed  for  a  program, 
and  the  excerpts  from  the  complaint  that  are  actually 
broadcast  must  be  selected,  similarly  to  how  an  inter- 
view is  edited,  so  as  to  represent  the  essence  of  the  com- 
plaint, without  distortion. 

Instead,  they  chose  to  discuss  only  the  two  errors  in  your 
letter.  This  gave  the  program  the  appearance  of  a  settling 
of  accounts,  something  that  has  no  place  at  the  CBC.  .  .  . 
[Emphasis  in  original.] 

On  January  11,  1996,  GEN  Communication 
and  Gilles  E.  Neron  in  his  personal  capacity  ini- 
tiated a  claim  for  damages  against  the  CBC,  the 
CBC's  ombudsman,  and  the  CNQ  in  the  amounts  of 
$1,650,000  for  the  company  and  $4,285,608  for  Mr. 
Neron.  The  claims  against  the  Ombudsman  and  the 
CNQ  are  not  before  this  Court.  The  claim  against 
the  CBC  is  essentially  one  of  extra-contractual  lia- 
bility under  art.  1457  of  the  Civil  Code  of  Quebec, 
S.Q.  1991,  c.  64  ("C.C.Q."). 

III.  Decisions  of  the  Courts  Below 

A.  Superior  Court,  [2000]  R.J.Q.  1787 

On  June  20,  2000,  Tellier  J.  rendered  judgment. 
He  found  the  CBC  and  the  CNQ  liable  and  ordered 


Vous  leur  reprochez  aussi  d'avoir  refere  a  deux  erreurs 
que  vous  auriez  commises  dans  votre  lettre  pour  en  faire 
une  nouvelle.  Cet  element  de  votre  plainte  est  serieux. 
Le  Point  decide  de  diffuser  une  emission  intitulee  Mise 
au  point,  precisant  meme  qu'il  s'agit  d'une  reponse  a 
la  critique.  Une  telle  emission,  comme  toute  emission 
d'information,  se  doit  d'appliquer  les  principes  jour- 
nalistiques  d'exactitude,  d'integrite  et  d'equite.  Or, 
remission  du  12  janvier  a  serieusement  peche  contre 
le  principe  de  l'equite  en  omettant  de  faire  etat  des  cinq 
griefs  qui  constituaient  l'essentiel  de  votre  lettre  pour 
ne  retenir  que  les  deux  erreurs.  L'animateur  avait  pour- 
tant  dit  en  debut  d'emission  :  «  L'un  des  conseillers  en 
communication  nous  a  ecrit  pour  nous  reprocher  des 
erreurs  que  nous  aurions  commises.  Nous  repondons  ce 
soir  a  cette  critique  ».  On  se  serait  alors  attendu  a  ce  que 
les  «  erreurs  »  que  vous  leur  reprochiez  soient  reprises 
une  a  une  dans  remission,  refletant  ainsi  en  toute  impar- 
tiality le  point  de  vue  que  vous  avez  exprime  et  traitant, 
de  ce  fait,  votre  critique  avec  justice  et  dignite.  Ce  ne 
fut  pas  fait.  Je  considere  que  formuler  une  plainte,  c'est 
exprimer  une  opinion.  Aussi,  lorsqu'il  est  fait  etat  d'une 
plainte  en  ondes,  l'auteur  de  cette  plainte  doit  beneficier 
des  memes  droits  et  du  meme  respect  que  n'importe 
quelle  personne  interviewee  en  vue  d'une  emission  et 
les  extraits  de  la  plainte  qui  sont  retenus  pour  remis- 
sion, un  peu  a  la  maniere  d'un  montage  d'interview, 
doivent  etre  choisis  de  facon  a  en  retenir  l'essentiel, 
sans  deformation. 

De  votre  lettre,  on  a  plutot  choisi  de  ne  retenir  que  vos 
deux  erreurs.  Ce  qui  donnait  a  remission  une  allure 
de  reglement  de  compte  qui  n'a  pas  place  a  Radio- 
Canada.  .  .  [En  italique  dans  1' original.] 

Le  11  janvier  1996,  GEN  Communication  et 
Gilles  E.  Neron  personnellement  intentent  contre  la 
SRC,  1' ombudsman  de  la  SRC  et  la  CNQ  une  action 
en  dommages-interets  dans  laquelle  ils  reclament 
1  650  000  $  pour  la  societe  et  4  285  608  $  pour  M. 
Neron.  Les  poursuites  engagees  contre  1' ombuds- 
man et  la  CNQ  ne  sont  pas  en  cause  devant  notre 
Cour.  L  action  contre  la  SRC  est  essentiellement  un 
recours  en  responsabilite  extracontractuelle  fonde 
sur  l'art.  1457  du  Code  civil  du  Quebec,  L.Q.  1991, 
ch.  64  («  C.c.Q.  »). 

III.  Decisions  des  tribunaux  d' instance  inferieure 

A.   Cour  superieure,  [2000]  R.J.Q.  1787 

Le  20  juin  2000,  le  juge  Tellier  rend  son  juge- 
ment.  II  conclut  a  la  responsabilite  de  la  SRC  et  de 
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them  to  pay  damages  to  the  plaintiffs  Neron  and 
GEN  Communication. 

The  case  against  the  CBC  was  grounded  in  art. 
1457  C.C.Q.  Mr.  Neron  and  his  company  asserted 
that  the  CBC  had  defamed  them  in  the  preparation 
and  in  the  content  of  a  public  information  program. 
Only  the  content  of  the  January  12th  broadcast  was 
called  into  question.  Tellier  J.  found  that  the  journal- 
ists were  subject  to  an  obligation  of  means  {Societe 
Radio-Canada  v.  Radio  Sept-Iles  Inc.,  [1994]  R.J.Q. 
1811  (C.A.)).  According  to  the  judge,  the  use  in 
the  broadcast  of  Mr.  Neron 's  handwritten  letter  of 
December  18,  1994  was  problematic.  The  letter 
was  an  attempt  to  arrange  a  meeting  and  set  things 
straight.  The  trial  judge  found  that  the  letter  was  not 
a  formal  response  to  the  December  broadcast,  but  a 
set  of  specific  concerns  the  CNQ  had,  which  were 
listed  with  a  view  to  obtaining  a  meeting  to  further 
discuss  the  matter. 

The  trial  judge  rejected  the  journalists'  contention 
that  the  letter  was  an  official  document  of  the  CNQ. 
It  was  a  handwritten  letter  with  Mr.  Neron's  letter- 
head and  should  be  considered  a  "private  letter". 
The  journalists  should  have  sought  the  author's  per- 
mission before  going  public  with  the  letter,  which 
they  did  not  do. 

The  trial  judge  conceded  that  the  letter  contained 
two  errors.  Le  Point's  journalists  were  perfectly 
aware  of  this  and  let  Mr.  Neron  know  they  were  on 
January  10,  1995,  two  days  before  the  broadcast.  In 
response,  Mr.  Neron  requested  three  days  to  verify 
the  information.  Nevertheless,  the  erroneous  por- 
tions of  the  letter  were  broadcast  only  two  days  later. 
This,  said  the  trial  judge,  had  the  effect  of  denying 
Mr.  Neron  the  opportunity  to  correct  his  mistakes. 


The  trial  judge  found  that  the  second  broad- 
cast tended  to  show  that  the  journalists  considered 
the  letter  to  be  a  criticism  of  their  work.  Tellier 
J.  was  in  agreement  with  the  decision  of  CBC's 


la  CNQ  et  leur  ordonne  de  verser  des  dommages- 
interets  aux  demandeurs  M.  Neron  et  GEN 
C  ommunic  ation . 

L' action  contre  la  SRC  est  fondee  sur  l'art.  1457 
C.c.Q.  Monsieur  Neron  et  sa  societe  alleguent  que 
la  SRC  les  a  diffames  dans  la  preparation  et  le  con- 
tenu  d'une  emission  d'information  publique.  Seul 
le  contenu  du  reportage  diffuse  le  12  janvier  est 
en  cause.  Le  juge  Tellier  estime  que  les  journalis- 
tes  etaient  assujettis  a  une  obligation  de  moyens 
{Societe  Radio-Canada  c.  Radio  Sept-Iles  Inc., 
[1994]  R.J.Q.  1811  (C.A.)).  Selon  lui,  le  probleme 
est  le  fait  d' avoir  utilise,  dans  le  reportage,  la  lettre 
manuscrite  du  18  decembre  1994  de  M.  Neron.  Dans 
cette  lettre,  M.  Neron  sollicite  une  rencontre  afin  de 
retablir  les  faits.  Le  juge  de  premiere  instance  con- 
clut  que  la  lettre  est  non  pas  une  reaction  officielle 
au  reportage  de  decembre,  mais  une  enumeration  de 
preoccupations  particulieres  de  la  CNQ  ayant  pour 
but  d'obtenir  une  rencontre  qui  permettra  d'appro- 
fondir  le  debat. 

Le  juge  de  premiere  instance  rejette  1' argu- 
ment des  journalistes  voulant  que  la  lettre  soit  un 
document  officiel  de  la  CNQ.  U  s'agit  d'une  lettre 
manuscrite  qui  porte  l'en-tete  de  M.  Neron  et  qui 
doit  etre  consideree  comme  une  «  missive  privee  ». 
Les  journalistes  auraient  du  demander  la  permission 
de  son  auteur  avant  de  la  rendre  publique,  ce  qui  n'a 
pas  ete  fait. 

Le  juge  de  premiere  instance  reconnait  que  la 
lettre  comporte  deux  inexactitudes.  Les  journalistes 
du  Point  le  savaient  parfaitement  et  en  ont  fait  part 
a  M.  Neron  le  10  janvier  1995,  soit  deux  jours  avant 
la  diffusion  du  reportage.  La  reaction  de  M.  Neron  a 
consiste  a  demander  trois  jours  pour  verifier  l'exac- 
titude  de  ses  propos,  ce  qui  n'a  pas  empeche  les 
journalistes  de  diffuser  les  passages  inexacts  de  la 
lettre  deux  jours  plus  tard  seulement.  Selon  le  juge 
de  premiere  instance,  ce  comportement  a  toutefois 
empeche  M.  Neron  de  corriger  les  inexactitudes  en 
question. 

Le  juge  de  premiere  instance  conclut  que  le 
deuxieme  reportage  tend  a  demontrer  que  les  jour- 
nalistes percevaient  la  lettre  comme  une  critique  de 
leur  travail.  Le  juge  Tellier  souscrit  a  la  decision  de 
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ombudsman.  Le  Point's  journalists  committed  errors 
of  their  own.  They  had  a  duty  to  deal  fairly  with  the 
whole  of  the  criticism.  Instead  they  singled  out  Mr. 
Neron's  errors  in  a  manner  which  amounted  more 
to  a  settling  of  accounts.  Although  it  is  possible 
that  Le  Point's  journalists  were  subject  to  time  con- 
straints, this  cannot  justify  violating  a  person's  right 
to  respect  for  his  or  her  reputation  and  privacy  (arts. 
3,  35  and  36  C.C.Q.  and  ss.  4  and  5  of  the  Charter 
of  Human  Rights  and  Freedoms,  R.S.Q.,  c.  C-12 
("Quebec  Charter")). 


Tellier  J.'s  first  step,  before  assessing  damages, 
was  to  affirm  his  reprobation  of  the  acts  commit- 
ted by  the  defendants  CBC  and  CNQ.  This  he  saw 
as  necessary  and  proper  in  circumstances  like  these 
where  the  fundamental  rights  of  a  person  have  been 
violated. 

The  trial  judge  found  that  the  damage  sustained 
by  Mr.  Neron  was  evident  and  substantial.  Before 
the  events  in  question  he  had  a  decent  standard  of 
living  and  was  widely  respected  and  appreciated  by 
his  clients.  At  the  time  judgment  was  rendered,  he 
had  lost  everything,  including  his  partner,  his  co- 
owned  property  and  his  automobile.  He  was  forced 
to  cash  in  his  retirement  fund  to  pay  for  a  modest 
two-room  apartment.  In  addition,  he  had  undergone 
treatment  to  combat  depression.  Tellier  J.  noted  that 
no  one  wants  to  place  their  trust  in  a  communications 
counsellor  who  no  longer  has  good  relations  with 
the  media.  The  trial  judge  concluded  as  follows,  at 
p.  1823: 

[TRANSLATION]  Since  December  1994,  Neron  has 
lost  all  credibility  in  his  field.  His  biggest  client  wrong- 
fully repudiated  him  and  made  sure  everyone  knew  about 
it.  For  its  part,  the  CBC  aired  its  second  report,  disclos- 
ing a  letter  without  first  obtaining  the  author's  authoriza- 
tion, and  committed  other  wrongful  acts  against  him.  The 
combined  effect  of  these  two  events  was  to  put  an  abrupt 
end  to  his  career  as  a  communications  adviser  with  no 
hope  of  resuming  it. 

Tellier  J.  awarded  Mr.  Neron,  in  his  personal 
capacity,  $475,000  for  loss  of  salary  and  other  pecu- 
niary benefits.  The  judge  awarded  moral  damages 
in  the  amount  of  $300,000,  based  on  his  finding 


l'ombudsman  de  la  SRC.  Les  journalistes  du  Point 
ont  eux-memes  commis  des  erreurs.  lis  se  devaient 
de  traiter  de  maniere  equitable  1' ensemble  de  la  cri- 
tique, lis  ont  plutot  choisi  de  retenir  les  affirmations 
inexactes  de  M.  Neron  d'une  maniere  qui  s'appa- 
rentait  davantage  a  un  reglement  de  compte.  Bien 
qu'il  se  puisse  que  les  journalistes  du  Point  aient  ete 
soumis  a  des  contraintes  de  temps,  cela  ne  saurait 
justifier  de  porter  atteinte  au  droit  d'une  personne  a 
la  sauvegarde  de  sa  reputation  et  au  respect  de  sa  vie 
privee  (art.  3,  35  et  36  C.c.Q.,  de  meme  que  les  art. 
4  et  5  de  la  Charte  des  droits  et  libertes  de  la  per- 
sonne, L.R.Q.,  ch.  C-12  («  Charte  quebecoise  »)). 

Avant  de  proceder  a  revaluation  des  dommages, 
le  juge  Tellier  precise  qu'il  desapprouve  les  actes 
des  defenderesses  SRC  et  CNQ.  II  croit  necessaire 
et  approprie  de  le  faire  dans  un  cas  comme  celui 
dont  il  est  saisi,  oil  il  y  a  atteinte  aux  droits  fonda- 
mentaux  d'une  personne. 

Selon  le  juge  de  premiere  instance,  M.  Neron  a 
subi  des  dommages  evidents  etimportants.  Jusqu'aux 
evenements  en  question,  M.  Neron  avait  un  niveau 
de  vie  decent  et  etait  fort  respecte  et  apprecie  par  sa 
clientele.  A  la  date  du  jugement,  il  avait  tout  perdu, 
y  compris  sa  compagne,  son  appartement  en  copro- 
priete  et  son  automobile.  II  lui  a  fallu  encaisser  son 
fonds  de  retraite  pour  vivre  dans  un  modeste  appar- 
tement de  deux  pieces.  En  outre,  il  a  du  etre  traite 
pour  une  depression.  Le  juge  Tellier  note  que  per- 
sonne ne  souhaite  faire  confiance  a  un  conseiller  en 
communication  qui  n'a  plus  de  bons  rapports  avec 
les  medias.  II  tire  la  conclusion  suivante  (p.  1823) : 

Depuis  decembre  1994,  Neron  est  un  homme  brule 
dans  son  milieu  d'activites.  Son  principal  client  Fa,  a 
tort,  desavoue  et  s'est  arrange  pour  que  tout  le  monde  le 
sache.  De  son  cote,  la  SRC  diffuse  son  deuxieme  repor- 
tage et  divulgue  une  lettre-missive  [sic]  sans  autorisation 
prealable  de  son  auteur  et  commet  a  son  endroit  d'autres 
actes  fautifs.  Ces  deux  evenements  conjugues  ont  pour 
effet  de  mettre  fin  abruptement  et  sans  espoir  de  retour  a 
toute  activite  de  conseiller  en  communication. 

Le  juge  Tellier  accorde  a  M.  Neron  person- 
nellement  la  somme  de  475  000  $  pour  la  perte 
de  salaire,  ainsi  que  d'autres  avantages  pecu- 
niaires.  Le  juge  lui  accorde  300  000  $  pour  des 
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that  the  same  elements  were  in  play  in  this  case 
as  in  Hill  v.  Church  of  Scientology  of  Toronto, 
[1995]  2  S.C.R.  1130.  The  judge  then  considered 
jurisprudence  indicating  that  a  party  can  request 
the  payment  of  extrajudicial  fees  if  they  have 
resulted  from  the  adverse  party's  bad  faith.  The 
judge  awarded  $246,311.54  in  this  respect  for  the 
legal  fees  of  lawyers  past  and  present,  the  costs 
of  expert  evidence,  and  the  time  that  Mr.  Neron 
spent  personally  preparing  his  case.  Having  con- 
cluded that  the  fault  of  the  CBC  and  its  journalists 
was  intentional,  the  learned  judge  granted  a  fur- 
ther $50,000  in  exemplary  damages,  to  be  divided 
equally  between  Mr.  Neron  and  his  company  GEN 
Communication.  Finally,  the  trial  judge  dismissed 
Mr.  Neron 's  claims  in  respect  of  his  personal  debt 
and  the  loss  of  his  RRSR  Tellier  J.  considered 
that  both  these  items  were  covered  by  the  award 
for  lost  salary.  In  total,  Mr.  Neron  was  personally 
granted  damages  in  the  order  of  $1,039,207.  With 
the  exception  of  the  exemplary  damages,  the  judge 
decided  that  the  liability  was  solidary  and  that  the 
damages  (other  than  exemplary),  with  interest  and 
an  additional  indemnity  (art.  1619  C.C.Q.),  were 
to  be  split  equally  (50-50)  between  the  CBC  and 
its  journalists  on  the  one  hand  and  the  CNQ  on  the 
other. 


The  pecuniary  losses  of  GEN  Communication 
were  set  at  $200,000  for  loss  of  sales  and  $25,000 
for  defamation,  and  $50,000  was  awarded  in 
exemplary  damages.  Here  again,  with  the  excep- 
tion of  the  exemplary  damages,  the  learned  judge 
determined  that  the  liability  was  solidary  and,  con- 
sequently, that  the  sum  of  $225,000,  with  interest 
and  an  additional  indemnity  (art.  1619  C.C.Q.), 
was  to  be  shared  equally  between  the  CBC  and  its 
journalists  on  the  one  hand,  and  the  CNQ  on  the 
other. 

Finally,  Tellier  J.  ordered  provisional  exe- 
cution for  payment  in  full  of  the  exemplary 


dommages  moraux,  compte  tenu  de  sa  conclusion 
que  les  elements  en  jeu  sont  les  memes  que  dans 
l'affaire  Hill  c.  Eglise  de  scientologie  de  Toronto, 
[1995]  2  R.C.S.  1130.  Le  juge  prend  ensuite  en 
consideration  la  jurisprudence  selon  laquelle  une 
partie  peut  reclamer  le  montant  des  honoraires 
extrajudiciaires  lorsque  ceux-ci  resultent  de  la 
mauvaise  foi  de  la  partie  adverse.  A  cet  egard,  il 
accorde  246  311,54$  pour  les  honoraires  d'avo- 
cats  anterieurs  et  actuels,  le  coflt  de  la  preuve  d'ex- 
pert  et  le  temps  que  M.  Neron  a  lui-meme  consacre 
a  la  preparation  de  son  dossier.  Apres  avoir  conclu 
que  la  faute  commise  par  la  SRC  et  ses  journalis- 
tes  etait  intentionnelle,  le  juge  accorde  une  somme 
additionnelle  de  50  000  $  a  titre  de  dommages- 
interets  exemplaires,  que  M.  Neron  et  sa  societe 
GEN  Communication  se  partageront  en  parts 
egales.  Enfin,  le  juge  de  premiere  instance  rejette 
les  reclamations  de  M.  Neron  relatives  a  son  endet- 
tement  personnel  et  a  la  perte  de  son  REER.  Le 
juge  Tellier  estime  que  ces  deux  postes  sont  inclus 
dans  la  somme  accordee  pour  la  perte  de  salaire.  En 
tout,  M.  Neron  se  voit  accorder  personnellement 
des  dommages -interets  de  1  039  207  $.  Sauf  en  ce 
qui  concerne  les  dommages-interets  exemplaires, 
le  juge  decide  que  la  responsabilite  est  solidaire 
et  que  la  SRC  et  ses  journalistes,  d'une  part,  et  la 
CNQ,  d'autre  part,  seront  respectivement  tenus 
de  payer  la  moitie  des  dommages-interets  (autres 
que  les  dommages-interets  exemplaires)  plus  les 
interets,  ainsi  qu'une  indemnite  additionnelle  (art. 
1619C.C.Q.). 

Quant  aux  pertes  pecuniaires  de  GEN 
Communication,  le  juge  accorde  200  000  $  pour 
perte  du  chiffre  d'affaires  et  25  000  $  pour  atteinte 
a  la  reputation,  plus  50  000  $  de  dommages- 
interets  exemplaires.  La  encore,  sauf  en  ce  qui 
concerne  les  dommages-interets  exemplaires,  le 
juge  decide  que  la  responsabilite  est  solidaire  et 
que,  par  consequent,  la  SRC  et  ses  journalistes, 
d'une  part,  et  la  CNQ,  d'autre  part,  seront  respec- 
tivement tenus  de  payer  la  moitie  de  la  somme  de 
225  000  $  plus  les  interets,  ainsi  qu'une  indemnite 
additionnelle  (art.  1619  C.c.Q.). 

Le  juge  Tellier  ordonne  enfin  1' execution  pro- 
visoire  pour  le  plein  montant  des  dommages- 
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damages,  lawyer's  fees  and  personal  preparation 
costs  (art.  547  of  the  Code  of  Civil  Procedure, 
R.S.Q.,  c.  C-25).  As  concerns  the  rest  of  the 
damage  award,  the  provisional  execution  order 
was  set  at  50  percent  of  the  amount.  The  Quebec 
Court  of  Appeal  would  later  reduce  the  amount  of 
this  provisional  execution  order  to  $200,000  while 
the  matter  was  before  that  court. 

The  trial  judge  dealt  with  several  other  legal 
issues  that  are  no  longer  relevant  to  the  outcome 
of  this  appeal.  He  rejected  Mr.  Neron's  claim 
against  the  CBC's  ombudsman  for  having  rebroad- 
cast  the  content  of  the  Mise  au  Point  segment 
without  his  authorization,  based  on  the  absence 
of  causation  and  on  the  absence  of  intention  on 
the  Ombudsman's  part.  The  judge  dismissed 
Mr.  Theriault's  action  against  Neron  and  GEN 
Communication,  stating  that  any  damage  to  Mr. 
Theriault's  reputation  caused  by  the  broadcast 
of  the  content  of  the  letter  was  the  responsibil- 
ity of  the  CBC  and  of  Mr.  Theriault  himself.  As 
for  the  actions  in  warranty,  the  judge  ordered  the 
CBC  and  the  Commerce  Group  to  pay  the  costs  of 
the  actions  in  warranty  against  each  of  them,  and 
also  ordered  the  Commerce  Group  to  pay  $82,103 
to  Gilles  E.  Neron  with  interest  and  an  additional 
indemnity  starting  from  the  time  of  the  summons. 

Neron  and  GEN  Communication's  action 
against  the  CNQ  is  of  greater  relevance  to  this 
appeal  because  the  trial  judge  held  the  CNQ  and 
the  CBC  to  be  solidarily  liable,  on  a  50-50  basis, 
for  all  the  above-mentioned  damages,  with  the 
exception  of  the  exemplary  damages.  The  trial 
judge  found  that  the  CNQ  was  liable  in  con- 
tract to  Neron  and  his  company.  Under  art.  2125 
C.C.Q.,  the  CNQ  had  the  right  to  unilaterally  end 
its  contractual  relations  with  Neron  and  GEN 
Communication.  However,  the  means  used  to  do 
so  were  indicative  of  bad  faith  on  the  CNQ's  part. 
The  trial  judge  concluded  that  the  CNQ  had  put 
an  end  to  the  contract  for  false  reasons,  which  the 
CNQ  intentionally  circulated  to  a  broad  public.  By 
doing  so,  it  caused  damage  to  Mr.  Neron  and  his 
company. 


interets  exemplaires,  des  honoraires  d'avocat 
et  des  frais  de  preparation  personnelle  (art.  547 
du  Code  de  procedure  civile,  L.R.Q.,  ch.  C-25). 
Quant  au  reste  des  dommages-interets  accordes,  il 
ordonne  1' execution  provisoire  pour  la  moitie  du 
montant.  La  Cour  d'appel  du  Quebec  reduit,  par  la 
suite,  a  200  000  $  le  montant  de  1' execution  provi- 
soire pendant  qu'elle  instruit  l'affaire. 

Le  juge  de  premiere  instance  resout  plusieurs 
autres  questions  de  droit  qui  ne  sont  plus  perti- 
nentes  pour  trancher  le  present  pourvoi.  II  invo- 
que  1' absence  de  lien  de  causalite  et  d' intention 
de  la  part  de  l'ombudsman  de  la  SRC  pour  reje- 
ter  1' argument  de  M.  Neron  voulant  que  l'om- 
budsman ait  rediffuse,  sans  son  autorisation,  le 
contenu  de  la  Mise  au  Point.  Le  juge  rejette  le 
recours  de  M.  Theriault  contre  M.  Neron  et  GEN 
Communication,  pour  le  motif  que  tout  dommage 
que  la  diffusion  du  contenu  de  la  lettre  a  pu  causer 
a  la  reputation  de  M.  Theriault  est  imputable  a  la 
SRC  et  a  M.  Theriault  lui-meme.  En  ce  qui  con- 
cerne  les  actions  en  garantie,  le  juge  ordonne  a  la 
SRC  et  au  Groupe  Commerce  de  payer  les  depens 
des  actions  en  garantie  intentees  contre  chacune 
d'elles.  II  ordonne  aussi  au  Groupe  Commerce  de 
payer  a  M.  Gilles  E.  Neron  la  somme  de  82  103  $ 
plus  les  interets,  ainsi  qu'une  indemnite  addition- 
nelle  a  compter  de  1' assignation. 

Le  recours  de  M.  Neron  et  de  GEN 
Communication  contre  la  CNQ  demeure  plus  per- 
tinent en  l'espece,  du  fait  que  le  juge  de  premiere 
instance  a  tenu  la  CNQ  et  la  SRC  solidairement 
responsables,  pour  la  moitie  chacune,  de  tous  les 
dommages-interets  susmentionnes,  a  l'exception 
des  dommages-interets  exemplaires.  Le  juge  consi- 
dere  que  la  responsabilite  contractuelle  de  la  CNQ 
est  engagee  a  l'egard  de  M.  Neron  et  de  sa  societe. 
Aux  termes  de  l'art.  2125  C.c.Q.,  la  CNQ  pouvait 
mettre  fin  unilateralement  a  ses  rapports  contrac- 
tuels  avec  M.  Neron  et  GEN  Communication. 
Cependant,  la  maniere  dont  elle  l'a  fait  denote  de 
la  mauvaise  foi  de  sa  part.  Le  juge  de  premiere  ins- 
tance conclut  done  que  la  CNQ  a  mis  fin  au  contrat 
pour  de  faux  motifs  qu'elle  a  intentionnellement 
communiques  au  grand  public.  Ce  faisant,  elle  a 
cause  un  prejudice  a  M.  Neron  et  a  sa  societe. 
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B.   Quebec  Court  of  Appeal,  [2002]  RJ.Q.  2639 

The  CBC  (including  its  journalists  and  the 
Ombudsman),  the  CNQ  and  Mr.  Theriault  all 
appealed.  Gilles  E.  Neron  and  GEN  Communication 
cross-appealed  against  the  CBC  and  the  CNQ,  seek- 
ing a  revision  of  Tellier  J.'s  decision  not  to  include 
in  his  damage  calculations  Mr.  Neron's  RRSP  loss 
of  $440,901  and  personal  debt  of  $48,500.  Mr. 
Neron  and  GEN  Communication  also  sought  to 
vary  the  judgment  below  with  respect  to  the  liabil- 
ity of  the  Ombudsman  and  damages  stemming  from 
his  actions,  which  were  claimed  to  be  in  the  order 
of  $75,000  for  damage  to  reputation  and  $200,000 
($100,000  x  2)  in  exemplary  damages.  Mr.  Neron 
and  GEN  Communication  further  sought  authori- 
zation to  amend  their  claim  for  exemplary  dam- 
ages against  the  CBC  by  raising  it  to  $500,000  for 
each  appellant,  or  $1,000,000  in  total,  based  on  Hill, 
supra,  and  Whiten  v.  Pilot  Insurance  Co.,  [2002]  1 
S.C.R.  595,  2002  SCC  18. 


(1)  Majority  Judgment  of  Mailhot  and  Fish 
JJ.A. 

(a)  Mailhot  J. A. 

Dealing  with  the  appeal  of  the  CBC  and  its  jour- 
nalists, Mailhot  J. A.  considered  the  trial  judge's 
ruling  that  Mr.  Neron's  handwritten  letter  was  a 
private  letter  to  be  wrong.  The  letter  could  not  be 
considered  private,  as  it  was  addressed  to  a  media 
organization  with  a  clear  public  role,  and  to  a 
person  who  was  the  director  of  a  television  pro- 
gram. Without  some  contrary  indication,  it  would 
be  difficult  to  conclude  that  the  letter  was  private. 
Mailhot  J.A.  noted  that  this  Court  had  held  in 
Canadian  Broadcasting  Corp.  v.  Lessard,  [1991]  3 
S.C.R.  421,  that  a  media  outlet  that  receives  infor- 
mation can  presume  that  it  has  consent  to  broadcast 
it,  absent  any  indications  to  the  contrary.  Here,  the 
letter  was  written  by  someone  with  a  mandate  from 
the  CNQ,  which  points  to  its  being  more  public  in 
nature.  Furthermore,  Mr.  Neron's  actions  indicated 
that  he  understood  that  the  content  of  the  letter  could 


B.   Cour  d'appel  du  Quebec,  [2002]  RJ.Q.  2639 

La  SRC  (y  compris  ses  journalistes  et  son 
ombudsman),  la  CNQ  et  M.  Theriault  inter- 
jettent  tous  appel.  Monsieur  Gilles  E.  Neron  et 
GEN  Communication  interjettent  contre  la  SRC 
et  la  CNQ  un  appel  incident  en  vue  d'obtenir  la 
revision  de  la  decision  du  juge  Tellier  de  ne  pas 
inclure,  dans  le  calcul  des  dommages,  les  sommes 
de  440  901  $  et  de  48  500  $  correspondant  respec- 
tivement  a  la  perte  d'un  REER  et  a  l'endettement 
personnel  de  M.  Neron.  Monsieur  Neron  et  GEN 
Communication  sollicitent  egalement  la  revision 
du  jugement  de  premiere  instance  relativement  a  la 
responsabilite  de  1' ombudsman  et  aux  dommages 
decoulant  de  ses  actes,  qui,  selon  eux,  s'elevaient  a 
75  000  $  pour  atteinte  a  la  reputation  et  a  200  000  $ 
(100  000  $  x  2)  de  dommages-interets  exemplaires. 
Monsieur  Neron  et  GEN  Communication  invoquent 
les  arrets  Hill,  precite,  et  Whiten  c.  Pilot  Insurance 
Co.,  [2002]  1  R.C.S.  595, 2002  CSC  18,pourdeman- 
der  en  plus  l'autorisation  de  modifier  le  montant  des 
dommages-interets  exemplaires  reclames  a  la  SRC, 
de  maniere  a  le  majorer  a  500  000  $  pour  chacun 
d'eux,  soit  a  1  000  000  $  en  tout. 

(1)  Motifs  majoritaires  des  juges  Mailhot  et 
Fish 

a)    La  juge  Mailhot 

Examinant  d'abord  1' appel  de  la  SRC  et  de  ses 
journalistes,  la  juge  Mailhot  qualifie  d'erronee  la 
decision  du  juge  de  premiere  instance  selon  laquelle 
la  lettre  manuscrite  de  M.  Neron  est  une  missive 
privee.  La  lettre  ne  saurait  etre  qualifiee  de  privee 
etant  donne  qu'elle  est  adressee  a  un  media  dont 
le  role  public  est  evident  et  a  une  personne  qui 
est  la  realisatrice  d'une  emission  de  television.  A 
moins  d'indication  contraire,  on  la  qualifierait  dif- 
ficilement  de  missive  privee.  La  juge  Mailhot  fait 
observer  que,  dans  1' arret  Societe  Radio-Canada  c. 
Lessard,  [1991]  3  R.C.S.  421,  notre  Cour  a  conclu 
qu'un  media  qui  recoit  des  informations  peut,  en 
1' absence  d'indication  contraire,  presumer  le  con- 
sentement  a  leur  diffusion.  En  l'espece,  la  lettre  a 
ete  redigee  par  une  personne  autorisee  par  la  CNQ, 
ce  qui  porte  a  croire  qu'elle  est  davantage  de  nature 
publique.  En  outre,  les  actes  de  M.  Neron  indiquent 
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be  broadcast  once  he  had  had  time  to  verify  the  pur- 
ported errors.  It  could  not  be  said  that  it  was  a  pri- 
vate letter. 


Mailhot  J. A.  found,  however,  that  Mr.  Neron  had 
clearly  not  given  his  consent  to  the  publication  of 
the  letter  and  had  indeed  asked  that  the  letter  not 
be  aired  before  he  had  had  time  to  verify  the  two 
errors.  Clearly  the  object  of  the  letter  was  to  arrange 
a  meeting.  For  these  reasons,  the  CBC  had  an  obli- 
gation to  at  least  afford  Mr.  Neron  the  time  he  had 
requested  before  broadcasting  the  content  of  the 
letter.  Mailhot  J. A.  agreed  with  the  trial  judge  that 
the  CBC's  actions  looked  more  like  a  settling  of 
accounts.  The  CBC  knew  that  the  information  in  the 
letter  about  Mr.  Theriault  and  Mr.  Lacroix  was  false 
but  chose  to  point  the  errors  out  on  television  even 
though  it  knew  that  Mr.  Neron  was  taking  the  time  to 
look  into  them.  Mailhot  J. A.  quoted  with  approval, 
at  para.  73,  the  following  passage  from  the  reasons 
of  the  learned  trial  judge: 

[TRANSLATION]  Similarly,  the  evidence  shows  that  on 
January  10,  1995,  Faucher  contacted  Neron  to  tell  him 
that  the  letter  of  December  1 8  contained  two  inaccurate 
statements.  Faucher  acknowledges  that  Neron's  reaction 
was  one  of  surprise  and  that  he  asked  her  for  a  few  days  to 
check  the  accuracy  of  his  statements.  Neron  says  that  he 
asked  her  for  three  days.  This  conversation  took  place  on 
January  10,  and  the  program  aired  on  January  12,  before 
Neron  was  even  able  to  get  back  to  her  with  his  version. 

Thus,  the  following  question  must  be  asked:  Why  was 
there  such  a  rush  to  air  the  second  report,  which  contained 
information  known  to  be  false,  without  giving  Neron  the 
opportunity  to  check  and  correct  the  statements  that 
turned  out  to  be  inaccurate?  Can  it  not  be  assumed  that, 
if  Neron  had  been  able  to  give  his  side  of  the  story  and 
correct  the  inaccuracies,  the  content  of  the  report  would 
have  been  different?  This  haste  is  attributable  not  only  to 
the  journalist,  but  to  the  entire  team. 

Pelletier,  the  editor-in-chief,  admitted  to  the  Court  that 
he  was  aware  of  the  telephone  conversation  that  took 
place  between  Faucher  and  Neron  on  January  10,  1995. 
He  knew  that  Neron  had  asked  for  a  short  period  of 
time  to  check  the  information  himself.  He  knew  that  the 
Chambre  [des  notaires]  had  refused  to  comment  on  the 


qu'il  comprenait  que  le  contenu  de  la  lettre  pourrait 
etre  diffuse  une  fois  qu'il  aurait  eu  le  temps  de  veri- 
fier les  affirmations  qualifiers  d'inexactes.  On  ne 
pouvait  done  pas  affirmer  que  la  lettre  etait  une  mis- 
sive privee. 

La  juge  Mailhot  conclut  toutefois  qu'il  est  evi- 
dent que  M.  Neron  n'a  pas  consenti  a  la  publication 
de  la  lettre  et  qu'il  a,  en  fait,  demande  de  ne  pas  la 
diffuser  avant  qu'il  ait  eu  le  temps  de  verifier  les  pre- 
tendues  affirmations  inexactes.  La  lettre  avait  net- 
tement  pour  objet  d'organiser  une  rencontre.  Pour 
ces  motifs,  la  SRC  se  devait  a  tout  le  moins  d'ac- 
corder  a  M.  Neron  le  delai  sollicite  avant  de  diffu- 
ser le  contenu  de  la  lettre.  La  juge  Mailhot  convient 
avec  le  juge  de  premiere  instance  que  les  actes  de  la 
SRC  avaient  davantage  1' allure  d'un  reglement  de 
compte.  La  SRC  savait  que  les  informations  que  la 
lettre  contenait  au  sujet  de  MM.  Theriault  et  Lacroix 
etaient  fausses,  mais  elle  a  choisi  de  les  reveler  a  la 
television  tout  en  sachant  que  M.  Neron  etait  en  train 
de  les  verifier.  La  juge  Mailhot  cite  et  approuve,  au 
par.  73,  le  passage  suivant  des  motifs  du  juge  de  pre- 
miere instance  : 

Dans  le  meme  ordre  d'idee[s],  la  preuve  revele  que,  le 
10  janvier  1995,  Faucher  communique  avec  Neron  pour 
lui  signaler  que  la  lettre  du  1 8  decembre  contenait  deux 
affirmations  inexactes.  Elle  reconnait  aussi  que  la  reac- 
tion de  Neron  en  fut  une  d'etonnement  et  que  celui-ci  lui 
a  demande  quelques  jours  pour  verifier  l'exactitude  de 
ses  propos.  Neron  affirme  lui  avoir  demande  trois  jours. 
Cette  conversation  a  lieu  le  10  janvier  et  remission  est 
diffusee  le  12,  avant  meme  que  Neron  ait  pu  revenir  avec 
sa  version. 

Alors  se  pose  la  question  :  Pourquoi  cette  precipitation  et 
cette  hate  a  diffuser  ce  deuxieme  reportage  qui  contient 
des  informations  que  Ton  sait  etre  fausses  et  qu'on  n'a 
pas  donne  a  Neron  la  faculte  de  verifier  et  corriger  les 
affirmations  qui  s'averent  etre  fausses?  Est-ce  qu'on  ne 
peut  pas  penser  que,  si  Neron  avait  pu  donner  sa  version 
et  corriger  les  inexactitudes,  le  contenu  du  reportage 
aurait  ete  different?  Cette  hate  n'est  pas  seulement  le  fait 
de  la  journaliste  mais  celui  de  toute  l'equipe. 

Pelletier,  le  redacteur  en  chef,  a  reconnu  devant  la  Cour 
qu'il  etait  au  courant  de  la  conversation  telephonique 
de  Faucher  et  de  Neron  du  10  janvier  1995.  II  savait 
que  Neron  avait  demande  un  court  delai  pour  verifier 
l'information  par  lui-meme.  II  savait  que  la  Chambre 
[des  notaires]  avait  refuse  de  commenter  la  lettre  et,  par 
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letter  and,  consequently,  on  its  content.  The  team  nev- 
ertheless decided  to  broadcast  the  report  anyway,  which 
leads  one  to  believe  that  the  decision  was  deliberate  and 
intentional. 

Mailhot  J. A.  also  agreed  with  the  trial  judge 
that  the  content  of  the  letter  was  portrayed  in  a 
misleading  and  incomplete  fashion.  Instead  of  an 
accurate  synopsis  of  the  content  of  the  letter,  Le 
Point's  journalists  engaged  in  a  [TRANSLATION] 
"wrongful  pruning",  selectively  choosing  to  high- 
light only  the  two  errors,  and  not  Mr.  Neron's  other 
concerns.  Mailhot  J. A.  agreed  with  the  trial  judge 
that  Le  Point's  journalists  took  the  letter  as  a  criti- 
cism of  their  work  [TRANSLATION]  "and  that  they 
had  to  show  the  person  who  wrote  it  that  you  do  not 
attack  journalists  like  that"  (para.  81),  even  if  the 
letter's  sole  purpose  was  to  arrange  a  meeting.  The 
apparent  purpose  of  the  first  broadcast  was  to  look 
into  whether  professional  bodies  like  the  CNQ  were 
fulfilling  their  mandate  to  the  public.  In  the  opin- 
ion of  Mailhot  J. A.,  however,  the  second  broadcast 
no  longer  had  this  as  its  purpose,  but  was  instead  a 
response  to  Mr.  Neron's  criticism  of  their  work.  This 
was  evidenced  by  the  fact  that  in  the  report  Le  Point 
used  language  such  as  "the  CNQ  accuses  us"  (para. 
74  (italics  in  original)),  even  though  the  CNQ  had 
already  disassociated  itself  from  the  content  of  the 
letter. 

Mailhot  J.A.  found  further  evidence  that  Le  Point 
was  more  interested  in  responding  to  this  criticism 
than  protecting  the  public  interest  in  the  following 
excerpt  from  a  letter  written  by  the  editor-in-chief, 
Mr.  Pelletier,  to  the  Conseil  de  presse  du  Quebec  (at 
para.  75): 

[TRANSLATION]  The  lawsuit  that  public  relations  special- 
ist Gilles  E.  Neron  has  brought  against  us  results  from 
his  decision  to  send  us,  on  December  18,  1994,  a  letter 
critical  of  our  December  15,  1994  report  on  his  client,  the 
Chambre  des  notaires  du  Quebec. 

This  letter,  of  which  he  sent  a  copy  to  the  Chambre  des 
notaires  du  Quebec  on  the  same  day  he  sent  it  to  us,  con- 
tained very  serious  accusations  levelled  not  only  against 
Le  Point,  but  also  against  citizens  who  had  for  some  time 
been  accusing  the  Chambre  of  treating  them  unfairly  and 
who  were  interviewed  as  part  of  our  December  15  report 
on  the  CNQ. 


consequent,  son  contenu.  Malgre  tout  cela,  l'equipe  a 
decide  de  passer  le  reportage  quand  meme,  et  il  est  alors 
permis  de  penser  que  la  decision  fut  arretee  de  propos 
delibere  et  intentionnel. 

La  juge  Mailhot  convient  egalement  avec  le  juge 
de  premiere  instance  que  le  contenu  de  la  lettre  a 
ete  presente  de  maniere  trompeuse  et  incomplete. 
Au  lieu  d'en  faire  un  resume  fidele,  les  journalis- 
tes  du  Point  ont  precede  a  un  «  elagage  fautif  »  en 
choisissant  de  ne  relever  que  les  deux  inexactitudes, 
sans  mentionner  les  autres  preoccupations  de  M. 
Neron.  La  juge  Mailhot  souscrit  a  1' opinion  du  juge 
de  premiere  instance  selon  laquelle  les  journalistes 
du  Point  consideraient  que  la  lettre  etait  une  critique 
de  leur  travail  «  et  qu'il  fallait  faire  comprendre  a 
son  auteur  qu'on  ne  s'en  prend  pas  comme  ca  aux 
journalistes  »  (par.  81),  et  ce,  meme  si  la  lettre  avait 
seulement  pour  but  d' organiser  une  rencontre.  Le 
premier  reportage  visait  apparemment  a  verifier  si 
des  ordres  professionnels  comme  la  CNQ  remplis- 
saient  leur  mandat  envers  le  public.  Cependant,  la 
juge  Mailhot  estime  que  ce  n'etait  plus  l'objectif  du 
deuxieme  reportage,  qui  se  voulait  plutot  une  reac- 
tion a  la  critique  du  travail  des  journalistes  formulee 
par  M.  Neron,  comme  en  fait  foi  l'utilisation,  dans 
ce  reportage,  de  termes  tels  «  la  CNQ  nous  accuse  » 
(par.  74  (en  italique  dans  1' original)),  en  depit  du  fait 
que  la  CNQ  s'etait  deja  dissociee  du  contenu  de  la 
lettre. 

Selon  la  juge  Mailhot,  l'extrait  suivant  d'une 
lettre  adressee  par  le  redacteur  en  chef,  M.  Pelletier, 
au  Conseil  de  presse  du  Quebec  prouve  egalement 
que  les  journalistes  du  Point  etaient  plus  interesses 
a  repondre  a  cette  critique  qu'a  proteger  l'interet 
public  (par.  75)  : 

Le  proces  que  nous  fait  M.  Gilles  E.  Neron,  relationniste, 
a  ete  engendre  par  sa  decision  de  nous  transmettre  le  18 
decembre  1994  une  critique  de  notre  reportage  du  15 
decembre  1994  sur  la  Chambre  des  [n]otaires  du  Quebec, 
son  client. 

Cette  lettre  dont  il  envoie  copie  a  la  Chambre  des 
[n]otaires  du  Quebec  le  jour  meme  oil  il  nous  la  poste, 
contenait  de  tres  graves  accusations  contre  non  seulement 
Le  Point  mais  aussi  des  citoyens  qui  accusaient  depuis 
longtemps  la  Chambre  de  les  avoir  injustement  traites  et 
qui  avaient  ete  interviewed  dans  le  cadre  de  notre  repor- 
tage du  15  decembre  sur  la  CNQ. 
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Mailhot  J. A.  went  on  to  note  that,  although 
it  was  true  that  Mr.  Lacroix  had  not  been  reim- 
bursed by  the  CNQ,  he  had  been  at  least  partially 
reimbursed  by  a  third  party.  This  attenuated  some- 
what the  gravity  of  the  error  with  respect  to  Mr. 
Lacroix.  She  did  agree  that  circulating  the  unveri- 
fied rumour  that  Mr.  Theriault  was  the  brother  of 
Roch  Theriault  could  justifiably  be  considered  rep- 
rehensible by  the  journalist,  if  it  was  done  inten- 
tionally. Mailhot  J. A.  went  on  to  rule  that  even  if 
it  could  be  said  that  the  CBC  had  an  obligation 
to  inform  the  public  that  the  CNQ  was  circulat- 
ing false  information  and  had  a  negative  attitude 
towards  the  people  it  was  supposed  to  protect,  the 
CBC  first  had  to  ensure  that  the  false  information 
was  in  fact  endorsed  by  the  professional  order.  It 
is  also  important  to  transmit  all  the  information  to 
the  public,  that  is  to  say,  the  content  of  the  letter  as 
a  whole.  It  was  not  sufficient  to  simply  verify  that 
Mr.  Neron  had  a  general  mandate  from  the  CNQ  at 
the  time  the  letter  was  written,  especially  since  Le 
Point's  journalists  knew  about  the  rumours  as  far 
back  as  November  1994,  when  they  were  prepar- 
ing for  the  first  broadcast. 

In  short,  Mailhot  J.  A.  agreed  with  the  trial  judge 
that  Le  Point's  journalists  had  entrapped  Mr.  Neron 
and  used  him  to  get  back  at  the  CNQ.  She  stated  the 
following  at  para.  82: 

[TRANSLATION]  There  is  no  doubt  that  a  news  organi- 
zation may  publish  information  contained  in  a  com- 
munication when  the  information  is  of  public  interest. 
However,  if  the  organization  knows  that  the  informa- 
tion is  incorrect  and  that  the  sender  of  the  communi- 
cation is  unaware  of  the  error  and  has  even  asked  for 
a  short  period  of  time  to  check  it,  if  the  organization 
rushes  to  release  the  information  after  first  subjecting  it 
to  a  wrongful  pruning,  and  if  what  appears  on  the  screen 
seems  to  attribute  the  letter  to  the  author,  then,  in  those 
circumstances,  the  organization  has  maliciously  abused 
its  position. 

Mailhot  J.  A.  referred  to  the  decision  of  the  Quebec 
Court  of  Appeal  in  Radio  Sept-Iles,  supra,  at  p. 
1818.  She  adopted  the  definition  of  civil  liability  for 
defamation  established  in  that  case  and  concluded 
that  the  trial  judge  had  correctly  found  fault  in  the 
case  at  bar. 


La  juge  Mailhot  ajoute  que,  meme  s'il  est  vrai 
que  M.  Lacroix  n'a  pas  ete  rembourse  par  la  CNQ,  il 
l'a  ete,  du  moins  en  partie,  par  un  tiers.  Cela  attenue 
quelque  peu  la  gravite  de  1' inexactitude  relative  a  M. 
Lacroix.  Elle  convient  que  les  journalistes  pouvaient 
considerer  a  juste  titre  comme  une  attitude  reprehen- 
sible, si  elle  etait  intentionnelle,  la  propagation  de  la 
rumeur  non  verifiee  selon  laquelle  M.  Theriault  etait 
le  frere  de  Roch  Theriault.  Selon  elle,  meme  si  Ton 
peut  admettre  qu'elle  etait  tenue  d'informer  la  popu- 
lation que  la  CNQ  diffusait  des  faussetes  et  adoptait 
une  attitude  negative  a  l'egard  de  gens  qu'elle  etait 
censee  proteger,  la  SRC  devait  d'abord  s' assurer 
que  ces  faussetes  avaient  ete  endossees  par  l'ordre 
professionnel.  II  importe  egalement  de  transmettre 
toute  rinformation  au  public,  c'est-a-dire  tout  le 
contenu  de  la  lettre.  II  ne  suffisait  pas  de  verifier 
si  M.  Neron  etait  investi  d'un  mandat  general  de  la 
CNQ  a  l'epoque  ou  il  a  ecrit  la  lettre,  d'autant  plus 
que  les  journalistes  du  Point  etaient  au  courant  de 
ces  rumeurs  des  novembre  1994,  au  moment  oil  ils 
preparaient  le  premier  reportage. 


Bref,  la  juge  Mailhot  est  d' accord  avec  le  juge  de 
premiere  instance  pour  conclure  que  les  journalistes 
du  Point  ont  piege  M.  Neron  et  s'en  sont  servi  pour 
se  venger  de  la  CNQ.  On  trouve  ces  commentaires 
au  par.  82  : 

Certes,  un  organe  d' information  peut  publier  une  infor- 
mation contenue  dans  une  communication,  lorsque  celle- 
ci  contient  une  information  d'interet  general.  Toutefois, 
si  l'organe  sait  que  Finformation  est  erronee,  que  Fauteur 
de  la  communication  l'ignore  et,  au  surplus,  demande  un 
delai  tres  court  pour  verifier,  et  que  cet  organe  d' infor- 
mation publie  precipitamment  finformation  en  cause, 
au  surplus  en  y  faisant  un  elagage  fautif,  et  que  1' image 
projetee  a  l'ecran  semble  l'attribuer  a  l'auteur  de  la  lettre, 
dans  ces  circonstances,  l'organe  abuse  de  sa  situation 
malicieusement. 

La  juge  Mailhot  mentionne  1' arret  de  la  Cour  d'ap- 
pel  du  Quebec  Radio  Sept-Iles,  precite,  p.  1818. 
Faisant  sienne  la  definition  de  la  responsabilite 
civile  pour  diffamation  qu'on  y  donne,  elle  decide 
que  le  juge  de  premiere  instance  a  eu  raison  de  con- 
clure a  l'existence  d'une  faute  en  l'espece. 
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Mailhot  J. A.  then  turned  to  a  consideration  of 
damages.  She  upheld  the  trial  judge's  award  for 
pecuniary  and  moral  damages.  The  appeal  judge 
did,  however,  decide  that  the  award  for  puni- 
tive damages  was  too  low.  She  raised  the  amount 
owed  by  the  CBC  to  Mr.  Neron  and  his  company 
to  $100,000  each  from  the  $50,000  awarded  by  the 
trial  judge  and  stated  that  the  CBC's  liability  for  this 
amount  was  not  solidary.  Mailhot  J.  A.  further  clari- 
fied that  it  was  the  CBC  that  was  to  be  held  liable, 
and  not  its  employees  in  any  direct  sense. 


Mailhot  J.  A.  adopted  the  reasons  of  Fish  J.A.  (as 
he  then  was)  who,  as  shall  be  noted  below,  varied  the 
trial  judge's  decision  to  find  the  CNQ  and  the  CBC 
solidarily  liable,  ruling  instead  that  the  two  were  to 
be  held  liable  in  solidum.  Based  on  a  recent  decision 
of  the  Quebec  Court  of  Appeal  in  Viel  v.  Entreprises 
immobilieres  du  terroir  Itee,  [2002]  R.J.Q.  1262, 
Mailhot  J.A.  ruled  that  the  trial  judge's  award  of 
extrajudicial  fees  should  be  set  aside.  She  adopted 
the  reasons  of  Fish  J.A.  on  this  point  as  well,  with 
the  exception  that  she  upheld  the  trial  judge's  award 
of  $8,153  for  expert  fees,  which  she  did  not  view  as 
extrajudicial  fees. 


(b)  Fish  J.A. 

Fish  J.A.  found  that  the  trial  judge  committed  a 
palpable  error  in  concluding  that  the  factors  in  this 
case  were  essentially  the  same  as  in  Hill,  supra. 
He  reduced  the  trial  judge's  award  of  moral  dam- 
ages to  $150,000  from  the  $300,000  awarded  at 
trial.  He  also  set  aside  entirely  the  moral  damages 
awarded  by  the  trial  judge  to  GEN  Communication 
($25,000).  He  found  that  the  interposition  of  GEN 
Communication  between  the  CNQ  and  Neron  pro- 
vided no  legal  or  logical  justification  for  award- 
ing GEN  Communication  any  moral  damages  at 
all.  Fish  J.A.  further  reduced,  for  the  same  reason, 
the  award  of  pecuniary  damages  in  favour  of  GEN 
Communication  to  $25,000  from  $200,000. 


La  juge  Mailhot  passe  ensuite  a  l'examen  des 
dommages.  Elle  confirme  les  montants  de  domma- 
ges  pecuniaires  et  moraux  accordes  par  le  juge  de 
premiere  instance.  Toutefois,  elle  juge  insuffisants 
les  dommages-interets  punitifs  qu'il  a  accordes.  Elle 
fait  passer  de  50  000  $  a  100  000  $  le  montant  que 
le  juge  de  premiere  instance  a  ordonne  a  la  SRC  de 
verser,  a  ce  titre,  a  M.  Neron  et  a  sa  societe,  et  pre- 
cise que  la  SRC  n'est  pas  solidairement  responsa- 
ble  avec  la  CNQ  a  l'egard  de  ce  montant.  La  juge 
Mailhot  ajoute  que  la  SRC  doit  etre  tenue  responsa- 
ble,  mais  qu'aucune  condamnation  ne  doit  etre  pro- 
noncee  directement  contre  ses  employes. 

La  juge  Mailhot  souscrit  aux  motifs  du  juge  Fish 
(maintenant  juge  de  notre  Cour)  qui,  comme  nous 
le  verrons  plus  loin,  modifie  la  decision  du  juge  de 
premiere  instance  de  tenir  la  CNQ  et  la  SRC  res- 
ponsables  solidairement,  et  conclut  qu'elles  doi- 
vent  plutot  etre  tenues  responsables  in  solidum.  Se 
fondant  sur  l'arret  recent  de  la  Cour  d'appel  du 
Quebec  Viel  c.  Entreprises  immobilieres  du  terroir 
Itee,  [2002]  R.J.Q.  1262,  la  juge  Mailhot  statue  qu'il 
y  a  lieu  d'annuler  la  condamnation  aux  honoraires 
extrajudici aires  prononcee  par  le  juge  de  premiere 
instance.  Elle  souscrit  egalement  aux  motifs  du  juge 
Fish  sur  ce  point,  sauf  qu'elle  confirme  la  decision 
du  juge  de  premiere  instance  d'accorder  la  somme 
de  8  153  $  pour  les  frais  d'expertise,  qu'elle  ne  per- 
coit  pas  comme  des  honoraires  extrajudiciaires. 

b)    Le  juge  Fish 

Le  juge  Fish  estime  que  le  juge  de  premiere  ins- 
tance a  commis  une  erreur  manifeste  en  concluant 
que  les  elements  en  jeu  en  l'espece  sont  sensiblement 
les  memes  que  dans  1' affaire  Hill,  precitee.  II  reduit 
a  150  000  $  le  montant  de  dommages  moraux  de 
300  000  $  accorde  en  premiere  instance.  De  meme, 
il  annule  completement  la  somme  de  25  000  $  que 
ce  dernier  a  accorde  a  titre  de  dommages  moraux  a 
GEN  Communication.  Selon  lui,  1' interposition  de 
GEN  Communication  entre  la  CNQ  et  M.  Neron  ne 
justifiait  ni  juridiquement  ni  logiquement  1' attribu- 
tion de  dommages  moraux  a  GEN  Communication. 
De  plus,  le  juge  Fish  ramene,  pour  la  meme  raison, 
a  25  000  $  le  montant  de  dommages  pecuniaires  de 
200  000  $  accorde  a  GEN  Communication. 
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Fish  J.  A.  otherwise  agreed  with  Mailhot  J.  A.  that 
the  CBC's  Mise  au  Point  segment  was  defamatory.  It 
damaged  Mr.  Neron's  reputation  by  misrepresenting 
his  letter  to  Ms.  Lescop  as  a  disingenuous  attempt  to 
mislead  the  CBC  and,  through  it,  the  public  that  is 
its  audience.  Neither  of  the  CBC's  defences  to  this 
established  defamation  could  stand.  Its  claim  that 
Mr.  Neron  consented  to  the  January  12th  broad- 
cast is  contradicted  by  the  evidence  that  the  letter 
was  aimed  at  arranging  a  meeting  with  Ms.  Lescop 
and  by  Mr.  Neron's  evidence  that  he  had  repeatedly 
stressed  that  the  letter  was  not  intended  for  publica- 
tion. The  CBC's  argument  that  the  mere  delivery  of 
the  letter  constituted  consent  flies  in  the  face  of  these 
facts,  and  of  the  trial  judge's  finding  that  it  was  evi- 
dent from  both  the  form  and  content  of  the  letter  that 
it  was  not  meant  for  publication. 


Fish  J. A.  then  responded  to  the  CBC's  second 
defence,  namely  that  its  constitutionally  enshrined 
freedom  of  expression  and  freedom  of  the  press 
obviated  the  need  for  consent.  Freedom  of  expres- 
sion and  freedom  of  the  press  do  not  grant  the  right 
to  broadcast  or  publish  with  impunity  letters,  tele- 
phone calls,  faxes  and  e-mail  messages  received  by 
electronic  or  print  media  that  are  not  sent  to  them  for 
broadcast  or  publication.  Such  communications  are 
"private",  in  the  sense  that  the  senders  are  entitled  to 
expect  that  their  words  will  not,  without  their  con- 
sent, be  made  public.  Nor  can  it  be  said  that  freedom 
of  expression  and  freedom  of  the  press  carry  with 
them  a  licence  to  defame.  In  purporting  to  exercise 
these  freedoms,  no  one  may  unjustifiably  damage 
another  person's  reputation. 

Finally,  Fish  J. A.  dealt  with  the  CBC's  argument 
that  a  publisher  of  defamatory  matter  can  escape 
condemnation  by  demonstrating  that  the  impugned 
publication  was  carried  out  in  good  faith  and  in  the 
public  interest.  He  held  that  such  a  defence  cannot 
stand  where,  as  here,  the  defamatory  material  was 
published  "in  an  incomplete,  tendentious  or  unfair 
manner"  (para.  259).  Fish  J. A.  agreed  with  the 
trial  judge,  and  the  CBC's  ombudsman,  that  the 


Le  juge  Fish  convient  par  ailleurs  avec  la  juge 
Mailhot  que  la  Mise  au  Point  de  la  SRC  etait  dif- 
famatoire.  Elle  a  porte  atteinte  a  la  reputation  de 
M.  Neron  en  presentant  faussement  sa  lettre  a 
Mme  Lescop  comme  une  tentative  fallacieuse  d'in- 
duire  en  erreur  la  SRC  et,  du  meme  coup,  le  public 
qui  constitue  son  auditoire.  Aucun  des  moyens  de 
defense  que  la  SRC  a  opposes  a  cette  diffamation 
prouvee  ne  saurait  etre  retenu.  Son  argument  vou- 
lant  que  M.  Neron  ait  consenti  a  la  diffusion  du 
reportage  du  12  janvier  est  contredit  par  la  preuve 
que  la  lettre  avait  pour  but  d' organiser  une  rencontre 
avec  Mme  Lescop  et  que  M.  Neron  avait,  a  maintes 
reprises,  insiste  sur  le  fait  qu'elle  n'etait  pas  destinee 
a  etre  publiee.  La  pretention  de  la  SRC  que  la  simple 
remise  de  la  lettre  equivalait  a  un  consentement  con- 
tredit ces  faits  et  la  conclusion  du  juge  de  premiere 
instance  selon  laquelle  il  etait  evident  que,  compte 
tenu  de  sa  forme  et  de  son  contenu,  la  lettre  n'etait 
pas  destinee  a  etre  publiee. 

Le  juge  Fish  repond  ensuite  au  deuxieme  moyen 
de  defense  de  la  SRC  voulant  que  le  droit  a  la 
liberte  d' expression  et  a  la  liberte  de  presse  que  la 
Constitution  lui  garantit  rende  inutile  le  consente- 
ment. La  liberte  d' expression  et  la  liberte  de  presse 
ne  permettent  pas  de  diffuser  ou  de  publier,  en  toute 
impunite,  le  contenu  des  lettres,  des  appels  telepho- 
niques,  des  telecopies  ou  des  courriels  adresses  a  la 
presse  electronique  ou  ecrite,  qui  ne  sont  pas  desti- 
nes a  etre  diffuses  ou  publies.  Ces  communications 
sont  «  privees  »  en  ce  sens  que  leur  auteur  est  en 
droit  de  s'attendre  a  ce  que  ses  propos  ne  soient  pas 
rendus  publics  sans  son  consentement.  On  ne  saurait 
dire  non  plus  que  la  liberte  d' expression  et  la  liberte 
de  presse  permettent  en  soi  de  diffamer.  Quiconque 
pretend  exercer  ces  libertes  ne  peut  porter  atteinte  de 
maniere  injustifiable  a  la  reputation  d'autrui. 

Enfin,  le  juge  Fish  examine  1' argument  de  la 
SRC  selon  lequel  celui  qui  publie  une  matiere  dif- 
famatoire  peut  echapper  a  une  condamnation  en 
demontrant  que  la  publication  contestee  a  ete  faite 
de  bonne  foi  et  dans  l'interet  public.  II  conclut  que 
ce  moyen  de  defense  ne  peut  pas  etre  retenu  lors- 
que,  comme  en  l'espece,  la  matiere  diffamatoire  est 
publiee  [TRADUCTION]  «  d'une  maniere  incomplete, 
tendancieuse  ou  inequitable  »  (par.  259).  A  l'instar 
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broadcast  had  the  appearance  of  a  settling  of 
accounts.  "It  certainly  had  that  tilt,  tone  and  tex- 
ture" (para.  264).  Moreover,  he  found  no  reason  to 
disturb  the  trial  judge's  determination  that  the  two 
errors  in  Neron's  letter  were  not  matters  of  public 
importance  (see  para.  272).  As  such,  Fish  J. A.  found 
that  the  broadcast  was  not  a  legitimate  exercise  in 
freedom  of  expression,  "but  rather  an  abuse  by  the 
CBC  and  its  employees  of  their  vast  power  to  influ- 
ence public  perception  and  to  shape  public  opinion" 
(para.  272). 


Fish  J. A.  found,  as  mentioned  above,  that  the  trial 
judge  erred  in  condemning  the  CNQ  and  the  CBC 
solidarily.  The  CBC's  fault  was  extra-contractual 
and  juridically  independent  of  the  contractual  fault 
attributed  by  the  trial  judge  to  the  CNQ.  Solidarity 
between  debtors  exists,  as  art.  1525  C.C.Q.  makes 
clear,  "only  where  it  is  expressly  stipulated  by  the 
parties  or  imposed  by  law".  Fish  J.A.  concluded 
that  neither  condition  was  met  in  the  case  at  bar. 
However,  although  the  faults  imputed  to  the  CBC 
and  the  CNQ  are  from  different  sources,  they  are 
factually  related,  reasonably  contemporaneous  and 
cumulative  in  their  impact  on  Mr.  Neron  and  his 
company.  It  would  be  difficult,  in  these  circum- 
stances, to  divide  the  global  debt  owed  to  Mr.  Neron 
by  the  CBC  and  the  CNQ.  So  Fish  J.A.  relied  on  this 
Court's  decision  in  Prevost-Masson  v.  General  Trust 
of  Canada,  [2001]  3  S.C.R.  882,  2001  SCC  87,  and 
concluded  that  "[i]t  seems  preferable  by  far  to  hold 
them  responsible  in  solidum"  (para.  281).  Then, 
based  on  the  findings  of  the  trial  judge  he  held  them 
equally  responsible  as  regards  one  another. 


Fish  J.A.  agreed  with  Mailhot  J.A.  that  this  was 
not  a  case  for  an  award  of  extrajudicial  fees,  or 
solicitor-client  costs,  relying  on  the  decision  of  this 
Court  in  Aubry  v.  Editions  Vice-Versa  inc.,  [1998]  1 


du  juge  de  premiere  instance  et  de  1' ombudsman  de 
la  SRC,  le  juge  Fish  estime  lui  aussi  que  le  repor- 
tage diffuse  ressemblait  a  un  reglement  de  compte 
([TRADUCTION]  «  II  en  avait  certainement  1' allure, 
le  ton  et  la  texture  »  (par.  264)).  De  plus,  il  ne  voit 
aucune  raison  de  modifier  la  decision  du  juge  de 
premiere  instance  selon  laquelle  les  deux  inexacti- 
tudes contenues  dans  la  lettre  de  M.  Neron  n'etaient 
pas  des  questions  d'interet  public  (voir  par.  272). 
Pour  cette  raison,  le  juge  Fish  conclut  que  la  dif- 
fusion du  reportage  constituait  non  pas  un  exercice 
legitime  de  la  liberte  d'expression,  [TRADUCTION] 
«  mais  plutot  un  exercice  abusif  du  vaste  pouvoir 
d'influencer  la  perception  du  public  et  de  facon- 
ner  son  opinion,  dont  sont  investis  la  SRC  et  ses 
employes  » (par.  272). 

Comme  je  1'  ai  deja  mentionne,  le  juge  Fish  estime 
que  le  juge  de  premiere  instance  a  commis  une  erreur 
en  condamnant  solidairement  la  CNQ  et  la  SRC.  En 
effet,  en  raison  de  son  caractere  extracontractuel,  la 
faute  commise  par  la  SRC  etait  juridiquement  inde- 
pendante  de  la  faute  contractuelle  imputee  a  la  CNQ 
par  le  juge  de  premiere  instance.  Comme  l'indique 
clairement  l'art.  1525  C.c.Q.,  la  solidarite  entre  les 
debiteurs  n'existe  que  « lorsqu'elle  est  expressement 
stipulee  par  les  parties  ou  prevue  par  la  loi ».  Selon  le 
juge  Fish,  aucune  de  ces  conditions  n'est  remplie  en 
l'espece.  Cependant,  bien  que  les  fautes  imputees  a 
la  SRC  et  a  la  CNQ  proviennent  de  sources  differen- 
tes,  elles  demeurent  connexes  sur  le  plan  factuel  en 
plus  d'etre  raisonnablement  concomitantes,  et  elles 
ont  une  incidence  cumulative  sur  M.  Neron  et  sa 
societe.  Dans  ces  circonstances,  il  serait  difficile  de 
scinder  le  montant  global  que  la  SRC  et  la  CNQ  doi- 
vent  a  M.  Neron.  Le  juge  Fish  se  fonde  done  sur  l'ar- 
ret  de  notre  Cour  Prevost-Masson  c.  Trust  General 
du  Canada,  [2001]  3  R.C.S.  882, 2001  CSC  87,  pour 
conclure  qu' [TRADUCTION]  «  il  semble  de  loin  pre- 
ferable de  les  tenir  responsables  in  solidum  »  (par. 
281).  Ensuite,  compte  tenu  des  conclusions  du  juge 
de  premiere  instance,  il  les  tient  aussi  mutuellement 
responsables. 

Le  juge  Fish  convient  avec  la  juge  Mailhot 
que,  compte  tenu  de  l'arret  de  notre  Cour  Aubry 
c.  Editions  Vice-Versa  inc.,  [1998]  1  R.C.S.  591, 
la  presente  affaire  ne  se  prete  pas  a  l'attribution 
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S.C.R.  591.  He  further  ruled  that  taking  into  account 
all  the  circumstances,  especially  the  very  substantial 
and  generous  damages  awarded  by  the  trial  judge 
under  other  heads,  he  would  reduce  the  award  of 
punitive  damages  against  the  CBC  and  the  CNQ  to 
$15,000  each,  payable  to  Neron  alone. 


(2)  Minority  Judgment  of  Otis  J.A. 

Otis  J.A.  agreed  with  Mailhot  J.A.'s  assessment 
of  damages,  with  the  exception  that  she  would  have 
awarded  solicitor-client  costs  against  the  CNQ.  Otis 
J.A.  concluded,  though,  that  the  CBC  and  its  journal- 
ists were  not  at  fault  with  respect  to  Mr.  Neron  and 
GEN  Communication.  She  noted  the  trial  judge's 
finding  that  [TRANSLATION]  "[t]he  two  errors  Neron 
may  have  unintentionally  made  originated  with  the 
CNQ,  which  conveyed  unfounded  rumours"  (para. 
323).  She  also  focussed  on  the  fact  that,  in  the 
months  following  the  January  12th  broadcast,  the 
Office  des  professions  du  Quebec  had  intervened  to 
demand  that  the  CNQ  institute  a  remedial  plan,  and 
in  the  absence  of  this,  threatened  to  place  the  CNQ 
under  administrative  trusteeship  in  order  to  properly 
assure  the  protection  of  the  public.  The  committee 
formed  to  address  the  problems  at  the  CNQ  pro- 
duced a  report  in  November  1995.  The  trial  judge 
considered  this  report  and  noted:  [TRANSLATION] 
"This  report  is  especially  critical  of  the  president, 
the  director  general  and  the  syndic's  office.  It  recom- 
mends a  series  of  measures  that  are  indicative  of  a 
deplorable  internal  situation"  (para.  326).  Moreover, 
at  about  the  same  time  the  president,  director  gen- 
eral and  syndic  all  offered  to  resign.  The  two  nota- 
ries mentioned  in  the  broadcasts  were  struck  off  the 
roll,  one  of  them  for  life  and  the  other  for  a  period 
of  32  years.  In  short,  Otis  J.A.  chose  to  highlight  the 
positive  effects  that  the  January  12th  broadcast  may 
have  had  on  protection  of  the  public,  and  on  turning 
things  around  at  the  CNQ. 


From  a  legal  perspective,  Otis  J.A.  ruled  that  the 
CBC  had  not  committed  any  fault.  The  public's  right 


d'honoraires  extrajudiciaires  ou  de  depens  sur  la 
base  avocat-client.  II  ajoute  qu'en  raison  de  Pen- 
semble  des  circonstances  et,  plus  particuliere- 
ment,  des  dommages-interets  tres  eleves  et  gene- 
reux  accordes  a  d'autres  egards  par  le  juge  de 
premiere  instance,  il  reduirait  a  15  000  $  le  mon- 
tant  des  dommages-interets  punitifs  que  la  SRC  et 
la  CNQ  devraient  respectivement  payer  a  M.  Neron 
uniquement. 

(2)  La  dissidence  de  la  juge  Otis 

La  juge  Otis  souscrit  a  revaluation  des  dom- 
mages  de  la  juge  Mailhot,  sauf  qu'elle  ordonnerait 
a  la  CNQ  de  payer  des  depens  sur  la  base  avocat- 
client.  Toutefois,  elle  estime  que  la  SRC  et  ses  jour- 
nalistes  n'ont  commis  aucune  faute  a  l'egard  de  M. 
Neron  et  de  GEN  Communication.  Elle  note  la  con- 
clusion du  juge  de  premiere  instance  selon  laquelle 
«  [l]es  deux  erreurs  que  Neron  a  pu  commettre  sans 
le  vouloir  emanaient  de  la  CNQ,  qui  vehiculait  des 
rumeurs  non  fondees  »  (par.  323).  Elle  insiste  egale- 
ment  sur  le  fait  que,  pendant  les  mois  qui  ont  suivi 
le  reportage  du  12  janvier,  l'Office  des  professions 
du  Quebec  est  intervenu  pour  exiger  Petablissement 
d'un  plan  de  redressement  par  la  CNQ,  a  defaut  de 
quoi  il  pourrait  la  mettre  en  tutelle  administrative 
afin  d'assurer,  comme  il  se  doit,  la  protection  du 
public.  Le  comite  forme  pour  etudier  les  problemes 
de  la  CNQ  a  produit  son  rapport  en  novembre  1995. 
Apres  P avoir  examine,  le  juge  de  premiere  instance 
a  souligne  que  «  [c]e  rapport  est  particulierement 
critique  a  l'egard  de  la  presidence,  de  la  direction 
generale  et  du  bureau  du  syndic.  II  recommande 
tout  un  train  de  mesures  qui  denotent  une  situation 
interne  deplorable  »  (par.  326).  De  surcroit,  pendant 
a  peu  pres  la  meme  periode,  la  presidente,  le  direc- 
teur  general  ainsi  que  le  syndic  ont  tous  presente 
leur  demission.  Les  deux  notaires  mentionnes  dans 
les  reportages  ont  ete  radies  Pun  a  vie  et  Pautre  pour 
une  periode  de  32  ans.  Bref,  la  juge  Otis  choisit  de 
souligner  les  effets  positifs  que  le  reportage  du  12 
janvier  peut  avoir  eu  pour  ce  qui  est  d'assurer  la  pro- 
tection du  public  et  de  faire  bouger  les  choses  a  la 
CNQ. 

Sur  le  plan  juridique,  la  juge  Otis  conclut  a  Pab- 
sence  de  faute  de  la  part  de  la  SRC.  Le  droit  du 
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to  information  is  embodied  in  freedom  of  expres- 
sion and  freedom  of  the  press.  She  stated  that  such 
fundamental  liberties  are  essential  to  our  democratic 
institutions.  They  are  the  foundation  for  the  dissem- 
ination of  ideas,  opinion  and  knowledge,  inspiring 
critical  thinking  and  ensuring  that  the  moral  and 
intellectual  character  of  our  political  and  social 
stakeholders  is  put  to  the  test. 

Otis  J. A.  ruled  that  the  December  18th  letter 
could  not  receive  privacy  protection  under  s.  5  of  the 
Quebec  Charter  and  arts.  35  and  36  C.C.Q.  It  could 
not  be  said  that  the  information  communicated  was 
confidential,  or  that  the  author  of  the  information 
viewed  it  as  essentially  a  private  exchange. 

Otis  J. A.  further  held  that  the  trial  judge  erred  in 
denying  the  CBC  the  right  to  broadcast  information 
that  was  true  and  in  the  public  interest.  In  her  opin- 
ion, this  error  stemmed  from  the  trial  judge's  earlier 
error  of  characterizing  the  letter  as  a  private  letter. 
It  was  in  the  public's  interest  to  know  that  the  CNQ 
was  circulating  false  information  about  the  com- 
plainants, who  were  people  the  CNQ  had  a  legal 
mission  to  protect.  The  essence  of  the  January  12th 
report  was  not  to  tarnish  the  reputation  of  the  CNQ's 
agent,  Mr.  Neron,  but  to  alert  public  opinion. 


Nor  was  it  a  civil  fault  that  not  all  elements  of  the 
letter  were  revealed.  The  letter  was  not  private,  or 
protected  by  confidentiality.  Otis  J.  A.  then  stated,  at 
para.  356: 

[TRANSLATION]  It  would  certainly  have  been  desir- 
able, in  keeping  with  journalistic  standards,  to  cover  all 
aspects  of  the  letter  in  the  report.  However,  this  lack  of 
fairness  does  not  constitute  civil  fault.  Neither  the  nature 
nor  the  purpose  of  the  report  would  have  changed  in  any 
way  had  the  public  known  that  the  CNQ  was  unhappy  (1) 
that  the  December  15,  1994  broadcast  of  the  first  report 
was  repeatedly  advertised  in  advance,  (2)  that  viewers 
may  have  been  left  with  the  impression  that  the  chair- 
man of  the  Office  des  professions  was  going  to  ask  that 
the  CNQ  be  placed  under  trusteeship,  or  (3)  that  an  inap- 
propriate reference  had  been  made  to  the  notary  Potiron. 
None  of  these  three  minor  points  would  have  justified 


public  a  P  information  fait  partie  de  la  liberte  d' ex- 
pression et  de  la  liberte  de  presse.  Elle  estime  que 
ces  liberies  fondamentales  sont  essentielles  a  nos 
institutions  democratiques.  Elles  servent  d'assise 
a  la  diffusion  des  idees,  des  opinions  et  du  savoir, 
inspirant  la  pensee  critique  et  revelant  la  qualite  du 
jugement  moral  et  intellectuel  des  acteurs  de  la  vie 
politique  et  sociale. 

Selon  la  juge  Otis,  la  lettre  du  18  decembre  ne 
peut  pas  beneficier  de  la  protection  de  la  vie  privee 
prevue  a  Part.  5  de  la  Charte  quebecoise  ainsi 
qu'aux  art.  35  et  36  C.c.Q.  On  ne  peut  pas  soutenir 
que  P  information  communiquee  etait  confidentielle 
ou  que  Pauteur  de  cette  communication  la  conside- 
rait  comme  un  echange  essentiellement  prive. 

En  outre,  d'apres  la  juge  Otis,  le  juge  de  premiere 
instance  a  commis  une  erreur  en  refusant  a  la  SRC  le 
droit  de  diffuser  une  information  veridique  et  d'inte- 
ret  public.  A  son  avis,  cette  erreur  decoulait  de  celle 
que  le  juge  de  premiere  instance  avait  commise  ante- 
rieurement  en  qualifiant  la  lettre  de  missive  privee. 
II  etait  dans  Pinteret  de  la  population  de  savoir  que 
la  CNQ  propageait  de  fausses  informations  sur  les 
plaignants  qu'elle  avait  pourtant  pour  mission  legale 
de  proteger.  Le  reportage  du  12  janvier  avait  essen- 
tiellement pour  objet  d'alerter  Popinion  publique  et 
non  pas  de  ternir  la  reputation  du  mandataire  de  la 
CNQ,  M.  Neron. 

La  non-divulgation  de  tous  les  elements  de  la 
lettre  ne  constituait  pas  non  plus  une  faute  civile.  La 
lettre  ne  revetait  aucun  caractere  prive  et  n'etait  pro- 
tegee par  aucune  entente  de  confidentialite.  La  juge 
Otis  affirme  ceci,  au  par.  356  : 

II  aurait  certes  ete  souhaitable,  dans  le  respect  des 
normes  journalistiques,  que  tous  les  elements  de  la  lettre 
soient  traites  dans  le  reportage.  Toutefois,  ce  manque- 
ment  a  l'equite  ne  constitue  pas  une  faute  civile.  Que  le 
public  ait  su  que  la  CNQ  etait  mecontente  1)  que  Ton  ait 
annonce,  a  l'avance  et  de  maniere  repetitive,  la  diffusion 
du  premier  reportage  du  15  decembre  1994,  2)  que  Ton 
ait  pu  avoir  1' impression  que  le  president  de  1' Office  des 
professions  allait  demander  la  mise  en  tutelle  de  la  CNQ 
ou  3)  qu'il  etait  deplace  de  referer  au  notaire  Potiron 
n'aurait  rien  change  a  la  nature  et  au  but  du  reportage. 
Aucun  de  ces  trois  elements  mineurs  n'aurait  justifie  la 
mise  au  point  du  12  janvier  1995.  En  fait,  la  CNQ  et 
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the  January  12,  1995  update.  The  complaint  of  the  CNQ 
and  Gilles  E.  Neron  is  that  the  CBC  did  not  allow  them 
to  retract  their  erroneous  statements  gracefully.  In  fact, 
the  public  interest  made  it  imperative  that  this  conduct  be 
brought  to  light  in  order  to  contribute  to  the  CBC's  mis- 
sion to  keep  the  public  informed.  [Emphasis  in  original.] 

For  these  reasons,  Otis  J. A.  concluded  that  the  CBC 
was  not  at  fault  for  the  broadcast  of  the  December 
18,  1994  letter. 

C.    The  Granting  of  Leave  to  Appeal  to  This  Court 

On  June  19,  2003,  the  CBC  was  granted  leave  to 
appeal  to  this  Court.  The  CNQ  chose  not  to  appeal 
from  the  decision  against  it  by  the  Quebec  Court  of 
Appeal.  Consequently,  the  CNQ  has  already  paid 
the  sum  of  $783,153  in  compensatory  damages  and 
$100,000  in  exemplary  damages,  plus  interest  and 
an  additional  indemnity.  The  CBC,  given  the  con- 
demnation in  solidum,  has  also  paid  the  CNQ  the 
portion  of  the  damages  imputed  to  it,  as  well  as 
$15,000  in  exemplary  damages  to  Mr.  Neron,  all 
with  interest  and  an  additional  indemnity. 


IV.  Relevant  Legislative  Provisions 
Civil  Code  of  Quebec,  S.Q.  1991,  c.  64 

3.  Every  person  is  the  holder  of  personality  rights,  such 
as  the  right  to  life,  the  right  to  the  inviolability  and  integ- 
rity of  his  person,  and  the  right  to  the  respect  of  his  name, 
reputation  and  privacy. 

These  rights  are  inalienable. 

35.  Every  person  has  a  right  to  the  respect  of  his  reputa- 
tion and  privacy. 

No  one  may  invade  the  privacy  of  a  person  without  the 
consent  of  the  person  or  his  heirs  unless  authorized  by 
law. 

36.  The  following  acts,  in  particular,  may  be  considered 
as  invasions  of  the  privacy  of  a  person: 

(1)  entering  or  taking  anything  in  his  dwelling; 

(2)  intentionally  intercepting  or  using  his  private  com- 
munications; 

(3)  appropriating  or  using  his  image  or  voice  while  he 
is  in  private  premises; 


Gilles  E.  Neron  reprochent  a  la  SRC  de  ne  pas  leur  avoir 
permis  de  soustraire  leurs  propos  errones  avec  elegance. 
L'interet  public  commandait  justement  qu'un  tel  com- 
portement  soit  mis  en  evidence  afin  de  servir  la  mission 
d'information  publique.  [En  italique  dans  l'original.] 

Pour  ces  motifs,  la  juge  Otis  conclut  que  la  SRC 
n'a  commis  aucune  faute  en  diffusant  la  lettre  du  18 
decembre  1994. 

C.   L'autorisation  de  pourvoi  devant  notre  Cour 

Le  19  juin  2003,  l'appelante  la  SRC  obtient 
l'autorisation  de  se  pourvoir  devant  notre  Cour. 
La  CNQ  a  choisi  de  ne  pas  appeler  de  la  decision 
rendue  contre  elle  par  la  Cour  d'appel  du  Quebec. 
En  consequence,  la  CNQ  a  deja  verse  les  sommes  de 
783  153  $  a  titre  de  dommages-interets  compensa- 
toires  et  de  100  000  $  a  titre  de  dommages-interets 
exemplaires,  plus  les  interets  et  une  indemnite  addi- 
tionnelle.  A  la  suite  de  la  declaration  de  responsabi- 
lite  in  solidum,  l'appelante  la  SRC  a  egalement  paye 
a  la  CNQ  la  partie  des  dommages  qu'on  lui  avait 
imputee  et,  a  M.  Neron,  la  somme  de  15  000  $  a  titre 
de  dommages-interets  exemplaires,  le  tout  avec  inte- 
rets et  indemnite  additionnelle. 

IV.  Dispositions  legislatives  pertinentes 

Code  civil  du  Quebec,  L.Q.  1991,  ch.  64 

3.  Toute  personne  est  titulaire  de  droits  de  la  personna- 
lite,  tels  le  droit  a  la  vie,  a  l'inviolabilite  et  a  l'integrite  de 
sa  personne,  au  respect  de  son  nom,  de  sa  reputation  et  de 
sa  vie  privee. 

Ces  droits  sont  incessibles. 

35.  Toute  personne  a  droit  au  respect  de  sa  reputation  et 
de  sa  vie  privee. 

Nulle  atteinte  ne  peut  etre  portee  a  la  vie  privee  d'une 
personne  sans  que  celle-ci  ou  ses  heritiers  y  consentent 
ou  sans  que  la  loi  Fautorise. 

36.  Peuvent  etre  notamment  considered  comme  des  at- 
teintes  a  la  vie  privee  d'une  personne  les  actes  suivants  : 

1  Penetrer  chez  elle  ou  y  prendre  quoi  que  ce  soit; 

2  Intercepter  ou  utiliser  volontairement  une  com- 
munication privee; 

3  Capter  ou  utiliser  son  image  ou  sa  voix  lorsqu'elle 
se  trouve  dans  des  lieux  prives; 
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(4)  keeping  his  private  life  under  observation  by  any 
means; 

(5)  using  his  name,  image,  likeness  or  voice  for  a  pur- 
pose other  than  the  legitimate  information  of  the  public; 

(6)  using  his  correspondence,  manuscripts  or  other 
personal  documents. 

1457.  Every  person  has  a  duty  to  abide  by  the  rules 
of  conduct  which  lie  upon  him,  according  to  the  cir- 
cumstances, usage  or  law,  so  as  not  to  cause  injury  to 
another. 

Where  he  is  endowed  with  reason  and  fails  in  this 
duty,  he  is  responsible  for  any  injury  he  causes  to  another 
person  by  such  fault  and  is  liable  to  reparation  for  the 
injury,  whether  it  be  bodily,  moral  or  material  in  nature. 

He  is  also  liable,  in  certain  cases,  to  reparation  for 
injury  caused  to  another  by  the  act  or  fault  of  another 
person  or  by  the  act  of  things  in  his  custody. 

1478.  Where  an  injury  has  been  caused  by  several  per- 
sons, liability  is  shared  by  them  in  proportion  to  the  seri- 
ousness of  the  fault  of  each. 

The  victim  is  included  in  the  apportionment  when  the 
injury  is  partly  the  effect  of  his  own  fault. 

1525.  Solidarity  between  debtors  is  not  presumed;  it 
exists  only  where  it  is  expressly  stipulated  by  the  parties 
or  imposed  by  law. 

Solidarity  between  debtors  is  presumed,  however, 
where  an  obligation  is  contracted  for  the  service  or  carry- 
ing on  of  an  enterprise. 

The  carrying  on  by  one  or  more  persons  of  an  organ- 
ized economic  activity,  whether  or  not  it  is  commercial  in 
nature,  consisting  of  producing,  administering  or  alienat- 
ing property,  or  providing  a  service,  constitutes  the  carry- 
ing on  of  an  enterprise. 

Charter  of  Human  Rights  and  Freedoms,  R.S.Q., 
c.C-12 

3.  Every  person  is  the  possessor  of  the  fundamental 
freedoms,  including  freedom  of  conscience,  freedom 
of  religion,  freedom  of  opinion,  freedom  of  expression, 
freedom  of  peaceful  assembly  and  freedom  of  associa- 
tion. 

4.  Every  person  has  a  right  to  the  safeguard  of  his  dig- 
nity, honour  and  reputation. 

5.  Every  person  has  a  right  to  respect  for  his  private  life. 


4  Surveiller  sa  vie  privee  par  quelque  moyen  que  ce 
soit; 

5  Utiliser  son  nom,  son  image,  sa  ressemblance  ou 
sa  voix  a  toute  autre  fin  que  1' information  legitime  du 
public; 

6  Utiliser  sa  correspondance,  ses  manuscrits  ou  ses 
autres  documents  personnels. 

1457.  Toute  personne  a  le  devoir  de  respecter  les  regies 
de  conduite  qui,  suivant  les  circonstances,  les  usages  ou 
la  loi,  s'imposent  a  elle,  de  maniere  a  ne  pas  causer  de 
prejudice  a  autrui. 

Elle  est,  lorsqu'elle  est  douee  de  raison  et  qu'elle 
manque  a  ce  devoir,  responsable  du  prejudice  qu'elle 
cause  par  cette  faute  a  autrui  et  tenue  de  reparer  ce  preju- 
dice, qu'il  soit  corporel,  moral  ou  materiel. 

Elle  est  aussi  tenue,  en  certains  cas,  de  reparer  le  pre- 
judice cause  a  autrui  par  le  fait  ou  la  faute  d'une  autre 
personne  ou  par  le  fait  des  biens  qu'elle  a  sous  sa  garde. 

1478.  Lorsque  le  prejudice  est  cause  par  plusieurs  per- 
sonnes,  la  responsabilite  se  partage  entre  elles  en  propor- 
tion de  la  gravite  de  leur  faute  respective. 

La  faute  de  la  victime,  commune  dans  ses  effets  avec 
celle  de  l'auteur,  entrame  egalement  un  tel  partage. 

1525.  La  solidarite  entre  les  debiteurs  ne  se  presume  pas; 
elle  n'existe  que  lorsqu'elle  est  expressement  stipulee  par 
les  parties  ou  prevue  par  la  loi. 

Elle  est,  au  contraire,  presumee  entre  les  debiteurs 
d'une  obligation  contractee  pour  le  service  ou  l'exploita- 
tion  d'une  entreprise. 

Constitue  l'exploitation  d'une  entreprise  l'exercice, 
par  une  ou  plusieurs  personnes,  d'une  activite  economi- 
que  organisee,  qu'elle  soit  ou  non  a  caractere  commer- 
cial, consistant  dans  la  production  ou  la  realisation  de 
biens,  leur  administration  ou  leur  alienation,  ou  dans  la 
prestation  de  services. 

Charte  des  droits  et  libertes  de  la  personne,  L.R.Q., 
ch.  C-12 

3.  Toute  personne  est  titulaire  des  libertes  fondamenta- 
les  telles  la  liberte  de  conscience,  la  liberte  de  religion, 
la  liberte  d'opinion,  la  liberte  d'expression,  la  liberte  de 
reunion  pacifique  et  la  liberte  d' association. 

4.  Toute  personne  a  droit  a  la  sauvegarde  de  sa  dignite, 
de  son  honneur  et  de  sa  reputation. 

5.  Toute  personne  a  droit  au  respect  de  sa  vie  privee. 
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Canadian  Charter  of  Rights  and  Freedoms 

2.  Everyone  has  the  following  fundamental 
freedoms: 


Charte  canadienne  des  droits  et  libertes 

2.  Chacun  a  les  libertes  fondamentales  suivantes  : 


(b)  freedom  of  thought,  belief,  opinion  and  expres- 
sion, including  freedom  of  the  press  and  other  media 
of  communication; 

V.  Analysis 

A.   Statement  of  Issues  and  Positions  of  the  Parties 

The  legal  issue  is  whether  the  CBC  committed 
a  fault  giving  rise  to  civil  liability.  The  CBC  argues 
that  it  is  not  at  fault.  The  broadcast  of  January  12, 
1995  was  legitimate  given  the  public's  right  to  be 
informed  and  the  right  to  freedom  of  expression 
with  respect  to  issues  of  public  interest.  The  trial 
judge  was  wrong  in  his  characterization  of  the  facts. 
He  and  the  majority  of  the  Quebec  Court  of  Appeal 
further  erred  in  holding  the  CNQ  and  the  CBC 
liable  in  solidum.  The  respondents  Neron  and  GEN 
Communication,  on  the  other  hand,  argue  that  the 
CBC  committed  a  grave  and  intentional  fault,  going 
so  far  as  to  indicate  malice.  The  finding  of  liability 
in  the  courts  below  was  justified.  The  respondents 
are  asking  that  costs  be  awarded  on  a  solicitor-client 
basis. 


B.    The  Importance  of  Freedom  of  the  Press 

It  is  beyond  doubt  that  freedom  of  expression, 
and  its  corollary  freedom  of  the  press,  play  an  essen- 
tial and  invaluable  role  in  our  society.  These  funda- 
mental freedoms  are  protected  by  s.  3  of  the  Quebec 
Charter  and  s.  2(b)  of  the  Canadian  Charter  of 
Rights  and  Freedoms.  In  fact,  freedom  of  expression 
was  protected  even  before  the  Quebec  and  Canadian 
Charters.  Consider  the  following  comment  from 
Mclntyre  J.  in  RWDSU  v.  Dolphin  Delivery  Ltd., 
[1986]  2  S.C.R.  573,  at  p.  583: 


b)  liberie  de  pensee,  de  croyance,  d' opinion  et  d'ex- 
pression,  y  compris  la  liberte  de  la  presse  et  des  autres 
moyens  de  communication; 

V.  Analyse 

A.  Expose  des  questions  en  litige  et  des  positions 
des  parties 

La  question  de  droit  en  jeu  consiste  a  deter- 
miner si  la  SRC  a  commis  une  faute  generatrice 
de  responsabilite  civile.  La  SRC  soutient  n' avoir 
commis  aucune  faute.  Le  reportage  du  12  janvier 
1995  etait  legitime  compte  tenu  du  droit  du  public 
a  l'information  et  du  droit  a  la  liberte  d'expres- 
sion  concernant  les  questions  d'interet  public.  La 
qualification  des  faits  par  le  juge  de  premiere  ins- 
tance est  erronee.  Lui  et  les  juges  majoritaires  de 
la  Cour  d'appel  du  Quebec  ont  commis  une  autre 
erreur  en  concluant  a  la  responsabilite  in  soli- 
dum de  la  CNQ  et  de  la  SRC.  De  leur  cote,  les 
intimes  M.  Neron  et  GEN  Communication  font 
valoir  que  la  faute  de  la  SRC  est  grave  et  inten- 
tionnelle  au  point  de  donner  une  impression  de 
malveillance.  Les  tribunaux  d' instance  inferieure 
etaient  justifies  de  conclure  a  la  responsabilite.  Les 
intimes  reclament  des  depens  sur  la  base  avocat- 
client. 

B.  L 'importance  de  la  liberte  de  presse 

II  ne  fait  aucun  doute  que  la  liberte  d' expres- 
sion et  son  corollaire,  la  liberte  de  presse,  jouent  un 
role  essentiel  et  inestimable  dans  notre  societe.  Ces 
libertes  fondamentales  sont  garanties  par  l'art.  3  de 
la  Charte  quebecoise  et  par  Pal.  2b)  de  la  Charte 
canadienne  des  droits  et  libertes.  En  fait,  la  liberte 
d'expression  etait  garantie  meme  avant  1' adoption 
des  Chartes  quebecoise  et  canadienne.  Rappelons- 
nous  le  commentaire  suivant  du  juge  Mclntyre  dans 
l'arret  SDGMR  c.  Dolphin  Delivery  Ltd.,  [1986]  2 
R.C.S.  573,  p.  583  : 


126 


NERON  V.  CHAMBRE  DES  NOTAIRES  DU  QUEBEC     LeBel  J. 


[2004]  3  S.C.R. 


49 


Freedom  of  expression  is  not,  however,  a  creature  of  the 
Charter.  It  is  one  of  the  fundamental  concepts  that  has 
formed  the  basis  for  the  historical  development  of  the 
political,  social  and  educational  institutions  of  western 
society.  Representative  democracy,  as  we  know  it  today, 
which  is  in  great  part  the  product  of  free  expression  and 
discussion  of  varying  ideas,  depends  upon  its  mainte- 
nance and  protection. 


The  importance  of  freedom  of  expression  and 
freedom  of  the  press  has  been  affirmed  by  this 
Court  on  numerous  other  occasions.  Cory  J.  wrote 
in  Edmonton  Journal  v.  Alberta  (Attorney  General), 
[1989]  2  S.C.R.  1326,  at  p.  1336: 


La  liberte  d'expression  n'est  toutefois  pas  une  creation 
de  la  Charte.  Elle  constitue  l'un  des  concepts  fondamen- 
taux  sur  lesquels  repose  le  developpement  historique  des 
institutions  politiques,  sociales  et  educatives  de  la  societe 
occidentale.  La  democratic  representative  dans  sa  forme 
actuelle,  qui  est  en  grande  partie  le  fruit  de  la  liberte 
d'exprimer  des  idees  divergentes  et  d'en  discuter,  depend 
pour  son  existence  de  la  preservation  et  de  la  protection 
de  cette  liberte. 

Notre  Cour  a  confirme,  a  de  nombreuses  autres 
occasions,  l'importance  de  la  liberte  d'expression 
et  de  la  liberte  de  presse.  Le  juge  Cory  ecrivait  a 
ce  propos  dans  1' arret  Edmonton  Journal  c.  Alberta 
(Procureur  general),  [1989]  2  R.C.S.  1326,  p. 
1336: 


It  is  difficult  to  imagine  a  guaranteed  right  more  impor- 
tant to  a  democratic  society  than  freedom  of  expression. 
Indeed  a  democracy  cannot  exist  without  that  freedom  to 
express  new  ideas  and  to  put  forward  opinions  about  the 
functioning  of  public  institutions.  The  concept  of  free  and 
uninhibited  speech  permeates  all  truly  democratic  socie- 
ties and  institutions.  The  vital  importance  of  the  concept 
cannot  be  over-emphasized.  No  doubt  that  was  the  reason 
why  the  framers  of  the  Charter  set  forth  s.  2(b)  in  abso- 
lute terms  which  distinguishes  it,  for  example,  from  s.  8 
of  the  Charter  which  guarantees  the  qualified  right  to  be 
secure  from  unreasonable  search.  It  seems  that  the  rights 
enshrined  in  s.  2(b)  should  therefore  only  be  restricted  in 
the  clearest  of  circumstances. 


On  the  same  note,  Cory  J.  made  the  following 
comment  in  Canadian  Broadcasting  Corp.  v.  New 
Brunswick  (Attorney  General),  [1991]  3  S.C.R.  459, 
at  p.  475: 

The  media  have  a  vitally  important  role  to  play  in  a 
democratic  society.  It  is  the  media  that,  by  gathering  and 
disseminating  news,  enable  members  of  our  society  to 
make  an  informed  assessment  of  the  issues  which  may 
significantly  affect  their  lives  and  well-being. 

This  Court  spoke  of  the  importance  of  freedom 
of  expression  quite  recently  in  Prud'homme  v. 
Prud'homme,  [2002]  4  S.C.R.  663,  2002  SCC  85. 
The  Court's  comments  in  that  case  are  of  particular 
relevance  to  the  case  at  bar  because  the  context  was 


II  est  difficile  d'imaginer  une  liberte  garantie  qui 
soit  plus  importante  que  la  liberte  d'expression  dans 
une  societe  democratique.  En  effet,  il  ne  peut  y  avoir 
de  democratic  sans  la  liberte  d'exprimer  de  nouvelles 
idees  et  des  opinions  sur  le  fonctionnement  des  insti- 
tutions publiques.  La  notion  d'expression  libre  et  sans 
entraves  est  omnipresente  dans  les  societes  et  les  insti- 
tutions vraiment  democratiques.  On  ne  peut  trop  insis- 
ter  sur  l'importance  primordiale  de  cette  notion.  C'est 
sans  aucun  doute  la  raison  pour  laquelle  les  auteurs  de 
la  Charte  ont  redige  l'al.  2b)  en  termes  absolus,  ce  qui 
le  distingue,  par  exemple,  de  Fart.  8  de  la  Charte  qui 
garantit  le  droit  plus  relatif  a  la  protection  contre  les 
fouilles  et  perquisitions  abusives.  II  semblerait  alors 
que  les  libertes  consacrees  par  l'al.  2b)  de  la  Charte 
ne  devraient  etre  restreintes  que  dans  les  cas  les  plus 
clairs. 

Dans  le  meme  ordre  d'idees,  le  juge  Cory  a  fait 
le  commentaire  suivant  dans  1' arret  Societe  Radio- 
Canada  c.  Nouveau-Brunswick  (Procureur  gene- 
ral), [1991]  3  R.C.S.  459,  p.  475  : 

Les  medias  ont  un  role  primordial  a  jouer  dans  une 
societe  democratique.  Ce  sont  les  medias  qui,  en  reu- 
nissant  et  en  diffusant  les  informations,  permettent  aux 
membres  de  notre  societe  de  se  former  une  opinion  eclai- 
ree  sur  les  questions  susceptibles  d' avoir  un  effet  impor- 
tant sur  leur  vie  et  leur  bien-etre. 

D'ailleurs,  notre  Cour  a  tout  recemment  souligne 
l'importance  de  la  liberte  d'expression  dans  1' arret 
Prud'homme  c.  Prud'homme,  [2002]  4  R.C.S.  663, 
2002  CSC  85.  Les  observations  de  la  Cour  dans 
cette  affaire  sont  particulierement  pertinentes  en 
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one  of  defamation.  At  para.  38,  L'Heureux-Dube  J. 
and  myself  stated  that: 

...  it  is  important  to  note  that  an  action  in  defamation 
involves  two  fundamental  values:  freedom  of  expression 
and  the  right  to  reputation.  This  Court  has  long  recog- 
nized the  importance  of  the  first  of  those  values  in  a 
democratic  society. 

C.  The  Importance  of  the  Right  to  Respect  for 
One 's  Reputation 

Despite  its  undoubted  importance,  freedom  of 
expression  is  not  absolute.  As  this  Court  noted  in 
Prud'homme,  supra,  at  para.  43,  freedom  of  expres- 
sion can  be  limited  by  the  requirements  imposed 
by  other  people's  right  to  the  protection  of  their 
reputation.  Cory  J.  observed  in  Hill,  supra,  at  para. 
108,  that  reputation,  as  an  aspect  of  personality,  is 
equally  worthy  of  protection  in  a  democratic  society 
concerned  about  respect  for  the  individual: 

Democracy  has  always  recognized  and  cherished  the 
fundamental  importance  of  an  individual.  That  impor- 
tance must,  in  turn,  be  based  upon  the  good  repute  of  a 
person.  It  is  that  good  repute  which  enhances  an  indi- 
vidual's sense  of  worth  and  value.  False  allegations  can 
so  very  quickly  and  completely  destroy  a  good  reputa- 
tion. A  reputation  tarnished  by  libel  can  seldom  regain 
its  former  lustre.  A  democratic  society,  therefore,  has  an 
interest  in  ensuring  that  its  members  can  enjoy  and  protect 
their  good  reputation  so  long  as  it  is  merited.  [Emphasis 
added.] 

The  right  to  reputation  also  receives  protection 
in  Quebec  under  s.  4  of  the  Quebec  Charter,  and 
under  art.  3  C.C.Q.  This  Court  further  stated  in 
Prud'homme,  supra,  at  para.  44,  that  "although  it  is 
not  specifically  mentioned  in  the  Canadian  Charter, 
the  good  reputation  of  the  individual  represents 
and  reflects  the  innate  dignity  of  the  individual,  a 
concept  which  underlies  all  the  Canadian  Charter 
rights  {Hill,  supra,  at  para.  120)". 

D.  The  Importance  of  Finding  an  Equilibrium 
Between  the  Two  Rights  in  the  Law  of  Civil 
Liability  for  Defamation 

In  Prud'homme,  supra,  at  para.  38,  I  stated, 
along  with  my  then-colleague  L'Heureux-Dube  J., 


l'espece  puisqu'elles  ont  ete  faites  dans  le  contexte 
d'une  action  pour  diffamation.  Au  paragraphe  38,  la 
juge  L'Heureux-Dube  et  moi-meme  afffrmions  ceci : 

.  .  .  il  importe  de  rappeler  que  le  recours  en  diffamation 
met  en  jeu  deux  valeurs  fondamentales,  soit  la  liberte 
d'expression  et  le  droit  a  la  reputation.  Notre  Cour  a 
reconnu  tres  tot  l'importance  de  la  premiere  de  ces 
valeurs  dans  une  societe  democratique. 

C.  L'importance  du  droit  a  la  sauvegarde  de  la 
reputation 

Malgre  son  importance  indeniable,  la  liberte 
d'expression  n'est  pas  absolue.  Comme  notre  Cour 
l'a  fait  remarquer  dans  l'arret  Prud'homme,  precite, 
par.  43,  la  liberte  d'expression  peut  etre  limitee  par 
les  exigences  du  droit  d'autrui  a  la  protection  de  sa 
reputation.  Dans  l'arret  Hill,  precite,  par.  108,  le 
juge  Cory  souligne  qu'en  tant  que  facette  de  la  per- 
sonnalite  la  reputation  a  droit  a  la  meme  protection 
dans  une  societe  democratique  soucieuse  de  respec- 
ter la  personne  : 

Les  democraties  ont  toujours  reconnu  et  revere  l'im- 
portance fondamentale  de  la  personne.  Cette  importance 
doit,  a  son  tour,  reposer  sur  la  bonne  reputation.  Cette 
bonne  reputation,  qui  rehausse  le  sens  de  valeur  et  de 
dignite  d'une  personne,  peut  egalement  etre  tres  rapide- 
ment  et  completement  detruite  par  de  fausses  allegations. 
Et  une  reputation  ternie  par  le  libelle  peut  rarement  rega- 
gner  son  lustre  passe.  Une  societe  democratique  a  done 
interet  a  s'assurer  que  ses  membres  puissent  jouir  d'une 
bonne  reputation  et  la  proteger  aussi  longtemps  qu'ils  en 
sont  dignes.  [Je  souligne.] 

Au  Quebec,  le  droit  a  la  sauvegarde  de  la  repu- 
tation est  egalement  protege  par  l'art.  4  de  la 
Charte  quebecoise  et  l'art.  3  C.c.Q.  Dans  l'arret 
Prud'homme,  precite,  par.  44,  notre  Cour  a  ajoute 
que  «  bien  que  la  reputation  de  l'individu  ne  soit 
pas  expressement  mentionnee  dans  la  Charte  cana- 
dienne,  elle  participe  de  sa  dignite,  concept  qui 
sous-tend  tous  les  droits  garantis  par  la  Charte  cana- 
dienne  {Hill,  precite,  par.  120)  ». 

D.  L'importance  d'etablir  I'equilibre  entre  les 
deux  droits  en  matiere  de  responsabilite  civile 
pour  diffamation 

Dans  l'arret  Prud'homme,  precite,  par.  38,  la  juge 
L'Heureux-Dube,  qui  etait  ma  collegue  a  l'epoque, 
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that  determining  fault  in  a  defamation  case  "is  a 
contextual  question  of  fact  and  circumstances".  In 
an  action  in  defamation  the  two  fundamental  values 
of  freedom  of  expression  and  the  right  to  respect  for 
one's  reputation  must  be  weighed  against  each  other 
to  find  the  necessary  equilibrium  or,  as  I  put  it  in  the 
judgment  of  the  Quebec  Court  of  Appeal  in  Radio 
Sept-Iles,  supra,  at  p.  1818: 


[TRANSLATION]  This  area  of  the  law  of  civil  liability  also 
requires  a  particular  sensitivity  to  values  that  at  times 
conflict  with  each  other,  such  as  the  public's  right  to 
information  and  the  freedom  of  the  media  to  disseminate 
it,  on  the  one  hand,  and,  on  the  other,  the  right  to  respect 
for  one's  private  life  and  the  protection  of  some  of  its  core 
components,  namely  anonymity  and  privacy. 

In  Prud'homme,  the  balance  to  be  struck  was 
that  between  the  need  for  free  and  open  speech 
in  municipal  democracy  on  the  one  hand,  and  the 
right  of  those  impugned  by  the  municipal  coun- 
cillor's statements  to  respect  for  their  reputations 
on  the  other.  Similarly,  a  balance  had  to  be  struck 
in  Radio  Sept-Iles,  between  the  right  to  broadcast 
information  that  was  true  and  in  the  public  interest 
on  the  one  hand,  and  the  right  of  those  mentioned 
in  the  broadcast  to  respect  for  their  reputations  on 
the  other.  In  Radio  Sept-Iles,  as  in  the  case  at  bar,  I 
noted  that  even  where  the  information  being  broad- 
cast is  true,  it  is  still  not  certain  that  civil  liability  is 
precluded.  It  is  all  the  more  important  in  such  cir- 
cumstances —  where  the  information  being  broad- 
cast is  true,  but  could  still  potentially  attract  delict- 
ual liability  —  to  strike  the  correct  balance.  I  made 
the  following  comment  at  p.  1821:  [TRANSLATION] 
"[t]he  right  to  information  sometimes  clashes  here 
with  the  right  to  respect  for  one's  private  life,  and 
in  particular  with  its  basic  components  of  anonym- 
ity and  the  privacy  of  the  individual."  I  went  on  to 
note  that  it  might  be  appropriate  to  consider  whether 
the  information  is  in  the  public  interest  when  assess- 
ing the  facts  and  circumstances  and  determining 
whether  there  is  fault.  This  case,  however,  highlights 
a  different  circumstance,  one  where  the  information 
broadcast  may  have  been  true  —  at  least  in  part  (to 
be  discussed  below)  —  and  it  may  have  been  in  the 
public  interest  to  broadcast  it,  but  the  whole  of  the 


et  moi-meme  avons  affirme  que  1' appreciation  de  la 
faute  en  matiere  de  diffamation  «  demeure  une  ques- 
tion contextuelle  de  faits  et  de  circonstances  ».  Pour 
etablir  P  equilibre  necessaire  dans  le  cadre  d'une 
action  pour  diffamation,  il  faut  soupeser,  l'une  en 
fonction  de  l'autre,  les  deux  valeurs  fondamentales 
que  sont  la  liberte  d'expression  et  le  droit  a  la  sauve- 
garde  de  la  reputation,  ou,  comme  je  l'affirmais  dans 
P  arret  de  la  Cour  d'appel  du  Quebec  Radio  Sept- 
Iles,  precite,  p.  1818  : 

Ce  domaine  du  droit  de  la  responsabilite  civile  demande, 
par  ailleurs,  une  sensibilite  particuliere  a  des  valeurs  par- 
fois  en  opposition  comme,  d'une  part,  le  droit  du  public 
a  l'information  et  a  la  liberte  des  medias  de  la  diffuser  et, 
d' autre  part,  le  droit  a  la  vie  privee  et  a  la  protection  de 
certaines  de  ses  composantes  essentielles,  l'anonymat  et 
l'intimite. 

Dans  Parret  Prud'homme,  il  fallait  etablir  l'equi- 
libre entre  la  necessite  de  s'exprimer  librement  et 
ouvertement  dans  une  democratic  municipale,  d'une 
part,  et  le  droit  a  la  sauvegarde  de  la  reputation  des 
personnes  attaquees  par  le  conseiller  municipal, 
d' autre  part.  De  meme,  dans  Parret  Radio  Sept-Iles, 
on  devait  etablir  un  equilibre  entre  le  droit  de  dif- 
fuser une  information  veridique  et  d'interet  public, 
d'une  part,  et  le  droit  a  la  sauvegarde  de  la  reputa- 
tion des  personnes  mentionnees  dans  le  reportage, 
d'autre  part.  Dans  cet  arret,  comme  en  Pespece, 
j'ai  souligne  que,  meme  si  l'information  diffusee 
est  veridique,  il  n'est  pas  assure  que  la  responsabi- 
lite civile  ne  sera  pas  engagee.  II  est  d'autant  plus 
important,  en  pareilles  circonstances  —  lorsque 
l'information  diffusee  est  veridique,  mais  est  tout 
de  meme  susceptible  d'engager  la  responsabilite 
civile  delictuelle  — ,  d'atteindre  le  juste  equilibre. 
A  la  page  1821  de  Parret  Radio  Sept-Iles,  j'ai  ajoute 
que  «  [l]e  droit  a  l'information  se  heurte  parfois  ici 
au  droit  a  la  vie  privee,  et  particulierement  dans 
ses  constituantes  fondamentales  que  sont  l'anony- 
mat et  l'intimite  de  chaque  individu.  »  J'ai  egale- 
ment  affirme  qu'il  pourrait  convenir  de  se  demander 
si  l'information  est  d'interet  public  lorsqu'il  s'agit 
d'apprecier  les  faits  et  les  circonstances  et  de  deter- 
miner si  une  faute  a  ete  commise.  Cependant,  la  pre- 
sente  affaire  met  en  relief  une  situation  differente, 
dans  laquelle  il  se  peut  que  l'information  diffusee 
ait  ete  veridique  —  du  moins  en  partie,  comme  nous 


[2004]  3  R.C.S. 


NERON  C.  CHAMBRE  DES  NOTAIRES  DU  QUEBEC     Le  juge  LeBel 


129 


broadcast  quite  simply  did  not  measure  up  to  profes- 
sional standards.  In  such  a  case,  fault  can  still  exist. 
I  turn  now  to  an  analysis  of  the  law  of  defamation, 
and  of  the  establishment  of  fault  under  art.  1457 
C.C.Q. 


E.    Jurisprudential  Principles  —  The  Prud'homme 
and  Radio  Sept-Iles  Judgments 

This  Court  recently  tackled  the  Quebec  law  of 
civil  liability  for  defamation  in  Prud'homme.  The 
Court  began  its  analysis  of  the  civil  law  rules  of 
liability  in  this  domain  by  noting  that  Quebec  civil 
law  does  not  provide  for  a  specific  form  of  action 
for  interference  with  one's  reputation.  An  action 
in  defamation  is  grounded  in  art.  1457  C.C.Q. 
Like  any  other  action  in  civil,  delictual  and  quasi- 
delictual  liability,  the  plaintiff  must  establish,  on  a 
balance  of  probabilities,  the  existence  of  injury,  a 
wrongful  act  and  a  causal  connection  between  the 
two.  The  starting  point  is  not  the  common  law  but 
the  Civil  Code  of  Quebec,  which  is  the  basic  gen- 
eral law  in  Quebec,  as  provided  for  in  the  prelim- 
inary provision  of  the  Civil  Code.  Courts  should 
avoid  needlessly  importing  or  applying  common 
law  rules  in  a  matter  which,  subject  to  the  principles 
of  Charter  law,  is  governed  by  the  procedure,  meth- 
ods and  principles  of  the  civil  law.  This  point  was 
made,  in  the  context  of  the  law  of  defamation,  by 
J.-L.  Baudouin  and  P.  Deslauriers  in  La  responsabi- 
lite civile  (6th  ed.  2003),  at  p.  193: 


[TRANSLATION]  It  can  be  seen  from  the  leading  cases 
how  often  the  Quebec  courts  have,  when  dealing  with 
defamation  and  verbal  abuse,  borrowed  from  common 
law  concepts  (good  faith  and  justification,  qualified 
privilege),  from  decisions  of  English  or  Canadian  courts 
or  from  common  law  commentators,  such  as  Odgers. 
Borrowing  from  the  common  law  in  this  manner  is  totally 
unnecessary  and  unwarranted  .  .  .  and  it  has  the  effect  of 
greatly  complicating  a  subject  that,  when  examined  in 
light  of  the  Civil  Code  and  the  general  principles  of  civil 
law,  has  the  merit  of  being  relatively  straightforward. 


le  verrons  plus  loin  —  et  qu'il  ait  ete  dans  l'inte- 
ret  public  de  la  diffuser,  mais  oil,  dans  l'ensemble, 
le  reportage  diffuse  ne  respecte  tout  simplement  pas 
les  normes  professionnelles.  Dans  ce  cas,  il  peut 
quand  meme  y  avoir  faute.  le  passe  maintenant  a 
1' analyse  du  droit  applicable  en  matiere  de  diffama- 
tion  et  a  la  question  de  la  demonstration  d'une  faute 
au  sens  de  l'art.  1457  C.c.Q. 

E.    Principes    jurisprudentiels    —    les  arrets 
Prud'homme  et  Radio  Sept-Iles 

Notre  Cour  a  recemment  etudie,  dans  1' arret 
Prud'homme,  le  contenu  du  droit  quebecois  en 
matiere  de  responsabilite  civile  pour  diffamation. 
La  Cour  a  commence  son  analyse  du  regime  de  res- 
ponsabilite civile  a  cet  egard  en  faisant  remarquer 
que  le  droit  civil  quebecois  ne  prevoit  pas  de  recours 
particulier  pour  l'atteinte  a  la  reputation.  Laction 
pour  diffamation  repose  sur  l'art.  1457  C.c.Q. 
Comme  pour  toute  autre  action  en  responsabilite 
civile,  delictuelle  ou  quasi  delictuelle,  le  demandeur 
doit  etablir,  selon  la  preponderance  des  probabili- 
ty's, l'existence  d'un  prejudice,  d'une  faute  et  d'un 
lien  de  causalite  entre  les  deux.  Le  point  de  depart 
est  non  pas  la  common  law,  mais  le  Code  civil  du 
Quebec  qui  represente  la  loi  fondamentale  generale 
du  Quebec,  comme  le  prevoit  sa  disposition  preli- 
minaire.  Les  tribunaux  doivent  eviter  d'introduire 
ou  d'appliquer  inutilement  des  regies  de  common 
law  dans  une  matiere  qui,  sous  reserve  des  princi- 
pes du  droit  des  chartes,  reste  regi  par  la  procedure, 
les  methodes  et  les  principes  du  droit  civil.  Dans 
leur  traite  intitule  La  responsabilite  civile  (6e  ed. 
2003),  p.  193,  J.-L.  Baudouin  et  P.  Deslauriers  font 
d'ailleurs  cette  remarque  dans  le  contexte  du  droit 
applicable  en  matiere  de  diffamation  : 

La  lecture  des  principaux  arrets  montre  combien  par- 
fois  les  tribunaux  quebecois,  en  matiere  de  diffamation 
et  d' injures,  ont  souvent  fait  appel  soit  a  des  notions  de 
common  law  (good  faith  and  justification,  qualified  priv- 
ilege), soit  a  des  decisions  de  cours  anglaises  ou  cana- 
diennes,  soit  a  des  auteurs  de  common  law,  tel  Odgers. 
Ce  recours  a  la  common  law  est  strictement  inutile  et 
totalement  injustifie  [.  .  .]  et  a  pour  effet  de  singuliere- 
ment  compliquer  une  matiere  qui,  examinee  a  la  lumiere 
du  Code  civil  et  des  principes  generaux  du  droit  civil,  a  le 
merite  de  rester  relativement  simple. 
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The  existence  of  an  injury  is  not  at  issue  in  this 
appeal,  but  suffice  it  to  say  that  in  order  to  prove 
injury  the  plaintiff  must  convince  the  judge  that  the 
impugned  remarks  were  defamatory.  As  noted  in 
Prud'homme,  supra,  at  para.  34,  this  involves  asking 
"whether  an  ordinary  person  would  believe  that  the 
remarks  made,  when  viewed  as  a  whole,  brought 
discredit  on  the  reputation  of  another  person".  The 
CBC  does  not  argue  that  Mr.  Neron's  reputation  was 
not  defamed  and  that  he  did  not  suffer  injury  as  a 
result  of  the  January  12th  broadcast. 

Nor  is  the  causal  connection  portion  of  the  art. 
1457  test  for  liability  seriously  at  issue  in  this  case. 
I  shall  discuss  this  further  below,  when  I  deal  with 
the  solidarity  issue,  but  the  causal  link  between  the 
January  12th  broadcast  and  all  that  subsequently 
befell  Mr.  Neron  has  not  been  effectively  challenged 
by  the  CBC.  The  thrust  of  the  CBC's  argument  is 
instead  the  absence  of  fault,  as  determined  in  an 
action  in  defamation  in  Quebec. 


The  determination  of  fault  in  an  action  in  defa- 
mation involves  a  contextual  analysis  of  the  facts 
and  circumstances.  As  noted  in  Prud'homme,  supra, 
at  para.  83,  "it  is  important  to  note  that  the  respond- 
ents' statement  must  be  considered  in  context  and  in 
its  entirety.  The  general  impression  that  it  conveys 
must  govern  in  determining  whether  a  fault  was 
committed"  (emphasis  added).  Thus,  it  is  insuffi- 
cient for  the  determination  of  fault  to  focus  merely 
on  the  veracity  of  the  content  of  the  January  12th 
report.  One  must  look  globally  at  the  tenor  of  the 
broadcast,  the  way  it  was  conducted  and  the  context 
surrounding  it. 

This  is  not  to  say  that  it  is  irrelevant  that  the 
defamatory  remarks  are  true,  nor  is  it  irrelevant 
that  they  were  made  in  the  public  interest.  Truth 
and  public  interest  are  merely  factors  to  consider  in 
the  overall  contextual  analysis  of  fault  in  an  action 
in  defamation  under  the  Civil  Code  of  Quebec. 
Truth  and  public  interest  are  relevant  pieces  of  the 
puzzle,  but  are  still  only  pieces  of  the  puzzle  and  not 


L'existence  d'un  prejudice  n'est  pas  en  cause 
dans  le  present  pourvoi,  mais  il  suffit  de  rappeler 
que,  pour  faire  la  preuve  d'un  prejudice,  le  deman- 
deur  doit  convaincre  le  juge  que  les  propos  litigieux 
sont  diffamatoires.  Comme  l'a  fait  observer  notre 
Cour  dans  l'arret  Prud'homme,  precite,  par.  34,  cela 
signifie  qu'il  faut  se  demander  «  si  un  citoyen  ordi- 
naire estimerait  que  les  propos  tenus,  pris  dans  leur 
ensemble,  ont  deconsidere  la  reputation  d'un  tiers  ». 
L'appelante  ne  nie  pas  que  la  reputation  de  M.  Neron 
a  ete  ternie  et  que  ce  dernier  a  subi  un  prejudice  a  la 
suite  du  reportage  du  12  janvier. 

Le  volet  «  lien  de  causalite  »  du  critere  de  res- 
ponsabilite  prevu  a  l'art.  1457  n'est  pas  non  plus 
vraiment  en  cause  en  l'espece.  J'analyserai  ce  point 
plus  loin  au  moment  d'examiner  la  question  de  la 
solidarite,  mais,  en  realite,  l'appelante  n'a  pas  con- 
tests l'existence  d'un  lien  causal  entre  le  reportage 
du  12  janvier  et  tout  ce  qui  est  arrive,  par  la  suite, 
a  M.  Neron.  Dans  son  argumentation,  l'appelante 
invoque  essentiellement  1' absence  de  faute,  dont 
l'existence  doit  etre  etablie  dans  une  action  pour  dif- 
famation  au  Quebec. 

Dans  une  action  pour  diffamation,  il  faut  proceder 
a  une  analyse  contextuelle  des  faits  et  des  circons- 
tances  pour  determiner  si  une  faute  a  ete  commise. 
Comme  l'indique  l'arret  Prud'homme,  precite,  par. 
83,  «  il  importe  de  souligner  que  la  declaration  de 
l'intime  doit  etre  consideree  dans  son  contexte  et 
dans  son  ensemble.  L' impression  generate  qui  s'en 
degage  doit  guider  1' appreciation  de  l'existence 
d'une  faute  »  (je  souligne).  Done,  pour  determiner 
si  une  faute  a  ete  commise,  il  ne  suffit  pas  de  mettre 
l'accent  sur  la  veracite  du  contenu  du  reportage  dif- 
fuse le  12  janvier.  II  faut  examiner  globalement  la 
teneur  du  reportage,  sa  methodologie  et  son  con- 
texte. 

Cela  ne  signifie  pas  qu'il  est  sans  importance  que 
les  propos  diffamatoires  soient  veridiques  ou  d'in- 
teret  public.  La  veracite  et  l'interet  public  ne  sont 
toutefois  que  des  facteurs  dont  il  faut  tenir  compte 
en  procedant  a  1' analyse  contextuelle  globale  de  la 
faute  dans  une  action  pour  diffamation  intentee  sous 
le  regime  du  Code  civil  du  Quebec.  lis  ne  represen- 
ted que  des  elements  pertinents  de  l'ensemble  du 


[2004]  3  R.C.S. 


NERON  C.  CHAMBRE  DES  NOTAIRES  DU  QUEBEC     Le  juge  LeBel 


131 


necessarily  the  determinative  factors,  as  can  be 
seen  in  the  comments  of  this  Court,  at  para.  37  of 
Prud'homme,  supra: 


...  in  Quebec  civil  law,  communicating  false  information 
is  not  necessarily  a  wrongful  act.  On  the  other  hand,  con- 
veying true  information  may  sometimes  be  a  wrongful 
act.  This  is  an  important  difference  between  the  civil  law 
and  the  common  law,  in  which  the  falsity  of  the  things 
said  is  an  element  of  the  tort  of  defamation.  However, 
even  in  the  civil  law,  the  truth  of  what  is  said  may  be  a 
way  of  proving  that  no  wrongful  act  was  committed,  in 
circumstances  in  which  the  public  interest  is  in  issue. 

The  determinative  factor,  or  guiding  principle,  of 
liability  for  defamation  is  to  be  found  in  the  Quebec 
Court  of  Appeal  decision  in  Radio  Sept-Iles,  supra. 
For  journalists  and  the  media,  there  will  not  be  fault 
until  it  has  been  shown  that  the  journalist  or  media 
outlet  in  question  has  fallen  below  professional 
standards.  As  Baudouin  and  Deslauriers  note  in  their 
text,  at  p.  207: 

[TRANSLATION]  Compliance  with  journalistic  stand- 
ards —  Journalists  who  are  subject  to  liability  com- 
parable to  that  of  professionals  must  comply  with  the 
standards  of  the  profession  and  attempt,  to  the  extent 
possible,  to  disseminate  accurate  and  complete  informa- 
tion resulting  from  a  serious  investigation. 

Thus,  I  added  the  following  at  p.  1820  of  Radio 
Sept-Iles: 

[TRANSLATION]  The  liability  at  issue  here  is  much 
more  like  professional  liability.  The  function  of  the  media 
is  to  gather,  process  and  disseminate  information.  Their 
role  also  includes  commentary  and  interpretation.  When 
gathering  information,  the  media's  liability  seems  to  be 
essentially  professional  in  nature  and  to  be  based  on  a 
test  of  fault.  This  of  course  requires  that  the  courts  apply 
the  test  of  the  reasonable  person  working  in  the  news 
sector.  .  .  . 


casse-tete  et  ne  jouent  pas  necessairement  le  role 
d'un  facteur  determinant  en  toutes  circonstances, 
comme  l'indiquent  les  commentaires  formules  par 
notre  Cour,  au  par.  37  de  1' arret  Prud'homme,  pre- 
cite  : 

.  .  .  en  droit  civil  quebecois,  la  communication  d'une 
information  fausse  n'est  pas  necessairement  fautive.  A 
l'inverse,  la  transmission  d'une  information  veridique 
peut  parfois  constituer  une  faute.  On  retrouve  la  une 
importante  difference  entre  le  droit  civil  et  la  common 
law  oil  la  faussete  des  propos  participe  du  delit  de  dif- 
famation  {tort  of  defamation).  Toutefois,  meme  en  droit 
civil,  la  veracite  des  propos  peut  constituer  un  moyen  de 
prouver  l'absence  de  faute  dans  des  circonstances  ou  l'in- 
teret  public  est  en  jeu. 

Dans  1' arret  Radio  Sept-Iles,  precite,  la  Cour 
d'appel  du  Quebec  identifie  le  facteur  determinant 
ou  principe  directeur  en  matiere  de  responsabilite 
pour  diffamation.  Les  journalistes  et  les  medias 
n'auront  commis  une  faute  que  s'il  est  demontre 
qu'ils  n'ont  pas  respecte  les  normes  profession- 
nelles.  Comme  le  soulignentBaudouinet Deslauriers, 
a  la  p.  207  de  leur  ouvrage  : 

Respect  des  normes  journalistiques  —  Les  journa- 
listes qui  sont  soumis  a  une  responsabilite  assimilable  a 
celle  des  professionnels  doivent  respecter  les  standards 
de  la  profession  et  tenter,  dans  la  mesure  du  possible, 
de  transmettre  une  information  exacte  et  complete,  fruit 
d'une  enquete  serieuse. 

J'ai  ajoute  ce  commentaire  sur  la  question,  a  la  p. 
1820  de  l'arret  Radio  Sept-Iles  : 

On  se  trouve  beaucoup  plus  devant  une  responsabi- 
lite assimilable  a  la  responsabilite  professionnelle.  Les 
medias  ont  pour  fonction  de  rechercher,  de  traiter  et  de 
communiquer  1' information.  lis  ont  aussi  vocation  a  la 
commenter  et  a  1' interpreter.  Dans  leur  activite  de  recher- 
che de  l'information,  leur  responsabilite  parait  essentiel- 
lement  une  responsabilite  d'ordre  professionnel,  basee 
sur  un  critere  de  faute.  Celui-ci  fait  certes  appel  au  critere 
de  la  personne  raisonnable,  mais  oeuvrant  dans  ce  secteur 
de  l'information.  .  . 


Fault  cannot  be  reduced  to  the  mere  publication  of 
false  information.  Rather,  it  is  linked  to  the  failure  to  dis- 
charge an  obligation  of  diligence  or  means,  as  frequently 


La  faute  ne  se  reduit  pas  a  la  seule  publication  d'une 
information  erronee.  Elle  se  rattache  a  l'inexecution 
d'une  obligation  de  diligence  ou  de  moyen,  comme  cela 
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occurs  in  cases  of  professional  liability.  [Emphasis 
added.] 

In  sum,  the  existence  of  a  fault  is  the  general  and 
fundamental  requirement  in  the  law  of  defamation 
and  fault  is  measured  against  professional  journal- 
istic standards.  A  journalist  is  not  held  to  a  stand- 
ard of  absolute  perfection;  he  or  she  has  an  obli- 
gation of  means.  On  the  one  hand,  if  a  journalist 
disseminates  erroneous  information,  this  will  not 
be  determinative  of  fault.  On  the  other  hand,  a  jour- 
nalist will  not  necessarily  be  exonerated  simply 
because  the  information  he  or  she  disseminated  is 
true  and  in  the  public  interest.  If,  for  other  reasons, 
the  journalist  has  fallen  below  the  standard  of  the 
reasonable  journalist,  it  is  still  open  to  the  courts  to 
find  fault.  Viewed  this  way,  civil  liability  for  defa- 
mation continues  to  fit  nicely  within  the  general 
framework  of  art.  1457  C.C.Q. 


As  such,  the  conduct  of  the  reasonable  journal- 
ist becomes  the  all  important  guidepost.  It  is  the 
tool  which  allows  us  to  assess  what  conduct  is  rea- 
sonable within  the  context  of  art.  1457  C.C.Q.  It  is 
the  ultimate  standard  against  which  fault  is  deter- 
mined, and  the  framework  through  which  other 
important  considerations  such  as  truth,  falsity 
and  the  public  interest  are  filtered.  The  question 
to  be  answered  in  this  case  thus  becomes  whether 
Le  Point's  journalists  lived  up  to  the  professional 
standards  of  a  reasonable  journalist  when  they 
broadcast  the  January  12th  report. 

F.    The  Element  of  Fault  in  This  Case 

It  is  my  conclusion  that  the  courts  below,  in 
holding  the  CBC  liable  for  defamation,  achieved 
the  correct  balance  between  freedom  of  expression 
and  Mr.  Neron's  right  to  respect  for  his  reputa- 
tion. For  several  reasons,  I  find  serious  fault  in  the 
manner  in  which  the  CBC  prepared  for  and  broad- 
cast the  January  12th  report.  I  make  this  finding 
even  though  Mr.  Neron's  handwritten  letter  cannot 
be  considered  private.  Taking  into  consideration 
all  the  factors  discussed  below,  it  is  my  conclusion 


arrive  frequemment  en  responsabilite  professionnelle.  [Je 
souligne.] 

Somme  toute,  l'existence  d'une  faute  consti- 
tue  1' exigence  de  base  du  droit  de  la  responsabi- 
lite civile  pour  diffamation  et  cette  faute  doit  etre 
appreciee  en  fonction  des  normes  journalistiques 
professionnelles.  Les  journalistes  ne  sontpas  tenus 
a  un  critere  de  perfection  absolue;  ils  sont  astreints 
a  une  obligation  de  moyens.  D'une  part,  le  fait 
qu'un  journaliste  diffuse  des  renseignements  erro- 
nes  n'est  pas  determinant  en  matiere  de  faute. 
D' autre  part,  un  journaliste  ne  sera  pas  necessaire- 
ment  exonere  de  toute  responsabilite  simplement 
parce  que  1' information  diffusee  est  veridique  et 
d'interet  public.  Si,  pour  d'autres  raisons,  le  jour- 
naliste n'a  pas  respecte  la  norme  du  journaliste 
raisonnable,  les  tribunaux  pourront  toujours  con- 
clure  a  l'existence  d'une  faute.  Vue  sous  cet  angle, 
la  responsabilite  civile  pour  diffamation  continue 
de  s'inscrire  parfaitement  dans  le  cadre  general  de 
l'art.  1457  C.c.Q. 

La  conduite  du  journaliste  raisonnable  devient 
done  une  balise  de  la  plus  haute  importance.  En 
effet,  elle  est  l'outil  qui  nous  permet  d'evaluer  la 
nature  d'une  conduite  raisonnable  dans  le  contexte 
de  l'art.  1457  C.c.Q.  Elle  represente  la  norme  par 
excellence  a  l'aune  de  laquelle  on  determine  si  une 
faute  a  ete  commise  et  le  cadre  de  reference  ser- 
vant a  passer  au  crible  d'autres  elements  impor- 
tants  a  prendre  en  consideration,  tels  la  veracite,  la 
faussete  et  l'interet  public.  II  faut  done  rechercher 
en  l'espece  si  les  journalistes  du  Point  ont  respecte 
les  normes  professionnelles  du  journaliste  raison- 
nable dans  leur  reportage  du  12  janvier. 

F.    L' element  de  faute  en  l'espece 

Je  considere  qu'en  tenant  la  SRC  responsable 
de  diffamation  les  tribunaux  d' instance  inferieure 
ont  atteint  un  juste  equilibre  entre  la  liberie  d'ex- 
pression  et  le  droit  de  M.  Neron  a  la  sauvegarde  de 
sa  reputation.  Plusieurs  raisons  m'incitent  a  con- 
clure  que  la  SRC  a  commis  une  faute  grave  dans 
sa  facon  de  preparer  et  de  diffuser  le  reportage  du 
12  janvier.  J' arrive  a  cette  conclusion  meme  si  la 
lettre  manuscrite  de  M.  Neron  ne  peut  pas  etre  qua- 
lified de  privee.  Compte  tenu  de  tous  les  facteurs 
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that  the  January  12th  report  falls  short  of  the  pro- 
fessional standards  of  the  reasonable  journalist. 

(1)  The  Broadcast  Contained  Incomplete  Infor- 
mation About  the  Content  of  the  Letter 

In  many  ways,  the  January  12th  broadcast  was 
misleading.  The  report  focussed  in  on  the  two  errors. 
Why  did  it  refer  only  to  the  errors?  Doing  so  gave  the 
impression  that  the  substance  of  Mr.  Neron's  letter 
was  limited  to  these  two  erroneous  statements  about 
Mr.  Theriault  and  Mr.  Lacroix.  In  truth,  the  letter 
discussed  other  concerns  relating  to  the  image  of 
notaries  created  by  the  broadcast.  For  example,  Mr. 
Neron  noted  in  the  letter  that  70  percent  of  recent 
promotions  to  the  profession  were  women,  so  it  was 
misleading  that  the  CBC  portrayed  notaries  as  being 
"fusty  old  men".  Mr.  Neron  also  expressed  concern 
about  certain  things  that  could  be  insinuated  from 
the  report,  such  as  the  idea  that  the  CNQ  should  be 
put  under  trusteeship.  In  short,  there  was  more  to  the 
letter  than  the  two  erroneous  comments  about  Mr. 
Theriault  and  Mr.  Lacroix.  Having  viewed  the  report 
in  question,  I  am  not  at  all  convinced  that  the  viewer 
would  ever  be  aware  of  these  other  concerns. 


Nor  could  the  viewer  be  aware,  from  the  struc- 
ture of  the  report,  that  the  letter  was  really  just  a 
request  for  a  meeting  and  a  right  of  reply.  One  has 
the  impression  that  Mr.  Neron  and  the  CNQ  wanted 
the  content  of  the  letter  to  be  broadcast,  that  this  was 
a  criticism  of  the  CBC's  work  that  was  meant  to  be 
aired.  The  context  surrounding  the  receipt  of  the 
letter  is  entirely  absent,  if  not  falsely  portrayed  by 
the  CBC.  Thus,  the  CBC  report  starts  off  with  the 
following  words: 

[TRANSLATION]  .  .  .  one  of  its  communications  advisers 
wrote  to  us,  accusing  us  of  having  made  several  errors. 

Tonight,  we  will  respond  to  this  criticism. 

The  CBC  then  goes  on  to  highlight  the  portions  of 
the  letter  relating  to  Mr.  Theriault  and  Mr.  Lacroix. 
The  viewer  is  led  to  believe  that  the  full  content  of 


analyses  ci-dessous,  j'estime  que  le  reportage  dif- 
fuse le  12  janvier  ne  respecte  pas  les  normes  profes- 
sionnelles  du  journaliste  raisonnable. 

(1)  Le  reportage  diffuse  donnait  des  renseigne- 
ments  incomplets  sur  le  contenu  de  la  lettre 

Le  reportage  du  12  janvier  etait  trompeur  a  maints 
egards.  On  y  mettait  1'  accent  sur  les  deux  inexactitu- 
des. Pourquoi  n'y  mentionnait-on  que  ces  inexacti- 
tudes? Cette  facon  d'agir  a  donne  l'impression  que 
le  contenu  de  la  lettre  de  M.  Neron  se  limitait  a  deux 
affirmations  inexactes  au  sujet  de  MM.  Theriault 
et  Lacroix.  A  vrai  dire,  la  lettre  faisait  etat  d'autres 
preoccupations  relatives  a  1' image  des  notaires  vehi- 
culee  par  le  reportage.  Par  exemple,  M.  Neron  y  a 
fait  remarquer  que,  dernierement,  70  pour  100  des 
nouveaux  notaires  etaient  des  femmes  de  sorte  qu'il 
etait  trompeur  de  la  part  de  la  SRC  de  presenter  les 
notaires  comme  des  gens  «  poussiereux  ».  Monsieur 
Neron  craignait  aussi  que  le  reportage  ne  porte  a 
insinuer  notamment  que  la  CNQ  devait  etre  mise 
en  tutelle.  Bref,  la  lettre  contenait  davantage  que 
les  deux  commentaires  inexacts  concernant  MM. 
Theriault  et  Lacroix.  Apres  avoir  visionne  le  repor- 
tage en  question,  je  suis  loin  d'etre  convaincu  que 
le  telespectateur  pouvait  se  rendre  compte  de  ces 
autres  preoccupations. 

De  par  sa  presentation,  le  reportage  ne  permettait 
pas  non  plus  au  telespectateur  de  se  rendre  compte 
que  la  lettre  n'  etait  en  realite  qu'une  demande  de 
rencontre  et  de  droit  de  replique.  II  donne  l'impres- 
sion que  M.  Neron  et  la  CNQ  voulaient  que  le  con- 
tenu de  la  lettre  soit  diffuse  et  que  cette  lettre  etait 
une  critique  du  travail  de  la  SRC,  qui  etait  destinee 
a  etre  diffusee.  Le  contexte  entourant  la  reception 
de  la  lettre  est  entierement  passe  sous  silence,  voire 
decrit  faussement  par  la  SRC.  C'est  ainsi  que  le 
reportage  de  la  SRC  commence  en  ces  termes  : 

.  .  .  Fun  de  ses  conseillers  en  communication  nous  a  ecrit 
pour  nous  reprocher  des  erreurs  que  nous  aurions  com- 
mises. 

Nous  repondons  ce  soir  a  cette  critique. 

La  SRC  fait  ensuite  ressortir  les  parties  de  la  lettre 
qui  concernent  MM.  Theriault  et  Lacroix.  Cette 
methode  donne  aux  telespectateurs  l'impression 
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the  letter  is  being  addressed,  which  is  not  the  case. 
Furthermore,  the  impression  left  of  Mr.  Neron  is 
quite  unflattering.  The  broadcast  suggests  that  he 
wrote  a  letter  criticizing  the  CBC  and  that  the  entire 
content  of  the  letter  was  erroneous. 

In  a  further  sense,  the  viewer  was  provided  with 
incomplete  information  about  the  letter  and  its  con- 
tent with  respect  to  Mr.  Lacroix.  True,  he  was  not 
reimbursed  by  the  CNQ,  but  he  was  reimbursed  by 
a  third  party.  This  was  not  mentioned.  If  it  had  been, 
it  might  have  made  the  errors  seem  somewhat  less 
egregious  and  Mr.  Neron  might  not  have  been  cast 
in  such  a  negative  light. 

In  sum,  I  agree  with  Fish  J. A.  of  the  Quebec 
Court  of  Appeal  that,  by  leaving  out  vital  pieces  of 
information,  the  CBC  misrepresented  Mr.  Neron's 
letter  as  a  disingenuous  attempt  to  mislead  the  CBC, 
and  thereby  the  public. 

(2)  Refusal  to  Allow  Mr.  Neron  Time  to  Check 
up  on  His  Errors 

I  am  also  troubled  by  the  haste  with  which  the 
CBC  set  out  to  broadcast  the  errors  in  the  letter.  It 
does  indeed  seem  that  Mr.  Neron  was  entrapped. 
Ms.  Faucher  contacted  Mr.  Neron  to  inform  him 
of  the  errors.  Mr.  Neron  made  it  very  clear  that 
the  letter  was  merely  a  request  for  a  right  of  reply 
and  was  not  meant  for  publication,  [TRANSLATION] 
"or  to  be  communicated  in  any  form  whatsoever". 
Furthermore,  Mr.  Neron  requested  three  days  to 
verify  the  information  about  Mr.  Theriault  and  Mr. 
Lacroix.  The  CBC  ignored  this  request.  Moreover,  it 
made  no  mention  of  Mr.  Neron's  request  for  time  in 
the  January  12th  report.  All  in  all,  I  agree  with  the 
following  finding  of  the  trial  judge,  at  p.  1809: 

[TRANSLATION]  Thus,  the  following  question  must  be 
asked:  Why  was  there  such  a  rush  to  air  the  second  report, 
which  contained  information  known  to  be  false,  without 
giving  Neron  the  opportunity  to  check  and  correct  the 
statements  that  turned  out  to  be  inaccurate?  Can  it  not  be 
assumed  that,  if  Neron  had  been  able  to  give  his  side  of 
the  story  and  correct  the  inaccuracies,  the  content  of  the 


que  la  SRC  aborde  tout  le  contenu  de  la  lettre,  alors 
que  ce  n'est  pas  le  cas.  En  outre,  le  reportage  pro- 
jette  une  image  tres  peu  flatteuse  de  M.  Neron.  On 
y  laisse  entendre  que  M.  Neron  a  redige  une  lettre 
dans  laquelle  il  critique  la  SRC  et  que  le  contenu  de 
cette  lettre  est  totalement  errone. 

Par  ailleurs,  le  telespectateur  y  obtient  des  ren- 
seignements  incomplets  sur  la  lettre  et  son  contenu 
relativement  a  M.  Lacroix.  S'il  est  vrai  que  ce  der- 
nier n'a  pas  ete  rembourse  par  la  CNQ,  il  l'a  toute- 
fois  ete  par  un  tiers.  Ce  fait  n'est  pas  mentionne.  S'il 
l'avait  ete,  cette  mention  aurait  peut-etre  pu  attenuer 
quelque  peu  les  erreurs  commises  et  empecher  de 
projeter  une  image  aussi  negative  de  M.  Neron. 

En  somme,  je  conviens  avec  le  juge  Fish  de  la 
Cour  d'appel  du  Quebec  que,  en  omettant  certains 
renseignements  indispensables,  la  SRC  a  fausse- 
ment  presente  la  lettre  de  M.  Neron  comme  une  ten- 
tative fallacieuse  de  l'induire  en  erreur  et,  du  meme 
coup,  d'induire  le  public  en  erreur. 

(2)  Le  refus  de  donner  a  M.  Neron  le  temps 
de  verifier  ses  pretendues  affirmations 
inexactes 

Je  reste  egalement  preoccupe  par  l'empressement 
de  la  SRC  a  diffuser  les  inexactitudes  contenues  dans 
la  lettre.  Monsieur  Neron  semble  effectivement  avoir 
ete  piege.  Madame  Faucher  a  communique  avec  M. 
Neron  pour  1' informer  des  inexactitudes.  Monsieur 
Neron  a  bien  precise  que  sa  lettre  n'etait  qu'une 
demande  de  droit  de  replique  et  n'etait  pas  destinee 
a  etre  publiee  «  ni  [a]  etre  communiquee  sous  quel- 
que forme  que  ce  soit ».  En  outre,  il  a  demande  trois 
jours  pour  verifier  l'exactitude  de  ses  propos  concer- 
nant  MM.  Theriault  et  Lacroix.  La  SRC  n'  a  pas  tenu 
compte  de  cette  demande.  Elle  ne  l'a  pas  mention- 
nee  non  plus  dans  le  reportage  du  12  janvier.  Tout 
bien  considere,  je  souscris  a  la  conclusion  suivante 
du  juge  de  premiere  instance  (p.  1809)  : 

Alors  se  pose  la  question  :  Pourquoi  cette  precipita- 
tion et  cette  hate  a  diffuser  ce  deuxieme  reportage,  qui 
contient  des  informations  que  Ton  sait  etre  fausses  et 
qu'on  n'a  pas  donne  a  Neron  la  faculte  de  verifier  et  cor- 
riger  les  affirmations  qui  s'averent  etre  fausses?  Est-ce 
qu'on  ne  peut  pas  penser  que,  si  Neron  avait  pu  donner 
sa  version  et  corriger  les  inexactitudes,  le  contenu  du 
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report  would  have  been  different?  This  haste  is  attribut- 
able not  only  to  the  journalist,  but  to  the  entire  team. 

Pelletier,  the  editor-in-chief,  admitted  to  the  Court 
that  he  was  aware  of  the  telephone  conversation  that 
took  place  between  Faucher  and  Neron  on  January  10, 
1995.  He  knew  that  Neron  had  asked  for  a  short  period  of 
time  to  check  the  information  himself.  He  knew  that  the 
Chambre  [des  notaires]  had  refused  to  comment  on  the 
letter  and,  consequently,  on  its  content.  The  team  never- 
theless decided  to  broadcast  the  report  anyway,  which 
leads  one  to  believe  that  the  decision  was  deliberate  and 
intentional.  [Emphasis  added.] 

The  trial  judge's  conclusion  makes  sense.  The  CBC 
intentionally  and  deliberately  broadcast  the  errors 
in  the  letter  before  Mr.  Neron  could  attempt  to  set 
things  straight. 

I  further  agree  with  Mailhot  J. A.  that  the  tone  and 
tilt  of  the  January  12th  broadcast  pointed  to  it  being 
more  of  a  response  to  Mr.  Neron's  criticism  than  an 
exercise  in  protecting  the  public  interest.  It  might 
indeed  be  concluded  that  it  is  in  the  public  inter- 
est to  know  that  false  rumours  were  circulating  at 
the  CNQ  about  Mr.  Theriault,  whom  the  CNQ  had 
a  mandate  to  protect.  Unfortunately,  this  matter  of 
public  interest  seems  to  have  been  lost  in  a  broad- 
cast aimed  more  at  settling  accounts  for  what  the 
CBC  likely  saw  as  unjustified  criticism.  In  the  end, 
it  may  be  said  that  the  appellant  broadcast  informa- 
tion that  was  partly  true  about  a  question  of  public 
interest,  but  that  was  presented  in  an  incomplete  and 
misleading  manner  designed  to  have  a  maximum 
impact  on  the  reputation  of  the  claimant. 


(3)  The  Report  of  the  CBC's  Ombudsman 

Finally,  it  is  in  my  opinion  of  great  relevance 
that  the  CBC's  own  ombudsman  found  Mr.  Neron's 
complaint  to  be  quite  serious.  I  will  recite  the  rel- 
evant portion  of  the  Ombudsman's  report: 

[TRANSLATION]  You  also  accuse  them  of  referring  to 
two  errors  you  allegedly  made  in  your  letter  in  order  to 
make  a  story  out  of  them.  This  part  of  your  complaint 
is  valid.  Le  Point  decided  to  air  a  program  entitled  Mise 
au  point,  which  it  even  described  as  a  response  to  your 
criticism.  Such  a  broadcast,  like  any  news  broadcast, 


reportage  aurait  ete  different?  Cette  hate  n'est  pas  seule- 
ment  le  fait  de  la  journaliste  mais  celui  de  toute  l'equipe. 

Pelletier,  le  redacteur  en  chef,  a  reconnu  devant  la 
Cour  qu'il  etait  au  courant  de  la  conversation  telephoni- 
que  de  Faucher  et  de  Neron  du  10  janvier  1995.  II  savait 
que  Neron  avait  demande  un  court  delai  pour  verifier  l'in- 
formation  par  lui-meme.  II  savait  que  la  Chambre  [des 
notaires]  avait  refuse  de  commenter  la  lettre  et,  par  con- 
sequent, son  contenu.  Malgre  tout  cela,  l'equipe  a  decide 
de  passer  le  reportage  quand  meme,  et  il  est  alors  permis 
de  penser  que  la  decision  fut  arretee  de  propos  delibere  et 
intentionnel.  [Je  souligne.] 

La  conclusion  du  juge  de  premiere  instance  est  logi- 
que.  La  SRC  a  intentionnellement  et  deliberement 
diffuse  les  inexactitudes  contenues  dans  la  lettre 
avant  meme  que  M.  Neron  ait  eu  la  chance  de  reta- 
blir  les  faits. 

Je  reconnais  aussi  avec  le  juge  Mailhot  que, 
d'apres  son  ton  et  son  allure,  le  reportage  du  12 
janvier  ressemblait  davantage  a  une  reaction  a  la 
critique  de  M.  Neron  qu'a  un  exercice  de  protec- 
tion de  l'interet  public.  On  pourrait  en  effet  con- 
clure  qu'il  est  dans  l'interet  du  public  de  savoir  que 
la  CNQ  propageait  de  fausses  rumeurs  au  sujet  de 
M.  Theriault  qu'elle  avait  pourtant  pour  mission  de 
proteger.  On  semble  malheureusement  avoir  perdu 
de  vue  cette  question  d'interet  public  dans  un  repor- 
tage qui  se  veut  davantage  un  reglement  de  compte 
relativement  a  ce  que  la  SRC  a  vraisemblablement 
percu  comme  une  critique  injustifiee.  En  definitive, 
on  peut  dire  que  l'appelante  a  diffuse  une  informa- 
tion partiellement  veridique  au  sujet  d'une  question 
d'interet  public,  mais  qu'elle  l'a  fait  d'une  maniere 
incomplete  et  trompeuse  dans  le  but  de  ternir  le  plus 
possible  la  reputation  des  intimes. 

(3)  Le  rapport  de  1' ombudsman  de  la  SRC 

Enfin,  je  considere  tres  pertinent  le  fait  que  l'om- 
budsman  de  la  SRC  a  lui-meme  conclu  que  la  plainte 
de  M.  Neron  etait  tres  serieuse.  Je  cite,  a  ce  propos, 
le  passage  pertinent  du  rapport  de  l'ombudsman  : 

Vous  leur  reprochez  aussi  d' avoir  refere  a  deux  erreurs 
que  vous  auriez  commises  dans  votre  lettre  pour  en  faire 
une  nouvelle.  Cet  element  de  votre  plainte  est  serieux. 
Le  Point  decide  de  diffuser  une  emission  intitulee  Mise 
au  point,  precisant  meme  qu'il  s'agit  d'une  reponse  a 
la  critique.  Une  telle  emission,  comme  toute  emission 
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must  be  subject  to  the  journalistic  principles  of  accuracy, 
integrity  and  fairness.  The  January  12  broadcast  seriously 
compromised  the  principle  of  fairness  by  failing  to  men- 
tion the  five  grievances  that  are  central  to  your  letter  and 
only  reporting  on  the  two  errors.  The  host  did  say  at  the 
beginning  of  the  program,  "One  of  its  [the  CNQ's]  com- 
munications advisers  wrote  to  us,  accusing  us  of  having 
made  several  errors.  Tonight,  we  will  respond  to  this  crit- 
icism". It  might  have  been  expected  that  the  "errors"  you 
accused  them  of  making  would  be  looked  at  one  by  one 
in  the  program  and  that  the  point  of  view  you  expressed 
would  be  reflected  impartially,  thereby  treating  your  criti- 
cism fairly  and  with  dignity.  This  was  not  the  case.  In  my 
view,  making  a  complaint  is  the  same  as  expressing  an 
opinion.  Therefore,  when  a  complaint  is  discussed  on  air, 
the  person  making  the  complaint  should  be  accorded  the 
same  rights  and  respect  as  any  other  person  interviewed 
for  a  program,  and  the  excerpts  from  the  complaint  that 
are  actually  broadcast  must  be  selected,  similarly  to  how 
an  interview  is  edited,  so  as  to  represent  the  essence  of 
the  complaint  without  distortion. 


Instead,  they  chose  to  discuss  only  the  two  errors  in  your 
letter.  This  gave  the  program  the  appearance  of  a  settling 
of  accounts,  something  that  has  no  place  at  the  CBC.  .  .  . 
[Emphasis  in  original.] 

The  CBC's  ombudsman  considered  the  broad- 
cast to  have  the  appearance  of  a  settling  of  accounts. 
This  is  highly  detrimental  to  the  CBC's  case.  The 
Ombudsman  also  openly  implied  that  Le  Point's 
journalists  did  not  live  up  to  proper  journalistic 
standards,  given  the  "wrongful  pruning",  that  is,  the 
selective  use  of  certain  portions  of  the  letter. 

Even  Otis  J. A.,  in  dissent  in  the  Quebec  Court 
of  Appeal,  seemed  to  recognize  that,  by  selectively 
quoting  the  letter,  the  broadcast  fell  below  profes- 
sional standards  for  journalists:  [TRANSLATION] 
"[i]t  would  certainly  have  been  desirable,  in  keep- 
ing with  journalistic  standards,  to  cover  all  aspects 
of  the  letter  in  the  report.  However,  this  lack  of  fair- 
ness does  not  constitute  civil  fault"  (para.  356).  With 
respect,  by  not  respecting  professional  standards  in 
this  case,  and  given  all  the  other  surrounding  cir- 
cumstances, the  CBC  was  at  fault. 


d' information,  se  doit  d'appliquer  les  principes  jour- 
nalistiques  d'exactitude,  d'integrite  et  d'equite.  Or, 
remission  du  12  janvier  a  serieusement  peche  contre 
le  principe  de  l'equite  en  omettant  de  faire  etat  des  cinq 
griefs  qui  constituaient  l'essentiel  de  votre  lettre  pour 
ne  retenir  que  les  deux  erreurs.  L'animateur  avait  pour- 
tant  dit  en  debut  d' emission  :  «  L'un  des  conseillers  en 
communication  nous  a  ecrit  pour  nous  reprocher  des 
erreurs  que  nous  aurions  commises.  Nous  repondons  ce 
soira  cette  critique  ».  On  se  serait  alors  attendu  a  ce  que 
les  «  erreurs  »  que  vous  leur  reprochiez  soient  reprises 
une  a  une  dans  remission,  refletant  ainsi  en  toute  impar- 
tialite  le  point  de  vue  que  vous  avez  exprime  et  traitant, 
de  ce  fait,  votre  critique  avec  justice  et  dignite.  Ce  ne 
fut  pas  fait.  Je  considere  que  formuler  une  plainte,  c'est 
exprimer  une  opinion.  Aussi,  lorsqu'il  est  fait  etat  d'une 
plainte  en  ondes,  Fauteur  de  cette  plainte  doit  beneficier 
des  memes  droits  et  du  meme  respect  que  n'importe 
quelle  personne  interviewee  en  vue  d'une  emission  et 
les  extraits  de  la  plainte  qui  sont  retenus  pour  remis- 
sion, un  peu  a  la  maniere  d'un  montage  d'interview, 
doivent  etre  choisis  de  fafon  a  en  retenir  l'essentiel, 
sans  deformation. 

De  votre  lettre,  on  a  plutot  choisi  de  ne  retenir  que  vos 
deux  erreurs.  Ce  qui  donnait  a  remission  une  allure 
de  reglement  de  compte  qui  n'a  pas  place  a  Radio- 
Canada.  .  .  [En  italique  dans  1' original.] 

L' ombudsman  de  la  SRC  etait  d'avis  que  le  repor- 
tage avait  des  allures  de  reglement  de  compte,  ce  qui 
affaiblit  considerablement  la  these  de  la  SRC.  De 
plus,  il  a  laisse  entendre  ouvertement  que  les  jour- 
nalistes  du  Point  n'avaient  pas  respecte  les  normes 
journalistiques  applicables  en  procedant  a  un  «  ela- 
gage  fautif  »,  c'est-a-dire  en  choisissant  de  n'utiliser 
que  certaines  parties  de  la  lettre. 

Meme  lajuge  Otis,  dissidente  en  Cour  d'appel  du 
Quebec,  semble  reconnaitre  que,  du  fait  que  seuls 
certains  passages  de  la  lettre  y  soient  cites,  le  repor- 
tage ne  respecte  pas  les  normes  professionnelles 
des  journalistes  :  «  [i]l  aurait  certes  ete  souhaitable, 
dans  le  respect  des  normes  journalistiques,  que  tous 
les  elements  de  la  lettre  soient  traites  dans  le  repor- 
tage. Toutefois,  ce  manquement  a  l'equite  ne  cons- 
titue  pas  une  faute  civile  »  (par.  356).  En  toute  defe- 
rence, compte  tenu  de  son  manquement  aux  normes 
professionnelles  en  l'espece  et  de  toutes  les  autres 
circonstances  de  1' affaire,  la  SRC  a  commis  une 
faute. 


[2004]  3  R.C.S. 


NERON  C.  CHAMBRE  DES  NOTAIRES  DU  QUEBEC     Le  juge  LeBel 


137 


(4)  Conclusion  With  Respect  to  Establishing 
Fault 

In  conclusion,  several  factors  in  combination 
lead  me  to  conclude  that  the  CBC  was  at  fault:  the 
incomplete  and  misleading  manner  in  which  the 
content  of  the  letter  was  broadcast,  the  refusal  to 
allow  Mr.  Neron  time  to  verify  his  errors,  the  refusal 
to  mention  that  he  sought  this  time,  the  fact  that  Mr. 
Neron  never  wanted  the  content  of  the  letter  to  be 
broadcast  and  the  adverse  conclusion  of  the  CBC's 
ombudsman.  The  CBC  intentionally  defamed  Mr. 
Neron,  and  it  did  so  in  a  manner  that  fell  below  the 
professional  standards  of  a  reasonable  journalist. 


G.  Appropriate  Deference  to  the  Trial  Judge's 
Findings 

In  keeping  with  this  Court's  recent  decision  in 
Housen  v.  Nikolaisen,  [2002]  2  S.C.R.  235,  2002 
SCC  33,  I  have  come  to  the  conclusion  that  the 
trial  judge  committed  no  palpable  and  overriding 
errors  in  his  determination  of  the  facts.  Likewise, 
I  cannot  conclude  that  the  trial  judge  committed  a 
palpable  and  overriding  error  in  his  determination 
that  the  CBC  was  at  fault.  The  trial  judge  did  not 
err  with  respect  to  the  proper  legal  test.  He  properly 
grounded  his  test  for  liability  in  art.  1457  C.C.Q. 
and  referred  to  Radio  Sept-Iles,  supra,  and  he  cor- 
rectly noted  that  journalists  are  subject  to  an  obliga- 
tion of  means.  Based  on  his  strong  findings  of  fact, 
the  trial  judge  was  correct  in  determining  that  the 
CBC's  journalists  had  failed  to  meet  their  profes- 
sional obligations. 


H.   Condemnation  In  Solidum 

The  trial  judge  found  the  CBC  and  the  CNQ  soli- 
darily  liable  for  the  damages  awarded  as  a  result 
of  their  separate  faults.  On  appeal,  Fish  J.A.  held 
that  it  was  wrong  to  impose  solidary  liability  since 
the  basis  of  the  CBC's  fault  was  extra-contractual 
and  juridically  independent  of  the  contractual  fault 
attributed  by  the  trial  judge  to  the  CNQ.  Solidarity 
between   debtors   exists,   as   art.    1525  C.C.Q. 


(4)  Conclusion  relative  a  la  demonstration  de  la 
faute 

En  conclusion,  la  combinaison  de  plusieurs  fac- 
teurs  m' incite  a  statuer  que  la  SRC  a  commis  une 
faute  :  le  fait  que  le  contenu  de  la  lettre  a  ete  diffuse 
de  maniere  trompeuse  et  incomplete,  le  refus  de 
donner  a  M.  Neron  le  temps  de  verifier  ses  preten- 
dues  affirmations  inexactes,  le  refus  de  mentionner 
que  celui-ci  avait  sollicite  ce  delai,  le  fait  que  M. 
Neron  n'a  jamais  voulu  que  le  contenu  de  la  lettre 
soit  diffuse  et  la  conclusion  defavorable  de  1' om- 
budsman de  la  SRC.  La  SRC  a  intentionnellement 
diffame  M.  Neron,  et  ce,  d'une  maniere  non  con- 
forme  aux  normes  professionnelles  du  journaliste 
raisonnable. 

G.  La  deference  qui  s  'impose  a  I  'egard  des  conclu- 
sions du  juge  de  premiere  instance 

Conformement  aux  principes  etablis  dans  l'arret 
recent  de  notre  Cour  Housen  c.  Nikolaisen,  [2002]  2 
R.C.S.  235,  2002  CSC  33,  je  conclus  que  le  juge  de 
premiere  instance  n'a  commis  aucune  erreur  mani- 
feste  et  dominante  dans  son  appreciation  des  faits. 
De  meme,  j'estime  qu'on  ne  saurait  affirmer  que 
le  juge  de  premiere  instance  a  commis  une  erreur 
manifeste  et  dominante  en  decidant  que  la  SRC  a 
commis  une  faute.  Le  juge  de  premiere  instance  ne 
s'est  pas  trompe  au  sujet  de  1' identification  du  cri- 
tere  juridique  applicable.  II  a,  a  juste  titre,  fonde  son 
critere  de  responsabilite  sur  l'art.  1457  C.c.Q.,  men- 
tionne  l'arret  Radio  Sept-Iles,  precite,  et  souligne 
que  les  journalistes  sont  assujettis  a  une  obligation 
de  moyens.  Compte  tenu  de  ses  solides  conclusions 
de  fait,  le  juge  de  premiere  instance  a  eu  raison 
de  decider  que  les  journalistes  de  la  SRC  avaient 
manque  a  leurs  obligations  professionnelles. 

H.  Condamnation  in  solidum 

Le  juge  de  premiere  instance  a  tenu  l'appelante 
et  la  CNQ  solidairement  responsables  en  ce  qui  con- 
cernait  les  dommages-interets  accordes  en  raison 
de  leurs  fautes  respectives.  En  appel,  le  juge  Fish  a 
conclu  qu'il  etait  errone  de  les  tenir  solidairement 
responsables  etant  donne  que  la  faute  de  la  SRC 
etait  extracontractuelle  et  juridiquement  indepen- 
dante  de  la  faute  contractuelle  imputee  a  la  CNQ 
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provides,  "only  where  it  is  expressly  stipulated  by 
the  parties  or  imposed  by  law".  Fish  J.A.  concluded 
that  neither  condition  was  met  in  the  case  at  bar. 
Instead,  he  found  that  in  light  of  this  Court's  deci- 
sion in  Prevost-Masson,  supra,  the  CBC  and  the 
CNQ  should  be  held  responsible  in  solidum  for  Mr. 
Neron's  damages. 


The  CBC  submits  that  the  Quebec  Court  of 
Appeal  erred  in  finding  it  liable  in  solidum  with  the 
CNQ  since  solidarity  is  available  only  in  cases  where 
the  wrongful  acts  caused  a  single  injury  or  preju- 
dice. The  CBC  also  briefly  suggests  that  Mailhot 
J.A.  erred  in  concluding  that  there  was  a  causal  link 
between  the  news  broadcast  and  the  damages  suf- 
fered by  Mr.  Neron.  As  an  alternative  to  the  order  for 
liability  in  solidum,  the  CBC  argues  that  the  major- 
ity of  the  Court  of  Appeal  should  have  ordered  lia- 
bility according  to  a  "fair  apportionment  of  the  legal 
responsibilities  of  each  party"  (see  Prevost-Masson, 
supra,  at  para.  21,  and  art.  1478  C.C.Q.). 


The  respondents  note  that,  in  challenging  the 
finding  of  causation,  the  CBC  has  failed,  in  its  very 
brief  submission,  to  show  that  the  trial  judge  com- 
mitted a  palpable  and  overriding  error.  The  respond- 
ents also  contend  that  the  CBC  has  failed  to  adduce 
any  evidence  as  to  how  the  damages  should  be 
apportioned  and  that,  in  these  circumstances,  the 
order  of  liability  in  solidum  is  well  founded. 

It  is  my  view  that,  based  on  this  Court's  recent 
decision  in  Prevost-Masson,  the  order  for  liability 
in  solidum  was  appropriate.  In  Prevost-Masson, 
this  Court  settled  the  doctrinal  debate  in  Quebec, 
concluding  that  the  concept  of  an  obligation  in  soli- 
dum did  exist  in  civil  law.  In  Prevost-Masson,  the 
respondent  had  a  right  to  the  same  sum  of  money 
from  two  different  debtors:  from  one  as  a  debt  for 
contractual  liability  and  from  the  other  as  the  bal- 
ance of  the  selling  price.  The  Quebec  Court  of 
Appeal  had  held  that  the  debts  were  indivisible  but 
this  Court  explained  that  since  the  debt  was  a  sum 


par  le  juge  de  premiere  instance.  Comme  le  prevoit 
l'art.  1525  C.c.Q.,  la  solidarite  entre  les  debiteurs 
n'existe  «  que  lorsqu'elle  est  expressement  stipu- 
lee  par  les  parties  ou  prevue  par  la  loi  ».  Selon  le 
juge  Fish,  aucune  de  ces  conditions  n'etait  remplie 
en  l'espece.  II  estimait  plutot  que,  eu  egard  a  l'arret 
Prevost-Masson,  precite,  de  notre  Cour,  la  SRC  et  la 
CNQ  devaient  etre  tenues  responsables  in  solidum 
des  dommages  subis  par  M.  Neron. 

L'appelante  soutient  que  la  Cour  d'appel  du 
Quebec  a  commis  une  erreur  en  la  tenant  respon- 
sable  in  solidum  avec  la  CNQ,  puisque  la  respon- 
sabilite solidaire  ne  s' applique  que  dans  les  cas  ou 
les  actes  fautifs  n'ont  cause  qu'un  seul  prejudice 
ou  dommage.  L'appelante  a  aussi  brievement  indi- 
que  que  la  juge  Mailhot  avait  commis  une  erreur  en 
concluant  a  l'existence  d'un  lien  de  causalite  entre 
remission  d'information  et  les  dommages  subis  par 
M.  Neron.  Elle  ajoute  que,  au  lieu  de  tenir  la  SRC  et 
la  CNQ  responsables  in  solidum,  les  juges  majori- 
taires  de  la  Cour  d'appel  auraient  du  conclure  a  une 
responsabilite  «  partag[ee]  [. .  .]  en  proportion  de  la 
gravite  de  leur  faute  respective  » (voir  1'  arret  Prevost- 
Masson,  precite,  par.  21,  et  l'art.  1478  C.c.Q.). 

Les  intimes  font  observer  que,  en  s'en  prenant 
a  la  constatation  de  causalite,  l'appelante  n'a  pas 
demontre,  dans  son  argumentation  tres  breve,  que  le 
juge  de  premiere  instance  avait  commis  une  erreur 
manifeste  et  dominante.  lis  pretendent  aussi  que 
l'appelante  n'a  produit  aucun  element  de  preuve 
quant  a  la  facon  de  repartir  les  dommages  et  que, 
dans  ces  circonstances,  la  responsabilite  in  solidum 
est  bien  fondee. 

J'estime  que,  compte  tenu  de  notre  arret  recent 
Prevost-Masson,  la  declaration  de  responsabilite  in 
solidum  etait  appropriee.  Dans  cet  arret,  notre  Cour 
a  mis  fin  au  debat  doctrinal  du  Quebec  en  concluant 
a  l'existence  du  concept  d'obligation  in  solidum  en 
droit  civil.  Dans  l'arret  Prevost-Masson,  l'intimee 
etait  titulaire  d'une  creance  recouvrable  indiffe- 
remment  aupres  de  deux  debiteurs  :  d'une  part,  a 
titre  de  creance  de  responsabilite  contractuelle  et, 
d' autre  part,  a  titre  de  solde  de  prix  de  vente.  La 
Cour  d'appel  du  Quebec  avait  conclu  a  l'indivisi- 
bilite  des  dettes,  mais  notre  Cour  a  explique  que, 


[2004]  3  R.C.S. 


NERON  C.  CHAMBRE  DES  NOTAIRES  DU  QUEBEC     Le  juge  LeBel 


139 


of  money,  it  was  clearly  susceptible  to  division. 
The  Court  also  decided  that  the  concept  of  "pas- 
sive joint  and  several  liability"  was  not  applicable 
(see  Prevost-Masson,  supra,  at  para.  25).  Instead, 
the  Court  concluded  that  the  concept  of  obligation 
in  solidum,  which  had  been  developed  to  deal  with 
the  problems  that  arise  where  the  object  of  the  debt 
is  not  susceptible  to  division  but  there  is  more  than 
one  debt  for  the  whole  amount,  was  most  appropri- 
ately applicable  to  this  situation. 

J.  Pineau,  D.  Burman  and  S.  Gaudet  have  indi- 
cated that  liability  in  solidum  should  be  applied  in 
situations  such  as  this  where  two  parties  are  respon- 
sible for  an  injury  and  one  of  them  is  liable  extra- 
contractually  while  the  other  is  liable  contractu- 
ally (see  Theorie  des  obligations  (4th  ed.  2001), 
at  pp.  676-77).  In  this  case,  the  courts  below  con- 
cluded that,  although  the  faults  of  the  CBC  and  the 
CNQ  were  distinct  in  that  one  was  based  on  extra- 
contractual  liability  and  the  other  on  contractual  lia- 
bility, the  faults  were  "factually  related,  reasonably 
contemporaneous  and  cumulative  in  their  prejudi- 
cial impact  on  Neron  and  GEN  [Communication]" 
(see  Court  of  Appeal  judgment,  at  para.  280,  and  see 
also  the  trial  judgment,  at  p.  1832).  The  damages, 
however,  were  of  a  global  nature  and,  as  Fish  J.A. 
explained,  it  would  be  difficult,  in  practical  terms, 
to  divide  the  object  of  the  global  debt.  Moreover,  the 
learned  trial  judge  is  to  be  afforded  significant  defer- 
ence in  respect  of  his  finding  that  the  damages  could 
not  be  easily  divided.  As  the  respondents  indicate, 
there  has  been  little  evidence  adduced  to  explain 
how  the  damages  could  be  apportioned  between  the 
parties  in  a  just  fashion.  As  such,  this  is  the  kind  of 
case,  like  Prevost-Masson,  where  the  liability  of  the 
parties  should  be  in  solidum.  I  would  thus  dismiss 
the  CBC's  appeal  on  this  ground. 


I.  Costs 

I  see  no  reason  to  depart  from  the  usual  rules  with 
respect  to  costs. 


puisque  la  creance  etait  une  somme  d'argent,  elle 
etait  manifestement  divisible.  Notre  Cour  a  ajoute 
que  le  concept  de  «  solidarite  passive  »  ne  s'appli- 
quait  pas  (voir  1' arret  Prevost-Masson,  precite,  par. 
25).  Elle  a  plutot  conclu  que  le  concept  d' obligation 
in  solidum,  developpe  pour  resoudre  les  difficulty's 
qui  surgissent  lorsque  l'objet  de  la  dette  n'est  pas 
divisible,  mais  qu'il  y  a  plusieurs  dettes  au  tout, 
s'appliquait  le  mieux  a  cette  situation. 

Selon  J.  Pineau,  D.  Burman  et  S.  Gaudet,  la  res- 
ponsabilite  in  solidum  doit  s'appliquer  a  des  cas 
comme  celui  qui  nous  occupe,  ou  la  responsabilite 
des  coauteurs  d'un  prejudice  est  pour  l'un  extra- 
contractuelle,  et  pour  1' autre  contractuelle  (voir 
Theorie  des  obligations  (4e  ed.  2001),  p.  676-677). 
En  l'espece,  les  tribunaux  d'instance  inferieure 
ont  conclu  que,  meme  si  les  fautes  de  la  SRC  et 
de  la  CNQ  restaient  distinctes  en  ce  sens  qu'elles 
etaient  respectivement  de  nature  extracontractuelle 
et  de  nature  contractuelle,  elles  etaient  neanmoins 
[TRADUCTION]  «  connexes  sur  le  plan  factuel  en 
plus  d'etre  raisonnablement  concomitantes,  et  elles 
[avaient]  une  incidence  cumulative  sur  M.  Neron 
et  GEN  [Communication]  »  (voir  jugement  de  la 
Cour  d'appel,  par.  280,  et  jugement  de  premiere 
instance,  p.  1832).  Les  dommages  etaient  toute- 
fois  de  nature  globale  et,  comme  l'a  explique  le 
juge  Fish,  il  serait  difficile,  en  pratique,  de  diviser 
l'objet  d'une  telle  creance  globale.  De  surcroit,  il 
faut  traiter  avec  beaucoup  de  deference  la  conclu- 
sion du  juge  de  premiere  instance  selon  laquelle  il 
n' etait  pas  facile  de  repartir  les  dommages  entre 
les  defendeurs.  Comme  le  soulignent  les  inti- 
mes,  on  a  presente  tres  peu  d'elements  de  preuve 
au  sujet  de  la  facon  de  proceder  a  une  repartition 
juste  des  dommages  entre  les  parties.  Par  conse- 
quent, cette  affaire  presente  une  situation  similaire 
a  celle  de  1' affaire  Prevost-Masson,  ou  la  responsa- 
bilite des  parties  doit  etre  in  solidum.  Je  suis  done 
d'avis  de  rejeter  le  pourvoi  de  l'appelante  pour  ce 
motif. 

I.  Depens 

Je  ne  vois  aucune  raison  de  deroger  aux  regies 
habituelles  en  matiere  de  depens. 
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VI.  Conclusion 

As  a  result,  I  would  dismiss  the  appeal  with 
costs. 

The  following  are  the  reasons  delivered  by 

Binnie  J.  (dissenting)  —  I  cannot  subscribe 
to  the  proposition  of  my  colleague  LeBel  J.  that 
civil  liability  should  be  imposed  on  the  Cana- 
dian Broadcasting  Corporation  ("CBC")  to  pay 
$673,153  in  damages  because,  as  he  puts  it  (at  para. 
55): 

.  .  .  the  information  broadcast  may  have  been  true  —  at 
least  in  part  (to  be  discussed  below)  —  and  it  may  have 
been  in  the  public  interest  to  broadcast  it,  but  the  whole  of 
the  broadcast  quite  simply  did  not  measure  up  to  profes- 
sional standards. 

The  information  that  was  published  was  perfectly 
true,  but  my  colleague's  concern  seems  to  be  that 
the  "truth"  could  have  been  put  in  a  different  light  if 
additional  matters  had  been  included  in  the  broad- 
cast (para.  68).  I  do  not  agree  that  in  this  case  what 
was  not  broadcast  made  what  was  broadcast  any 
the  less  true.  My  deeper  concern  is  that  in  balanc- 
ing press  freedom  against  the  respondents'  interest 
in  the  protection  of  their  reputation,  my  colleague 
puts  insufficient  weight  on  the  constitutional  right  of 
members  of  the  Quebec  public  to  have  access  to  true 
and  accurate  information  about  matters  of  legitimate 
interest  and  concern.  An  award  of  this  size  built  on 
such  a  thin  foundation  can  only  discourage  the  ful- 
filment by  the  media  of  their  mandate  in  a  free  and 
democratic  society  to  afflict  the  comfortable  and  to 
comfort  the  afflicted,  to  quote  Joseph  Pulitzer,  a 
mandate  now  protected  by  s.  2(b)  of  the  Canadian 
Charter  of  Rights  and  Freedoms  and  s.  3  of  the 
Quebec  Charter  of  Human  Rights  and  Freedoms, 
R.S.Q.,c.C-12. 


I  agree  with  Otis  J. A.  of  the  Quebec  Court  of 
Appeal  ([2002]  R.J.Q.  2639)  that  the  real  culprit 
in  this  case  is  the  Chambre  des  notaires  du  Quebec 
("CNQ").  For  many  of  the  same  reasons  that  she  has 
given,  I  would  allow  the  appeal  of  the  CBC.  The 


VI.  Conclusion 

Par  consequent,  je  suis  d'avis  de  rejeter  le  pour- 
voi  avec  depens. 

Version  francaise  des  motifs  rendus  par 

Le  juge  Binnie  (dissident)  —  Je  ne  puis  sous- 
crire  a  la  proposition  de  mon  collegue  le  juge  LeBel 
voulant  qu'il  y  ait  lieu  de  declarer  le  media  appelant 
civilement  tenu  de  payer  la  somme  de  673  153  $  de 
dommages-interets,  parce  que,  comme  il  le  dit  au 
par.  55,  meme  s'il 

se  peut  que  l'information  diffusee  ait  ete  veridique  —  du 
moins  en  partie,  comme  nous  le  verrons  plus  loin  —  et 
qu'il  ait  ete  dans  l'interet  public  de  la  diffuser,  [.  .  .]  dans 
l'ensemble,  le  reportage  diffuse  ne  respecte  tout  simple- 
ment  pas  les  normes  professionnelles. 

L'information  rendue  publique  etait  tout  a  fait 
veridique,  mais,  pour  mon  collegue,  il  semble  que 
la  «  verite  »  aurait  pu  etre  presentee  sous  un  jour 
different  si  des  informations  additionnelles  avaient 
ete  diffusees  (par.  68).  Je  ne  suis  pas  d' accord  pour 
dire  qu'en  l'espece  l'information  non  diffusee  com- 
promettait  de  quelque  facon  la  veracite  de  celle  qui 
a  ete  diffusee.  Je  crains  davantage  que,  en  soupesant 
la  liberte  de  presse  en  fonction  du  droit  des  intimes  a 
la  sauvegarde  de  leur  reputation,  mon  collegue  n'ac- 
corde  pas  suffisamment  d' importance  au  droit  cons- 
titutionnel  de  la  population  quebecoise  a  une  infor- 
mation veridique  et  exacte  concernant  des  questions 
d'interet  legitime  pour  elle.  L  attribution  d'un  mon- 
tant  aussi  considerable  pour  des  raisons  aussi  peu 
convaincantes  ne  peut  avoir  pour  effet  que  de  dis- 
suader  les  medias  de  remplir  la  mission  qu'ils  ont, 
dans  une  societe  libre  et  democratique,  d'affliger  les 
gens  confortables  et  de  reconforter  les  affliges  — 
pour  reprendre  l'expression  de  Joseph  Pulitzer  — , 
laquelle  est  desormais  protegee  par  l'al.  2b)  de  la 
Charte  canadienne  des  droits  et  libertes  et  Part.  3 
de  la  Charte  des  droits  et  libertes  de  la  personne, 
L.R.Q.,  ch.  C-12. 

Je  conviens  avec  la  juge  Otis  de  la  Cour  d'appel 
du  Quebec  ([2002]  R.J.Q.  2639)  que  la  vraie  cou- 
pable,  en  l'espece,  est  la  Chambre  des  notaires  du 
Quebec  («  CNQ  »).  Pour  un  bon  nombre  des  raisons 
qu'elle  a  exposees,  j'accueillerais  le  pourvoi  de  la 
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effect  of  such  a  disposition  would  be  to  leave  the  lia- 
bility for  the  payment  of  the  respondents'  damages 
with  the  CNQ,  where  it  belongs. 

I.  Facts 

The  relevant  circumstances  are  fully  set  out  by 
my  colleague  LeBel  J.  and  I  will  therefore  limit 
myself  to  the  facts  needed  to  explain  my  legal  con- 
clusion. 

The  original  broadcast  on  Le  Point  on  December 
15,  1994  dealt  with  the  CNQ  as  an  important  pub- 
lic institution  exercising  self-government  responsi- 
bilities over  the  notarial  profession.  It  was  strongly 
critical.  One  of  its  allegations  was  that  the  CNQ 
had  manifested  a  high-handed  and  unprofessional 
approach  to  people  who  made  legitimate  complaints 
about  the  work  of  its  members.  The  broadcast 
detailed  a  number  of  instances  where  complainants 
had  been  ignored  or  abused.  The  message  was  that 
the  CNQ,  in  its  dealings  with  the  public,  was  dys- 
functional. At  the  time,  this  seems  to  have  been  true. 
It  was  certainly  in  the  public  interest  to  draw  atten- 
tion to  such  a  deplorable  state  of  affairs. 

The  broadcast  relied  in  part  on  two  complain- 
ants, Messrs.  Yvon  Theriault  and  Richard  Lacroix, 
who  agreed  to  be  interviewed  on  the  air.  On  learning 
about  the  broadcast,  the  CNQ  (without  checking  its 
facts)  leapt  to  the  attack,  alleging  (erroneously)  that 
Mr.  Lacroix  had  lied  about  his  complaint  because 
the  CNQ  had  in  fact  reimbursed  him  for  a  loss  suf- 
fered at  the  hands  of  one  of  its  members,  and  that 
Mr.  Theriault's  brother  was  the  leader  of  a  bizarre 
and  violent  cult.  The  CNQ  instructed  their  commu- 
nications consultant,  Mr.  Gilles  Neron,  to  write  to 
the  CBC.  This  instruction  was  carried  out  by  Mr. 
Neron  in  a  letter  to  the  director  at  Le  Point  dated 
December  18,  1994,  the  contents  of  which  are  set 
out  in  full  by  my  colleague  LeBel  J.  at  para.  3. 


After  introducing  himself  as  spokesperson  for 
the  CNQ  and  requesting  a  meeting  with  the  CBC  to 
pursue  an  on-air  reply,  Mr.  Neron's  letter  went  on 


Societe  Radio-Canada  («  SRC  »).  Cette  decision 
ferait  en  sorte  que  la  responsabilite  de  payer  des 
dommages-interets  aux  intimes  incomberait  unique- 
ment,  comme  il  se  doit,  a  la  CNQ. 

I.    Les  faits 

Comme  mon  collegue  le  juge  LeBel  expose  de 
facon  complete  les  faits  pertinents,  je  m'en  tiendrai 
a  ceux  necessaires  pour  expliquer  la  conclusion  que 
je  tire  sur  le  plan  juridique. 

Le  premier  reportage  du  Point,  diffuse  le  15 
decembre  1994,  portait  sur  la  CNQ  en  tant  qu'ins- 
titution  publique  importante  qui  assume  des  respon- 
sabilites  relatives  a  l'autogestion  des  membres  de  la 
profession  notariale.  Le  reportage  etait  fort  negatif. 
On  y  alleguait  notamment  que  la  CNQ  avait  adopte 
une  attitude  autoritaire  et  non  professionnelle  envers 
des  gens  qui  s'etaient  plaints  avec  raison  du  travail 
de  ses  membres.  Le  reportage  faisait  etat  d'un  cer- 
tain nombre  de  cas  ou  les  plaignants  avaient  ete 
ignores  ou  encore  malmenes.  Le  message  vehicule 
etait  que  la  CNQ  etait  dysfonctionnelle  dans  ses 
rapports  avec  le  public.  Cela  semblait  etre  le  cas  a 
l'epoque.  II  etait  sfirement  dans  l'interet  public  de 
denoncer  cette  situation  deplorable. 

Le  reportage  presentait  notamment  deux  plai- 
gnants qui  avaient  accepte  d'etre  intend  ewes,  a 
savoir  MM.  Yvon  Theriault  et  Richard  Lacroix. 
Apres  avoir  pris  connaissance  du  reportage,  la  CNQ 
(sans  s'etre  donne  la  peine  de  verifier  les  faits  rap- 
portes)  est  passee  directement  a  l'attaque  en  alle- 
guant  (a  tort)  que  M.  Lacroix  avait  menti  au  sujet 
de  sa  plainte  —  etant  donne  qu'elle  lui  avait,  en  rea- 
lite,  rembourse  la  perte  causee  par  l'un  de  ses  mem- 
bres —  et  que  le  frere  de  M.  Theriault  etait  a  la  tete 
d'une  secte  etrange  et  violente.  La  CNQ  a  demande 
a  son  consultant  en  communication,  Gilles  Neron, 
d'ecrire  a  l'appelante.  Monsieur  Neron  a  donne 
suite  a  cette  demande,  le  18  decembre  1994,  en  fai- 
sant  parvenir  a  la  realisatrice  du  Point  une  lettre  dont 
mon  collegue  le  juge  LeBel  expose  integralement  le 
contenu  au  par.  3. 

Apres  s'etre  presente  comme  le  porte-parole  de 
la  CNQ  et  avoir  demande  une  rencontre  avec  l'ap- 
pelante afin  d'obtenir  le  droit  de  repliquer  dans  le 
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to  confirm,  albeit  inadvertently,  more  or  less  what 
the  CBC  had  said  about  the  CNQ  in  its  December 
15  broadcast;  namely  that  by  launching  an  attack 
on  Messrs.  Theriault  and  Lacroix  the  CNQ  showed 
again  that  it  could  not  get  its  facts  straight  and  that 
its  response  to  legitimate  criticism  was  ill-informed, 
ill-considered  and  unworthy  of  a  professional  gov- 
erning body. 

Specifically,  the  false  allegations  made  by  the 
CNQ  and  repeated  by  Mr.  Neron  in  his  December 
18  letter  were  as  follows: 

[TRANSLATION] 

3-  In  the  report,  the  death  threats  made  against  the 
president  are  referred  to  as  nonsense.  Mr.  Theriault 
is  presented  as  a  person  who  would  be  justified  in 
making  such  threats.  You  failed  to  mention  that  he  is 
the  brother  of  the  Theriault  who  was  the  Pope  of  the 
Infinite  Love  cult  and  who  cut  off  his  spouse's  arm. 
[Emphasis  deleted.] 

It  is  now  accepted  that  the  allegation  about  Mr. 
Theriault's  brother  was  totally  unfounded.  With 
respect  to  Mr.  Lacroix,  the  CNQ,  through  Mr. 
Neron,  categorically  stated  that  his  complaint  about 
non-reimbursement  by  the  CNQ  was  false: 

[TRANSLATION] 

4-  You  also  failed  to  mention  in  the  report  that  Mr.  La- 
croix was  reimbursed  by  the  CNQ  for  the  money  he 
lost. 


cadre  d'une  autre  emission,  M.  Neron  a,  dans  sa 
lettre,  plus  ou  moins  confirme,  quoique  par  inadver- 
tance,  ce  que  l'appelante  avait  dit  au  sujet  de  la  CNQ 
dans  son  reportage  du  15  decembre,  a  savoir  qu'en 
attaquant  MM.  Theriault  et  Lacroix  cette  derniere 
avait,  la  encore,  demontre  qu'elle  etait  incapable  de 
retablir  les  faits  et  qu'en  plus  de  manquer  de  rigueur 
sa  reponse  a  une  critique  legitime  etait  irreflechie  et 
indigne  d'un  ordre  professionnel. 

Plus  precisement,  les  fausses  allegations  de  la 
CNQ  que  M.  Neron  reprenait  dans  sa  lettre  du  18 
decembre  etaient  les  suivantes  : 


3-  Dans  le  reportage  on  fait  reference  aux  menaces 
de  mort  a  l'endroit  de  la  presidence  comme  une 
baliverne.  On  presente  M.  Theriault  comme  une  per- 
sonne  qui  a  bien  raison  de  faire  ces  menaces.  Vous 
n'avez  pas  fait  reference  au  fait  qu'il  est  le  frere  de 
ce  Theriault,  le  Pape  de  la  secte  de  1' Amour  infini 
qui  avait  coupe  le  bras  de  sa  conjointe.  [Souligne- 
ment  omis.] 

On  reconnait  maintenant  que  1' allegation  relative  au 
frere  de  M.  Theriault  etait  totalement  denuee  de  fon- 
dement.  Quant  a  M.  Lacroix,  la  CNQ,  s'exprimant 
par  l'entremise  de  M.  Neron,  a  affirme  categorique- 
ment  que  sa  plainte  voulant  qu'elle  ne  l'ait  pas  rem- 
bourse n' etait  pas  fondee  : 


4-  Dans  le  reportage,  vous  ne  dites  pas,  non  plus,  que 
M.  Lacroix  avait  ete  rembourse  par  la  CNQ  pour  les 
sommes  qu'il  avait  perdues. 


2-  Your  conclusion  that  "Mr.  Lacroix  is  considering 
writing  to  the  Minister  to  ask  him  to  put  the  CNQ 
under  trusteeship"  gave  some  people  the  impression 
that  the  chairman  of  the  Office  [des  professions]  was 
going  to  make  this  request,  while  others  were  left 
thinking  that  Le  Point's  reporters  came  to  this  con- 
clusion after  their  investigation.  [Emphasis  added; 
emphasis  in  original  deleted.] 

In  fact,  Mr.  Lacroix  had  been  reimbursed,  but  not  by 
the  CNQ.  The  CNQ  was  therefore  wrong  to  claim 
the  credit.  Mr.  Neron 's  added  complaint  about  the 


2-  Votre  conclusion  «  M.  Lacroix  songe  a  ecrire  au 
ministre  pour  lui  demander  de  placer  la  CNQ  en 
tutelle  »  a  donne  F  impression  a  certains  que  c'est  le 
president  de  l'Office  [des  professions]  qui  allait  le 
demander  et  a  d'autres  que  les  reporter  [sic]  du  Point 
arrivaient  a  cette  conclusion  apres  leur  enquete.  [Je 
souligne;  soulignement  dans  l'original  omis.] 

En  fait,  M.  Lacroix  avait  ete  rembourse,  mais 
pas  par  la  CNQ.  La  CNQ  avait  done  tort  de  s'en 
attribuer  le  merite.  L' autre  plainte  de  M.  Neron 
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"impression"  attributed  to  some  unidentified  people 
added  nothing  of  substance. 

The  other  purported  clarification  by  the  CNQ, 
through  Mr.  Neron,  was  flattering  to  the  CNQ  but 
simply  argumentative: 

[TRANSLATION] 

5-  I  also  have  difficulty  understanding  the  reference 
to  notary  Potiron,  the  fusty  old  man.  I  found  this 
allusion  inappropriate.  The  notarial  profession  has 
a  128-year  history  of  faithful  service  in  Quebec. 
There  are  many  young  notaries.  They  are  excellent, 
dynamic  and  innovative  legal  professionals. 

The  subsequent  behaviour  of  the  CBC's  journal- 
ists in  avoiding  contact  with  Mr.  Neron  was  boor- 
ish, but  boorishness  without  more  is  not  actionable. 
Eventually,  on  January  4,  1995,  the  CBC  offered  the 
CNQ  a  follow-up  interview,  as  it  ought  to  have  done 
more  promptly.  However  at  that  point,  the  CNQ, 
after  undergoing  a  reversal  of  position,  refused  the 
offer.  In  the  result,  the  journalists  were  simply  left 
with  a  potential  story  about  the  impetuous  and  ill- 
founded  allegations  contained  in  Mr.  Neron's  letter 
of  December  18th. 

Mr.  Neron,  as  well  as  the  CNQ,  attempted  in 
their  different  ways  to  extricate  themselves  from 
the  untenable  position  into  which  the  CNQ  blunders 
had  led  them.  Belatedly,  Mr.  Neron  asked  for  time  to 
check  the  truth  of  the  CNQ's  allegations.  The  CNQ, 
for  its  part,  having  withdrawn  its  request  for  a  reply, 
proceeded  to  disclaim  responsibility  for  Mr.  Neron's 
original  request  for  a  reply  interview,  and  attempted 
to  make  Mr.  Neron  the  scapegoat  for  its  own  series 
of  errors.  Thereafter,  it  completed  the  assault  on  Mr. 
Neron's  professional  reputation  by  circulating  mis- 
leading statements  about  Mr.  Neron  to  the  entire 
CNQ  membership. 

The  CBC's  own  ombudsman,  as  LeBel  J. 
explains,  found  that  the  CBC's  follow-up  broad- 
cast on  January  12th  showed  selectivity  and  a  lack 
of  balance.  He  found  that  the  focus  on  the  CNQ's 
misinformation  gave  the  broadcast  [TRANSLATION] 
"the  appearance  of  a  settling  of  accounts".  However, 


concernant  l'«  impression  »  donnee  a  d'autres  per- 
sonnes  non  identifiees  n'ajoutait  rien  d'important. 

L' autre  pretendue  clarification  que  la  CNQ  a 
apportee,  par  l'entremise  de  M.  Neron,  etait  flat- 
teuse  pour  elle,  mais  n'etait  rien  de  plus  qu'un  argu- 
ment : 


5-  Je  ne  comprends  pas,  non  plus,  la  reference  au 
notaire  Potiron,  le  poussiereux.  J'ai  trouve  l'allusion 
deplacee.  Le  notariat  au  Quebec  a  128  ans  d'histoire 
en  loyaux  services.  II  y  a  beaucoup  de  jeunes  notai- 
res.  lis  sont  d'excellents  juristes,  dynamiques  et 
avangardistes  [sic]. 

Le  comportement  que  les  journalistes  de  l'appe- 
lante  ont  adopte  par  la  suite  en  evitant  tout  contact 
avec  M.  Neron  etait  impoli,  mais  l'impolitesse  sans 
plus  ne  confere  pas  un  droit  d'action.  Le  4  janvier 
1995,  l'appelante  a  finalement  offert  un  interview 
complementaire  a  la  CNQ,  comme  elle  aurait  du  le 
faire  plus  tot.  Cependant,  la  CNQ,  qui  s' etait  alors 
ravisee,  a  refuse  l'offre.  En  definitive,  le  seul  sujet 
de  reportage  dont  disposaient  les  journalistes  etait 
les  allegations  impetueuses  et  non  fondees  conte- 
nues  dans  la  lettre  du  18  decembre  de  M.  Neron. 

Monsieur  Neron  et  la  CNQ  ont  tente,  chacun  a  sa 
maniere,  de  se  sortir  de  la  situation  intenable  dans 
laquelle  les  bourdes  de  la  CNQ  les  avaient  plonges. 
Monsieur  Neron  a  demande  tardivement  un  delai 
pour  verifier  l'exactitude  des  allegations  de  la  CNQ. 
De  son  cote,  apres  avoir  retire  sa  demande  de  droit 
de  replique,  la  CNQ  s'est  completement  dissociee  de 
M.  Neron  en  ce  qui  concerne  la  premiere  demande 
d'interview  complementaire  qu'il  avait  presentee  et 
a  tente  de  le  blamer  pour  la  serie  d'erreurs  qu'elle 
avait  elle-meme  commise.  Par  la  suite,  elle  s'en  est 
prise  davantage  a  la  reputation  professionnelle  de 
M.  Neron  en  distribuant  a  tous  ses  membres  des 
declarations  trompeuses  a  son  sujet. 

Comme  l'explique  le  juge  LeBel,  l'ombudsman 
de  la  SRC  a  lui-meme  estime  que  la  presentation 
du  reportage  complementaire  diffuse  le  12  janvier 
etait  selective  et  boiteuse.  II  a  conclu  que  l'insis- 
tance  sur  1' information  inexacte  donnee  par  la  CNQ 
donnait  au  reportage  «  une  allure  de  reglement  de 
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he  did  not  conclude  that  the  public  was  misinformed 
or  that  the  broadcast  was  not  in  the  public  interest. 
In  fact,  on  this  second  point  he  concluded  that  the 
public  interest  was  well-served  by  calling  attention 
to  the  CNQ's  continuing  parade  of  errors. 

Journalism  inevitably  involves  selectivity.  What 
was  broadcast  on  January  12th  was  true.  With  all 
due  respect  for  the  contrary  position,  my  view  is 
that  despite  the  journalists'  boorish  treatment  of  Mr. 
Neron  prior  to  January  12th  and  the  selectivity  evi- 
dent in  the  January  12th  broadcast  (which  no  doubt 
demonstrated  elements  of  "gotcha"  journalism), 
civil  fault  should  nevertheless  not  be  attributed  to 
the  CBC  when  all  the  relevant  public  interest  issues 
are  taken  into  account,  a  matter  to  which  I  will  now 
turn. 

JJ.   The  Absence  of  Civil  Fault 

Article  1457  of  the  Civil  Code  of  Quebec,  S.Q. 
1991,  c.  64  ("C.C.Q."),  which  delineates  the  relevant 
principles  of  civil  fault,  is  to  be  interpreted  in  light 
of  the  Code's  preliminary  provision: 

The  Civil  Code  of  Quebec,  in  harmony  with  the 
Charter  of  human  rights  and  freedoms  and  the  general 
principles  of  law,  governs  persons,  relations  between  per- 
sons, and  property.  [Emphasis  added.] 

The  public's  right  to  a  society  where  free  expres- 
sion can  flourish  is  guaranteed  by  s.  3  of  the  Quebec 
Charter.  Thus,  the  proper  legal  framework  within 
which  to  consider  the  present  appeal  is  not  simply  a 
bilateral  dispute  between  the  CBC  and  the  respond- 
ents, but  a  multilateral  dispute  involving  not  only  the 
disputants  but  the  broader  Quebec  public  which  had 
a  serious  ongoing  stake  in  the  proper  functioning  of 
the  CNQ  as  a  vitally  important  public  institution. 
Lamer  J.  (as  he  then  was)  commented  in  Snyder 
v.  Montreal  Gazette  Ltd.,  [1988]  1  S.C.R.  494,  in 
speaking  of  the  assessment  of  non-pecuniary  dam- 
ages for  defamation  under  the  Civil  Code  of  Quebec, 
at  p.  510: 

In  coming  to  the  rescue  of  a  defamation  victim,  the  courts 
must  not  overlook  the  fact  that  the  written  and  spoken 


compte  ».  Cependant,  il  n'a  pas  juge  que  le  public 
etait  mal  renseigne  on  que  le  reportage  n'etait  pas 
d'interet  public.  En  fait,  il  a  estime,  dans  ce  dernier 
cas,  qu'il  etait  dans  l'interet  public  de  denoncer  la 
serie  d'erreurs  commises  par  la  CNQ. 

La  selectivite  est  inherente  au  journalisme. 
L  information  diffusee  le  12  janvier  etait  veridi- 
que.  En  toute  deference  pour  1' opinion  contraire, 
j 'estime  que,  malgre  la  facon  impolie  dont  les  jour- 
nalistes  ont  traite  M.  Neron  avant  le  12  janvier  et  la 
selectivite  manifeste  du  reportage  du  12  janvier  (qui 
caracterisent  indubitablement  le  journalisme  d'em- 
buscade),  il  n'y  a  tout  de  meme  pas  lieu  d'imputer 
a  l'appelante  une  faute  civile  compte  tenu  de  toutes 
les  questions  d'interet  public  pertinentes,  sujet  que 
je  vais  maintenant  examiner. 

II.   L  absence  de  faute  civile 

L  article  1457  du  Code  civil  du  Quebec,  L.Q. 
1991,  ch.  64  («  C.c.Q.  »),  qui  enonce  les  principes 
applicables  en  matiere  de  faute  civile,  doit  etre  inter- 
prete  en  fonction  de  la  disposition  preliminaire  du 
Code  qui  prevoit  ceci : 

Le  Code  civil  du  Quebec  regit,  en  harmonie  avec  la 
Charte  des  droits  et  libertes  de  la  personne  et  les  principes 
generaux  du  droit,  les  personnes,  les  rapports  entre  les 
personnes,  ainsi  que  les  biens.  [Je  souligne.] 

L  article  3  de  la  Charte  quebecoise  garantit  le  droit 
de  la  population  a  une  societe  qui  defend  la  liberte 
d'expression.  Done,  le  cadre  juridique  dans  lequel 
doit  se  situer  l'examen  du  present  pourvoi  est  non 
pas  un  simple  litige  bilateral  entre  l'appelante  et  les 
intimes,  mais  un  litige  plurilateral  qui  met  en  cause 
non  seulement  les  parties  mais  encore  la  population 
generale  du  Quebec  qui  avait  serieusement  interet  a 
ce  que  la  CNQ,  en  tant  qu' institution  publique  de  la 
plus  haute  importance,  fonctionne  bien.  Voici  ce  que 
le  juge  Lamer  (plus  tard  Juge  en  chef)  fait  remar- 
quer,  dans  1' arret  Snyder  c.  Montreal  Gazette  Ltd., 
[1988]  1  R.C.S.  494,  p.  510,  au  sujet  de  revaluation 
des  dommages  moraux  en  matiere  de  diffamation 
sous  le  regime  du  Code  civil  du  Quebec  : 

La  justice  qui  vient  en  aide  a  la  victime  d'une  diffama- 
tion ne  doit  pas  oublier  que  la  presse  ecrite  et  parlee  est 
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press  is  indispensable  and  is  an  essential  component  of  a 
free  and  democratic  society. 

Despite  the  reference  by  my  colleague  LeBel  J.  at 
paras.  48  and  following  to  some  of  the  leading  deci- 
sions of  this  Court  upholding  the  importance  of  free- 
dom of  expression,  including  RWDSU  v.  Dolphin 
Delivery  Ltd.,  [1986]  2  S.C.R.  573,  Edmonton 
Journal  v.  Alberta  (Attorney  General),  [1989]  2 
S.C.R.  1326,  and  Canadian  Broadcasting  Corp.  v. 
New  Brunswick  (Attorney  General),  [1991]  3  S.C.R. 
459, 1  do  not  believe  that  his  proposed  disposition  of 
this  appeal  gives  proper  weight  to  that  aspect  of  the 
public  interest. 

I  accept,  as  does  LeBel  J.,  that  it  is  appropri- 
ate to  anchor  the  discussion  in  the  Quebec  Court 
of  Appeal's  decision  in  Societe  Radio-Canada  v. 
Radio  Sept-Iles  Inc.,  [1994]  R.J.Q.  1811.  That  deci- 
sion, interpreting  civil  responsibility  in  matters  of 
defamation  under  art.  1053  of  the  Civil  Code  of 
Lower  Canada,  held  that,  unlike  the  situation  in  the 
common  law  jurisdictions,  [TRANSLATION]  "there 
are  situations  in  which  a  person  who  communicates 
information  may  be  civilly  liable  even  if  the  infor- 
mation is  true"  (pp.  1818-19).  Thus: 

[TRANSLATION] 

(a)  A  person  commits  a  fault  by  "saying"  unpleasant  or 
unfavourable  things  about  another  that  he  or  she  knows 
to  be  false. 


(b)  A  person  commits  a  fault  by  "saying"  unpleasant  or 
unfavourable  things  about  another  that  he  or  she  ought  to 
know  to  be  false. 


(c)  A  person  commits  a  fault  by  making  unfavourable 
comments  about  another,  even  if  they  are  true,  if  he  or 
she  makes  them  without  valid  reason.  [Italics  deleted; 
underlining  added.] 

(Page  1819,  citing  J.  Pineau  and  M.  Ouellette, 
Theorie  de  la  responsabilite  civile  (2nd  ed.  1980), 
at  pp.  63-64.) 


indispensable  et  constitue  une  valeur  essentielle  dans  une 
societe  libre  et  democratique. 

Malgre  la  mention  que  mon  collegue  le  juge 
LeBel  fait,  aux  par.  48  et  suivants,  de  certains  arrets 
de  principe  dans  lesquels  notre  Cour  confirme  1' im- 
portance de  la  liberte  d' expression,  notamment  les 
arrets  SDGMR  c.  Dolphin  Delivery  Ltd.,  [1986]  2 
R.C.S.  573,  Edmonton  Journal  c.  Alberta  (Procureur 
general),  [1989]  2  R.C.S.  1326,  et  Societe  Radio- 
Canada  c.  Nouveau-Brunswick  (Procureur  gene- 
ral), [1991]  3  R.C.S.  459,  je  ne  crois  pas  que  la 
facon  dont  il  propose  de  trancher  le  present  pourvoi 
accorde  suffisamment  d'importance  a  cet  aspect  de 
l'interet  public. 

A  l'instar  du  juge  LeBel,  je  reconnais  qu'il  con- 
vient  de  fonder  l'analyse  sur  l'arret  de  la  Cour 
d'appel  du  Quebec  Societe  Radio-Canada  c.  Radio 
Sept-Iles  Inc.,  [1994]  R.J.Q.  1811.  Dans  cet  arret,  en 
interpretant  la  responsabilite  civile  pour  diffamation 
regie  par  l'art.  1053  du  Code  civil  du  Bas-Canada, 
la  cour  a  conclu  que,  contrairement  a  la  situation  qui 
prevaut  dans  les  ressorts  de  common  law,  «  la  com- 
munication d'une  information  meme  vraie  peut  par- 
fois  engager  la  responsabilite  civile  de  son  auteur  » 
(p.  1818-1819).  Par  consequent : 


a)  On  commet  une  faute  en  «  disant  »  sur  autrui  des 
choses  desagreables  ou  defavorables  que  Ton  sait  etre 
fausses. 


b)  On  commet  une  faute  en  «  disant  »  sur  autru[i]  des 
choses  desagreables  ou  defavorables  que  Ton  devrait 
savoir  etre  fausses. 


c)  On  commet  une  faute  en  tenant  sur  autrui  des  propos 
defavorables,  meme  s'ils  sont  vrais,  lorsqu'on  le  fait 
sans  justes  motifs.  [Italiques  omis;  je  souligne.] 

(Page  1819,  citant  J.  Pineau  et  M.  Ouellette,  Theorie 
de  la  responsabilite  civile  (2e  ed.  1980),  p.  63-64.) 
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In  Prud'homme  v.  Prud'homme,  [2002]  4  S.C.R. 
663,  2002  SCC  85,  this  Court  confirmed  this  same 
approach  for  the  purposes  of  art.  1457  C.C.Q. 
noting,  with  respect  to  the  third  branch,  that  "even 
in  the  civil  law,  the  truth  of  what  is  said  may  be  a 
way  of  proving  that  no  wrongful  act  was  committed, 
in  circumstances  in  which  the  public  interest  is  in 
issue"  (para.  37  (emphasis  added)). 

This  is  not  to  say  that  the  media  are  uncon- 
strained by  the  usual  principles  of  civil  fault.  The 
media  are  bound  by  the  same  law  as  everybody  else. 
It  is  the  function  of  free  expression  that  is  protected, 
and  the  media  organizations  derive  their  protection 
from  what  they  do  rather  than  who  they  are. 

Counsel  for  the  CBC  submitted  with  some  indig- 
nation at  the  oral  hearing: 

[TRANSLATION]  If  I  may  sum  up  the  comments  of 
Madam  Justice  Mailhot,  she  accuses  my  clients  of  having 
discovered  the  truth  and  having  spoken  it. 

This  is  an  oversimplification  of  a  complex  issue. 
To  agree  to  work  professionally  with  the  media,  as 
Mr.  Neron  did,  is  not  to  agree  to  dance  with  wolves. 
There  are  proper  limits  to  the  protection  that  ought 
to  be  extended  to  the  media  even  in  the  exercise  of 
their  constitutionally  protected  function.  The  ques- 
tion is  whether  those  limits  have  been  breached  in 
this  case. 

My  colleague  LeBel  J.,  at  para.  73,  mentions 
five  factors  which  lead  him  to  conclude  that  a  find- 
ing of  civil  fault  should  be  made  against  the  CBC, 
namely 

the  incomplete  and  misleading  manner  in  which  the  con- 
tent of  the  letter  was  broadcast,  the  refusal  to  allow  Mr. 
Neron  time  to  verify  his  errors,  the  refusal  to  mention  that 
he  sought  this  time,  the  fact  that  Mr.  Neron  never  wanted 
the  content  of  the  letter  to  be  broadcast  and  the  adverse 
conclusion  of  the  CBC's  ombudsman. 

In  my  view,  with  respect,  none  of  these  factors 
(whether  taken  individually  or  cumulatively)  are 
sufficient  to  support  a  finding  of  civil  responsibil- 
ity. In  so  stating,  I  give  very  limited  weight  to  the 


Dans  1' arret  Prud'homme  c.  Prud'homme,  [2002] 
4  R.C.S.  663,  2002  CSC  85,  notre  Cour  a  confirme 
que  la  meme  approche  devait  etre  adoptee  pour 
les  besoins  de  l'art.  1457  C.c.Q.,  en  faisant  remar- 
quer,  au  sujet  du  troisieme  volet,  que  «  meme  en 
droit  civil,  la  veracite  des  propos  peut  constituer  un 
moyen  de  prouver  1' absence  de  faute  dans  des  cir- 
constances  ou  l'interet  public  est  en  jeu  »  (par.  37  (je 
souligne)). 

Cela  ne  signifie  pas  que  les  principes  habituels 
de  la  faute  civile  ne  s'appliquent  pas  aux  medias. 
Les  memes  lois  s'appliquent  a  tous,  y  compris  aux 
medias.  C'est  la  fonction  de  la  liberte  d'expression 
qui  est  protegee,  et  les  medias  sont  proteges  a  cause 
de  ce  qu'ils  font  et  non  a  cause  de  ce  qu'ils  sont. 

A  l'audience,  l'avocate  de  l'appelante  a  affirme 
avec  une  certaine  indignation  ce  qui  suit : 

En  fait,  si  je  resume  le  propos  de  madame  la  juge 
Mailhot,  elle  reproche  a  mes  clients  d' avoir  decouvert  la 
verite  et  de  1' avoir  dite. 

II  s'agit  la  d'une  conception  simpliste  d'un  pro- 
bleme  complexe.  Accepter  d'offrir  des  services  pro- 
fessionnels  aux  medias,  comme  l'a  fait  M.  Neron, 
ne  revient  pas  a  accepter  de  se  jeter  dans  la  fosse  aux 
lions.  La  protection  a  laquelle  doivent  avoir  droit  les 
medias  doit  connaitre  certaines  limites,  meme  lors- 
qu'ils  exercent  leur  role  protege  par  la  Constitution. 
La  question  est  de  savoir  si  ces  limites  ont  ete  depas- 
sees  dans  la  presente  affaire. 

Mon  collegue  le  juge  LeBel  mentionne,  au  par. 
73,  cinq  facteurs  qui  l'ont  amene  a  conclure  que 
l'appelante  a  commis  une  faute  civile  : 

le  fait  que  le  contenu  de  la  lettre  a  ete  diffuse  de  maniere 
trompeuse  et  incomplete,  le  refus  de  donner  a  M.  Neron 
le  temps  de  verifier  ses  pretendues  affirmations  inexactes, 
le  refus  de  mentionner  que  celui-ci  avait  sollicite  ce  delai, 
le  fait  que  M.  Neron  n'a  jamais  voulu  que  le  contenu  de 
la  lettre  soit  diffuse  et  la  conclusion  defavorable  de  l'om- 
budsman  de  la  SRC. 

En  toute  deference,  j'estime  que  ces  facteurs 
(consideres  individuellement  ou  ensemble)  ne  sont 
pas  suffisants  pour  etayer  une  conclusion  de  res- 
ponsabilite  civile.  A  cet  egard,  j'accorde  tres  peu 
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trial  judge's  criticism  of  the  second  broadcast.  The 
trial  judge  got  off  on  the  wrong  foot  in  character- 
izing Mr.  Neron's  letter  of  December  18,  1994  as 
a  private  communication.  This  mischaracterization 
coloured  the  rest  of  his  analysis. 

A.  The  Allegedly  Incomplete  and  Misleading 
Manner  in  Which  the  Content  of  the  Letter  Was 
Broadcast 

I  do  not,  with  respect,  accept  my  colleague's  char- 
acterization of  the  December  18th  letter  as  "really 
just  a  request  for  a  meeting  and  right  of  reply"  (para. 
65).  As  is  evident  from  a  reading  of  the  text  set  out 
at  para.  3,  the  letter  is  approximately  two  pages  in 
length,  with  only  part  of  the  first  page  devoted  to  the 
request  for  a  right  of  reply.  The  letter  alleges  errors 
in  the  original  broadcast  in  relation  to  the  on-air 
complainants  Messrs.  Lacroix  and  Theriault,  and 
it  was  appropriate  to  bring  these  allegations  to  the 
attention  of  viewers,  together  with  the  journalists' 
response. 

Like  Otis  J. A.,  I  accept  as  correct  the  finding  of 
the  Ombudsman  that  according  to  desirable  journal- 
istic practice,  the  January  12th  broadcast  ought  to 
have  presented  Mr.  Neron's  letter  in  a  more  com- 
plete and  balanced  fashion.  However,  the  real  sting 
of  the  broadcast  was  that  the  CNQ  was  continuing 
to  act  in  an  impetuous  and  unprofessional  manner. 
It  documented  why  the  allegations  contained  in  Mr. 
Neron's  December  18th  letter  were  erroneous  and 
pointed  out  the  ease  with  which  these  errors  were 
verified  by  the  journalists,  and  ought  to  have  been 
known  to  the  CNQ.  Had  the  other  points  made  in 
Mr.  Neron's  letter  been  broadcast  they  would  not 
(as  discussed  below)  have  pulled  the  sting,  or  served 
the  public  interest  in  any  substantial  way,  or,  for  that 
matter,  have  helped  to  protect  Mr.  Neron's  reputa- 
tion. The  selectivity  and  lack  of  balance  found  by 
the  Ombudsman  did  not  subvert  the  truth  of  the 
real  matter  of  interest  to  the  public,  namely  the 
truth  of  the  CNQ's  allegations  pertaining  to  Messrs. 
Theriault  and  Lacroix. 


d' importance  a  la  critique  du  deuxieme  reportage 
formulee  par  le  juge  de  premiere  instance.  Ce  der- 
nier a  eu  tort  de  commencer  par  qualifier  de  commu- 
nication privee  la  lettre  du  18  decembre  1994  de  M. 
Neron.  Cette  qualification  erronee  a  fausse  le  reste 
de  son  analyse. 

A.  La  maniere  incomplete  et  trompeuse  dont  le 
contenu  de  la  lettre  aurait  ete  diffuse 

En  toute  deference,  je  ne  souscris  pas  aux  propos 
de  mon  collegue  lorsqu'il  affirme  que  la  lettre  du  18 
decembre  n'est «  en  realite  qu'une  demande  de  ren- 
contre et  de  droit  de  replique  »  (par.  65).  II  est  clair, 
a  la  lecture  du  par.  3,  que  la  lettre  compte  environ 
deux  pages  et  que  seule  une  partie  de  la  premiere 
page  est  consacree  a  la  demande  de  droit  de  repli- 
que. On  y  allegue  que  le  premier  reportage  com- 
porte  des  inexactitudes  au  sujet  des  plaignants  qui 
y  temoignent,  a  savoir  MM.  Lacroix  et  Theriault,  et 
il  convenait  d'attirer  1' attention  des  telespectateurs 
sur  ces  allegations  et  sur  la  reponse  des  journalis- 
tes. 

A  l'instar  de  la  juge  Otis,  je  considere  juste  la 
conclusion  de  l'ombudsman  que,  selon  la  pratique 
journalistique  souhaitable,  le  reportage  du  12  jan- 
vier  aurait  du  presenter  la  lettre  de  M.  Neron  d'une 
maniere  plus  complete  et  equilibree.  Toutefois,  le 
veritable  tort  cause  par  le  reportage  etait  le  fait 
d' indiquer  que  la  CNQ  continuait  d'  agir  de  maniere 
impetueuse  et  non  professionnelle.  On  y  expliquait 
pourquoi  les  allegations  contenues  dans  la  lettre  du 
18  decembre  de  M.  Neron  etaient  inexactes  et  on  y 
soulignait  la  facilite  avec  laquelle  les  journalistes 
avaient  pu  en  constater  1' inexactitude,  qui  aurait 
du  etre  evidente  pour  la  CNQ.  Si  elles  avaient  ete 
diffusees,  les  autres  remarques  contenues  dans  la 
lettre  de  M.  Neron  n'auraient  (comme  nous  le  ver- 
rons  plus  loin)  ni  remedie  au  tort  cause  ni  ete  essen- 
tiellement  d'interet  public  ou,  du  reste,  utiles  pour 
sauvegarder  la  reputation  de  M.  Neron.  La  conclu- 
sion au  caractere  selectif  et  boiteux  tiree  par  l'om- 
budsman n'a  rien  change  a  la  veracite  de  la  vraie 
question  d'interet  public,  a  savoir  la  veracite  des 
allegations  de  la  CNQ  concernant  MM.  Theriault 
et  Lacroix. 
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B.    The  CBC's  Refusal  to  Allow  Mr.  Neron  Time  to 
Verify  His  Errors 

Again,  while  this  courtesy  ought  properly  have 
been  extended  to  Mr.  Neron,  the  allegations  against 
Messrs.  Theriault  and  Lacroix  were  demonstrably 
false  whether  or  not  Mr.  Neron  belatedly  took  the 
opportunity  to  verify  them.  Had  Mr.  Neron  pub- 
licly acknowledged  their  falsity,  it  would  simply 
have  added  to  the  impression  on  viewers  that  the 
CNQ  had  responded  to  the  original  broadcast  with 
a  misinformed  attack  on  Messrs.  Theriault  and 
Lacroix,  for  which  the  CNQ  could  justly  be  called 
to  account. 


C.  The  CBC's  Refusal  to  Mention  That  Mr.  Neron 
Sought  a  Delay 

An  accuser  is  supposed  to  know  whereof  he 
speaks  before  an  attack  is  launched.  It  would  not 
have  improved  Mr.  Neron's  reputation  to  report 
that  he  wanted  time  to  find  out  about  the  truth  of  the 
CNQ  allegations  only  after  they  were  made. 

D.  The  Fact  That  Mr.  Neron  Never  Wanted  the 
Contents  of  the  Letter  Broadcast 

This  is  a  variation  of  the  trial  judge's  original 
ruling  that  the  letter  of  December  18  was  somehow 
"private".  I  agree  with  Mailhot  and  Otis  JJ.A.  that 
the  CBC  was  entitled  to  consider  the  information  it 
had  received  to  be  public.  There  was  no  indication 
in  Mr.  Neron's  letter  to  the  contrary.  In  this  respect, 
I  adopt  the  reasoning  of  Otis  J. A.  (at  para.  345): 

[TRANSLATION]  Finally,  no  statement,  either  implied 
or  express,  of  confidentiality  was  made  in  the  letter  of 
December  18,  1994.  Nor  was  any  promise  of  confidenti- 
ality obtained  from  the  CBC  at  the  time  of  sending  of  the 
letter,  which  as  of  that  time  became  information  that  the 
television  broadcasting  media  were  entitled  to  take  note 
of  and  disseminate. 

To  send  a  letter  to  the  press  alleging  errors  in  a 
broadcast  and  launching  a  personal  attack  against 
news  sources  without  first  verifying  the  foundation 


B.  he  refus  de  la  SRC  de  donner  a  M.  Neron  le 
temps  de  verifier  ses  pretendues  affirmations 
inexactes 

La  encore,  meme  si  on  avait  dti  avoir  la  politesse 
de  donner  a  M.  Neron  le  temps  necessaire  pour  veri- 
fier l'exactitude  de  ses  propos,  les  allegations  dont 
etaient  l'objet  MM.  Theriault  et  Lacroix  etaient 
manifestement  fausses  peu  importe  que  M.  Neron 
ait  tarde  a  les  verifier.  Si  M.  Neron  avait  publique- 
ment  reconnu  la  faussete  de  ces  allegations,  cela 
aurait  simplement  eu  pour  effet  d'  accroitre  1'  impres- 
sion des  telespectateurs  que  la  CNQ  avait  riposte  au 
premier  reportage  en  soumettant  MM.  Theriault  et 
Lacroix  a  des  attaques  comportant  des  inexactitu- 
des, dont  elle  pouvait  a  juste  titre  etre  appelee  a 
rendre  compte. 

C.  Le  refus  de  la  SRC  de  mentionner  que  M.  Neron 
avait  sollicite  un  delai 

Un  accuse  est  cense  savoir  de  quoi  il  parle  avant 
de  passer  a  l'attaque.  II  n' aurait  pas  ete  mieux  pour 
la  reputation  de  M.  Neron  de  rapporter  qu'il  avait 
sollicite  un  delai  pour  verifier  l'exactitude  des  alle- 
gations de  la  CNQ  seulement  apres  qu'elles  eurent 
ete  formulees. 

D.  Le  fait  que  M.  Neron  n  'a  jamais  voulu  que  le 
contenu  de  la  lettre  soit  diffuse 

II  s'agit  la  d'une  variante  de  la  decision  initiale 
du  juge  de  premiere  instance  que  la  lettre  du  18 
decembre  etait  de  toute  facon  «  privee  ».  Je  souscris 
a  l'opinion  des  juges  Mailhot  et  Otis  que  la  SRC 
pouvait  considerer  publique  1' information  qu'elle 
avait  recue.  Rien  n'indiquait  le  contraire  dans  la 
lettre  de  M.  Neron.  A  cet  egard,  j'adopte  le  raison- 
nement  de  la  juge  Otis  (par.  345)  : 

Enfin,  aucune  mention  de  confidentialite,  implicite 
ou  expresse,  n'apparait  dans  la  lettre  du  18  decembre 
1994.  De  plus,  aucun  engagement  de  confidentialite  n'a 
ete  obtenu  de  la  SRC  au  moment  de  la  transmission  de 
la  lettre  qui,  des  lors,  constituait  une  information  que  le 
media  de  telediffusion  etait  en  droit  de  recueillir  et  de 
diffuser. 

S' expose  a  des  ennuis  la  personne  qui  adresse  a  la 
presse  une  lettre  dans  laquelle  elle  allegue  qu'un 
reportage  diffuse  comporte  des  inexactitudes,  et  qui, 
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for  these  allegations  is  to  invite  trouble.  Of  course, 
once  Mr.  Neron  recognized  that  he  might  be  on 
thin  ice,  he  quite  naturally  sought  a  graceful  exit. 
However,  by  that  time  the  CNQ  allegations  were 
like  missiles  that  once  launched  are  beyond  recall. 


E.    The   Adverse    Conclusions    of  the  CBC's 
Ombudsman 

The  CBC's  ombudsman  criticised  aspects  of  the 
January  12th  broadcast.  However  the  effort  of  media 
organizations  to  improve  their  standards  of  perform- 
ance should  not  be  discouraged  by  equating  valid 
journalistic  criticism  with  a  finding  of  civil  fault. 
The  Ombudsman  was  not  concerned  with  balancing 
the  values  of  a  free  press  and  the  respect  for  reputa- 
tion. Nor  was  it  within  the  Ombudsman's  mandate 
to  determine  whether  Mr.  Neron's  reputation  would 
have  fared  better  or  worse  had  a  higher  standard  of 
journalism  been  observed,  given  that  the  damaging 
sting  would  have  remained  even  in  a  more  balanced 
presentation,  albeit  more  appropriately  packaged. 
Rather,  the  Ombudsman  was  examining  the  second 
broadcast  in  light  of  the  [TRANSLATION]  "journalis- 
tic principles  of  accuracy,  integrity  and  fairness".  No 
doubt  these  principles  are  all  relevant  in  the  determi- 
nation of  reasonableness  under  art.  1457  C.C.Q.,  but 
they  are  not  the  only  relevant  principles. 

Our  Court  in  Prud'homme,  at  para.  72,  concluded 
with  respect  to  the  allegation  of  defamation  in  that 
case  that  "[i]t  would  of  course  have  been  wiser  to 
mention"  (emphasis  added)  some  omitted  informa- 
tion, but  that  "having  regard  to  the  circumstances" 
these  deficiencies  of  presentation  did  not  engage 
civil  responsibility.  And  so  it  is  in  this  case.  I  concur 
with  Otis  J.A.  that  (at  para.  356) 

[TRANSLATION]  this  lack  of  fairness  does  not  constitute 
civil  fault.  Neither  the  nature  nor  the  purpose  of  the  report 
would  have  changed  in  any  way  had  the  public  known 
that  the  CNQ  was  unhappy  (1)  that  the  December  15, 
1994  broadcast  of  the  first  report  was  repeatedly  adver- 
tised in  advance,  (2)  that  viewers  may  have  been  left 
with  the  impression  that  the  chairman  of  the  Office  des 


sans  prendre  la  peine  de  verifier  si  ses  allegations 
sont  fondees,  se  livre  a  des  attaques  personnelles 
contre  les  sources  d'information.  II  va  sans  dire  que, 
des  qu'il  a  reconnu  qu'il  pouvait  s'etre  a venture  sur 
un  terrain  glissant,  M.  Neron  a  tout  naturellement 
tente  de  s'en  sortir  sans  que  sa  reputation  en  souf- 
fre.  Cependant,  les  allegations  de  la  CNQ  se  compa- 
raient  alors  a  des  missiles  qui  avaient  ete  lances  sans 
possibilite  de  retour. 

E.    Les  conclusions  negatives  de  1' ombudsman  de 
I  'appelante 

L' ombudsman  de  1' appelante  a  critique,  a  cer- 
tains egards,  le  reportage  du  12  janvier.  Toutefois, 
les  medias  ne  devraient  pas  etre  dissuades  d'ame- 
liorer  la  qualite  de  leur  travail  en  assimilant  une 
critique  journalistique  valable  a  une  conclusion  de 
faute  civile.  L' ombudsman  ne  s'est  pas  soucie  de 
mettre  en  balance  les  valeurs  de  la  liberte  de  presse 
et  la  sauvegarde  de  la  reputation.  II  n'etait  pas  auto- 
rise  non  plus  a  decider  si  la  reputation  de  M.  Neron 
aurait  ete  meilleure  ou  pire  si  une  norme  journalisti- 
que plus  elevee  avait  ete  respectee,  etant  donne  que 
le  tort  cause  aurait  persiste  meme  si  le  reportage 
avait  ete  plus  equilibre,  ne  serait-ce  que  mieux  pre- 
sente.  L' ombudsman  a  plutot  examine  le  deuxieme 
reportage  en  fonction  des  «  principes  journalistiques 
d'exactitude,  d'integrite  et  d'equite  ».  II  n'y  a  aucun 
doute  que  ces  principes  sont  tous  utiles  pour  deter- 
miner ce  qui  est  raisonnable  pour  les  besoins  de 
l'art.  1457  C.c.Q.,  mais  ce  ne  sont  pas  les  seuls. 

Dans  l'arret  Prud'homme,  par.  72,  notre  Cour  a 
conclu,  au  sujet  de  1' allegation  de  diffamation  dans 
cette  affaire,  que  «  [c]ertes,  il  aurait  ete  plus  prudent 
de  mentionner  »  (je  souligne)  certains  renseigne- 
ments  qui  avaient  ete  omis,  mais  que,  «  a  la  lumiere 
des  circonstances  »,  ces  lacunes  sur  le  plan  de  la  pre- 
sentation n'engageaient  pas  la  responsabilite  civile. 
C'est  le  cas  en  l'espece.  Je  souscris  a  l'opinion  de  la 
juge  Otis  (par.  356),  selon  laquelle 

ce  manquement  a  l'equite  ne  constitue  pas  une  faute 
civile.  Que  le  public  ait  su  que  la  CNQ  etait  mecontente 
1)  que  Ton  ait  annonce,  a  l'avance  et  de  maniere  repeti- 
tive, la  diffusion  du  premier  reportage  du  15  decembre 
1994,  2)  que  Ton  ait  pu  avoir  l'impression  que  le  presi- 
dent de  1' Office  des  professions  allait  demander  la  mise 
en  tutelle  de  la  CNQ  ou  3)  qu'il  etait  deplace  de  referer 
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professions  was  going  to  ask  that  the  CNQ  be  placed 
under  trusteeship,  or  (3)  that  an  inappropriate  reference 
had  been  made  to  the  notary  Potiron.  None  of  these  three 
minor  points  would  have  justified  the  January  12,  1995 
update.  [Italics  deleted;  underlining  added.] 

What  sets  this  case  apart  from  the  usual  action  in 
delict  is  its  constitutional  dimension,  and  the  pub- 
lic's right  to  know,  and  the  role  of  the  press  in  dis- 
covering and  getting  the  facts  out  into  the  public 
domain  even  though  on  occasion,  as  here,  the  pres- 
entation of  the  facts  leaves  something  to  be  desired. 

III.  Disposition 

In  my  view,  a  legal  rule  that  awards  $673,153  in 
damages  to  Mr.  Neron  and  his  personal  company  on 
the  basis  of  a  broadcast  which  stated  true  facts,  the 
publication  of  which  was  undoubtedly  in  the  public 
interest,  just  because  other  lesser  matters  might  also 
have  been  mentioned  but  were  not,  or  further  con- 
text might  have  been  provided  but  was  not,  is  simply 
not  consistent  with  the  public's  right  to  know.  The 
position  adopted  by  the  majority  in  this  case  goes 
well  beyond  what  was  decided  in  Radio  Sept-Iles 
and  Prud'homme  and,  with  respect,  will  result  in 
an  unnecessary  chill  on  the  free  flow  of  informa- 
tion which  ought  to  be  characteristic  of  a  free  and 
democratic  society.  The  reputation  of  Mr.  Neron 
and  his  company  have  undoubtedly  suffered,  but  the 
real  cause  of  their  suffering  was  the  conduct  of  their 
erstwhile  client,  the  CNQ,  which  has  already  been 
held  liable  for  the  respondents'  loss,  and  which  did 
not  appeal  the  question  of  its  own  liability  to  this 
Court. 


For  these  reasons,  I  would  allow  the  appeal  with 
costs. 

Appeal  dismissed  with  costs,  Binnie  J.  dissent- 
ing. 

Solicitor  for  the  appellant:  Canadian  Broad- 
casting Corporation,  Montreal. 

Solicitors  for  the  respondents:  Deslauriers 
Jeansonne,  Montreal. 


au  notaire  Potiron  n'aurait  rien  change  a  la  nature  et  au 
but  du  reportage.  Aucun  de  ces  trois  elements  mineurs 
n'aurait  justifie  la  mise  au  point  du  12  janvier  1995. 
[Italiques  omis;  je  souligne.] 

Ce  qui  distingue  la  presente  affaire  de  Taction 
pour  delit  civil  habituelle  est  sa  dimension  cons- 
titutionnelle,  ainsi  que  le  droit  de  la  population  de 
savoir  et  l'obligation  qu'a  la  presse  de  decouvrir  les 
faits  et  de  les  rendre  publics,  meme  s'il  peut  arriver, 
comme  c'est  le  cas  en  l'espece,  que  la  presentation 
des  faits  laisse  a  desirer. 

III.  Dispositif 

A  mon  avis,  une  regie  de  droit  qui,  a  la  suite 
d'un  reportage  ay  ant  expose  des  faits  veridiques 
dont  la  publication  etait  indeniablement  d'interet 
public,  accorde  673  153  $  de  dommages-interets 
a  M.  Neron  et  a  sa  societe  seulement  parce  que 
d'autres  details  moins  importants  auraient  du  etre 
mentionnes  mais  ne  l'ont  pas  ete,  ou  que  d'autres 
faits  auraient  du  etre  exposes  mais  ne  l'ont  pas  ete, 
n'est  tout  simplement  pas  conforme  au  droit  de  la 
population  de  savoir.  Le  point  de  vue  adopte  par  les 
juges  majoritaires  en  l'espece  va  bien  au-dela  de 
ce  qui  a  ete  decide  dans  les  arrets  Radio  Sept-Iles 
et  Prud'homme  et  aura,  en  toute  deference,  pour 
effet  d'entraver  inutilement  la  libre  circulation 
de  l'information  qui  doit  caracteriser  une  societe 
libre  et  democratique.  La  reputation  de  M.  Neron 
et  de  sa  societe  a  indeniablement  ete  ternie,  mais, 
en  realite,  elle  l'a  ete  a  cause  du  comportement 
de  leur  ancienne  cliente,  la  CNQ,  qui  a  deja  ete 
tenue  responsable  de  la  perte  des  intimes  et  qui  n'a 
pas  conteste  sa  propre  responsabilite  devant  notre 
Cour. 

Pour  ces  motifs,  j'accueillerais  le  pourvoi  avec 
depens. 

Pourvoi  rejete  avec  depens,  le  juge  Binnie  est 
dissident. 

Procureur  de  I'appelante :  Societe  Radio- 
Canada,  Montreal. 

Procureurs  des  intimes  :  Deslauriers  Jeansonne, 
Montreal. 
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HILL  V.  CHURCH  OF  SCIENTOLOGY 


[1995]  2  S.C.R. 


Morris  Manning  and  the  Church  of 
Scientology  of  Toronto  Appellants 


v. 


S.  Casey  Hill  Respondent 
and 


Morris  Manning  et  l'Eglise  de  scientologie 
de  Toronto  Appelants 


S.  Casey  Hill  Mime 
et 


TAB  2 


The  Attorney  General  for  Ontario,  the 
Canadian  Civil  Liberties  Association,  the 
Writers'  Union  of  Canada,  PEN  Canada, 
the  Canadian  Association  of  Journalists,  the 
Periodical  Writers  Association  of  Canada, 
the  Book  and  Periodical  Council,  the 
Canadian  Daily  Newspaper  Association,  the 
Canadian  Community  Newspapers 
Association,  the  Canadian  Association  of 
Broadcasters,  the  Radio-Television  News 
Directors  Association  of  Canada,  the 
Canadian  Book  Publishers'  Council  and  the 
Canadian  Magazine  Publishers' 
Association  Interveners 


Le  procureur  general  de  I 'Ontario, 
l'Association  canadienne  des  libertes  civiles, 
Writers'  Union  of  Canada,  PEN  Canada, 
l'Association  canadienne  des  journalistes, 
Periodical  Writers  Association  of  Canada, 
Book  and  Periodical  Council,  l'Association 
canadienne  des  editeurs  de  quotidiens, 
Canadian  Community  Newspapers 
Association,  l'Association  canadienne  des 
radiodiffuseurs,  l'Association  canadienne  des 
directeurs  de  1 'information  en  radio- 
television,  Canadian  Book  PubUshers' 
Council  et  Canadian  Magazine  Publishers' 
Association  Jntervenants 


Indexed  as:  Hill  v.  Church  of  Scientology  of 
Toronto 

File  No.:  24216. 

1995:  February  20;  1995:  July  20. 

Present:  La  Forest,  L'Heureux-Dube\  Gonthier,  Cory, 
McLachlin,  Iacobucci  and  Major  JJ. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR 
ONTARIO 

Constitutional  law  —  Charter  of  Rights  —  Applica- 
tion —  Libel  and  slander  —  Church  of  Scientology  com- 
mencing criminal  contempt  proceedings  against  Crown 
attorney  —  Church 's  counsel  and  representatives  hold- 
ing press  conference  on  courthouse  steps  —  Counsel 
reading  from  and  commenting  on  allegations  in  con- 
tempt motion  —  Contempt  allegations  subsequently 
found  to  be  untrue  —  Crown  attorney  bringing  action 
for  damages  in  libel  —  Whether  Crown  attorney's 
action  for  damages  "government  action"  —  Whether 


Refertorie:  Hill  c.  Eglise  de  scientologie  de 
Toronto 

N°  du  greffe:  24216. 

1995:  20  fevrier;  1995:  20  juillet. 

Presents:  Les  juges  La  Forest,  L'Heureux-Dube, 
Gonthier,  Cory,  McLachlin,  Iacobucci  et  Major. 

EN  APPEL  DE  LA  COUR  D'APPEL  DE  L' ONTARIO 


Droit  constitutionnel  —  Charte  des  droits  ~  Applica- 
tion —  Libelle  et  diffamation  —  L'&glise  de  scientologie 
institue  une  procedure  pour  outrage  au  criminel  contre 
un  substitut  du  procureur  general  —  L'avocat  et  des 
representants  de  1't.glise  tiennent  une  conference  de 
presse  devant  le  palais  de  justice  —  L'avocat  lit  et  com- 
mente  des  allegations  contenues  dans  la  requite  pour 
outrage  — Les  allegations  d  'outrage  se  revelent  fausses 
par  la  suite  —  Le  substitut  du  procureur  general  intente 
une  action  en  dommages-interets  pour  libelle  —  L' ac- 
tion du  substitut  du  procureur  general  en  dommages- 
interets  est-elle  une  «action  gouvemementale»?  —  La 
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Charter  applies  —  Canadian  Charter  of  Rights  arid 
Freedoms,  s.  32(1). 

Libel  and  slander  —  Common  law  of  defamation  — 
Canadian  Charter  of  Rights  and.  Freedoms  —  Whether 
common  law  of  defamation  complies  with  values  under- 
lying Charter  —  Whether  "actual  malice"  rule  should 
be  adopted. 

Libel  and  slander  —  Defences  —  Qualified  privilege 
—  Church  of  Scientology  commencing  criminal  con- 
tempt proceedings  against  Crown  attorney  —  Church 's 
counsel  and  representatives  holding  press  conference  on 
courthouse  steps  —  Counsel  reading  from  and  comment- 
ing on  allegations  in  contempt  motion  —  Contempt  alle- 
gations subsequently  found  to  be  untrue  —  Crown  attor- 
ney bringing  action  for  damages  in  libel  —  Whether 
defence  of  qualified  privilege  available. 


Libel  and  slander  —  Damages  —  General  damages 
—  Aggravated  damages  —  Punitive  damages  —  Church 
of  Scientology  commencing  criminal  contempt  proceed- 
ings against  Crown  attorney  —  Church's  counsel  and 
representatives  holding  press  conference  on  courthouse 
steps  —  Counsel  reading  from  and  commenting  on  alle- 
gations in  contempt  motion  —  Contempt  allegations 
subsequently  found  to  be  untrue  —  Crown  attorney 
bringing  action  for  damages  in  libel  —  Counsel  and 
Church  found  jointly  liable  for  general  damages  — 
Church  found  liable  for  aggravated  and  punitive  dam- 
ages —  Whether  cap  should  be  imposed  on  general 
damages  in  defamation  cases  —  Whether  damage 
awards  should  stand. 


The  appellant  M,  accompanied  by  representatives  of 
the  appellant  Church  of  Scientology,  held  a  press  con- 
ference on  the  courthouse  steps.  M,  who  was  wearing 
his  barrister's  gown,  read  from  and  commented  upon 
allegations  contained  in  a  notice  of  motion  by  which 
Scientology  intended  to  commence  criminal  contempt 
proceedings  against  the  respondent,  a  Crown  attorney. 
The  notice  of  motion  alleged  that  the  respondent  had 
misled  a  judge  and  had  breached  orders  sealing  certain 
documents  belonging  to  Scientology.  The  remedy 
sought  was  the  imposition  of  a  fine  or  his  imprisonment. 
At  the  contempt  proceedings,  the  allegations  against  the 
respondent  were  found  to  be  untrue  and  without  founda- 
tion. He  thereupon  commenced  an  action  for  damages  in 


Charte  s'applique-t-elle?  —  Charte  canadienne  des 
droits  et  libertes,  art.  32(1). 

Libelle  et  diffamation  —  Common  law  de  la  diffama- 
tion  —  Charte  canadienne  des  droits  et  libertes  —  La 
common  law  de  la  diffamation  est-elle  conforme  aux 
valeurs  de  la  Charte?  —  Faut-il  adopter  la  regie  de  la 
«malveillance  viritable»  ? 

Libelle  et  diffamation  —  Moyens  de  defense  —  Immu- 
nity relative  —  L'Eglise  de  scientologie  institue  une  pro- 
cedure pour  outrage  au  criminel  contre  un  substitut  du 
procureur  general  —  L'avocat  et  des  representants  de 
l'Eglise  tiennent  une  conference  de  presse  devant  le 
palais  de  justice  —  L'avocat  lit  et  commente  des  allega- 
tions contenues  dans  la  requite  pour  outrage  —  Les 
allegations  d  'outrage  se  revelent  fausses  par  la  suite  — 
Le  substitut  du  procureur  general  intente  une  action  en 
dommages-interets  pour  libelle  —  La  defense  de  I'im- 
munite  relative  peut-elle  itre  invoquee? 

Libelle  et  diffamation  —  Dommages-interets  —  Dom- 
nmges-interits  generaux  —  Dommages-interets  majores 
—  Dommages-interets  punitifs  —  L  'Eglise  de  scientolo- 
gie institue  une  procedure  pour  outrage  au  criminel 
contre  un  substitut  du  procureur  general  —  L'avocat  et 
des  representants  de  l'Eglise  tiennent  une  conference  de 
presse  devant  le  palais  de  justice  —  L'avocat  lit  et  com- 
mente des  allegations  contenues  dans  la  requite  pour 
outrage  —  Les  allegations  d  'outrage  se  revelent  fausses 
par  la  suite  —  Le  substitut  du  procureur  general  intente 
une  action  en  dommages-interets  pour  libelle  —  L'avo- 
cat et  I  'Eglise  sont  condamnis  solidairement  a  des  dom- 
mages-interets generaux  —  L'Eglise  est  condamnee  a 
des  dommages-interets  majores  et  punitifs  —  Faut-il 
imposer  un  plafond  aux  dommages-interets  generaux 
dans  les  affaires  de  diffamation?  —  Les  montants 
adjuges  a  titre  de  dommages-interets  doivent-ils  etre 
maintenus? 

Accompagne  de  representants  de  l'appelante,  l'Eglise 
de  scientologie,  1' appelant  M  a  tenu  une  conference  de 
presse  devant  le  palais  de  justice.  Vetu  de  sa  toge  d'avo- 
cat,  M  a  lu  et  commente  certaines  allegations  Contenues 
dans  un  avis  de  requete  par  lequel  Scientologie  souhai- 
tait  instituer  une  procedure  pour  outrage  au  criminel 
contre  l'intime,  un  substitut  du  procureur  general.  On  y 
alleguait  que  l'intime  avait  induit  un  juge  en  erreur  et 
avait  enfreint  des  ordonnances  de  raise  sous  scelles  de 
certains  documents  appartenant  a  Scientologie.  On  y 
reclamait  la  condamnation  de  l'intime  a  une  amende  ou 
a  une  peine  d'emprisonnement.  Lors  de  la  procedure 
pour  outrage,  les  allegations  visant  l'intime  se  sont  rev6- 
lees  fausses  et  sans  fondement.  II  a  alors  intente  une 
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libel  against  the  appellants.  Both  appellants  were  found 
jointly  liable  for  general  damages  in  the  amount  of 
$300,000  and  Scientology  alone  was  found  liable  for 
aggravated  damages  of  $500,000  and  punitive  damages 
of  $800,000.  This  judgment  was  affirmed  by  the  Court 
of  Appeal.  The  major  issues  raised  in  this  appeal  are 
whether  the  common  law  of  defamation  is  consistent 
with  the  Canadian  Charter  of  Rights  and  Freedoms  and 
whether  the  jury's  award  of  damages  can  stand. 


Held:  The  appeal  should  be  dismissed. 

Per  La  Forest,  Gonthier,  Cory,  McLachlin,  Iacobucci 
and  Major  JJ.:  The  respondent's  action  for  damages 
does  not  constitute  government  action  within  the  mean- 
ing of  s.  32  of  the  Charter.  The  fact  that  persons  are 
employed  by  the  government  does  not  mean  that  their 
reputation  is  automatically  divided  into  two  parts,  one 
related  to  their  personal  life  and  the  other  to  their 
employment  status.  Reputation  is  an  integral  and  funda- 
mentally important  aspect  of  every  individual;  it  exists 
for  everyone  quite  apart  from  employment.  The  appel- 
lants impugned  the  character,  competence  and  integrity 
of  the  respondent  himself,  and  not  that  of  the  govern- 
ment. He,  in  turn,  responded  by  instituting  legal  pro- 
ceedings in  his  own  capacity.  There  was  no  evidence 
that  the  Ministry  of  the  Attorney  General  or  the  Govern- 
ment of  Ontario  required  or  even  requested  him  to  do 
so.  Neither  is  there  any  indication  that  the  Ministry  con- 
trolled the  conduct  of  the  litigation  in  any  way.  The  fact 
that  the  respondent's  suit  may  have  been  funded  by  the 
Ministry  does  not  alter  his  constitutional  status  or  cloak 
his  personal  action  in  the  mantle  of  government  action. 
Further,  even  if  there  were  sufficient  government  action 
to  bring  this  case  within  s.  32,  the  appellants  failed  to 
provide  any  evidentiary  basis  upon  which  to  adjudicate 
their  constitutional  attack. 

The  common  law  must  be  interpreted  in  a  manner 
which  is  consistent  with  Charter  principles.  This  obliga- 
tion is  simply  a  manifestation  of  the  inherent  jurisdic- 
tion of  the  courts  to  modify  or  extend  the  common,  law 
in  order  to  comply  with  prevailing  social  conditions  and 
values.  In  its  application  to  the  parties  in  this  action,  the 
common  law  of  defamation  complies  with  the  underly- 
ing values  of  the  Charter  and  there  is  no  need  to  amend 
or  alter  it.  The  common  law  strikes  an  appropriate  bal- 
ance between  the  twin  values  of  reputation  and  freedom 
of  expression.  The  protection  of  reputation  is  of  vital 
importance,  and  consideration  must  be  given  to  the  par- 
ticular significance  reputation  has  for  a  lawyer. 
Although  it  is  not  specifically  mentioned  in  the  Charter, 


action  en  dommages-interets  pour  libel  le  contre  les 
appelants.  Tous  deux  ont  ete  condamnes  solidairement  a 
des  dommages-interets  generaux  de  300  000  $,  et  Scien- 
tologie  seule  a  et6  condamnee  a  payer  des  dommages- 
interets  majores  de  500  000  $  et  des  dommages-interets 
punitifs  de  800  000  $.  La  Cour  d'appel  a  confirme  ce 
jugement.  Le  pourvoi  souleve  deux  questions  centrales: 
la  common  law  de  la  diffamation  est-elle  conforme  a  la 
Charte  canadienne  des  droits  et  liberies  et  l'adjudica- 
tion  des  dommages-interets  par  le  jury  peut-elle  etre 
maintenue? 

Arret:  Le  pourvoi  est  rejete. 

Les  juges  La  Forest,  Gonthier,  Cory,  McLachlin, 
Iacobucci  et  Major:  L' action  en  dommages-interets 
intentee  par  l'intime  n'est  pas  une  «action  gouverne- 
mentale»  au  sens  de  Tart.  32  de  la  Charte.  Le  fait  pour 
une  personne  de  travailler  pour  le  gouvernement  ne 
signifie  pas  que  sa  reputation  se  divise  automatiquement 
en  deux  moities,  l'une  reliee  a  sa  vie  privee  et  Fautre  a 
son  emploi.  La  reputation  est  un  aspect  integral  et  fon- 
damentalement  important  de  tout  individu.  Elle  vaut 
pour  tous,  peu  importe  l'emploi  occupe.  Les  appelants 
ont  attaque  la  moralite,  la  competence  et  l'integrite  de 
l'intime,  et  non  ceux  du  gouvernement.  A  son  tour,  il  a 
repliqu6  en  instituant  une  procedure  judiciaire  de  son 
propre  chef.  Aucune  preuve  n'indique  que  le  ministere 
du  Procureur  general  ou  le  gouvernement  de  1' Ontario 
ont  exige  ou  meme  demande  qu'il  le  fasse,  ni  que  le 
ministere  veillait  de  quelque  facon  au  deroulement  du 
litige.  Le  fait  que  I 'action  intentee  par  l'intime  puisse 
avoir  ete  financee  par  le  ministere  ne  change  rien  a  son 
statut  constitutionnel,  ni  ne  revet  son  action  personnelle 
du  statut  d' action  gouvernementale.  Par  ailleurs,  meme 
s'il  y  avait  eu  action  gouvernementale  suffisante  pour 
entralner  1' application  de  l'art.  32,  les  appelants  n'ont 
pas  fourni  un  fondement  de  preuve  qui  permettrait  de 
resoudre  leur  contestation  constitutionnelle. 

La  common  law  doit  etre  interpretee  d'une  maniere 
qui  est  conforme  aux  principes  de  la  Charte.  Cette  exi- 
gence illustre  simplement  le  pouvoir  inherent  qu'ont  les 
tribunaux  de  modifier  ou  d'elargir  la  common  law  de 
facon  a  ce  qu'elle  respecte  les  conditions  et  valeurs 
sociales  contemporaines.  Dans  son  application  aux  par- 
ties en  l'espece,  la  common  law  de  la  diffamation  res- 
pecte les  valeurs  de  la  Charte  et  il  n'est  pas  besoin  de  la 
modifier.  La  common  law  offre  un  juste  equilibre  entre 
les  valeurs  jumelles  de  reputation  et  de  liberie  d'expres- 
sion.  La  protection  de  la  reputation  est  d'importance 
vitale  et  il  faut  tenir  compte  de  1' importance  particuliere 
que  revet  la  r6putation  pour  l'avocat.  Bien  qu'elle  ne 
soit  pas  expressement  mentionnee  dans  la  Charte,  la 
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the  good  reputation  of  the  individual  represents  and 
reflects  the  innate  dignity  of  the  individual,  a  concept 
which  underlies  all  the  Charter  rights.  Further,  reputa- 
tion is  intimately  related  to  the  right  to  privacy,  which 
has  been  accorded  constitutional  protection.  The  "actual 
malice"  rule  should  not  be  adopted  in  Canada  in  an 
action  between  private  litigants.  The  law  of  defamation 
is  not  unduly  restrictive  or  inhibiting.  Freedom  of 
speech,  like  any  other  freedom,  is  subject  to  the  law  and 
must  be  balanced  against  the  essential  need  of  individu- 
als to  protect  their  reputation. 

Qualified  privilege  attaches  to  the  occasion  upon 
which  the  communication  is  made,  and  not  to  the  com- 
munication itself.  The  legal  effect  of  the  defence  of 
qualified  privilege  is  to  rebut  the  inference,  which  nor- 
mally arises  from  the  publication  of  defamatory  words, 
that  they  were  spoken  with  malice.  Where  the  occasion 
is  shown  to  be  privileged,  the  bona  fides  of  the  defen- 
dant is  presumed  and  the  defendant  is  free  to  publish, 
with  impunity,  remarks  which  may  be  defamatory  and 
untrue  about  the  plaintiff.  The  privilege  is  not  absolute, 
however,  and  can  be  defeated  if  the  dominant  motive  for 
publishing  the  statement  is  actual  or  express  malice. 
Malice  is  commonly  understood,  in  the  popular  sense, 
as  spite  or  ill-will.  However,  it  also  includes  any  indi- 
rect motive  or  ulterior  purpose  that  conflicts  with  the 
sense  of  duty  or  the  mutual  interest  which  the  occasion 
created.  Malice  may  also  be  established  by  showing  that 
the  defendant  spoke  dishonestly,  or  in  knowing  or  reck- 
less disregard  for  the  truth.  Qualified  privilege  may  also 
be  defeated  when  the  limits  of  the  duty  or  interest  have 
been  exceeded.  The  fact  that  an  occasion  is  privileged 
does  not  necessarily  protect  all  that  is  said  or  written  on 
that  occasion.  The  information  communicated  must  be 
reasonably  appropriate  in  the  context  of  the  circum- 
stances existing  on  the  occasion  when  that  information 
was  given. 

The  traditional  common  law  rule  with  respect  to 
reports  on  documents  relating  to  judicial  proceedings  is 
that,  where  there  are  judicial  proceedings  before  a  prop- 
erly constituted  judicial  tribunal  exercising  its  jurisdic- 
tion in  open  court,  then  the  publication  without  malice 
of  a  fair  and  accurate  report  of  what  takes  place  before 
that  tribunal  is  privileged.  However,  the  common  law 
immunity  was  not  extended  to  a  report  on  pleadings  or 
other  documents  which  had  not  been  filed  with  the  court 
or  referred  to  in  open  court.  Prior  to  holding  the  press 
conference  M  had  every  intention  of  initiating  the  con- 
tempt action  in  accordance  with  the  prevailing  rules, 
and  had  given  instructions  to  this  effect.  The  fact  that 
the  proper  documents  were  not  filed  until  the  next  morn- 


bonne  reputation  de  l'individu  represente  et  reflete  sa 
dignite  inherente,  concept  qui  sous-tend  tous  les  droits 
garantis  par  la  Charte.  En  outre,  la  reputation  est  etroite- 
ment  liee  au  droit  a  la  vie  privee,  qui  jouit  d'une  protec- 
tion constitutionnelle.  La  regie  de  la  «malveillance  veri- 
table* ne  devrait  pas  etre  adoptee  au  Canada  dans  une 
action  opposant  des  plaideurs  prives.  Le  droit  de  la  dif- 
famation  n'est  pas  indument  restrictif  ou  inhibitif.  La 
liberie  de  parole,  comme  toute  autre  liberie,  est  assujet- 
tie  a  la  loi  et  doit  etre  mesuree  en  regard  de  la  necessite 
essentiefle  pour  les  individus  de  proteger  leur  reputation. 

L'immunite  relative  se  rattache  aux  circonstances 
entourant  la  communication,  et  non  a  la  communication 
elle-meme.  La  defense  d'immunite  relative  a  pour  effet 
en  droit  de  refuter  l'inference,  qui  normalement  decoule 
de  la  publication  de  propos  diffamatoires,  que  ceux-ci 
etaient  motives  par  la  malveillance.  Lorsque  Ton  etablit 
qu'il  y  a  immunite,  la  bonne  foi  du  defendeur  est  presu- 
med et  ce  dernier  est  alors  libre  de  publier  en  toute 
impunite'  des  remarques  sur  le  demandeur,  qui  peuvent 
etre  diffamatoires  et  inexactes.  Toutefois,  l'immunite 
n'est  pas  absolue  et  peut  etre  levee  si  la  publication  est 
principalement  motivee  par  la  malveillance  veritable  ou 
expresse.  La  malveillance  s'entend  dans  le  sens  popu- 
late de  la  rancune  ou  de  l'animosite.  Toutefois,  elle 
comprend  egalement  tout  motif  indirect  ou  cache  qui 
entre  en  conflit  avec  le  sens  du  devoir  ou  l'interet 
mutuel  que  l'occasion  a  cree.  On  etablira  egalement 
l'existence  de  la  malveillance  en  d6montrant  que  le 
defendeur  a  parle  avec  malhonnetete,  ou  au  mepris  deli- 
bere  ou  indifferent  de  la  verite\  L'immunite  relative  peut 
egalement  cesser  d'exister  lorsqu'on  a  passe  outre  aux 
limites  du  devoir  ou  de  l'interet.  L'immunite  resultant 
d'une  situation  ne  couvre  pas  necessairement  tout  ce  qui 
est  dit  ou  ecrit  a  cette  occasion.  L' information  commu- 
niquee  doit  8tre  raisonnablement  appropriee  dans  les  cir- 
constances qui  prevalaient  lorsque  1' information  a  ete 
transmise. 

Suivant  la  regie  de  common  law  traditionnelle  rela- 
tive a  la  description  de  documents  lies  a  une  procedure 
judiciaire,  lorsque  des  procedures  judiciaires  sont  insti- 
tutes devant  un  tribunal  legitimement  constitue,  qui 
exerce  sa  competence  en  seance  publique,  la  publication 
sans  malveillance  d'un  compte  rendu  juste  et  exact  de  ce 
qui  se  passe  devant  ce  tribunal  jouit  de  l'immunite. 
L'immunite  de  common  law  n'a  cependant  pas  ete  eten- 
due  aux  comptes  rendus  d'actes  de  procedure  ou  autres 
documents  qui  n'ont  pas  ete  deposes  aupres  du  tribunal, 
ni  mentionnes  en  audience  publique.  Avant  de  tenir  la 
conference  de  presse,  M  avait  la  ferme  intention  d'intro- 
duire  Taction  pour  outrage  conformement  aux  regies  qui 
existaient  alors,  et  il  avait  donne  des  instructions  dans  ce 
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ing  should  not  defeat  the  qualified  privilege  which 
attached  to  this  occasion.  M's  conduct,  however,  far 
exceeded  the  legitimate  purposes  of  the  occasion.  The 
circumstances  of  this  case  called  for  great  restraint  in 
the  communication  of  information  concerning  the  pro- 
ceedings launched  against  the  respondent.  As  an  exper- 
ienced lawyer,  M  ought  to  have  taken  steps  to  confirm 
the  allegations  that  were  being  made.  This  is  particularly 
true  since  he  should  have  been  aware  of  the  Scientology 
investigation  pertaining  to  access  to  the  sealed  docu- 
ments. In  those  circumstances  he  was  duty  bound  to 
wait  until  the  investigation  was  completed  before 
launching  such  a  serious  attack  on  the  respondent's  pro- 
fessional integrity.  M  failed  to  take  either  of  these  rea- 
sonable steps.  As  a  result  of  this  failure,  the  permissible 
scope  of  his  comments  was  limited  and  the  qualified 
privilege  which  attached  to  his  remarks  was  defeated. 
The  press  conference  was  held  on  the  courthouse  steps 
in  the  presence  of  representatives  from  several  media 
organizations.  This  constituted  the  widest  possible  dis- 
semination of  grievous  allegations  of  professional  mis- 
conduct that  were  yet  to  be  tested  in  a  court  of  law.  His 
comments  were  made  in  language  that  portrayed  the 
respondent  in  the  worst  possible  light.  This  was  neither 
necessary,  nor  appropriate  in  the  existing  circumstances. 
While  it  is  not  necessary  to  characterize  M's  conduct  as 
amounting  to  actual  malice,  it  was  certainly  high- 
handed and  careless  and  exceeded  any  legitimate  pur- 
pose the  press  conference  may  have  served.  His  conduct 
therefore  defeated  the  qualified  privilege  that  attached  to 
the  occasion. 

When  properly  instructed,  jurors  are  uniquely  quali- 
fied to  assess  the  damages  suffered  by  the  plaintiff.  An 
appellate  court  is  not  entitled  to  substitute  its  own  judg- 
ment as  to  the  proper  award  for  that  of  the  jury  merely 
because  it  would  have  arrived  at  a  different  figure.  Gen- 
eral damages  in  defamation  cases  are  presumed  from  the 
very  publication  of  the  false  statement  and  are  awarded 
at  large.  It  is  members  of  the  community  in  which  the 
defamed  person  lives  who  will  be  best  able  to  assess  the 
damages.  The  jury  as  representative  of  that  community 
should  be  free  to  make  an  assessment  of  damages  which 
will  provide  the  plaintiff  with  a  sum  of  money  that 
clearly  demonstrates  to  the  community  the  vindication 
of  the  plaintiff's  reputation.  No  cap  should  be  placed  on 
general  damages  for  defamation.  First,  the  injury  suf- 
fered by  a  plaintiff  as  a  result  of  injurious  false  state- 
ments is  entirely  different  from  the  non-pecuniary  dam- 
ages suffered  by  a  plaintiff  in  a  personal  injury  case. 
Second,  at  the  time  the  cap  was  placed  on  non-pecuniary 
damages  in  personal  injury  cases,  their  assessment  had 
become  a  very  real  problem  for  the  courts  and  for  soci- 


sens.  Le  fait  que  les  documents  appropries  n'aient  ete 
deposes  que  le  lendemain  matin  ne  devrait  pas  ecarter 
l'immunite  relative  qui  s'appliquait  a  cette  situation. 
Toutefois,  le  comportement  de  M  a  depasse  de  beaucoup 
les  objectifs  legitimes  de  la  situation.  Les  circonstances 
de  P  affaire  exigeaient  une  grande  retenue  dans  la  com- 
munication de  P  information  concernant  les  procedures 
lancees  contre  Pintime.  En  avocat  experiment^,  M  aurait 
du  prendre  des  mesures  pour  confirmer  les  allegations 
qu'il  allait  faire,  d'autant  plus  qu'il  devait  savoir  que 
Scientologie  menait  une  enquete  relativement  a  Pacces 
aux  documents  scelles.  Dans  ces  circonstances,  il  avait 
le  devoir  d'attendre  que  cette  investigation  soit  close 
avant  de  lancer  contre  Pintegrit6  professionnelle  de  Pin- 
time  une  attaque  aussi  grave.  M  n'a  pris  ni  Pune  ni 
P  autre  de  ces  mesures  raisonnables.  Par  suite  de  cette 
omission,  la  portee  admissible  de  ses  commentaires  etait 
limitee  et  l'immunite  relative  qui  s'appliquait  a  ses 
remarques  a  cesse  d'etre.  La  conference  de  presse  s'est 
deroulee  sur  les  marches  du  palais  de  justice  en  presence 
de  representants  de  plusieurs  medias.  Cela  constituait  la 
publication  la  plus  vaste  possible  d' allegations  graves 
d'inconduite  professionnelle  non  encore  verifiees  devant 
une  cour  de  justice.  Ses  commentaires  decrivaient  Pin- 
time  sous  Peclairage  le  plus  sombre.  Cela  etait  inutile  et 
inconvenant  dans  les  circonstances.  II  n'est  pas  neces- 
saire  de  qualifier  la  conduite  de  M  de  veritable  malveil- 
lance,  mais  elle  6tait  certainement  abusive  et  imprudente 
et  allait  au-dela  de  tout  objectif  legitime  que  pouvait  ser- 
vir  la  conference  de  presse.  Sa  conduite  a  done  elimine 
l'immunite  relative  qui  s'appliquait  a  la  situation. 

Pourvus  de  directives  appropriees,  les  jures  sont  les 
seuls  qualifies  pour  evaluer  le  tort  cause  au  demandeur. 
Le  tribunal  d'appel  ne  peut  substituer  sa  propre  opinion 
a  celle  du  jury  quant  au  montant  approprie  uniquement 
parce  qu'il  en  serait  arrive  a  un  montant  different.  Dans 
les  affaires  de  diffamation,  la  publication  meme  d'une 
fausse  declaration  cree  la  presomption  qu'il  y  a  lieu  nor- 
malement  a  dommages-interSts  generaux.  Ce  sont  les 
membres  de  la  communaute  dans  laquelle  vit  la  victime 
qui  sont  les  mieux  a  meme  d' evaluer  le  prejudice.  Le 
jury,  en  tant  que  representant  de  cette  communaute,  doit 
etre  libre  d'effectuer  une  evaluation  des  dommages-inte- 
rSts  que  le  demandeur  est  fonde  a  recevoir  et  qui  demon- 
trent  clairement  a  la  communaute  que  sa  reputation  a  ete 
restauree.  On  ne  devrait  pas  imposer  de  maximum  aux 
dommages-interets  generaux  accordes  en  matiere  de  dif- 
famation. Premierement,  le  tort  subi  par  un  demandeur 
du  fait  de  declarations  fausses  et  injurieuses  est  comple- 
tement  different  des  dommages  non  p6cuniaires  subis 
par  le  demandeur  dans  une  affaire  de  blessures  corpo- 
relles.  Deuxiemement,  a  Pepoque  ou  le  plafond  a  ete 
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ety  as  a  whole,  which  is  not  the  case  with  libel  actions. 
The  award  of  $300,000  by  way  of  general  damages  was 
justified  in  this  case.  Both  appellants  published  the 
notice  of  motion.  All  persons  who  are  involved  in  the 
commission  of  a  joint  tort  are  jointly  and  severally  lia- 
ble for  the  damages  caused  by  that  tort,  and  it  would 
thus  be  wrong  in  law  to  have  a  jury  attempt  to  apportion 
liability  for  general  damages  between  the  joint 
tortfeasors.  The  reports  in  the  press  were  widely  circu- 
lated and  the  television  broadcast  had  a  wide  coverage. 
The  setting  and  the  persons  involved  gave  the  coverage 
an  aura  of  credibility  and  significance  that  must  have 
influenced  all  who  saw  and  read  the  accounts.  The  mis- 
conduct of  the  appellants  continued  after  the  first  publi- 
cation. Prior  to  the  commencement  of  the  hearing  of  the 
contempt  motion,  Scientology  was  aware  that  the  allega- 
tions it  was  making  against  the  respondent  were  false, 
yet  it  persisted  with  the  contempt  hearings,  as  did  M.  At 
the  conclusion  of  the  hearings,  both  appellants  were 
aware  of  the  falsity  of  the  allegations.  Nonetheless, 
when  the  libel  action  was  instituted,  the  defence  of  justi- 
fication was  put  forward  by  both  of  them.  Although  M 
withdrew  the  plea  of  justification,  this  was  only  done  in 
the  week  prior  to  the  commencement  of  the  trial  itself, 
and  Scientology  did  not  withdraw  its  plea  until  the  hear- 
ing of  the  appeal.  Finally,  the  manner  in  which  the 
respondent  was  cross-examined  by  the  appellants,  cou- 
pled with  the  manner  in  which  they  presented  their  posi- 
tion to  the  jury,  in  light  of  their  knowledge  of  the  falsity 
of  their  allegations,  are  further  aggravating  factors  to  be 
taken  into  account. 


Aggravated  damages  may  be  awarded  in  circum- 
stances where  the  defendant's  conduct  has  been  particu- 
larly high-handed  or  oppressive,  thereby  increasing  the 
plaintiff's  humiliation  and  anxiety  arising  from  the  libel- 
lous statement.  If  aggravated  damages  are  to  be 
awarded,  there  must  be  a  finding  that  the  defendant  was 
motivated  by  actual  malice,  which  increased  the  injury 
to  the  plaintiff,  either  by  spreading  further  afield  the 
damage  to  the  reputation  of  the  plaintiff,  or  by  increas- 
ing the  mental  distress  and  humiliation  of  the  plaintiff. 
The  factors  that  a  jury  may  properly  take  into  account  in 
assessing  aggravated  damages  include  whether  there 
was  a  withdrawal  of  the  libellous  statement  made  by  the 
defendant  and  an  apology  tendered,  whether  there  was  a 
repetition  of  the  libel,  conduct  that  was  calculated  to 
deter  the  plaintiff  from  proceeding  with  the  libel  action, 
a  prolonged  and  hostile  cross-examination  of  the  plain- 
tiff or  a  plea  of  justification  which  the  defendant  knew 
was  bound  to  fail.  The  general  manner  in  which  the 


fixe  a  1'egard  des  dommages-interets  non  pecuniaires 
dans  les  affaires  de  blessures  corporelles,  leur  evaluation 
6tait  devenu  un  probleme  aigu  pour  les  tribunaux  et  la 
societ6  en  general,  ce  qui  n'est  pas  le  cas  des  actions  en 
libelle.  Les  dommages-interets  generaux  de  300  000  $ 
etaient  justifies  en  Fespece.  Les  appelants  ont  tous  deux 
publie  Favis  de  requete.  Tous  ceux  qui  participent  a  la 
perpetration  d'un  delit  sont  solidairement  responsables 
pour  le  prejudice  ainsi  cause.  II  serait  done  errone  en 
droit  de  demander  au  jury  de  repartir  la  responsabilite 
quant  aux  dommages-interets  generaux  entre  les  auteurs 
solidaires  du  delit.  Les  articles  de  presse  ont  ete  large- 
ment  diffuses  et  le  reportage  teleVise  a  recu  une 
immense  couverture.  Le  cadre  et  les  participants  ont 
donne  a  la  couverture  une  aura  de  cr6dibilite  et  d' impor- 
tance qui  a  du  influencer  tous  ceux  qui  ont  vu  ou  lu  les 
reportages.  Les  appelants  ont  poursuivi  leur  mauvaise 
conduite  apres  la  premiere  publication.  Avant  le  d6but 
de  1' audition  de  la  requete  pour  outrage,  Scientologie 
savait  que  les  allegations  visaut  l'intime  etaient  fausses. 
Elle  a  quand  meme  poursuivi  F  instance  relative  a  F  ou- 
trage, tout  comme  M.  A  Fissue  de  Faudition,  les  deux 
appelants  savaient  que  les  allegations  etaient  fausses. 
Pourtant,  lorsque  Faction  en  libelle  a  ete  intentee,  tous 
deux  ont  invoque  la  defense  de  justification.  M  n'a  retire 
son  plaidoyer  de  justification  que  dans  la  semaine  prece- 
dant  le  proces  lui-meme.  Scientologie  n'a  retire  son 
plaidoyer  de  justification  qu'a  Faudition  de  Fappel. 
Enfin,  la  maniere  dont  les  appelants  ont  contre-interroge 
l'intime,  et  la  maniere  dont  ils  ont  presente  leurs  preten- 
tions au  jury,  tout  en  sachant  que  leurs  allegations 
etaient  fausses,  sont  d'autres  facteurs  aggravants  dont  il 
faut  tenir  compte. 

On  peut  accorder  des  dommages-interets  majores 
lorsque  le  comportement  du  defendeur  est  particuliere- 
ment  abusif  ou  opprimant,  et  accroft  Fhumiliation  et 
Fanxiete  qu'engendre  chez  le  demandeur  la  declaration 
diffamatoire.  Pour  accorder  des  dommages-interets 
majores,  il  faut  avoir  conclu  que  le  defendeur  etait 
motiv6  par  une  malveillance  veritable  et  a  ainsi  accru  le 
prejudice  subi  par  le  demandeur,  soit  en  propageant 
davantage  le  tort  cause  a  sa  reputation,  soit  en  intensi- 
fiant  son  angoisse  morale  et  son  humiliation.  Au  nombre 
des  facteurs  qu'un  jury  est  fonde  a  consid6rer  en  vue  de 
fixer  les  dommages-interets  majores,  il  y  a  la  question 
de  savoir  si  le  defendeur  a  retire  la  declaration  diffama- 
toire, s'il  a  presente  des  excuses,  si  le  d6fendeur  a  repete 
le  libelle,  s'il  s'est  comporte  de  facon  a  empecher  le 
demandeur  d'introduire  Faction  en  libelle,  s'il  a  fait 
subir  au  demandeur  un  contre-interrogatoire  long  et  hos- 
tile, ou  s'il  a  invoque  un  plaidoyer  de  justification  qu'il 
savait  voue  a  Fechec.  La  maniere  generale  dont  le 
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defendant  presented  its  case  is  also  relevant.  Further,  it 
is  appropriate  for  a  jury  to  consider  the  conduct  of  the 
defendant  at  the  time  the  libel  was  published.  In  this 
case,  there  was  ample  evidence  upon  which  the  jury 
could  properly  base  their  finding  of  aggravated  dam- 
ages. Every  aspect  of  this  case  demonstrates  the  very 
real  and  persistent  malice  of  Scientology. 

Punitive  damages  may  be  awarded  in  situations  where 
the  defendant's  misconduct  is  so  malicious,  oppressive 
and  high-handed  that  it  offends  the  court's  sense  of 
decency.  They  should  only  be  awarded  in  those  circum- 
stances where  the  combined  award  of  general  and  aggra- 
vated damages  would  be  insufficient  to  achieve  the  goal 
of  punishment  and  deterrence.  Unlike  compensatory 
damages,  punitive  damages  are  not  at  large,  and  conse- 
quently courts  have  a  much  greater  scope  and  discretion 
on  appeal.  The  appellate  review  should  be  based  upon 
the  court's  estimation  as  to  whether  the  punitive  dam- 
ages serve  a  rational  purpose,  as  they  did  in  this  case. 
Further,  the  circumstances  presented  in  this  exceptional 
case  demonstrate  that  there  was  such  insidious,  perni- 
cious and  persistent  malice  that  the  award  for  punitive 
damages  cannot  be  said  to  be  excessive. 


Per  L'Heureux-Dub6  J.:  Cory  J.'s  reasons  were  gen- 
erally agreed  with,  except  with  respect  to  the  scope  of 
the  defence  of  qualified  privilege.  The  common  law  of 
defamation,  as  it  is  applied  to  the  parties  in  this  action, 
is  consistent  with  the  values  enshrined  in  the  Charter. 
There  is  accordingly  no  need  to  amend  or  alter  it  or,  in 
particular,  to  adopt  the  "actual  malice"  rule.  The  defence 
of  qualified  privilege,  however,  is  not  available  with 
respect  to  reports  of  pleadings  in  purely  private  litiga- 
tion upon  which  no  judicial  action  has  yet  been  taken. 
The  defence  is  available  only  with  respect  to  reports  of 
judicial  proceedings.  While  there  is  a  right  to  publish 
details  of  judicial  proceedings  before  they  are  heard  in 
open  court,  such  publication  does  not  enjoy  the  protec- 
tion of  qualified  privilege  if  it  is  defamatory. 
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defendeur  a  presente  sa  preuve  est  egalement  pertinente. 
Par  ailleurs,  il  convient  pour  un  jury  de  considerer  le 
comportement  du  defendeur  a  l'epoque  de  la  publication 
du  libelle.  Dans  la  presente  affaire,  il  y  avait  une  preuve 
abondante  sur  le  fondement  de  laquelle  le  jury  pouvait  a 
bon  droit  accorder  des  dommages-interets  majores. 
Chaque  aspect  de  cette  affaire  revele  la  malveillance  tres 
reelle  et  constante  de  Scientologie. 

On  peut  accorder  des  dommages-interets  punitifs 
lorsque  la  mauvaise  conduite  du  defendeur  est  si  mal- 
veillante,  opprimante  et  abusive  qu'elle  choque  le  sens 
de  dignite  de  la  cour.  lis  ne  devraient  etre  accordes  que 
dans  les  situations  ou  les  dommages-interets  generaux  et 
majores  reunis  ne  permettent  pas  d'atteindre  l'objectif 
qui  consiste  a  punir  et  a  dissuader.  Contrairement  aux 
dommages-interets  compensatoires,  les  dommages-inte- 
rets punitifs  ne  sont  pas  generalises.  En  consequence,  les 
tribunaux  disposent  d'une  latitude  et  d'une  discretion 
beaucoup  plus  grandes  en  appel.  Le  controle  en  appel 
devrait  consister  a  determiner  si  les  dommages-interets 
punitifs  servent  un  objectif  rationnel,  comme  c'etait  le 
cas  en  l'espece.  Par  ailleurs,  les  circonstances  de  cette 
affaire  exceptionnelle  demontrent  qu'il  y  a  eu  une  mal- 
veillance si  insidieuse,  pernicieuse  et  persistante  que  le 
montant  des  dommages-interets  punitifs  ne  peut  etre 
juge  excessif. 

Le  juge  L'Heureux-Dube:  L' opinion  du  juge  Cory  est 
substantiellement  acceptee  sauf  en  ce  qui  concerne  la 
portee  de  la  defense  d'immunite  relative.  La  common 
law  de  la  diffamation,  telle  qu'elle  s' applique  aux  par- 
ties a  cette  action,  est  conforme  aux  valeurs  consacrees 
dans  la  Charte.  Aussi  n'est-il  pas  necessaire  de  changer 
ou  de  modifier  la  common  law,  ni  en  particulier  d'adop- 
ter  la  regie  de  la  «malveillance  veritable».  Toutefois  la 
defense  d'immunite  relative  ne  peut  etre  invoqu6e  a 
l'egard  de  comptes  rendus  d'actes  de  procedure  dans  le 
cadre  de  litiges  purement  prives,  sur  le  fondement  des- 
quels  aucune  action  judiciaire  n'a  encore  ete  instituee. 
La  defense  d'immunite  relative  ne  peut  etre  invoquee 
que  pour  le  compte  rendu  de  procedures  judiciaires.  II 
existe  un  droit  de  publier  les  details  de  procedures  judi- 
ciaires avant  qu'elles  soient  entendues  en  audience 
publique,  mais  cette  publication  ne  jouit  pas  de  la  pro- 
tection de  l'imrnunite'  relative  si  son  contenu  est  diffa- 
matoire. 
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tice  (General  Division)  awarding  the  respondent 
damages  for  libel  against  the  appellants.  Appeal 
dismissed. 

Bryan  Finlay,  Q.  C. ,  and  Christopher  J.  Tzekas, 
for  the  appellant  Morris  Manning. 

Marc  J.  Somerville,  Q.  C. ,  and  R .  Ross  Wells,  for 
the  appellant  the  Church  of  Scientology  of 
Toronto. 

Robert  P.  Armstrong,  Q.C.,  and  Kent  E.  Thom- 
son, for  the  respondent. 

Lori  Sterling  and  Hart  Schwartz,  for  the  inter- 
vener the  Attorney  General  for  Ontario. 

Robert  J.  Sharpe  and  Kent  Roach,  for  the  inter- 
vener the  Canadian  Civil  Liberties  Association. 

Edward  M.  Morgan,  for  the  interveners  the 
Writers'  Union  of  Canada,  PEN  Canada,  the  Cana- 
dian Association  of  Journalists,  the  Periodical 
Writers  Association  of  Canada,  and  the  Book  and 
Periodical  Council. 

Peter  W.  Hogg,  Q.C.,  and  Brian  MacLeod  Rog- 
ers, for  the  interveners  the  Canadian  Daily  News- 
paper Association,  the  Canadian  Community 
Newspapers  Association,  the  Canadian  Associa- 
tion of  Broadcasters,  the  Radio-Television  News 
Directors  Association  of  Canada,  the  Canadian 
Book  Publishers'  Council  and  the  Canadian  Maga- 
zine Publishers'  Association. 

The  judgment  of  La  Forest,  Gonthier,  Cory, 
McLachlin,  Iacobucci  and  Major  JJ.  was  delivered 
by 

CORY  J.  —  On  September  17,  1984,  the  appel- 
lant Morris  Manning,  accompanied  by  representa- 
tives of  the  appellant  Church  of  Scientology  of 
Toronto  ("Scientology"),  held  a  press  conference 
on  the  steps  of  Osgoode  Hall  in  Toronto.  Manning, 
who  was' wearing  his  barrister's  gown,  read  from 
and  commented  upon  allegations  contained  in  a 
notice  of  motion  by  which  Scientology  intended  to 
commence  criminal  contempt  proceedings  against 
the  respondent  Casey  Hill,  a  Crown  attorney.  The 


l'Ontario  (Division  generate)  condamnant  les 
appelants  a  verser  a  l'intime  des  dommages-inte- 
rets  pour  libelle.  Pourvoi  rejete. 

Bryan  Finlay,  c.r.,  et  Christopher  J.  Tzekas, 
pour  l'appelant  Morris  Manning. 

Marc  J.  Somerville,  c.r.,  et  R.  Ross  Wells,  pour 
l'appelante  l'Eglise  de  scientologie  de  Toronto. 

Robert  P.  Armstrong,  c.r.,  et  Kent  E.  Thomson, 
pour  l'intime. 

Lori  Sterling  et  Hart  Schwartz,  pour  l'interve- 
nant  le  procureur  general  de  l'Ontario. 

Robert  J.  Sharpe  et  Kent  Roach,  pour  l'interve- 
nante  l'Association  canadienne  des  liberies  civiles. 

Edward  M.  Morgan,  pour  les  intervenants 
Writers'  Union  of  Canada,  PEN  Canada,  l'Asso- 
ciation canadienne  des  journalistes,  Periodical 
Writers  Association  of  Canada,  et  Book  and  Perio- 
dical Council. 

Peter  W.  Hogg,  c.r.,  et  Brian  MacLeod  Rogers, 
pour  les  intervenants  l'Association  canadienne  des 
editeurs  de  quotidiens,  Canadian  Community 
Newspapers  Association,  l'Association  canadienne 
des  radiodiffuseurs,  l'Association  canadienne  des 
directeurs  de  l'information  en  radio-television, 
Canadian  Book  Publishers'  Council  et  Canadian 
Magazine  Publishers'  Association. 

Version  francaise  du  jugement  des  juges 
La  Forest,  Gonthier,  Cory,  McLachlin,  Iacobucci 
et  Major  rendu  par 

Le  JUGE  CORY  —  Le  17  septembre  1984, 
accompagne'  de  representants  de  l'appelante, 
l'Eglise  de  scientologie  de  Toronto  («Scientolo- 
gie»),  l'appelant  Morris  Manning  a  tenu  une  con- 
ference de  presse  devant  Osgoode  Hall  a  Toronto. 
Vetu  de  sa  toge  d'avocat,  il  a  lu  et  comment^  cer- 
taines  allegations  contenues  dans  un  avis  de 
requete  par  lequel  Scientologie  souhaitait  instituer 
une  procedure  pour  outrage  au  criminel  contre  1' in- 
time'  Casey  Hill,  substitut  du  procureur  general.  On 
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notice  of  motion  alleged  that  Casey  Hill  had  mis- 
led a  judge  of  the  Supreme  Court  of  Ontario  and 
had  breached  orders  sealing  certain  documents 
belonging  to  Scientology.  The  remedy  sought  was 
the  imposition  of  a  fine  or  the  imprisonment  of 
Casey  Hill. 


At  the  contempt  proceedings,  the  allegations 
against  Casey  Hill  were  found  to  be  untrue  and 
without  foundation.  Casey  Hill  thereupon  com- 
menced this  action  for  damages  in  libel  against 
both  Morris  Manning  and  Scientology.  On  Octo- 
ber 3,  1991,  following  a  trial  before  Carruthers  J. 
and  a  jury,  Morris  Manning  and  Scientology  were 
found  jointly  liable  for  general  damages  in  the 
amount  of  $300,000  and  Scientology  alone  was 
found  liable  for  aggravated  damages  of  $500,000 
and  punitive  damages  of  $800,000.  Their  appeal 
from  this  judgment  was  dismissed  by  a  unanimous 
Court  of  Appeal:  (1994),  18  O.R.  (3d)  385,  114 
D.L.R.  (4th)  1,  71  O.A.C.  161,  20  C.C.L.T.  (2d) 
129. 

I.  Factual  Background 

As  in  all  actions  for  libel,  the  factual  back- 
ground is  extremely  important  and  must  be  set  out 
in  some  detail.  At  the  time  the  defamatory  state- 
ments were  made,  Casey  Hill  was  employed  as 
counsel  with  the  Crown  Law  Office,  Criminal 
Division  of  the  Ministry  of  the  Attorney  General 
for  the  Province  of  Ontario.  He  had  given  advice 
to  the  Ontario  Provincial  Police  ("OPP")  regarding 
a  warrant  obtained  on  March  1,  1983  which 
authorized  a  search  of  the  premises  occupied  by 
Scientology.  During  the  execution  of  the  search 
warrant  on  March  3  and  4,  1983,  approximately 
250,000  documents,  comprising  over  2  million 
pages  of  material,  were  seized.  These  documents 
were  stored  in  some  900  boxes  at  an  OPP  building 
in  Toronto. 

Immediately  following  the  seizure,  Scientology 
retained  Clayton  Ruby  to  bring  a  motion  to  quash 
the  search  warrant  and  to  seek  the  return  of  the 
seized  documents.  Casey  Hill,  who  had  gained 


y  alleguait  que  Casey  Hill  avait  induit  en  erreur  un 
juge  de  la  Cour  supreme  de  1' Ontario  et  avait 
enfreint  des  ordonnances  de  mise  sous  scelles  de 
certains  documents  appartenant  a  Scientologie.  On 
y  reclamait  egalement  la  condamnation  de  Casey 
Hill  a  une  amende  ou  a  une  peine  d'emprisonne- 
ment. 

Lors  de  la  procedure  pour  outrage,  les  allega- 
tions visant  Casey  Hill  se  sont  revelees  fausses  et 
sans  fondement.  Casey  Hill  a  alors  intente"  une 
action  en  dommages-interets  pour  libelle  contre 
Morris  Manning  et  Scientologie.  Le  3  octobre 
1991,  au  terme  d'un  proces  devant  le  juge  Carru- 
thers et  un  jury,  Morris  Manning  et  Scientologie 
ont  ete  condamnes  solidairement  a  des  dommages- 
interets  g6neraux  de  300  000  $,  et  Scientologie 
seule  a  6t6  condamnee  a  payer  des  dommages-inte- 
rets majores  de  500  000  $  et  des  dommages-inte- 
rets punitifs  de  800  000  $.  La  Cour  d'appel  a  rejete 
a  Punanimit6  leur  appel  de  ce  jugement:  (1994),  18 

0.  R.  (3d)  385,  114  D.L.R.  (4th)  1,  71  O.A.C.  161, 
20  C.C.L.T.  (2d)  129. 

1.  Historique  des  faits 

Comme  dans  toute  action  pour  libelle,  le  con- 
texte  factuel  est  extremement  important  et  doit  etre 
expose  dans  les  details.  Au  moment  oil  les  propos 
diffamatoires  ont  ete  tenus,  Casey  Hill  6tait  avocat 
au  Bureau  des  avocats  de  la  Couronne  —  Droit  cri- 
minel,  au  ministere  du  Procureur  general  pour  la 
province  d' Ontario.  II  avait  conseille  la  Police  pro- 
vinciale  de  1' Ontario  («PPO»)  relativement  a  un 
mandat  obtenu  le  ler  mars  1983,  autorisant  la 
fouille  des  locaux  de  Scientologie.  Au  cours  de 
P  execution  du  mandat  de  perquisition  les  3  et  4 
mars  1983,  approximativement  250  000  documents 
repr£sentant  plus  de  2  millions  de  pages  ont  6t6 
saisis  puis  emmagasines  dans  quelque  900  boites 
dans  un  edifice  appartenant  a  la  PPO  a  Toronto. 

Imm6diatement  apres  la  saisie,  Scientologie  a 
retenu  les  services  de  Clayton  Ruby  pour  presenter 
une  requite  en  annulation  du  mandat  de  perquisi- 
tion et  demander  la  remise  des  documents  saisis. 
Casey  Hill,  qui  avait  acquis  une  certaine  expe- 
rience et  une  competence  particuliere  dans  le 
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experience  and  special  skill  in  the  area  of  search 
and  seizure,  acted  as  counsel  for  the  Crown. 

The  litigation  commenced  on  March  7,  1983  and 
continued  throughout  1983  and  1984.  On  My  11, 
1984,  Osier  J.  ruled  that  solicitor-and-client  privi- 
lege applied  to  232  of  the  seized  documents  he  had 
reviewed  and  ordered  that  they  remain  sealed 
pending  further  order  of  the  court.  Several  sealing 
orders  and  endorsements  were  ultimately  made  by 
Justices  of  the  Supreme  Court  of  Ontario. 


Throughout  this  period,  Casey  Hill  dealt  fre- 
quently with  Clayton  Ruby  and  other  counsel  for 
Scientology  in  connection  with  various  matters 
ranging  from  the  trivial  to  the  significant.  They 
were  invariably  resolved  in  a  spirit  of  co-operation 
and  professional  courtesy,  even  in  those  situations 
where  the  parties  proceeded  with  contested 
motions. 

In  March  of  1983,  Scientology  retained  Charles 
Campbell  to  make  an  application  to  Rosemarie 
Drapkin,  the  Deputy  Registrar  General  of  the  Min- 
istry of  Consumer  and  Commercial  Relations, 
requesting  that  its  president,  Earl  Smith,  be  granted 
the  authorization  to  solemnize  marriages  pursuant 
to  s.  20(2)  of  the  Marriage  Act,  R.S.O.  1980,  c. 
256.  One  year  later,  Scientology  commenced  an 
application  for  judicial  review  of  Rosemarie 
Drapkin' s  failure  to  approve  that  application. 


Rosemarie  Drapkin  believed  that  it  would  help 
her  to  assess  the  application  if  she  could  review  the 
seized  documents.  To  that  end,  Kim  Twohig,  a 
solicitor  in  the  Civil  Division  of  the  Crown  Law 
Office,  approached  Casey  Hill  in  July  1984.  He 
advised  her  that  there  was  a  motion  outstanding 
before  Osier  J.  for  an  order  quashing  the  search 
warrant  and  that  access  would  only  be  granted  if  a 
court  order  was  obtained  pursuant  to  s.  490(15) 
(formerly  446(15))  of  the  Criminal  Code,  R.S.C., 
1985,  c.  C-46.  He  explained  that  there  had  been 
several  interim  rulings  in  this  matter  and  stated 
that  "this  was  probably  the  type  of  case  where  the 


domaine  des  fouilles,  des  perquisitions  et  des  sai- 
sies,  agissait  pour  le  ministere  public. 

Engagee  le  7  mars  1983,  la  procedure  s'est 
poursuivie  tout  au  long  de  1983  et  1984.  Le  11 
juillet  1984,  ayant  statue  que  le  privilege  du  secret 
professionnel  de  l'avocat  s'appliquait  a  232  des 
documents  saisis  qu'il  avait  examines,  le  juge 
Osier  a  ordonne  qu'ils  demeurent  sceltes  jusqu'a 
nouvelle  ordonnance  de  la  cour.  Plusieurs  ordon- 
nances  et  jugements  de  mise  sous  scelles  ont  par  la 
suite  ete  rendus  par  des  juges  de  la  Cour  supreme 
de  l'Ontario. 

Pendant  ce  temps,  Casey  Hill  a  traite  frequem- 
ment  avec  Clayton  Ruby  et  d'autres  avocats  de 
Scientologie  relativement  a  diverses  questions,  cer- 
taines  importantes,  d'autres  moins.  Elles  ont  inva- 
riablement  ete  resolues  dans  un  esprit  de  collabora- 
tion et  de  courtoisie  professionnelle,  meme 
lorsqu'il  s' agissait  de  requites  contestees. 


En  mars  1983,  Scientologie  a  retenu  les  services 
de  Charles  Campbell  pour  presenter  a  Rosemarie 
Drapkin,  registraire  general  adjoint  au  ministere  de 
la  Consommation  et  du  Commerce,  une  demande 
visant  a  ce  que  son  president  Earl  Smith  soit  auto- 
rise  a  cel6brer  le  mariage  conformement  au  par. 
20(2)  de  la  Lot  sur  le  mariage,  L.R.O.  1980,  ch. 
256.  Un  an  plus  tard,  Scientologie  a  presente  une 
demande  de  contrdle  judiciaire  relativement  a 
l'omission  par  Rosemarie  Drapkin  d'agreer  a  la 
demande. 

Rosemarie  Drapkin  estimait  que,  pour  evaluer  la 
demande,  il  lui  serait  utile  d'examiner  les  docu- 
ments saisis.  A  cette  fin,  Kim  Twohig,  procureur 
au  Bureau  des  avocats  de  la  Couronne  —  Droit 
civil,  a  communique  avec  Casey  Hill  en  juillet 
1984.  Ce  dernier  l'a  informee  qu'une  requete  non 
encore  tranchee  avait  ete  soumise  au  juge  Osier  en 
vue  d'annuler  le  mandat  de  perquisition  et  que 
l'acces  ne  serait  autorise  que  si  une  ordonnance  de 
la  cour  etait  obtenue  conformement  au  par. 
490(15)  (auparavant  446(15))  du  Code  criminel, 
L.R.C.  (1985),  ch.  C-46.  II  a  explique  que  plu- 
sieurs decisions  interimaires  avaient  ete  rendues 
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judge  hearing  such  an  application  would  want 
notice  given  to  Scientology". 

During  the  last  week  of  July  1984,  Casey  Hill 
travelled  to  Nassau  to  meet  with  the  Attorney  Gen- 
eral of  the  Bahamas  in  respect  of  an  ongoing  crim- 
inal investigation.  In  the  course  of  a  telephone  con- 
versation, Kim  Twohig  conveyed  to  Casey  Hill  the 
urgent  need  she  had  to  gain  access  to  the  docu- 
ments as  a  date  had  been  fixed  to  hear  Scientolo- 
gy's application  for  judicial  review.  Casey  Hill  tes- 
tified that  he  told  Kim  Twohig  that  her  Criminal 
Code  application  would  have  to  be  served  on  the 
Crown  Law  Office,  Criminal  Division  in  the  usual 
fashion  to  obtain  its  consent. 


Kim  Twohig  prepared  the  necessary  materials, 
including  the  notice  of  motion  and  an  affidavit  of 
Rosemarie  Drapkin,  and  obtained  the  requisite 
consent  from  James  Blacklock  of  the  Crown  Law 
Office,  Criminal  Division.  The  application  was 
then  filed  in  Weekly  Court  on  July  30,  1984  with 
the  assistance  of  Jerome  Cooper,  a  solicitor  with 
the  Ministry  of  Consumer  and  Commercial  Rela- 
tions. No  notice  was  given  to  Scientology.  The  fol- 
lowing day,  a  consent  order  granting  access  to  all 
of  the  seized  documents  was  issued  by  Sirois  J.  in 
chambers  without  submissions  from  counsel. 


In  her  testimony  at  the  trial  of  this  action,  Kim 
Twohig  agreed  that  she  alone  made  the  decision 
not  to  provide  notice  to  Scientology  of  her  applica- 
tion. She  testified  that  she  assumed  that  the  presid- 
ing judge  would  determine  whether  notice  was 
necessary  or  appropriate.  It  was  only  later  that  she 
realized  that  the  order  of  Sirois  J.  might  provide 
access  to  sealed  documents. 


By  letter  dated  August  22,  1984,  Rosemarie 
Drapkin  wrote  to  Charles  Campbell  concerning 
Scientology's  application  and  advised  that  she  had 
"reviewed  certain  documents  relating  to  the 
Scientology  organization  which  were  seized  pursu- 
ant to  the  search  warrant"  issued  on  March  1, 


sur  cette  question  et  declare  qu'il  [TRADUCTION] 
«s'agit  probablement  d'un  cas  ou  le  juge  saisi  de  la 
demande  exigerait  qu'on  avise  Scientologies 

Au  cours  de  la  derniere  semaine  de  juillet  1984, 
Casey  Hill  s'est  rendu  a  Nassau  pour  y  rencontrer 
le  Procureur  general  des  Bahamas  relativement  a 
une  enqueue  en  cours  au  criminel.  Au  cours  d'une 
conversation  telephonique,  Kim  Twohig  a  informe 
Casey  Hill  qu'il  etait  urgent  pour  elle  d'obtenir 
acces  aux  documents  parce  qu'une  date  avait  et6 
fixee  pour  1' audition  de  la  demande  de  controle 
judiciaire  presentee  par  Scientologie.  Casey  Hill  a 
temoigne  avoir  informe  Kim  Twohig  que  sa 
demande  fondee  sur  le  Code  criminel  devrait  e"tre 
signifiee  de  la  maniere  habituelle  au  Bureau  des 
avocats  de  la  Couronne  —  Droit  criminel,  en  vue 
d'obtenir  un  consentement. 

Kim  Twohig  a  redige  les  documents  necessaires, 
dont  l'avis  de  requete  et  un  affidavit  de  Rosemarie 
Drapkin,  et  a  obtenu  le  consentement  requis  de 
James  Blacklock  du  Bureau  des  avocats  de  la  Cou- 
ronne —  Droit  criminel.  Le  30  juillet  1984,  la 
demande  a  ete  deposee  a  la  cour  des  sessions  heb- 
domadaires  avec  l'aide  de  Jerome  Cooper,  procu- 
reur au  ministere  de  la  Consommation  et  du  Com- 
merce. Aucun  avis  n'a  ete  donne  a  Scientologie. 
Le  lendemain,  sans  entendre  les  arguments  des 
avocats,  le  juge  Sirois  en  son  cabinet  a  rendu  une 
ordonnance  sur  consentement  accordant  1' acces  a 
tous  les  documents  saisis. 

Dans  son  temoignage  au  proces  relatif  a  la  pre- 
sente  action,  Kim  Twohig  a  reconnu  qu'elle  avait 
pris  seule  la  decision  de  ne  pas  donner  avis  de  sa 
demande  a  Scientologie.  Elle  a  presume  que  le 
juge  presidant  l'audience  determinerait  si  l'avis 
6tait  necessaire  ou  approprie.  C'est  plus  tard  seule- 
ment  qu'elle  s'est  rendu  compte  que  l'ordonnance 
du  juge  Sirois  pouvait  autoriser  1' acces  a  des  docu- 
ments scelles. 

Dans  une  lettre  du  22  aout  1984,  Rosemarie 
Drapkin  a  ecrit  a  Charles  Campbell  au  sujet  de  la 
demande  presentee  par  Scientologie  et  lui  a  dit 
avoir  [TRADUCTION]  «examine  certains  documents 
concernant  la  structure  de  Scientologie,  saisis  con- 
formement  au  mandat  de  perquisition»  delivre'  le 
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1983.  Attached  to  the  letter  was  a  list  of  89  docu- 
ments, some  of  which  had  purportedly  been  sealed 
by  order  of  Osier  J.  It  was  this  information  which 
raised  the  concern  of  Scientology  and  its  legal 
advisers. 

In  response,  Clayton  Ruby  wrote  a  somewhat 
precipitous  and  very  aggressive  letter  to  the  Solici- 
tor General  of  Ontario  dated  August  28,  1984.  In  it 
he  accused  the  OPP  of  acting  "as  if  there  were  no 
rule  of  law"  and  of  "simply  ignoring  solic- 
itor/client privilege  and  making  a  mockery  of  the 
courts".  He  called  for  a  "full  investigation"  and 
demanded  disciplinary  action  be  taken  "against 
everyone  involved".  Clayton  Ruby  was  not  aware 
of  the  order  of  Sirois  J.  at  that  time.  He  simply 
assumed  that  those  involved  had  acted  improperly. 


As  early  as  September  5,  1984,  Clayton  Ruby, 
along  with  other  counsel  and  representatives  of 
Scientology,  decided  that  what  had  occurred  was 
"disgraceful  and  shocking"  and  constituted  con- 
tempt. They  arrived  at  this  conclusion  without  hav- 
ing taken  any  steps  to  ensure  the  accuracy  of  their 
impressions. 

In  a  letter  addressed  to  Casey  Hill  dated  Septem- 
ber 6,  1984,  Clayton  Ruby  asked  for  Casey  Hill's 
assistance  in  obtaining  information  regarding  the 
circumstances  under  which  the  order  of  Sirois  J. 
had  been  granted  and  why  Scientology  had  not 
received  notice  of  the  application.  He  requested  a 
response  within  five  days.  It  should  be  noted  that 
at  the  time  this  letter  was  written,  Clayton  Ruby 
was  a  Bencher  of  the  Law  Society  and  Vice-Chair- 
man  of  the  Law  Society's  Discipline  Committee. 

The  letter  implied  that  there  could  be  discipli- 
nary proceedings  brought  before  the  Law  Society 
of  Upper  Canada  and  that  a  contempt  action  might 
be  instituted.  Not  surprisingly,  it  was  given  serious 
consideration  by  Casey  Hill  and  others  at  the  Min- 
istry of  the  Attorney  General.  Hill  sought  the 
advice  of  his  Director,  Howard  Morton.  Morton 
wrote  a  letter  to  Ruby  stating  that  in  light  of  the 
serious  nature  of  the  allegations,  he  would  not  be 


ler  mars  1983.  A  la  Iettre  etait  jointe  une  liste  de 
89  documents,  dont  certains  auraient  apparemment 
ete  scelles  par  ordonnance  du  juge  Osier.  C'est 
cette  information  qui  preoccupait  Scientologie  et 
ses  conseillers  juridiques. 

En  r^ponse,  Clayton  Ruby  a  ecrit  une  lettre 
quelque  peu  precipitee  et  fort  agressive  au  sollici- 
teur  general  de  1' Ontario  le  28  aout  1984.  II  y 
accusait  la  PPO  de  [TRADUCTION]  «faire  fi  de  la 
primaute  du  droit,  [d']ignorer  completement  le  pri- 
vilege du  secret  professionnel  de  l'avocat  et  de 
ridiculiser  les  tribunaux».  II  reclamait  une 
«enquete  exhaustive»  et  des  mesures  disciplinaires 
«contre  toutes  les  personnes  concernees».  Clayton 
Ruby  ignorait  a  ce  moment-la  1' existence  de  1' or- 
donnance rendue  par  le  juge  Sirois.  II  avait  simple- 
ment  presume  que  les  personnes  concernees 
avaient  agi  irregulierement. 

Des  le  5  septembre  1984,  Clayton  Ruby,  ainsi 
que  d'autres  avocats  et  repr6sentants  de  Scientolo- 
gie, ont  decide  que  ce  qui  6tait  arrive  etait  [TRA- 
DUCTION] «honteux  et  choquant»  et  constituait  un 
outrage.  lis  sont  arrives  a  cette  conclusion  sans 
s'etre  assures  d'abord  du  bien-fonde  de  leurs 
impressions. 

Dans  une  lettre  du  6  septembre  1984,  Clayton 
Ruby  a  demande  l'aide  de  Casey  Hill  pour  obtenir 
des  renseignements  sur  les  circonstances  dans  les- 
quelles  1' ordonnance  du  juge  Sirois  avait  ete  ren- 
due et  la  raison  pour  laquelle  Scientologie  n' avait 
pas  ete  avisee  de  la  demande.  II  exigeait  une 
reponse  dans  les  cinq  jours.  II  y  a  lieu  de  signaler 
qu'a  l'epoque  ou  la  lettre  a  ete  ecrite,  Clayton 
Ruby  etait  conseiller  de  la  Societe  du  barreau  et 
vice-president  du  comite  de  discipline  de  la 
Societe  du  barreau. 

La  lettre  laissait  supposer  la  possibilite"  que  soit 
institu6e,  d'une  part,  une  procedure  disciplinaire 
devant  la  Societe  du  barreau  du  Haut-Canada,  et 
d' autre  part  une  action  pour  outrage.  II  va  de  soi 
que  Casey  Hill  et  les  autres  intervenants  du  minis- 
tere  du  Procureur  general  ont  pris  la  chose  tres  au 
serieux.  Hill  a  demande  conseil  a  son  directeur 
Howard  Morton,  qui  a  ecrit  a  Ruby  que,  compte 
tenu  de  la  gravite  des  allegations,  il  ne  serait  pas  en 
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able  to  reply  within  the  five-day  period  imposed  by 
Ruby. 

On  September  6  and  7,  1984,  Michael  Code 
(then  an  associate  of  Clayton  Ruby)  telephoned 
Casey  Hill,  Jerome  Cooper  and  Kim  Twohig  to 
find  out  how  access  to  the  privileged  documents 
had  been  obtained.  They  all  conveyed  a  similar 
version  of  the  past  events  and  assured  him  that  the 
sealed  documents  were  not  opened  but  rather  that 
unsealed  copies  must  have  been  examined.  Code 
conceded  in  cross-examination  that  everyone  he 
spoke  to  was  cooperative. 

On  September  11,  1984,  however,  without  mak- 
ing any  further  inquiries  and  without  awaiting  the 
reply  from  Casey  Hill  and  Howard  Morton,  Ruby 
retained  the  appellant  Morris  Manning  to  advise 
Scientology  in  respect  of  possible  contempt  pro- 
ceedings. On  September  13,  1984,  representatives 
of  Scientology  met  with  Morris  Manning,  Charles 
Campbell,  Clayton  Ruby,  Michael  Code  and  an 
articling  student  at  Ruby's  office.  A  decision  was 
made  to  commence  an  application  for  criminal 
contempt  against  both  Casey  Hill  and  Jerome 
Cooper.  Morris  Manning  testified  that  a  critical 
piece  of  information  which  prompted  him  to  bring 
the  contempt  application  was  the  characterization 
by  Michael  Code  of  Casey  Hill's  attitude  during 
their  conversation.  Casey  Hill  had  allegedly  said 
that  if  the  Church  missed  sealing  all  copies  of  the 
privileged  documents  it  was  "too  bad".  In  Morris 
Manning's  opinion,  this  demonstrated  a  contemp- 
tuous attitude  towards  the  court.  He  reached  this 
conclusion  without  ever  speaking  to  Casey  Hill  or 
any  of  the  others  involved  in  the  incident  such 
as  Rosemarie  Drapkin,  Kim  Twohig,  James 
Blacklock,  Jerome  Cooper  or  Detective  Inspector 
Ormsby,  the  senior  officer  of  the  OPP  responsible 
for  the  investigation  of  Scientology.  Nor  had  Mor- 
ris Manning  interviewed  those  representatives  of 
Scientology  who  were  directly  involved  in  the 
sealing  of  the  documents. 

The  evidence  adduced  at  the  contempt  hearing 
clearly  established  that  Casey  Hill  played  no  part 
in  the  application  before  Sirois  J.  and  had  nothing 
to  do  with  the  execution  or  filing  of  the  consent  on 


mesure  de  repondre  dans  le  delai  prescrit  de  cinq 
jours. 

Les  6  et  7  septembre  1984,  Michael  Code  (alors 
associe  de  Clayton  Ruby)  a  appele  Casey  Hill, 
Jerome  Cooper  et  Kim  Twohig  pour  savoir  com- 
ment l'acces  aux  documents  proteges  avait  ete 
obtenu.  lis  ont  tous  donne  une  version  semblable 
des  evenements  passes  et  lui  ont  assure  que  les 
documents  scelles  n'avaient  pas  ete  ouverts,  affir- 
mant que  c'etait  plutdt  les  copies  non  scellees  qui 
devaient  avoir  ete  examinees.  Code  a  concede  en 
contre-interrogatoire  que  tous  ceux  a  qui  il  avait 
parle  s'etaient  montres  cooperatifs. 

Le  11  septembre  1984,  toutefois,  sans  se  rensei- 
gner  plus  avant  et  sans  attendre  la  reponse  de 
Casey  Hill  et  de  Howard  Morton,  Ruby  a  retenu 
les  services  de  Morris  Manning  pour  conseiller 
Scientologie  relativement  a.  une  eventuelle  proce- 
dure pour  outrage.  Le  13  septembre  1984,  les 
representants  de  Scientologie,  Morris  Manning, 
Charles  Campbell,  Clayton  Ruby,  Michael  Code  et 
un  stagiaire  se  sont  reunis  au  bureau  de  Ruby.  Us 
ont  alors  decide  d'intenter  une  action  pour  outrage 
au  criminel  contre  Casey  Hill  et  Jerome  Cooper. 
Morris  Manning  a  temoigne  que  1' element  d 'infor- 
mation capital  qui  1' avait  amene  a  intenter  Taction 
pour  outrage  etait  la  description  donnee  par 
Michael  Code  de  1' attitude  de  Casey  Hill  pendant 
leur  conversation.  Casey  Hill  aurait  dit  que  c'etait 
[TRADUCTION]  «tant  pis»  si  Scientologie  n'avait 
pas  scelle  toutes  les  copies  des  documents  pro- 
teges. Morris  Manning  estimait  que  cela  revelait 
une  attitude  outrageante  envers  la  cour.  II  a  tire 
cette  conclusion  sans  jamais  parler  a  Casey  Hill  ni 
a  aucune  autre  personne  concernee,  comme  Rose- 
marie Drapkin,  Kim  Twohig,  James  Blacklock, 
Jerome  Cooper  ou  le  sergent  detective  Ormsby, 
officier  superieur  de  la  PPO  charge  de  mener  1' en- 
queue sur  Scientologie.  Morris  Manning  n'a  pas 
interroge  non  plus  les  representants  de  Scientolo- 
gie qui  avaient  directement  participe  a  la  mise  sous 
scelle  des  documents. 

La  preuve  produite  lors  de  1' audition  sur  1' ou- 
trage a  permis  d'etablir  clairement  que  Casey  Hill 
n'avait  joue  aucun  r61e  dans  la  demande  presentee 
au  juge  Sirois  et  n'avait  rien  a  voir  avec  l'execu- 
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behalf  of  the  Attorney  General  for  Ontario.  In  fact, 
he  was  only  informed  of  any  difficulties  associated 
with  the  order  of  Osier  J.  in  late  August  1984, 
when  he  received  a  telephone  call  from  Detective 
Inspector  Ormsby.  At  that  time,  Ormsby  advised 
him  that  Rosemarie  Drapkin  had  attended  at  the 
OPP  building  in  which  the  seized  documents  were 
held  with  the  order  of  Sirois  J.,  but  that  she  was 
denied  access  to  the  sealed  documents.  The  sealed 
documents  were  never  opened.  What  Rosemarie 
Drapkin  may  have  seen  were  unsealed  copies  of 
the  sealed  documents  that  were  probably  located  in 
different  boxes  than  the  sealed  originals. 


Between  September  13  and  17,  1984,  Morris 
Manning  prepared  a  notice  of  motion  for  the  con- 
tempt application  returnable  in  Weekly  Court  some 
time  in  early  January  1985.  During  this  time,  he 
did  not  make  any  attempt  to  determine  what  was 
being  done  with  the  seized  documents  or  to  ascer- 
tain whether  any  continuing  breach  of  privilege 
was  occurring. 

(A)  The  "Enemy  Canada"  File 

Long  before  he  gave  advice  to  the  OPP  in  con- 
nection with  the  search  and  seizure  of  documents 
which  took  place  on  March  3  and  4,  1983,  Casey 
Hill  had  become  a  target  of  Scientology's  enmity. 
Over  the  years,  he  had  been  involved  in  a  number 
of  matters  concerning  Scientology's  affairs.  As  a 
result,  it  kept  a  file  on  him.  This  was  only  discov- 
ered when  the  production  of  the  file  was  ordered 
during  the  course  of  this  action.  The  file  disclosed 
that  from  approximately  1977  until  at  least  1981, 
Scientology  closely  monitored  and  tracked  Casey 
Hill  and  had  labelled  him  an  "Enemy  Canada". 
Casey  Hill  testified  that  from  his  experience,  per- 
sons viewed  by  Scientology  as  its  enemies  were 
"subject  to  being  neutralized". 

(B)  The  Press  Conference 

In  the  file  of  Charles  Campbell  there  was  a  note 
dated  September  10  or  1 1,  1984  which  made  refer- 
ence to  a  press  conference  to  be  held  the  following 
Monday,  September  17,  1984.  It  appears,  then,  that 


tion  ou  le  depot  du  consentement  au  nom  du  pro- 
cureur  general  de  1' Ontario.  En  fait,  il  n'a  ete 
informe  des  difficult^  liees  a  l'ordonnance  du 
juge  Osier  qu'a  la  fin  aout  1984,  quand  il  a  recu  un 
appel  du  sergent  detective  Ormsby.  Ce  dernier  l'a 
alors  informe  que,  munie  de  l'ordonnance  du  juge 
Sirois,  Rosemarie  Drapkin  s'etait  presentee  a  l'im- 
meuble  de  la  PPO  ou  les  documents  saisis  etaient 
conserves,  mais  qu'on  lui  avait  refuse  l'acces  aux 
documents  scelles.  Ceux-ci  n'ont  jamais  ete 
ouverts.  Rosemarie  Drapkin  a  pu  voir  des  copies 
non  scellees  des  documents  scelles,  probablement 
placees  dans  d'autres  boites  que  les  originaux  scel- 
les. 

Entre  le  13  et  le  17  septembre  1984,  Morris 
Manning  a  r6dige  un  avis  de  requete  relativement  a 
Taction  pour  outrage,  a  presenter  devant  la  cour 
des  sessions  hebdomadaires  au  debut  du  mois  de 
janvier  1985.  Pendant  ce  temps,  il  n'a  jamais  tente 
de  connaitre  le  sort  des  documents  saisis  ni  de 
verifier  si  Ton  violait  le  privilege  de  facon  conti- 
nue. 

(A)  Le  dossier  «ennemi  Canada» 

Bien  avant  d' avoir  conseille  la  PPO  relativement 
a  la  perquisition  et  a  la  saisie  des  documents,  sur- 
venues  les  3  et  4  mars  1983,  Casey  Hill  etait 
devenu  la  cible  de  l'hostilite  de  Scientologie.  Au 
fil  des  ans,  il  avait  travaille  dans  plusieurs  affaires 
concernant  Scientologie.  Celle-ci  a  done  assemble 
un  dossier  sur  lui,  fait  qui  a  ete  decouvert  seule- 
ment  lorsque  la  production  du  dossier  a  ete  ordon- 
nee  au  cours  de  Taction.  Le  dossier  revelait  qu'a 
partir  de  1977  environ  jusqu'a  1981  au  moins, 
Scientologie  avait  etroitement  surveille  et  suivi 
Casey  Hill  et  T  avait  designe  comme  «ennemi 
Canada*.  Casey  Hill  a  temoigne  que,  selon  son 
experience,  les  personnes  que  Scientologie  consi- 
dere  ses  ennemis  sont  «susceptibles  d'etre  neutrali- 
sees». 

(B)  La  conference  de  presse 

Le  dossier  de  Charles  Campbell  contenait  une 
note  datee  du  10  ou  du  11  septembre  1984,  ou  il 
etait  question  de  la  conference  de  presse  qui  devait 
se  tenir  le  lundi  suivant,  soit  le  17  septembre  1984. 
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before  it  had  even  consulted  Morris  Manning, 
Scientology  intended  to  call  a  press  conference 


The  press  conference  was  organized  by  Earl 
Smith.  He  contacted  a  number  of  media  organiza- 
tions, including  CFTO-TV,  CBC  television  and 
The  Globe  and  Mail  and  invited  them  to  the  event 
which  was  to  be  held  in  front  of  Osgoode  Hall. 
Morris  Manning  was  appearing  on  that  day  before 
the  Court  of  Appeal  in  an  unrelated  matter  and 
attended  the  press  conference  in  his  barrister's 
gown. 


II  appert  qu'avant  meme  d'avoir  consulte  Morris 
Manning,  Scientologie  avait  l'intention  de  tenir 
une  conference  de  presse. 

Earl  Smith  s'est  charge  d'organiser  la  confe- 
rence de  presse.  II  a  communique  avec  differents 
medias,  dont  CFTO-TV,  CBC  et  The  Globe  and 
Mail,  et  les  a  invites  a  l'evenement  qui  devait  se 
tenir  devant  Osgoode  Hall.  Morris  Manning  com- 
paraissait  ce  meme  jour  devant  la  Cour  d'appel 
dans  une  autre  affaire  et  portait  sa  toge  d'avocat  a 
la  conference  de  presse. 


He  testified  that  he  answered  a  number  of  ques- 
tions concerning  the  contempt  proceedings  and 
then,  at  the  request  of  the  media,  read  a  passage 
from  the  notice  of  motion  for  the  television  cam- 
eras. Copies  of  the  notice  of  motion  were  distrib- 
uted to  the  media  along  with  a  typewritten  docu- 
ment, prepared  by  Scientology,  entitled 
"Chronology  of  Events  Leading  to  Contempt 
Motion". 


II  a  temoigne  avoir  repondu  a  un  certain  nombre 
de  questions  sur  la  procedure  pour  outrage  et,  a  la 
demande  des  medias,  avoir  lu  un  passage  de  l'avis 
de  requete  pour  le  benefice  des  cameras  de  la  tele- 
vision. Des  copies  de  Y  avis  de  requete  ont  ete  dis- 
tributes aux  medias  avec  un  document  de  Sciento- 
logie, intitule  [TRADUCTION]  «Chronologie  des 
evenements  ayant  mene  a  la  requete  pour  outrage*. 


The  notice  of  motion  in  essence  alleged  that 
Casey  Hill  had  participated  in  the  misleading  of 
Sirois  J.  and  that  he  had  participated  in  or  aided 
and  abetted  others  in  the  opening  and  inspection  of 
documents  which  to  his  knowledge  were  sealed  by 
Osier  J. 


L'avis  de  requete  alleguait  essentiellement  que 
Casey  Hill  avait  contribue  a  induire  le  juge  Sirois 
en  erreur  et  avait  participe  ou  avait  aide  ou  encou- 
rage d'autres  personnes  a  proc6der  a  l'ouverture  et 
a  l'inspection  de  documents  qu'il  savait  avoir  6te 
sceMs  par  le  juge  Osier. 


On  the  evening  of  September  17,  1984,  the 
CFTO  broadcast  was  seen  by  an  audience  of 
approximately  132,000  people.  The  text  of  the 
broadcast  is  set  out  in  Appendix  A  to  these  rea- 
sons. The  CBC  broadcast  was  seen  by  approxi- 
mately 118,000  people.  The  text  is  found  in 
Appendix  B.  The  following  morning,  an  article 
appeared  in  The  Globe  and  Mail  entitled  "Motion 
of  Contempt  Launched  by  Church".  Approxi- 
mately 108,000  copies  of  the  edition  containing 
this  article  were  distributed.  The  article  is  repro- 
duced in  Appendix  C.  All  three  publications 
repeated  the  allegations  made  in  the  notice  of 
motion. 


Le  17  septembre  1984  en  soiree,  le  reportage  de 
CFTO  a  ete  vu  par  environ  132  000  personnes.  Le 
texte  du  reportage  est  reproduit  a  1' annexe  A  des 
presents  motifs.  Le  reportage  diffuse  par  CBC, 
dont  le  texte  figure  a  1' annexe  B,  a  ete  vu  par  envi- 
ron 118  000  personnes.  Le  lendemain  matin,  un 
article  est  pam  dans  The  Globe  and  Mail,  intitule 
[TRADUCTION]  «Une  figlise  intente  une  action  pour 
outrage».  Environ  108  000  exemplaires  de  1'edi- 
tion  contenant  cet  article  ont  ete  distribu6s.  L'ar- 
ticle  est  reproduit  a  I'annexe  C.  Les  trois  repor- 
tages reprenaient  les  allegations  contenues  dans 
l'avis  de  requete. 
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(C)  The  Felske  Memorandum 

Patricia  Felske  is  a  Scientologist  who  had 
attended  at  the  offices  of  the  OPP  on  a  regular 
basis  since  March  1983  for  the  purpose  of  review- 
ing the  seized  materials  and  ensuring  that  the  privi- 
leged documents  were  sealed.  Between  August  29, 
1984,  and  September  27,  1984,  she,  along  with 
other  representatives  from  Scientology,  opened  the 
sealed  envelopes  and  verified  their  contents  against 
photocopies  of  the  documents  that  Rosemarie 
Drapkin  had  examined.  Their  purpose  was  to 
determine  whether  Ms.  Drapkin  had  been  granted 
access  to  the  restricted  materials. 

On  September  17,  1984,  the  day  of  the  press 
conference,  the  Scientology  investigation  was  well 
advanced  and  neither  then  nor  later  was  there  any 
indication  that  Drapkin  gained  access  to  sealed 
documents.  Scientology  and  Manning  nevertheless 
proceeded  with  the  press  conference  before  any 
conclusive  findings  had  been  made  on  this  issue. 


On  November  2,  1984,  Patricia  Felske  prepared 
a  brief  summary  of  her  findings,  entitled  "Time 
Track  Re:  Solicitor  and  Client  Privileged  Docu- 
ments", which  she  sent  to  Clayton  Ruby,  Charles 
Campbell,  Morris  Manning  and  Diane  Martin, 
another  of  Scientology's  lawyers.  In  it  she  con- 
cluded that  "[tjhere  was  no  evidence  to  support 
any  allegation  that  the  sealed  envelopes  had  been 
tampered  with  by  the  OPP"  (emphasis  added). 


(D)  The  Contempt  Trial 

The  contempt  trial  was  heard  by  Cromarty  J.  for 
11  days  beginning  the  next  Monday,  November  5, 
1984.  Morris  Manning  and  Charles  Campbell  had 
carriage  of  the  proceedings  on  behalf  of 
Scientology.  A  number  of  witnesses  were  called  by 
them,  including  Clayton  Ruby,  Michael  Code,  Kim 
Twohig,  Rosemarie  Drapkin,  James  Blacklock, 
Detective  Inspector  Ormsby  and  four  other  mem- 
bers of  the  OPP  who  had  direct  responsibility  for 
the  seized  documents. 


(C)  Le  memoire  de  Felske 

Patricia  Felske,  une  adepte  de  la  scientologie, 
s'etait  presentee  r6gulierement  aux  bureaux  de  la 
PPO  depuis  mars  1983  dans  le  but  d'examiner  les 
documents  saisis  et  de  s' assurer  que  les  documents 
proteges  etaient  scelles.  Entre  le  29  aotlt  1984  et  le 
27  septembre  1984,  elle  et  d'autres  representants 
de  Scientologie  ont  ouvert  les  enveloppes  scellees 
pour  en  verifier  le  contenu  et  le  comparer  aux  pho- 
tocopies des  documents  que  Rosemarie  Drapkin 
avait  examines.  lis  cherchaient  a  determiner  si 
Mme  Drapkin  avait  obtenu  acces  aux  documents 
confidentiels. 

Le  17  septembre  1984,  le  jour  de  la  conference 
de  presse,  les  recherches  de  Scientologie  etaient 
tres  avancees  et,  ni  a  ce  moment-la,  ni  par  la  suite, 
n'y  a-t-il  eu  d'indication  que  Drapkin  avait  eu 
acces  aux  documents  proteges.  Scientologie  et 
Manning  ont  tout  de  meme  tenu  la  conference  de 
presse  avant  que  des  conclusions  determinantes 
soient  tirees  a  cet  egard. 

Le  2  novembre  1984,  Patricia  Felske  a  redige  un 
bref  resume  de  ses  conclusions  intitule  [TRADUC- 
TION] «Chronologie  concernant  les  documents  pro- 
teges par  le  secret  professionnel»,  qu'elle  a  fait 
parvenir  a  Clayton  Ruby,  Charles  Campbell,  Mor- 
ris Manning  et  Diane  Martin,  une  autre  avocate  de 
Scientologie.  Elle  y  concluait  qu' [TRADUCTION] 
«[i]l  n'existe  aucune  preuve  appuyant  une  quel- 
conque  allegation  que  la  PPO  a  alt6r6  les  enve- 
loppes scellees»  (je  souligne). 

(D)  L' action  pour  outrage 

Le  proces  pour  outrage,  tenu  devant  le  juge 
Cromarty,  a  commence  le  lundi  suivant,  soit  le  5 
novembre  1984,  et  a  dure  11  jours.  Morris  Man- 
ning et  Charles  Campbell  y  agissaient  pour  le 
compte  de  Scientologie.  lis  ont  appele  un  certain 
nombre  de  temoins,  dont  Clayton  Ruby,  Michael 
Code,  Kim  Twohig,  Rosemarie  Drapkin,  James 
Blacklock,  le  sergent  detective  Ormsby  et  quatre 
autres  membres  de  la  PPO  sous  la  responsabilite 
directe  desquels  se  trouvaient  les  documents  saisis. 


[1995]  2  R.C.S. 


HILL  C.  EGLISE  DE  SCIENTOLOGIE      Le  juge  Coty 


1149 


Following  the  presentation  of  Scientology's 
case,  Cromarty  J.  dismissed  the  application  on  a 
motion  for  non-suit  on  December  7,  1984:  13 
W.C.B.  231.  He  held  that  there  was  no  evidence 
that  Casey  Hill  participated  in  any  stage  of  the 
application  made  before  Sirois  J.  or  that  he  should 
have  been  aware  of  any  need  for  further  inquiry 
into  Kim  Twohig's  actions. 


Au  terme  de  la  presentation  de  la  preuve  par 
Scientologie,  le  juge  Cromarty  a  rejete  la  demande 
sur  une  motion  en  non-lieu  le  7  d6cembre  1984:  13 
W.C.B.  231.  II  n'y  avait  a  son  avis  aucune  preuve 
que  Casey  Hill  avait  participe'  a  quelque  etape  que 
ce  soit  de  la  demande  presentee  devant  le  juge 
Sirois  ou  qu'il  aurait  du  savoir  qu'il  fallait  se  ren- 
seigner  davantage  sur  les  actes  de  Kim  Twohig. 


From  the  contents  of  the  Felske  Memorandum, 
which  only  came  to  light  at  the  trial  of  the  present 
action,  it  is  evident  that  prior  to  the  start  of  the 
contempt  hearing,  Scientology  was  well  aware  that 
no  sealed  envelopes  had  been  opened.  Yet,  it  still 
proceeded  with  a  contempt  prosecution  against 
Casey  Hill. 


D'apres  le  contenu  du  memoire  de  Felske, 
deVoile  au  proces  de  la  pr6sente  action,  il  est  evi- 
dent qu'avant  le  debut  de  Paudition  relative  a  1'ou- 
trage,  Scientologie  savait  tres  bien  qu'aucune 
enveloppe  scellee  n' avait  ete  ouverte  et  avait  pour- 
tant  intente  Taction  pour  outrage  contre  Casey 
Hill. 


Morris  Manning  testified  that  he  never  received 
the  Felske  Memorandum  and  conceded  that  if  he 
had  been  aware  of  it,  he  would  have  been  obliged 
to  disclose  it  to  Casey  Hill.  However,  on  the  week- 
end prior  to  the  start  of  the  contempt  trial,  Morris 
Manning  was  briefed  by  Charles  Campbell.  At 
trial,  both  Campbell  and  Ruby  acknowledged  that 
they  had  received  the  Felske  Memorandum.  In 
addition,  Campbell  testified  that  all  important 
information  concerning  the  prosecution  was 
shared  with  everybody  involved.  It  might  be 
inferred  that  this  would  include  Manning. 


Morris  Manning  a  temoigne  n'avoir  jamais  recu 
le  memoire  de  Felske  et  concede  que  s'il  en  avait 
ete  inform6,  il  aurait  ete  tenu  de  le  reveler  a  Casey 
Hill.  Toutefois,  le  week-end  precedant  le  proces 
pour  outrage,  Morris  Manning  a  ete"  mis  au  courant 
par  Charles  Campbell.  Au  proces,  Campbell  et 
Ruby  ont  tous  deux  reconnu  avoir  recu  le  memoire 
de  Felske.  De  meme,  Campbell  a  temoigne  que 
tous  les  renseignements  importants  concernant  la 
poursuite  etaient  connus  de  tous  les  participants. 
On  peut  presumer  que  Manning  etait  de  ceux-la. 


Further,  Morris  Manning  met  with  Patricia  Fel- 
ske and  two  other  representatives  of  Scientology 
during  the  weekend  prior  to  the  hearing  of  the  con- 
tempt motion.  However,  he  testified  that  they  were 
not  interviewed  for  the  purpose  of  giving  evidence 
at  the  contempt  trial  nor  were  they  called  to  do  so. 
Cromarty  J.  characterized  the  failure  to  call  these 
individuals  as  "a  most  eloquent  omission". 


Par  ailleurs,  Morris  Manning  a  rencontre"  Patri- 
cia Felske  et  deux  autres  representants  de  Sciento- 
logie au  cours  du  week-end  qui  a  precede  1' audi- 
tion de  la  requite  pour  outrage.  II  a  cependant 
temoigne  qu'il  ne  les  avait  pas  rencontres  dans  le 
but  de  les  faire  temoigner  au  proces  pour  outrage 
et  qu'ils  n'ont  pas  6te"  appeles  a  le  faire.  Le  juge 
Cromarty  a  qualifi6  cette  omission  [TRADUCTION] 
«de  fort  eloquente». 


There  was  another  equally  eloquent  omission. 
The  OPP  officers  who  were  called  by  Scientology 
to  testify  were  not  asked  to  produce  the  sealed 
envelopes  they  were  directed  to  bring  with  them  to 
court.  If  they  had,  it  would  have  been  obvious  that 
the  envelopes  had  not  been  tampered  with. 


Une  autre  omission  tout  aussi  revelatrice  a  ete" 
commise.  On  n'a  pas  demande  aux  agents  de  la 
PPO  appel6s  par  Scientologie  a  temoigner,  de  pro- 
duire  les  enveloppes  scellees  qu'ils  avaient  du 
apporter  a  la  cour.  Si  on  leur  avait  demand^,  il 
serait  devenu  evident  que  les  enveloppes  n' avaient 
pas  6te  alterees. 
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(E)  The  Attempt  to  Disqualify  Casey  Hill  from  the 
Search  and  Seizure  Proceedings 


As  stated  earlier,  Scientology  made  an  applica- 
tion in  March  1983  to  quash  the  search  warrant 
which  the  OPP  had  used  to  seize  its  documents. 
This  application  was  commenced  before  Osier  J. 
prior  to  September  17,  1984,  but  was  adjourned 
until  the  completion  of  the  contempt  proceedings. 
Throughout  this  time,  Casey  Hill  represented  the 
Crown  as  lead  counsel. 


The  application  was  resumed  on  December  18, 
1984.  By  that  time,  the  contempt  charges  had  been 
dismissed  as  unfounded  and  this  libel  action  had 
been  commenced.  Casey  Hill  continued  to 
represent  the  Crown  but  made  a  full  disclosure  of 
all  the  relevant  circumstances  to  Osier  J.  He  sub- 
mitted that  the  proceedings  involved  the  interpreta- 
tion and  application  of  legal  principles  rather  than 
the  exercise  of  prosecutorial  discretion  and,  as  a 
consequence,  his  ability  to  act  as  responding  coun- 
sel was  not  impaired. 


Scientology,  nevertheless,  moved  to  disqualify 
Casey  Hill  on  the  ground  that  occasions  might 
arise  where  he  would  have  to  exercise  a  discretion 
as  to  the  production  of  a  document  and  as  to  the 
significance  to  be  attached  to  it.  Scientology  con- 
tended that  this  could  reflect  adversely  upon  it  and, 
in  due  course  result  in  a  favourable  consideration 
of  Casey  Hill's  libel  suit.  Scientology  was  essen- 
tially suggesting  that  Casey  Hill  would  use  his 
position  as  Crown  counsel  to  further  his  private 
interests.  This  was  a  serious  attack  on  his  profes- 
sional integrity  which  added  to  the  sting  of  the 
libel  uttered  to  that  point. 


Osier  J.  emphatically  rejected  these  arguments. 
He  stated  that  it  was  fundamentally  important  for 
the  Crown  to  "proceed  courageously  in  the  face  of 
threats  and  attempts  at  intimidation  or  in  the  face 
of  proceedings  that  have  been  found  to  be  ground- 


(E)  La  tentative  de  rendre  Casey  Hill  inhabile  a 
agir  dans  V instance  relative  a  la  fouille,  a  la 
perquisition  ou  a  la  saisie  abusive 

Ainsi  qu'il  a  6t6  mentionne  precedemment, 
Scientologie  a  presente  en  mars  1983  une  demande 
d'annulation  du  mandat  de  perquisition  utilise"  par 
la  PPO  pour  saisir  ses  documents.  Cette  demande  a 
6t6  instituee  devant  le  juge  Osier  le  17  septembre 
1984,  mais  a  ete  ajournee  jusqu'a  Tissue  de  Tac- 
tion pour  outrage.  Pendant  tout  ce  temps,  Casey 
Hill  a  agi  comme  avocat  principal  pour  le  compte 
du  ministere  public. 

La  demande  a  ete  reprise  le  18  decembre  1984. 
A  cette  date,  les  accusations  d'outrage  avaient  ete 
rejet6es  parce  que  non  fondees  et  la  presente  action 
pour  libelle  avait  ete  instituee.  Casey  Hill  a  conti- 
nue a  representer  le  ministere  public,  mais  a  revele 
au  juge  Osier  toutes  les  circonstances  pertinentes. 
II  a  fait  valoir  que  les  procedures  soulevaient  Tin- 
terpretation  et  Tapplication  de  principes  juridiques 
et  non  pas  Texercice  d'un  pouvoir  discretionnaire 
de  poursuivre  et  qu'en  consequence,  sa  capacite 
d'agir  a  titre  d'avocat  en  defense  n'etait  pas  com- 
promise. 

Scientologie  a  tout  de  meme  presente  une 
requete  en  vue  de  faire  prononcer  Tinhabilite  de 
Casey  Hill  pour  le  motif  qu'il  pouvait  se  presenter 
des  cas  ou  il  aurait  a  exercer  son  pouvoir  discre- 
tionnaire relativement  a  la  production  d'un  docu- 
ment et  a  Timportance  qu'il  faudrait  lui  preter. 
Scientologie  a  fait  valoir  que  cela  risquait  de  lui 
nuire  et,  a  la  longue,  de  faire  ben6ficier  Taction 
pour  libelle  de  Casey  Hill  d'une  consideration 
favorable.  Scientologie  donnait  essentiellement  a 
entendre  que  Casey  Hill  se  servirait  de  ses  fonc- 
tions  d'avocat  du  ministere  public  pour  promou- 
voir  ses  interets  personnels.  C'etait  la  une  grave 
attaque  contre  son  integrite  personnelle  qui  ajoutait 
a  T  offense  du  libelle  commis  jusque  la. 

Le  juge  Osier  a  rejete  categoriquement  ces  argu- 
ments. II  a  declare  qu'il  etait  fondamentalement 
important  pour  le  ministere  public  de  [TRADUC- 
TION] «poursuivre  avec  courage  malgre  les 
menaces  et  les  tentatives  d'intimidation  ou  malgre 
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less  but  have  obviously  had  the  effect  of  harass- 
ment". 


(F)  Pleas  of  Justification 

On  February  18,  1985,  Scientology  delivered  its 
statement  of  defence  in  this  action.  Notwithstand- 
ing the  findings  contained  in  the  Felske  Memoran- 
dum prepared  by  its  own  members,  and  the  conclu- 
sion reached  by  Cromarty  J.  in  the  contempt 
hearing,  Scientology  entered  a  plea  of  justification. 

Scientology  also  put  forward  as  true  an  allega- 
tion that  Casey  Hill  directed  and  supervised  the 
OPP  in  the  opening  and  reviewing  of  20  boxes  of 
documents  which  had  been  sealed  by  order  of  Lin- 
den J.  This  was  found  by  the  Court  of  Appeal  to 
constitute  a  separate  allegation  of  contempt  and  a 
further  attack  upon  the  integrity  of  Casey  Hill  in 
the  performance  of  his  duties  as  Crown  counsel. 


Scientology  maintained  its  plea  of  justification 
throughout  the  trial  and  did  not  withdraw  it  until 
the  first  day  of  the  hearing  before  the  Court  of 
Appeal  on  December  6,  1993,  some  nine  years 
after  the  original  libel. 

Morris  Manning  delivered  his  statement  of 
defence  on  April  1,  1985,  and  also  asserted  a  plea 
of  justification  which  he  did  not  withdraw  until  the 
week  prior  to  the  commencement  of  the  trial.  He 
persisted  in  this  plea  despite  the  decision  of 
Cromarty  J.  dismissing  the  motion  to  commit 
Casey  Hill  for  contempt  and  despite  the  over- 
whelming evidence  indicating  that  the  allegations 
made  against  Hill  were  false. 

(G)  The  Conduct  of  Scientology  at  Trial 

Scientology  continued  its  attack  against  Casey 
Hill  throughout  the  trial  of  this  action,  both  in  the 
presence  of  the  jury  and  in  its  absence.  More  than 
once,  it  reiterated  the  libel  even  though  it  knew 
that  these  allegations  were  false.  Clearly,  it  sought 
to  repeatedly  attack  Casey  Hill's  moral  character. 
Some  examples  are  set  out  below. 


les  proc6dures  qui,  bien  que  jugees  sans  fonde- 
ment,  avaient  de  toute  evidence  entraine  des  vexa- 
tions». 

(F)  La  defense  de  justification 

Le  18  fevrier  1985,  Scientologie  a  communique 
sa  defense  en  Pespece.  En  depit  des  conclusions  du 
memoire  de  Felske,  redige  par  ses  propres 
membres,  et  de  la  conclusion  du  juge  Cromarty 
dans  le  cadre  de  Taction  pour  outrage,  Scientologie 
a  invoque  la  defense  de  justification. 

Scientologie  a  egalement  soutenu  la  veracite  de 
P  allegation  suivant  laquelle  Casey  Hill  avait  dirige 
et  supervise  la  PPO  lors  de  Pouverture  et  de  l'exa- 
men  de  20  boites  de  documents  qui  avaient  ete 
scelles  sur  ordonnance  du  juge  Linden.  La  Cour 
d'appel  a  conclu  qu'il  s'agissait  d'une  allegation 
d'outrage  distincte  et  d'une  seconde  attaque  contre 
Pintegrite  de  Casey  Hill  dans  P  execution  de  ses 
fonctions  de  substitut  du  procureur  general. 

Scientologie  a  maintenu  sa  defense  de  justifica- 
tion tout  au  long  du  proces  et  ne  Pa  retiree  que  le 
premier  jour  de  Paudience  devant  la  Cour  d'appel 
le  6  decembre  1993,  quelque  neuf  ans  apres  le 
libelle  initial. 

Morris  Manning  a  depose  sa  defense  le  ler  avril 
1985,  invoquant  lui  aussi  une  defense  de  justifica- 
tion qu'il  n'a  retiree  qu'une  semaine  avant  Pouver- 
ture du  proces.  II  a  maintenu  ce  plaidoyer  malgrd; 
le  rejet  par  le  juge  Cromarty  de  la  requete  visant  a 
envoyer  Casey  Hill  a  proces  pour  outrage  et  en 
depit  d'une  preuve  abondante  de  la  faussete"  des 
allegations  visant  Hill. 

(G)  Le  comportement  de  Scientologie  au  proces 

Scientologie  a  maintenu  ses  attaques  contre 
Casey  Hill  tout  au  long  du  proces  dans  la  presente 
action,  tant  en  presence  du  jury  qu'en  son  absence. 
Plus  d'une  fois  elle  a  reitere  le  libelle  tout  en 
sachant  que  ces  allegations  etaient  fausses.  De 
toute  evidence,  elle  a  cherche  a  maintes  reprises  a 
attaquer  la  moralite  de  Casey  Hill.  Des  exemples 
sont  donnas  plus  loin. 
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(1)  The  Cross-Examination  of  Casey  Hill 

Counsel  for  Scientology  subjected  Casey  Hill  to 
a  lengthy  cross-examination  which  the  Court  of 
Appeal  correctly  described  as  a  "skilful  and  delib- 
erate attempt  at  character  assassination"  (p.  452 
O.R.).  Counsel  suggested  that  Casey  Hill  often 
improperly  coached  his  witnesses  and  took  the 
same  approach  with  respect  to  his  own  testimony 
at  the  libel  trial.  It  was  insinuated  that  Casey  Hill 
was  an  untrustworthy  person  who  would  breach 
his  undertakings  as  he  had  done  in  this  case  in 
relation  to  the  sealed  documents.  Attempts  were 
also  made  to  blame  him  for  the  failure  to  give 
notice  to  Scientology  concerning  the  application 
before  Sirois  J.  even  though  he  had  been  vindi- 
cated seven  years  earlier  by  Cromarty  J. 


(2)  The  "Veiled  Threat"  Against  Clayton  Ruby 


Michael  Code  testified  that  during  the  course  of 
his  conversation  with  Casey  Hill  on  September  6, 
1984,  the  latter  had  made  a  veiled  threat  against 
Clayton  Ruby  which  he  described  in  the  following 
terms: 

He  [Casey  Hill]  suggests  we  may  receive  an  ominous 
reply  to  Clay's  complaints.  He  is  awaiting  a  report  back 
from  the  police.  What  he  said  to  me  was  something  to 
the  effect  that  there  was  a  police  investigation  of  Mr. 
Ruby's  conduct  and  basically,  you  better  watch  it. 
[Emphasis  added.] 


When  Casey  Hill  was  called  in  reply,  he  denied 
making  any  such  threat  or  using  the  word  "omi- 
nous" during  the  conversation.  Rather,  he  testified 
that  he  had  used  the  word  "omnibus"  in  reference 
to  a  combined  reply  to  the  letters  that  Ruby  sent  to 
the  Solicitor  General  and  to  himself. 


In  cross-examination,  counsel  for  Scientology 
accused  Casey  Hill  of  fabricating  this  version  of 
events.  Not  only  did  counsel  suggest  that  Hill  had 
lied  on  the  stand,  but  the  general  tenor  of  his  ques- 
tioning implied  that  Hill  was  so  unprincipled  that 


(1)  Le  contre-interrogatoire  de  Casey  Hill 

Les  avocats  de  Scientologie  ont  soumis  Casey 
Hill  a  un  long  contre-interrogatoire  que  la  Cour 
d'appel  a  qualifre"  a  juste  titre  de  [TRADUCTION] 
«tentative  habile  et  deliberee  de  porter  atteinte  a  sa 
moralite»  (p.  452  O.R.).  L'avocat  a  laisse  a  enten- 
dre qu'il  arrivait  frequemment  a  Casey  Hill  de  pre- 
parer improprement  ses  temoins  et  qu'il  avait  fait 
la  meme  chose  pour  son  temoignage  lors  du  proces 
pour  libelle.  II  a  insinue  que  Casey  Hill  n'etait  pas 
digne  de  confiance  et  qu'il  ne  respectait  pas  ses 
engagements,  comme  l'indiquait  ce  qu'il  avait  fait 
dans  la  presente  affaire  relativement  aux  docu- 
ments scelles.  II  a  rente  egalement  de  le  blSmer 
pour  son  omission  de  donner  avis  a  Scientologie  de 
la  demande  soumise  au  juge  Sirois  bien  que,  sept 
ans  plus  tot,  le  juge  Cromarty  lui  eut  donne  raison. 

(2)  La  «menace  voilee»  proferee  contre  Clayton 
Ruby 

Michael  Code  a  temoigne  qu'au  cours  de  sa  con- 
versation avec  Casey  Hill  le  6  septembre  1984,  ce 
dernier  avait  profer6  une  menace  voilee  contre 
Clayton  Ruby,  qu'il  decrit  de  la  facon  suivante: 

[TRADUCTION]  II  [Casey  Hill]  laisse  entendre  que  nous 
recevrons  peut-etre  une  reponse  alarmante  [«ominous»] 
aux  plaintes  de  Clay.  11  attend  un  rapport  de  la  police. 
Ce  qu'il  m'a  dit  en  fait,  c'est  que  la  police  menait  une 
enquete  sur  les  agissements  de  M.  Ruby  et  qu'essentiel- 
lement,  nous  devrions  nous  tenir  sur  nos  gardes.  [Je  sou- 
ligne.] 

Lorsque  Casey  Hill  a  ete  appele  en  contre- 
preuve,  il  a  ni6  avoir  profere  ces  menaces  ou  avoir 
utilise  le  mot  «alarmante»  [«ominous»]  au  cours  de 
la  conversation.  II  a  t£moigne  avoir  plutot  utilise  le 
mot  «omnibus»  en  reference  a  une  reponse  combi- 
ned aux  lettres  que  Ruby  avait  envoyees  au  sollici- 
teur  general  et  a  lui-meme. 

En  contre-interrogatoire,  l'avocat  de  Scientolo- 
gie a  accuse  Casey  Hill  d' avoir  fabrique  cette  ver- 
sion des  evenements.  Non  seulement  l'avocat  a-t-il 
laisse  entendre  que  Hill  avait  menti  a  la  barre,  mais 
le  sens  general  de  son  interrogatoire  impliquait  que 
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he  would  use  the  power  of  the  state  to  intimidate 
an  opposing  lawyer. 

(3)  The  Closing  Address  to  the  Jury  by  Counsel 
for  Scientology 

During  his  closing  address,  counsel  for 
Scientology  contended  that  Casey  Hill  had  demon- 
strated feigned  and  insincere  emotion  when  he 
described  his  reaction  to  seeing  the  publication  of 
the  CFTO  broadcast  on  the  evening  of  September 
17,  1984.  He  suggested  to  the  jury  that  it  may  have 
been  nothing  more  than  a  "skilled  performance  to 
tug  at  your  heartstrings"  in  order  to  influence  the 
verdict. 

(H)  The  Events  Following  the  Verdict  of  the  Jury 

The  day  after  the  jury's  verdict,  on  October  4, 
1991,  Scientology  republished  the  libel  in  a  press 
release  delivered  to  the  media.  A  few  weeks  later, 
it  issued  another  press  release  attacking  the  verdict 
of  the  jury  as  "outrageous"  and  "so  exorbitant  and 
so  grossly  out  of  proportion  that  it  was  influenced 
more  by  LA.  Law  than  Canadian  legal  tradition". 
Shortly  thereafter,  it  proceeded  with  a  motion 
before  Carruthers  J.  to  adduce  evidence  which,  it 
contended,  would  bear  "directly  on  the  credibility 
and  reputation  of  the  plaintiff  S.  Casey  Hill".  That 
motion  was  later  withdrawn. 


II.  Judgments  Below 

(A)  Trial  by  Jury  (Carruthers  J.  presiding) 

This  action  for  damages  for  libel  was  com- 
menced on  December  14,  1984.  The  trial  before 
Carruthers  J.  and  a  jury  lasted  from  September  3, 
1991  until  October  3,  1991.  The  questions  posed  to 
the  jury  and  their  answers  were  as  follows: 


Hill  etait  denue  de  principes  au  point  d'utiliser  le 
pouvoir  de  I'fitat  pour  intimider  un  avocat  adverse. 

(3)  L' expose  final  de  1' avocat  de  Scientologie 
au  jury 

Dans  son  expose  final,  l'avocat  de  Scientologie 
a  soutenu  que  Casey  Hill  avait  demontre  une  emo- 
tion feinte  et  denuee  de  sinc6rite  en  decrivant  sa 
reaction  a  la  diffusion  du  reportage  a  CFTO  dans  la 
soiree  du  17  septembre  1984.  II  a  indique  au  jury 
qu'il  s'agissait  ni  plus  ni  moins  d'une  [TRADUC- 
TION] «performance  habile  pour  faire  vibrer  vos 
cordes  sensibles»  afin  d'influencer  le  verdict. 

(H)  Les  evenements  posterieurs  au  verdict  dujury 

Le  lendemain  du  verdict  du  jury,  soit  le  4  octo- 
bre  1991,  Scientologie  a  publie  de  nouveau  le 
libelle  dans  un  communique  de  presse  transmis 
aux  medias.  Quelques  semaines  plus  tard,  elle  a 
publie  un  second  communique  de  presse,  qualifiant 
le  verdict  du  jury  d'  [TRADUCTION]  «outrageant»  et 
de  «si  exorbitant  et  exag6re"  qu'il  releve  davantage 
de  la  serie  LA.  Law  que  de  la  tradition  juridique 
canadienne».  Peu  apres,  elle  a  presente  une  requete 
devant  le  juge  Carruthers  pour  produire  des  ele- 
ments de  preuve  qui,  selon  elle,  porteraient  [TRA- 
DUCTION] «directement  sur  la  credibilite  et  la  repu- 
tation du  demandeur  S.  Casey  Hill».  Cette  requete 
a  6t€  retiree  par  la  suite. 

II.  Les  decisions  des  juridictions  inferieures 

(A)  Le  proces  devant  jury  (preside  par  le  juge 
Carruthers) 

L' action  en  dommages-interets  pour  libelle  a  ete 
intentee  le  14  decembre  1984.  Le  proces  tenu 
devant  le  juge  Carruthers  et  un  jury  s'est  deroule 
du  3  septembre  1991  au  3  octobre  1991.  Les  ques- 
tions posees  au  jury  et  leurs  reponses  ont  ete  les 
suivantes: 

[TRADUCTION] 

VERDICT  SPECIAL 


SPECIAL  VERDICT 
QUESTIONS 
A.  With  Respect  to  the  Defendant,  Morris  Manning 


QUESTIONS 
A.  Relativement  au  defendeur  Morris  Manning 
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1 .  Did  the  CBC  broadcast  refer  to  the  plaintiff? 
A.  Yes 

2.  Did  Morris  Manning  instruct,  authorize  or  consent  to 
the  publication  of  the  Notice  of  Motion  at  the  press 
conference? 

A.  Yes 

B.  With  Respect  to  Both  Defendants 

3.  Are  the  words  complained  of  in  the  CFTO  and  CBC 
broadcasts  on  September  17,  1984,  the  Globe  &  Mail 
article  on  September  18,  1984  and  the  Notice  of 
Motion  defamatory  of  the  plaintiff? 

A.  Yes 

4.  If  the  answer  to  Question  3  is  "yes",  what  general 
damages,  if  any,  is  the  plaintiff,  Casey  Hill,  entitled 
to  from  the  defendants,  The  Church  of  Scientology  of 
Toronto  and  Morris  Manning? 

A.  $300,000 

5.  If  your  answer  to  Question  3  is  "yes",  is  he  entitled 
to  any  aggravated  damages  from  the  defendant,  Mor- 
ris Manning,  in  addition  to  any  general  damages 
already  assessed,  and  if  so,  in  what  amount? 

A.  Nil 

6.  If  your  answer  to  Question  3  is  "yes",  is  he  entitled 
to  any  aggravated  damages  from  the  defendant,  The 
Church  of  Scientology  of  Toronto,  in  addition  to  any 
general  damages  already  assessed,  and  if  so,  in  what 
amount? 

A.  $500,000 

7.  If  your  answer  to  Question  3  is  "yes",  is  he  entitled 
to  any  punitive  damages  from  the  defendant,  The 
Church  of  Scientology  of  Toronto,  and  if  so,  in  what 
amount?  , 

A.  $800,000 

Following  the  verdict,  the  appellants  made  a 
motion  before  Carruthers  J.  requesting  that  he 
completely  disregard  the  jury's  assessment  of  dam- 
ages because  it  was  "outrageous,  exorbitant  and 
entirely  out  of  proportion  to  the.  sting  of  the  defa- 
mation" ((1992),  7  O.R.  (3d)  489,  at  p.  497). 
Carruthers  J.  concluded  that  the  jury  was  properly 
instructed  as  to  the  object  and  purpose  of  each 
head  of  damage  and  that  there  was  evidence  upon 


1 .  Le  reportage  de  CBC  mentionnait-il  le  demandeur? 
R.  Oui 

2.  Morris  Manning  a-t-il  demande  ou  autorise  la  publi- 
cation de  Favis  de  requete  a  la  conference  de  presse, 
ou  y  a-t-il  consenti? 

R.  Oui 

B.  Relativement  aux  deux  defendeurs 

3.  Les  propos  dont  on  se  plaint  dans  les  reportages  de 
CFTO  et  de  CBC  du  17  septembre  1984,  dans  Par- 
ticle du  Globe  &  Mail  du  18  septembre  1984,  et 
l'avis  de  requete,  sont-ils  diffamatoires  a  l'egard  du 
demandeur? 

R.  Oui 

4.  Si  la  reponse  a  la  question  3  est  affirmative,  quels 
dommages-interets  generaux,  le  cas  echeant,  le 
demandeur  Casey  Hill  est-il  fonde  a  recevoir  des 
defendeurs,  l'Eglise  de  scientologie  de  Toronto  et 
Morris  Manning? 

R.  300  000  $ 

5.  Si  la  reponse  a  la  question  3  est  affirmative,  est-il 
fonde  k  recevoir  des  dommages-interets  majores  du 
defendeur  Morris  Manning  outre  les  dommages-inte- 
rets generaux  deja  fixes  et,  dans  1' affirmative,  quel 
montant? 

R.  Aucun 

6.  Si  la  reponse  a  la  question  3  est  affirmative,  est-il 
fonde  a  recevoir  des  dommages-interets  majores  de 
la  defenderesse  l'Eglise  de  scientologie  de  Toronto 
outre  les  dommages-interets  generaux  deja  fixes  et, 
dans  F  affirmative,  quel  montant? 

R.  500  000  $ 

7.  Si  la  reponse  a  la  question  3  est  affirmative,  est-il 
fonde  a  recevoir  des  dommages-interets  punitifs  de  la 
defenderesse  l'Eglise  de  scientologie  de  Toronto  et, 
dans  l'affirmative,  quel  montant? 

R.  800  000  $ 

Une  fois  le  verdict  rendu,  les  appelants  ont 
depose  une  requite  devant  le  juge  Carruthers, 
reclamant  qu'il  ne  tienne  aucun  compte  de  reva- 
luation par  le  jury  des  dommages-interets  parce 
qu'elle  6tait  [TRADUCTION]  «outrageante,  exorbi- 
tante  et  sans  proportion  aucune  avec  le  tort  cause 
par  la  diffamation»  ((1992),  7  O.R.  (3d)  489,  a  la 
p.  497).  Le  juge  Carruthers  a  conclu  que  le  jury 
avait  recu  des  directives  justes  quant  au  but  et  a 
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which  the  jury  could  have  reached  a  conclusion 
that  it  was  entitled  to  award  damages  under  each  of 
the  three  heads. 


Carruthers  J.  refused  to  "invade  the  province  of 
the  jury"  in  order  to  make  his  own  assessment  of 
the  damages  (at  p.  502).  He  noted  that  since  both 
defendants  vigorously  opposed  each  of  the  several 
motions  on  behalf  of  the  plaintiff  to  discharge  the 
jury,  it  was  not  open  to  them  to  suggest  that  he  fix 
damages  himself. 


(B)  Court  of  Appeal  (1994),  18  O.R.  (3d)  385 

The  Court  of  Appeal,  in  its  careful  and  extensive 
reasons,  rejected  the  appellants'  allegation  that  the 
common  law  of  defamation  violated  s.  2(b)  of  the 
Canadian  Charter  of  Rights  and  Freedoms.  It  did 
so  for  two  reasons.  First,  the  court  held  that  it  was 
nothing  more  than  a  "bare  assertion"  of  unconstitu- 
tionality which  could  not  support  their  constitu- 
tional challenge  (at  p.  414).  Second,  the  court  held 
that  even  if  the  constitutional  challenge  could  be 
resolved  in  the  absence  of  an  evidentiary  founda- 
tion, the  appellants  failed  to  show  that  the  action 
for  damages  commenced  by  Casey  Hill  was  a  form 
of  "government  action"  which  was  necessary  in 
order  to  attract  the  application  of  the  Charter.  The 
court  rejected  the  argument  that  Casey  Hill's  posi- 
tion as  a  public  figure  implicated  the  government 
in  whatever  action  he  pursued.  It  also  dismissed 
the  submission  that  the  government  funding  of  his 
action  was  relevant  to  this  question. 

The  Court  of  Appeal  then  considered  the  argu- 
ment that  interpreting  the  common  law  in  a  man- 
ner consistent  with  the  Charter  required  the  adop- 
tion of  the  "actual  malice"  standard  of  liability  set 
out  in  the  reasons  of  the  U.S.  Supreme  Court  in 
New  York  Times  Co.  v.  Sullivan,  376  U.S.  254 
(1964).  There,  Brennan  J.  held  that  public  officials 
could  only  collect  damages  for  statements  con- 
cerning their  fitness  for  office  in  circumstances 
where  they  could  demonstrate  that  the  defamatory 


l'objet  de  chaque  categorie  de  dommages-interets 
et  qu'il  existait  une  preuve  sur  le  fondement  de 
laquelle  le  jury  pouvait  estimer  justifie  d'accorder 
des  dommages-interets  relativement  a  chacune  des 
trois  categories. 

Le  juge  Carruthers  a  refuse  d' [TRADUCTION] 
«empieter  sur  la  competence  du  jury»  et  de  fixer 
lui-meme  les  dommages-interets  (a  la  p.  502).  II  a 
signale  que,  comme  les  deux  defendeurs  s'etaient 
opposes  vigoureusement  a  toutes  les  requetes  pre- 
sentees pour  le  compte  du  demandeur  en  vue  de 
liberer  le  jury,  il  ne  leur  appartenait  pas  de  propo- 
ser qu'il  fixe  lui-meme  le  montant  des  dommages- 
interets. 

(B)  La  Com  d'appel  (1994),  18  O.R.  (3d)  385 

Dans  des  motifs  minutieux  et  approfondis,  la 
Cour  d'appel  a  ecarte  pour  deux  raisons  la  preten- 
tion des  appelants  selon  laquelle  la  common  law  de 
la  diffamation  viole  l'al.  2b)  de  la  Charte  cana- 
dienne  des  droits  et  liberies.  La  cour  a  statue  d'une 
part  qu'il  ne  s'agissait  de  rien  de  plus  qu'une  «sim- 
ple  affirmation*  d'inconstitutionnalit6  qui  ne  pou- 
vait etayer  leur  contestation  constitutionnelle  (a  la 
p.  414).  D'autre  part,  elle  a  conclu  que,  meme  si  la 
contestation  constitutionnelle  pouvait  etre  resolue 
sans  preuve  a  l'appui,  les  appelants  n'avaient  pas 
reussi  a  etablir  que  Taction  en  dommages-interets 
introduite  par  Casey  Hill  etait  une  forme  d'«action 
gouvernementale»,  condition  pr6alable  a  1' applica- 
tion de  la  Charte.  La  cour  a  rejete  1' argument  selon 
lequel  Casey  Hill  implique  le  gouvernement  dans 
tout  acte  qu'il  accomplit,  parce  qu'il  est  une  per- 
sonnalite  publique.  Elle  a  egalement  ecarte  la  pre- 
tention que  le  financement  de  cette  action  par  le 
gouvernement  etait  pertinent  quant  a  la  question. 

La  Cour  d'appel  a  ensuite  considere  1' argument 
selon  lequel,  pour  interpreter  la  common  law  d'une 
maniere  qui  soit  conforme  a  la  Charte,  il  faut 
adopter  la  norme  de  responsabilite  de  la  «malveil- 
lance  veritable»,  enonc6e  par  la  Cour  supreme  des 
Etats-Unis  dans  New  York  Times  Co.  c.  Sullivan, 
376  U.S.  254  (1964).  Dans  cette  affaire,  le  juge 
Brennan  a  conclu  que  les  representants  officiels  ne 
pouvaient  obtenir  de  dommages-interets  relative- 
ment a  des  propos  tenus  sur  leur  competence  pro- 
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statement  was  made  "with  knowledge  that  it  was 
false  or  with  reckless  disregard  of  whether  it  was 
false  or  not"  (p.  280).  After  noting  that  the  com- 
mon law  concept  of  malice  involves  an  assessment 
of  different  factors,  such  as  animosity,  hostility,  ill 
will  and  spite,  the  court  concluded  that  the  adop- 
tion of  the  rule  in  New  York  Times  v.  Sullivan, 
supra,  would  result  in  a  major  change  to  the  com- 
mon law  that  was  neither  necessary  nor  merited.  It 
found  that  the  existing  rule  was  historically  based 
on  sound  policy  reasons  which  recognized  the 
importance  of  the  protection  of  the  reputation  of 
individuals  who  assume  the  responsibilities  of 
public  officials.- 


The  appellants  also  submitted  that  the  trial  judge 
erred  in  ruling  that  the  circumstances  of  the  press 
conference  did  not  constitute  an  occasion  of  quali- 
fied privilege  and  in  declining  to  charge  the  jury 
with  respect  to  that  defence.  The  Court  of  Appeal 
found  that  under  the  common  law,  qualified  privi- 
lege attached  only  to  the  publication  of  documents 
read  or  referred  to  in  open  court.  It  was  opposed  to 
conferring  a  privilege  on  a  press  conference  held 
for  the  purpose  of  disseminating  to  the  public 
details  of  a  pending  legal  proceeding  at  a  time 
when  no  document  in  connection  with  that  legal 
proceeding  had  yet  been  filed  in  any  court  office. 
In  rejecting  the  argument  that  this  Court's  judg- 
ment in  Edmonton  Journal  v.  Alberta  (Attorney 
General),  [1989]  2  S.C.R.  1326,  superseded  the 
common  law  rule,  the  court  stated  that,  while  there 
is  a  right  to  publish  details  of  judicial  proceedings 
before  they  are  heard  in  open  court,  "such  publica- 
tion does  not  enjoy  the  protection  of  qualified  priv- 
ilege if  it  is  defamatory"  (p.  427). 


On  the  subject  of  general  damages,  the  Court  of 
Appeal  examined  the  libellous  statement,  the  cir- 
cumstances of  its  publication  and  its  effect  on 
Casey  Hill.  It  found  that  "[t]he  false  statements  can 
be  seen  as  little  short  of  allegations  of  a  criminal 
breach  of  trust"  (p.  437),  "calculated  to  engender 
in  the  minds  of  those  who  learned  of  [them]  that 


fessionnelle  que  s'ils  6tablissaient  que  l'auteur  des 
propos  diffamatoires  [TRADUCTION]  «savait  qu'ils 
etaient  faux  ou  ne  se  souciait  pas  de  savoir  s'ils 
etaient  vrais  ou  faux»  (p.  280).  Ayant  note  que  le 
concept  de  la  malveillance  en  common  law  com- 
mande  1' appreciation  de  differents  facteurs,  tels 
l'animosite,  l'hostilite,  le  mauvais  vouloir  et  la 
rancune,  la  cour  a  conclu  que  1' adoption  de  la  regie 
de  New  York  Times  c,  Sullivan,  precite,  entrainerait 
en  common  law  un  changement  important  qui 
n'etait  ni  necessaire  ni  justifie\  Selon  la  cour,  la 
regie  actuelle  repose  historiquement  sur  de  solides 
considerations  de  principe  qui  reconnaissent  1' im- 
portance de  proteger  la  reputation  des  personnes 
qui  assument  des  fonctions  de  representants  offi- 
ciels. 

Les  appelants  ont  egalement  fait  valoir  que  le 
juge  du  proc&s  avait  commis  une  erreur  en  statuant 
que  les  circonstances  qui  entouraient  la  conference 
de  presse  n'appelaient  pas  l'immunite  relative  et 
en  refusant  de  faire  un  expose  au  jury  sur  ce 
moyen  de  defense.  La  Cour  d'appel  a  conclu  qu'en 
common  law,  l'immunite  relative  ne  peut  etre 
invoquee  que  relativement  a  la  publication  de 
documents  lus  ou  mentionnes  lors  d'une  audience 
publique.  Elle  a  refuse  d'entourer  de  l'immunite 
une  conference  de  presse  tenue  dans  le  but  de  com- 
muniquer  au  public  des  renseignements  relatifs  a 
une  procedure  en  corns  a  un  moment  ou  aucun 
document  n' avait  encore  ete  depose  devant  un  tri- 
bunal. En  rejetant  1' argument  portant  que  la  deci- 
sion de  notre  Cour  dans  Edmonton  Journal  c. 
Alberta  (Procureur  giniral),  [1989]  2  R.C.S. 
1326,  6vincait  la  regie  de  common  law,  la  Cour 
d'appel  a  declare  que,  s'il  existe  un  droit  de  publier 
les  details  d'une  procedure  judiciaire  avant  qu'elle 
fasse  l'objet  d'une  audience  publique,  [TRADUC- 
TION] «cette  publication  ne  jouit  pas  de  l'immunite" 
relative  si  elle  est  diffamatoire»  (p.  427). 

Sur  la  question  des  dommages-interets  gene- 
raux,  la  Cour  d'appel  a  etudie  la  teneur  des  propos 
diffamatoires,  les  circonstances  de  leur  publication 
et  leurs  repercussions  sur  Casey  Hill.  Elle  a  conclu 
que  [TRADUCTION]  «[l]es  propos  errones  se  rappro- 
chent  d' allegations  d'abus  de  confiance  criminel» 
(p.  437),  «formulees  de  facon  a  engendrer  dans 
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they  were  very  serious  and  entirely  credible" 
(p.  438).  Accordingly,  they  justified  a  very  sub- 
stantial award  of  general  damages  to  compensate 
Casey  Hill  for  the  damage  to  his  reputation  and  the 
injury  to  his  feelings.  This,  it  was  held,  should  be 
the  result  even  though  he  had  received  several  pro- 
motions and  appointments  by  the  time  of  trial. 


With  respect  to  aggravated  damages,  the  Court 
of  Appeal  examined  the  circumstances  existing 
prior  to,  at  the  time  of  and  following  the  publica- 
tion of  the  libel.  It  concluded  that  the  jury  was 
entitled  to  find  that  its  award  for  general  damages 
was  not  large  enough  to  provide  adequate  solatium 
to  Casey  Hill  for  the  aggravation  of  his  injury 
which  was  caused  by  Scientology's  malicious  libel 
and  reprehensible  conduct. 

The  court  then  turned  its  attention  to  the  issue  of 
punitive  damages  and  concluded  as  follows  at 
p.  459: 

What  the  circumstances  of  this  case  demonstrated 
beyond  peradventure  to  the  jury  was  that  Scientology 
was  engaged  in  an  unceasing  and  apparently  unstop- 
pable campaign  to  destroy  Casey  Hill  and  his  reputation. 
It  must  have  been  apparent  to  the  jury  that  a  very  sub- 
stantial penalty  was  required  because  Scientology  had 
not  been  deterred  from  its  course  of  conduct  by  a  previ- 
ous judicial  determination  that  its  allegations  were 
unfounded  nor  by  its  own  knowledge  that  its  principal 
allegation  [that  the  sealed  documents  had  been  opened] 
was  false. 

The  court  also  observed  that  it  would  not  inter- 
fere with  the  award  of  punitive  damages  on  the 
ground  that  Scientology  persisted  in  its  attack  on 
Casey  Hill's  reputation  even  after  the  jury's  ver- 
dict. 

On  the  question  of  pre-judgment  interest,  the 
court  concluded  that  since  the  appellants  had 
accommodated  counsel  for  Casey  Hill  in  order  to 
permit  him  to  participate  in  a  Royal  Commission, 
it  would  be  unfair  to  charge  them  with  prejudg- 
ment interest  for  this  period.  Also,  in  considering 
whether  Morris  Manning  should  bear  an  equal  por- 
tion of  the  costs  of  the  trial  with  Scientology,  the 


1' esprit  de  ceux  qui  les  entendent  l'impression 
qu'elles  sont  tres  graves  et  tres  credibles»  (p.  438). 
Es  justifiaient  done  des  dommages-inter&ts  g6ne- 
raux  tres  eleves  afin  d'indemniser  Casey  Hill  du 
tort  cause  a  sa  reputation  et  de  la  blessure  infligee 
a  son  amour-propre.  Et  ceci,  la  cour  a-t-elle  con- 
clu,  en  depit  du  fait  qu'il  ait  recu  differentes  pro- 
motions et  nominations  avant  que  le  proces  com- 
mence. 

Quant  aux  dommages-interets  majors,  la  Cour 
d'appel  a  examine  les  circonstances  avant,  pendant 
et  apres  la  publication  du  libelle.  Selon  elle,  le  jury 
etait  justifie  de  conclure  que  les  dommages-interets 
generaux  ne  constituaient  pas  une  reparation 
morale  suffisante  quant  a  1' aggravation  du  tort 
cause  a  Casey  Hill  par  le  libelle  malveillant  de 
Scientologie  et  sa  conduite  reprehensible. 


La  cour  a  ensuite  tranche  la  question  des  dom- 
mages-interets punitifs,  a  la  p.  459: 

[TRADUCTION]  Les  circonstances  ont  rev616  clairement 
au  jury  que  Scientologie  avait  lance  une  campagne 
incessante  et  apparemment  irrepressible  pour  detruire 
Casey  Hill  et  sa  reputation.  II  a  du  etre  apparent  au  jury 
qu'une  p6nalite  severe  s'imposait  puisque,  Scientologie 
n'a  pas  mis  un  terme  a  sa  conduite  alors  que  ses  allega- 
tions avaient  ete  jugees  non  fondees  par  une  decision 
judiciaire  anterieure  et  qu'elle  savait  que  sa  principale 
allegation  [que  les  documents  scelles  avaient  ete 
ouverts]  etait  fausse. 


La  cour  a  egalement  mentionne  qu'elle  ne  modi- 
fierait  pas  le  montant  des  dommages-interets  puni- 
tifs puisque  Scientologie  avait  persiste  a  attaquer  la 
reputation  de  Casey  Hill  meme  apres  le  verdict  du 
jury- 
Quant  a  la  question  de  l'interet  avaflt  jugement, 
la  cour  a  conclu  que,  puisque  les  appelants  avaient 
permis  que  l'avocat  de  Casey  Hill  puisse  participer 
a  une  Commission  royale,  il  serait  injuste  de  leur 
reclamer  l'interet  avant  jugement  couru  pendant  la 
periode  en  cause.  De  meme,  pour  ce  qui  est  de 
savoir  si  Morris  Manning  devait  assumer  avec 
Scientologie  une  part  egale  des  frais  du  proces,  la 
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court  pointed  out  that  much  of  the  trial  was 
devoted  to  the  plea  of  justification  pursued  by 
Scientology  alone.  Furthermore,  the  majority  of 
the  damages  were  awarded  against  Scientology. 
Therefore,  the  court  concluded  that  the  trial  costs 
should  be  apportioned,  with  Morris  Manning  pay- 
ing only  30  percent  of  the  assessed  costs  and 
Scientology  the  balance.  However,  it  added  that 
the  parties  should  remain  jointly  and  severally  lia- 
ble for  all  costs  with  each  having  a  claim  over 
against  the  other  for  any  amount  paid  beyond  their 
apportioned  liability. 

III.  Analysis 

Two  major  issues  are  raised  in  this  appeal.  The 
first  concerns  the  constitutionality  of  the  common 
law  action  for  defamation.  The  second  relates  to 
the  damages  that  can  properly  be  assessed  in  such 
actions. 

Let  us  first  review  the  appellants'  submissions 
pertaining  to  defamation  actions.  The  appellants 
contend  that  the  common  law  of  defamation  has 
failed  to  keep  step  with  the  evolution  of  Canadian 
society.  They  argue  that  the  guiding  principles 
upon  which  defamation  is  based  place  too  much 
emphasis  on  the  need  to  protect  the  reputation  of 
plaintiffs  at  the  expense  of  the  freedom  of  expres- 
sion of  defendants.  This,  they  say,  is  an  unwar- 
ranted restriction  which  is  imposed  in  a  manner 
that  cannot  be  justified  in  a  free  and  democratic 
society.  The  appellants  add  that  if  the  element  of 
government  action  in  the  present  case  is  insuffi- 
cient to  attract  Charter  scrutiny  under  s.  32,  the 
principles  of  the  common  law  ought,  nevertheless, 
to  be  interpreted,  even  in  a  purely  private  action,  in 
a  manner  consistent  with  the  Charter.  This,  the 
appellants  say,  can  only  be  achieved  by  the  adop- 
tion of  the  "actual  malice"  standard  of  liability 
articulated  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  New  York  Times  v.  Sullivan, 
supra. 

In  addition,  the  appellant  Morris  Manning  sub- 
mits that  the  common  law  should  be  interpreted  so 
as  to  afford  the  defence  of  qualified  privilege  to  a 
lawyer  who,  acting  on  behalf  of  a  client,  reads  and 


cour  a  souligne  que  la  plus  grande  partie  du  proces 
avait  ete  consacree  a  la  defense  de  justification 
avancee  par  Scientologie  seule.  En  outre,  la  plus 
grande  partie  des  dommages-interSts  a  6t6  adjugee 
contre  Scientologie.  Par  consequent,  la  cour  a  con- 
clu  au  partage  des  frais  du  proces,  Morris  Manning 
n'etant  tenu  de  payer  que  30  pour  100  des  frais 
fixes  et  Scientologie,  le  reste.  Elle  a  toutefois 
ajoute'  que  les  parties  demeureraient  solidairement 
responsables  de  la  totalite  des  frais,  chacune  jouis- 
sant  d'une  reclamation  contre  l'autre  pour  tout 
montant  verse  au-dela  de  sa  propre  responsabilite. 

III.  Analyse 

Le  pourvoi  souleve  deux  questions  centrales.  La 
premiere  est  la  constitutionnalite  de  Taction  en  dif- 
famation  en  common  law  et  la  seconde,  1' adjudica- 
tion de  dommages-interets  dans  ce  type  d' action. 

Examinons  d'abord  les  pretentions  des  appelants 
quant  a  Taction  en  diffamation.  lis  font  valoir  que 
la  common  law  en  matiere  de  diffamation  n'a  pas 
reussi  a  suivre  T  evolution  de  la  societe  canadienne. 
lis  soutiennent  que  les  principes  directeurs  sur  les- 
quels  la  diffamation  est  fondee  attachent  une  trop 
grande  importance  a  la  necessite  de  proteger  la 
reputation  des  demandeurs  au  depens  de  la  liberte" 
d' expression  des  defendeurs.  II  s'agit  la,  selon  eux, 
d'une  restriction  immotivee,  imposee  d'une 
maniere  injustifiee  dans  une  societe  libre  et  demo- 
cratique.  Les  appelants  ajoutent  que,  si  T  element 
de  Taction  gouvernementale  dans  la  presente 
affaire  est  insuffisant  pour  declencher  T  application 
de  T  analyse  fondee  sur  la  Charte  sous  le  regime  de 
Tart.  32,  les  principes  de  common  law  doivent 
neanmoins  etre  interprets,  meme  dans  une  action 
purement  privee,  d'une  maniere  confbrme  a  la 
Charte.  Et  cela  ne  peut  etre  accompli,  selon  les 
appelants,  que  si  Ton  adopte  la  norme  de  responsa- 
bilite de  la  «malveillance  veritable»,  enoncee  par 
la  Cour  supreme  des  Etats-Unis  dans  New  York 
Times  c.  Sullivan,  pr6cite. 

L' appelant  Morris  Manning  soutient  en  outre 
qu'il  y  a  lieu  d'  interpreter  la  common  law  de  facon 
a  ce  que  jouisse  de  la  defense  d' immunity  relative 
tout  avocat  qui,  agissant  pour  le  compte  de  son 
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comments  in  public  upon  a  notice  of  motion  which 
he  believes,  in  good  faith,  has  been  filed  in  court, 
and  which  subsequently  is  filed.  Let  us  consider 
first  whether  the  Charter  is  directly  applicable  to 
this  case. 

(A)  Application  of  the  Charter 

The  appellants  have  not  challenged  the  constitu- 
tionality of  any  of  the  provisions  of  the  Libel  and 
Slander  Act,  R.S.O.  1990,  c.  L.12.  The  question, 
then,  is  whether  the  common  law  of  defamation 
can  be  subject  to  Charter  scrutiny.  The  appellants 
submit  that  by  reason  of  his  position  as  a  govern- 
ment employee,  Casey  Hill's  action  for  damages 
constitutes  "government  action"  within  the  mean- 
ing of  s.  32  of  the  Charter.  In  the  alternative,  the 
appellants  submit  that,  pursuant  to  s.  52  of  the 
Constitution  Act,  1982,  the  common  law  must  be 
interpreted  in  light  of  Charter  values.  I  will 
address  the  s.  32  argument  first. 

(1)  Section  32:  Government  Action 

Section  32(1)  reads: 

32.  (1)  This  Charter  applies 

(a)  to  the  Parliament  and  government  of  Canada  in 
respect  of  all  matters  within  the  authority  of  Parlia- 
ment including  all  matters  relating  to  the  Yukon  Terri- 
tory and  Northwest  Territories;  and 

(b)  .to  the  legislature  and  government  of  each  prov- 
ince in  respect  of  all  matters  within  the  authority  of 
the  legislature  of  each  province. 

In  RWDSU  v.  Dolphin  Delivery  Ltd.,  [1986]  2 
S.C.R.  573,  Mclntyre  J.,  with  regard  to  the  applica- 
tion of  the  Charter  to  the  common  law,  stated  at 
pp.  598-99: 

It  is  my  view  that  s.  32  of  the  Charter  specifies  the 
actors  to  whom  the  Charter  will  apply.  They  are  the  leg- 
islative, executive  and  administrative  branches  of  gov- 
ernment. It  will  apply  to  those  branches  of  government 
whether  or  not  their  action  is  invoked  in  public  or  pri- 
vate litigation.  .  .  .  It  will  apply  to  the  common  law, 
however,  only  in  so  far  as  the  common  law  is  the  basis 
of  some  governmental  action  which,  it  is  alleged, 
infringes  a  guaranteed  right  or  freedom,  [Emphasis 
added.] 


client,  lit  et  commente  en  public  un  avis  de  requete 
qu'il  croit,  de  bonne  foi,  etre  depose  devant  le  tri- 
bunal, et  qui  est  depose  par  la  suite.  Voyons 
d'abord  si  la  Charte  s' applique  directement  en 
l'espece. 

(A)  L' application  de  la  Charte 

Les  appelants  n'attaquent  pas  la  constitutionna- 
lite  d'une  disposition  de  la  Loi  sur  la  diffamation, 
L.R.O.  1990,  ch.  L.12.  La  question,  done,  est  de 
savoir  si  la  common  law  de  la  diffamation  peut 
faire  l'objet  d'un  examen  sous  le  regime  de  la 
Charte.  Les  appelants  font  valoir  que,  puisque 
Casey  Hill  est  un  employe  du  gouvernement,  son 
action  en  dommages-interets  est  une  «action  gou- 
vernementale* au  sens  de  l'art.  32  de  la  Charte. 
Subsidiairement,  les  appelants  soutiennent  que, 
conformement  a  l'art.  52  de  la  Loi  constitution- 
nelle  de  1982,  la  common  law  doit  8tre  interpretee 
en  fonction  des  valeurs  vehiculees  par  la  Charte. 
J'examinerai  d'abord  l'argument  relatif  a  l'art.  32. 

(1)  Article  32:  Taction  gouvernementale 

Le  paragraphe  32(1)  dit: 

32.  (1)  La  presente  charte  s'applique: 

a)  au  Parlement  et  au  gouvernement  du  Canada,  pour 
tous  les  domaines  relevant  du  Parlement,  y  compris 
ceux  qui  concernent  le  territoire  du  Yukon  et  les  terri- 
toires  du  Nord-Ouest; 

b)  a  la  legislature  et  au  gouvernement  de  chaque  pro- 
vince, pour  tous  les  domaines  relevant  de  cette  legis- 
lature. 

Dans  SDGMR  c.  Dolphin  Delivery  Ltd.,  [1986] 
2  R.C.S.  573,  aux  pp.  598  et  599,  le  juge  Mclntyre 
dit  ceci  de  1' application  de  la  Charte  a  la  common 
law: 

J'estime  done  que  l'art.  32  de  la  Charte  mentionne  de 
facon  precise  les  acteurs  auxquels  s'applique  la  Charte. 
11  s'agit  des  branches  legislative,  executive  et  adminis- 
trative. Elle  leur  est  applicable  peu  importe  que  leurs 
actes  soient  en  cause  dans  des  litiges  publics  ou  prives. 
[. . .]  Cependant,  elle  ne  s'applique  a  la  common  law  que 
dans  la  mesure  ou  la  common  law  constitue  le  fonde- 
ment  d'une  action  gouvernementale  qui,  allegue-t-on, 
porte  atteinte  a  une  liberty  ou  a  un  droit  garantis.  [le 
souligne.] 
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La  Forest  J.,  writing  for  the  majority  in  McKin- 
ney  v.  University  of  Guelph,  [1990]  3  S.C.R.  229, 
stressed  the  importance  of  this  limitation  on  the 
application  of  the  Charter  to  the  actions  of  govern- 
ment. He  said  this  at  p.  262: 

The  exclusion  of  private  activity  from  the  Charter 
was  not  a  result  of  happenstance.  It  was  a  deliberate 
choice  which  must  be  respected.  We  do  not  really  know 
why  this  approach  was  taken,  but  several  reasons  sug- 
gest themselves.  Historically,  bills  of  rights,  of  which 
that  of  the  United  States  is  the  great  constitutional 
exemplar,  have  been  directed  at  government.  Govern- 
ment is  the  body  that  can  enact  and  enforce  rales  and 
authoritatively  impinge  on  individual  freedom.  Only 
government  requires  to  be  constitutionally  shackled  to 
preserve  the  rights  of  the  individual. 


La  Forest  J.  warned  that  subjecting  all  private 
and  public  action  to  constitutional  review  would 
mean  reopening  whole  areas  of  settled  law  and 
would  be  "tantamount  to  setting  up  an  alternative 
tort  system"  (p.  263).  He  expressed  the  very  sage 
warning  that  this  "could  strangle  the  operation  of 
society"  (p.  262).  See  also  McLellan  and  Elman, 
"To  Whom  Does  the  Charter  Apply?  Some  Recent 
Cases  on  Section  32"  (1986),  24  Alta.  L  Rev.  361, 
at  p.  367,  cited  in  Dolphin  Delivery  Ltd.,  supra,  at 
p.  597. 


The  appellants  argue  that  at  all  material  times 
Casey  Hill  was  an  agent  of  the  Crown,  acting  on 
behalf  of  the  Attorney  General  of  Ontario,  and  that 
the  defamatory  statements  which  are  the  subject  of 
the  present  action  were  made  in  relation  to  acts 
undertaken  by  him  in  that  capacity.  They  further 
submit  that  Casey  Hill  commenced  these  legal  pro- 
ceedings at  the  direction  and  with  the  financial 
support  of  the  Attorney  General  in  order  to  vindi- 
cate the  damage  to  the  reputation  of  the  Ministry 
resulting  from  criticism  levelled  at  the  conduct  of 
one  of  its  officials.  It  is,  therefore,  contended  that 
this  action  represents  an  effort  by  a  government 
department  to  use  the  action  of  defamation  to 
restrict  and  infringe  the  freedom  of  expression  of 
the  appellants  in  a  manner  that  is  contrary  to  the 
Charter. 


Au  nom  de  la  majorite,  le  juge  La  Forest  a  sou- 
ligne,  dans  McKinney  c.  Universite  de  Guelph, 
[1990]  3  R.C.S.  229,  1' importance  de  restreindre 
ainsi  1' application  de  la  Charte  aux  actions  gouver- 
nementales,  disant  ceci  a  la  p.  262: 

L' exclusion  des  activites  privees  de  1' application  de 
la  Charte  n'est  pas  le  fruit  du  hasard.  C'est  un  choix 
delibere  qu'il  faut  respecter.  Nous  ne  savons  pas  vrai- 
ment  pourquoi  ce  point  de  vue  a  ete  retenu,  mais  plu- 
sieurs  raisons  semblent  s'imposer.  Historiquement,  les 
declarations  des  droits,  dont  celle  des  Etats-Unis  consti- 
tue  l'exemple  constitutionnel  par  excellence,  visaient  le 
gouvernement.  C'est  le  gouvernement  qui  peut  adopter 
et  appliquer  des  regies  et  qui  peut  porter  atteinte 
peremptoirement  a  la  liberte  individuelle.  Seul  le  gou- 
vernement a  besoin  de  se  voir  imposer  des  contraintes 
dans  la  Constitution  afin  de  preserver  les  droits  des  par- 
ticuliers. 

Le  juge  La  Forest  a  souligne  que  soumettre  toute 
action  privee  et  publique  a  un  examen  constitution- 
nel entrainerait  la  reconsideration  de  domaines 
entiers  ou  le  droit  est  bien  etabli,  et  «reviendrait  a 
instituer  un  regime  subsidiaire  de  responsabilite" 
civile*  (p.  263).  Fort  judicieusement,  il  a  prevenu 
que  cela  «pourrait  paralyser  le  fonctionnement  de 
la  societe»  (p.  262).  Voir  egalement  McLellan  et 
Elman,  «To  Whom  Does  the  Charter  Apply?  Some 
Recent  Cases  on  Section  32»  (1986),  24  Alia.  L. 
Rev.  361,  a  la  p.  367,  cite  dans  Dolphin  Delivery 
Ltd.,  precite\  a  la  p.  597. 

Les  appelants  font  valoir  qu'a  toutes  les  epoques 
concernees,  Casey  Hill  6tait  un  mandataire  du 
ministere  public  agissant  pour  le  compte  du  procu- 
reur  general  de  1' Ontario,  et  que  les  propos  diffa- 
matoires  en  question  ont  6t6  tenus  relativement  a 
des  actes  qu'il  a  accomplis  en  cette  qualite,  lis  sou- 
tiennent  en  outre  que  Casey  Hill  a  introduit  cette 
procedure  judiciaire  a  la  demande  et  avec  l'appui 
financier  du  procureur  general  pour  reparer  le  tort 
qu'ont  cause  a  la  reputation  du  ministere  les  cri- 
tiques dirigees  contre  le  comportement  de  l'un  de 
ses  representants.  lis  soutiennent  done  que  le  gou- 
vernement tente,  par  l'entremise  de  Taction  en  dif- 
famation,  de  restreindre  et  de  violer  la  liberte  d' ex- 
pression des  appelants  d'une  maniere  qui  est 
contraire  a  la  Charte. 
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These  submissions  cannot  be  accepted.  They 
have  no  legal,  evidentiary  or  logical  basis  of  sup- 
port. Casey  Hill's  constitutional  status  for  the  pur- 
pose of  the  application  of  the  Charter  should  not 
be  determined  by  the  nature  of  the  allegations 
made  against  him.  Rather,  the  determination  of 
whether  state  involvement  existed  is  dependent 
upon  the  circumstances  surrounding  the  institution 
of  the  libel  proceedings. 

The  fact  that  persons  are  employed  by  the  gov- 
ernment does  not  mean  that  their  reputation  is 
automatically  divided  into  two  parts,  one  related  to 
their  personal  life  and  the  other  to  their  employ- 
ment status.  To  accept  the  appellants'  position 
would  mean  that  identical  defamatory  comments 
would  be  subject  to  two  different  laws,  one  appli- 
cable to  government  employees,  the  other  to  the 
rest  of  society.  Government  employment  cannot  be 
a  basis  for  such  a  distinction.  Reputation  is  an  inte- 
gral and  fundamentally  important  aspect  of  every 
individual.  It  exists  for  everyone  quite  apart  from 
employment. 

In  order  to  establish  the  requisite  government 
action  for  Charter  scrutiny,  the  appellants  argue 
that  it  is  easy  to  distinguish  between  a  janitor 
working  in  a  government  building  who  is  simply 
an  employee  and  a  Crown  Attorney  who  is  an 
agent  of  the  state.  It  is  said  that  when  a  person  who 
is  clearly  an  agent  of  the  state  acts,  he  or  she  is 
acting  for  or  on  behalf  of  the  state.  I  cannot  accept 
this  proposition.  There  are  a  significant  number  of 
public  servants  who  represent  the  Crown  in  any 
number  of  ways.  While  it  might  be  easy  to  differ- 
entiate between  the  extreme  examples  set  forth  by 
the  appellants,  the  grey  area  between  those 
extremes  is  too  extensive  and  the  functions  of  the 
officials  too  varied  to  draw  any  effective  line  of 
distinction.  The  experience  in  the  United  States 
following  the  decision  in  New  York  Times  v.  Sulli- 
van, supra,  is  instructive  in  this  regard.  That  case 
modified  the  common  law  in  relation  to  defama- 
tion suits  brought  by  public  officials  and  touched 
off  an  intense  debate  with  respect  to  who  might  be 
designated  as  a  public  official  or  figure  rather  than 
a  private  person.  See,  for  example,  G.  C.  Christie, 
"Injury  to  Reputation  and  the  Constitution:  Confu- 


Ces  pretentions  ne  sauraient  etre  retenues.  Elles 
sont  denuees  de  tout  fondement,  que  ce  soit  en 
droit,  dans  la  preuve  ou  sur  le  plan  de  la  logique. 
Le  statut  constitutionnel  de  Casey  Hill  aux  fins  de 
l'application  de  la  Charte  ne  saurait  etre  determine 
selon  la  nature  des  allegations  le  visant.  La  reponse 
a  la  question  de  savoir  s'il  y  a  eu  participation  du 
gouvernement  est  plutot  tributaire  des  circons- 
tances  entourant  le  depot  de  Taction  en  libelle. 

Le  fait  pour  une  personne  de  travailler  pour  le 
gouvernement  ne  signifie  pas  que  sa  reputation  se 
divise  automatiquement  en  deux  moities,  l'une 
reliee  a  sa  vie  privee  et  1' autre  a  son  emploi.  Faire 
droit  a  la  pretention  des  appelants  signifierait  que 
des  propos  diffamatoires  identiques  seraient  assu- 
jettis  a  deux  regimes  de  droit  differents,  l'un  s'ap- 
pliquant  aux  employes  du  gouvernement  et  1' autre 
au  reste  de  la  population.  L' emploi  au  sein  du  gou- 
vernement ne  peut  fonder  une  telle  distinction.  La 
reputation  est  un  aspect  integral  et  fondamentale- 
ment  important  de  tout  individu.  Elle  vaut  pour 
tous,  peu  importe  1' emploi  occupe. 

A  l'appui  de  leur  pretention  qu'il  y  a  action  gou- 
vernementale  justifiant  un  examen  fonde  sur  la 
Charte,  les  appelants  soutiennent  qu'on  peut  aise- 
ment  dtablir  une  distinction  entre  le  concierge  qui 
travaille  dans  un  immeuble  du  gouvernement,  et 
qui  est  un  simple  employe,  et  le  substitut  du  procu- 
reur  general  qui  est  mandataire  de  l'Etat.  Les  appe- 
lants soutiennent  que,  lorsqu'une  personne  qui  est 
clairement  un  mandataire  de  l'Etat  agit,  elle  agit 
pour  le  compte  de  l'Etat.  Je  ne  puis  accepter  cette 
proposition.  Nombre  de  fonctionnaires  represent 
tent  l'Etat  de  differentes  facons.  S'il  peut  etre 
facile  de  cerner  la  difference  entre  les  deux  situa- 
tions enoncees  par  les  appelants,  la  zone  grise  qui 
separe  ces  deux  extremes  est  trop  importante  et  les 
fonctions  des  representants  trop  variees  pour  eta- 
blir  une  ligne  de  demarcation  adequate.  Les  evene- 
ments  qui,  aux  Etats-Unis,  ont  suivi  .1' arret  New 
York  Times  c.  Sullivan,  precite,  sont  interessants  a 
cet  egard.  Cette  affaire  a  modifie  la  common  law 
en  matiere  d' actions  en  diffamation  intentees  par 
les  representants  officiels,  et  a  lance  au  sein  des  tri- 
bunaux  et  dans  la  doctrine  un  vif  debat  quant  a 
savoir  qui  peut  etre  consid6r6  comme  personnalite 
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sion  Amid  Conflicting  Approaches"  (1976),  75 
Mich.  L.  Rev.  43. 


There  is  no  doubt  that  Crown  Attorneys  exercise 
statutory  powers  as  agents  of  the  government.  See 
Ministry  of  the  Attorney  General  Act,  R.S.O.  1990, 
c.  M.17;  Crown  Attorneys  Act,  R.S.O.  1990,  c. 
C.49;  and  the  Criminal  Code,  s.  504.  Therefore,  as 
Mclntyre  J.  pointed  out  in  Nelles  v.  Ontario, 
[1989]  2  S.C.R.  170,  at  p.  209,  they  benefit  from 
the  protection  of  any  immunity  which  attaches  to 
their  office.  However,  they  may  become  personally 
liable  when  they  exceed  their  statutory  powers.  By 
extension,  actions  taken  by  Crown  Attorneys 
which  are  outside  the  scope  of  their  statutory 
duties  are  independent  of  and  distinct  from  their 
status  as  agents  for  the  government.  Such  was  the 
case  here. 


The  appellants  impugned  the  character,  compe- 
tence and  integrity  of  Casey  Hill,  himself,  and  not 
that  of  the  government.  He,  in  turn,  responded  by 
instituting  legal  proceedings  in  his  own  capacity. 
There  was  no  evidence  that  the  Ministry  of  the 
Attorney  General  or  the  Government  of  Ontario 
required  or  even  requested  him  to  do  so.  Neither  is 
there  any  indication  that  the  Ministry  controlled 
the  conduct  of  the  litigation  in  any  way.  See 
Lavigne  v.  Ontario  Public  Service  Employees 
Union,  [1991]  2  S.C.R.  211,  atpp.  311-14.  Further, 
the  fact  that  Casey  Hill's  suit  may  have  been 
funded  by  the  Ministry  of  the  Attorney  General 
does  not  alter  his  constitutional  status  or  cloak  his 
personal  action  in  the  mantle  of  government 
action.  See  McKinney,  supra,  at  p.  269. 

The  private  nature  of  these  proceedings  is  appar- 
ent, as  well,  from  the  respondent's  statement  of 
claim,  and  particularly  from  the  allegation  con- 
tained in  para.  19  that  the  defamatory  statements: 

. . .  constituting  as  they  do  statements  of  the  most  seri- 
ous professional  misconduct  by  the  Plaintiff,  have  dam- 


ou  representant  public  ou  personne  privee.  Voir  par 
exemple  G.  C.  Christie,  «Injury  to  Reputation  and 
the  Constitution:  Confusion  Amid  Conflicting 
Approaches*  (1976),  75  Mich.  L.  Rev.  43. 

II  est  certain  qu'a  titre  de  mandataires  du  gou- 
vernement,  les  substituts  du  procureur  general 
exercent  des  pouvoirs  qui  leur  sont  conferes  par  la 
loi.  Voir  la  Loi  sur  le  ministere  du  Procureur  gene- 
ral, L.R.O.  1990,  ch.  M.17;  la  Loi  sur  les  procu- 
reurs  de  la  Couronne,  L.R.O.  1990,  ch.  C.49;  et  le 
Code  criminel,  art.  504.  Par  ailleurs,  comme  le 
juge  Mclntyre  l'a  souligne  dans  Nelles  c.  Ontario, 
[1989]  2  R.C.S.  170,  a  la  p.  209,  ils  jouissent  de  la 
protection  de  toute  immunite  dont  est  assortie  leur 
charge.  Ils  peuvent  cependant  devenir  personnelle- 
ment  responsables  s'ils  outrepassent  les  pouvoirs 
que  leur  confere  la  loi.  Par  extension,  les  actes  des 
substituts  du  procureur  general  qui  excedent  le 
cadre  de  leurs  fonctions  d'origine  legislative  sont 
independants  et  distincts  de  leur  qualite  de  manda- 
taires du  gouvernement.  Tel  etait  le  cas  en  l'es- 
pece. 

Les  appelants  ont  attaque  la  moralite,  la  compe- 
tence et  l'integrite  de  Casey  Hill,  et  non  ceux  du 
gouvernement.  A  son  tour,  il  a  replique"  en  insti- 
tuant  une  procedure  judiciaire  de  son  propre  chef. 
Aucune  preuve  n'indique  que  le  ministere  du  Pro- 
cureur general  ou  le  gouvernement  de  1' Ontario 
ont  exige  ou  meme  demande  qu'il  le  fasse,  ni  que 
le  ministere  veillait  de  quelque  facon  au  d6roule- 
ment  du  litige.  Voir  Lavigne  c.  Syndicat  des 
employes  de  la  fonction  publique  de  VOntario, 
[1991]  2  R.C.S.  211,  aux  pp.  311  a  314.  Par  ail- 
leurs, le  fait  que  Taction  intentee  par  Casey  Hill 
puisse  avoir  ete  financee  par  le  ministere  du  Procu- 
reur gen6ral  ne  change  rien  a  son  statut  constitu- 
tionnel,  ni  ne  revel  son  action  personnelle  du  statut 
d'action  gouvernementale.  Voir  McKinney,  prdcite, 
a  la  p.  269. 

On  peut  6galement  reconnaitre  la  nature  privee 
de  la  procedure  dans  la  declaration  de  Fintime\ 
particulierement  dans  1' allegation  contenue  au  par. 
19,  portant  que  les  propos  diffamatoires: 

[TRADUCTION]  .  .  .  accusant  le  demandeur  de  la  plus 
grave  inconduite  professionnelle,  ont  cause  un  tort  a  sa 
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aged  his  professional  reputation  and  brought  him  into 
public  scandal,  odium  and  contempt,  by  reason  of  which 
the  Plaintiff  has  suffered  damage. 

The  position  taken  by  the  appellants  at  trial  is 
also  revealing.  Scientology  argued  that  Casey  Hill 
was  proceeding  with  the  litigation  to  advance  his 
"secondary  private  interest",  that  he  was  trying  to 
"get  back  at  [Scientology]  for  prosecuting  him  for 
contempt",  and  that  the  libel  action  amounted  to  "a 
risk-free  opportunity  ...  to  pick  up  some  easy 
money". 


The  personal  nature  of  the  libel  action  is  also 
evident  in  the  cross-examination  of  Casey  Hill 
concerning  his  work  with  the  OPP.  At  that  time, 
counsel  for  Scientology  stated  that  the  libel  action 
had  nothing  "to  do  with  damages  suffered  by  Mr. 
Hill.  It's  part  of  an  attack  motivated  by  the  attitude 
towards  the  Church  of  Scientology,  motivated  by 
the  fact  that  as  a  result  of  the  contempt  prosecution 
he  is  removed  from  prosecuting". 

In  my  opinion,  the  appellants  have  not  satisfied 
the  government  action  requirement  described  in 
s.  32.  Therefore,  the  Charter  cannot  be  applied 
directly  to  scrutinize  the  common  law  of  defama- 
tion in  the  circumstances  of  this  case. 

Even  if  there  were  sufficient  government  action 
to  bring  this  case  within  s.  32,  the  appellants  failed 
to  provide  any  evidentiary  basis  upon  which  to 
adjudicate  their  constitutional  attack.  This  Court 
has  stated  on  a  number  of  occasions  that  it  will  not 
determine  alleged  Charter  violations  in  the 
absence  of  a  proper  evidentiary  record.  See,  for 
example,  MacKay  v.  Manitoba,  [1989]  2  S.C.R. 
357.  In  light  of  the  conclusion  that  the  government 
action  requirement  of  s.  32  has  not  been  met,  I 
need  not  address  this  issue.  Yet,  I  feel  a  brief  com- 
ment is  necessary  because  of  the  light  it  sheds  on 
the  manner  in  which  the  appellants  have  conducted 
themselves  in  this  litigation. 


The  action  was  commenced  in  December  1984. 
By  the  fall  of  1985,  the  appellants  were  made 


reputation  professionnelle  et  ont  entraine  un  scandale, 
une  humiliation  et  un  outrage  publics  qui  lui  ont  cause 
un  prejudice. 

L'argumentation  des  appelants  au  proces  est 
egalement  revelatrice.  Scientologie  a  fait  valoir 
que  Casey  Hill  avait  engage  la  procedure  dans  le 
but  de  promouvoir  [TRADUCTION]  «ses  interSts 
prives  secondaires»,  qu'il  tentait  de  «se  venger  de 
[Scientologie]  parce  qu'elle  l'avait  poursuivi  pour 
outrage»,  et  que  Taction  pour  libelle  equivalait  a 
une  «chance  assuree  [.  . .]  de  se  faire  de  l'argent 
facilement». 

La  nature  personnelle  de  Taction  en  libelle  res- 
sort  egalement  du  contre-interrogatoire  de  Casey 
Hill  sur  son  travail  avec  la  PPO.  A  cette  epoque, 
Tavocat  de  Scientologie  a  declare  que  Taction  en 
libelle  n' avait  rien  [TRADUCTION]  «a  voir  avec  le 
tort  subi  par  M.  Hill.  Elle  s'inscrit  dans  le  cadre 
d'une  attaque  motivee  par  T attitude  adoptee  envers 
TEglise  de  scientologie,  et  pax  le  fait  que  Taction 
pour  outrage  a  eu  pour  effet  de  Tempecher  d'agir 
dans  une  poursuite». 

A  mon  avis,  les  appelants  n'ont  pas  etabli  Texis- 
tence  de  Taction  gouvernementale  definie  a  Tart. 
32.  On  ne  peut  done  recourir  directement  a  la 
Charte  en  Tespece  pour  examiner  la  common  law 
de  la  diffamation. 

Meme  s'il  y  avait  eu  action  gouvernementale 
suffisante  pour  en  trainer  T  application  de  Tart.  32, 
les  appelants  n'ont  pas  fourni  un  fondement  de 
preuve  qui  permettrait  de  resoudre  leur  contesta- 
tion constitutionnelle.  En  effet,  notre  Cdur  a 
declare  a  de  nombreuses  reprises  qu'elle  ne  se  pro- 
noncerait  pas  sur  des  allegations  de  violation  de  la 
Charte  en  Tabsence  d'une  preuve  suffisante.  Voir 
par  exemple  MacKay  c.  Manitoba,  [1989]  2  R.C.S. 
357.  Etant  donne  qu'il  n'a  pas  ete  satisfait  a  T exi- 
gence relative  a  Taction  gouvernementale  definie  a 
Tart.  32,  je  ne  traiterai  pas  de  cette  question.  J'es- 
time  tout  de  meme  qu'il  .est  necessaire  d'ajouter  un 
bref  commentaire  en  raison  de  la  lumiere  qu'il  jette 
sur  le  comportement  des  appelants  dans  le  litige. 

L'action  a  ete  intentee  en  decembre  1984.  A 
Tautomne  1985,  les  appelants  avaient  ete  avises  de 
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aware  of  the  requirement  to  adduce  constitutional 
evidence.  In  dismissing  the  appellants'  pre-trial 
motion  with  respect  to  the  constitutional  issues, 
O'Driscoll  J.  clearly  indicated  that  the  constitu- 
tional questions  must  be  decided  upon  evidence 
adduced  at  trial.  The  date  for  trial  was  fixed  in  Jan- 
uary 1991  and  confirmed  in  June.  On  September  4, 
1991,  two  days  into  the  proceedings,  counsel  for 
Scientology  sought  to  adjourn  the  trial  on  the 
grounds  that  there  was  "a  possibility  of . .  .  seeking 
to  call  expert  evidence  in  regard  to  the  freedom  of 
speech  issue  in  this  trial".  Counsel  conceded  that 
he  had  not  prepared  or  delivered  any  reports  of 
experts  in  respect  to  this  issue,  and  indeed,  that  he 
had  not  yet  even  consulted  with  experts.  He  simply 
wanted  the  adjournment  in  order  to  "explore  that 
area".  The  request  for  adjournment  was  very  prop- 
erly dismissed. 


There  is  no  government  action  involved  in  this 
defamation  suit.  It  now  must  be  determined 
whether  a  change  or  modification  in  the  law  of 
defamation  is  required  to  make  it  comply  with  the 
underlying  values  upon  which  the  Charter  is 
founded. 

(2)  Section  52:  Charter  Values  and  the  Com- 
mon Law 

(a)  Interpreting  the  Common  Law  in  Light  of 
the  Values  Underlying  the  Charter 

(i)  Review  of  the  Decisions  Dealing  With  the 
Issue 

This  Court  first  considered  the  application  of  the 
Charter  to  the  common  law  in  Dolphin  Delivery, 
supra.  In  that  case,  the  issue  was  whether  an 
injunction  to  restrain  secondary  picketing  violated 
the  Charter  freedom  of  expression.  It  was  held 
that,  pursuant  to  s.  32(1)  of  the  Charter,  a  cause  of 
action  could  only  be  based  upon  the  Charter  when 
particular  government  action  was  impugned. 
Therefore,  the  constitutionality  of  the  common  law 
could  be  scrutinized  in  those  situations  where  a 
case  involved  government  action  which  was 
authorized  or  justified  on  the  basis  of  a  common 
law  rule  which  allegedly  infringed  a  Charter  right. 


leur  obligation  de  produire  une  preuve  a  caractere 
constitutionnel.  En  rejetant  la  requete  prealable  au 
proces  des  appelants  relativement  aux  questions 
constitutionnelles,  le  juge  O'Driscoll  a  clairement 
indique  que  les  questions  constitutionnelles 
devaient  etre  tranchees  sur  le  fondement  de  la 
preuve  produite  au  proces.  La  date  du  proces  a  ete 
fix6e  en  janvier  1991,  puis  confirmee  en  juin.  Le  4 
septembre  1991,  deux  jours  apres  l'ouverture  du 
proces,  l'avocat  de  Scientologie  en  a  demande 
rajournement  pour  le  motif  qu'il  [TRADUCTION] 
«envi  sage  [ait]  d'appeler  un  expert  a  temoigner 
relativement  a  la  question  de  la  liberte  d'expres- 
sion  dans  le  cadre  du  proces».  L'avocat  a  admis  ne 
pas  avoir  redige  ou  remis  de  rapports  d'experts  sur 
cette  question  ni,  en  fait,  avoir  meme  consulte  des 
experts.  II  souhaitait  simplement  un  ajournement 
afin  d'«etudier  cette  question*.  Sa  demande,  a  tres 
juste  titre,  a  ete  rejetee. 

II  n'y  a  aucune  action  gouvernementale  dans 
cette  action  en  diffamation.  II  faut  maintenant 
determiner  s'il  y  a  lieu  de  changer  ou  de  modifier 
le  droit  de  la  diffamation  pour  le  rendre  conforme 
aux  valeurs  qui  sous-tendent  la  Charte. 

(2)  Article  52:  les  valeurs  de  la  Charte  et  la 
common  law 

a)  L' interpretation  de  la  common  law  a  la 
lumiere  des  valeurs  de  la  Charte 

(i)  L'examen  des  decisions  portant  sur  la  ques- 
tion 

Notre  Cour  a  examine  pour  la  premiere  fois 
P  application  de  la  Charte  a  la  common  law  dans 
P  arret  Dolphin  Delivery,  precite.  Dans  cette 
affaire,  la  question  etait  de  savoir  si  une  injonetion 
interdisant  le  piquetage  secondaire  violait  la  liberte 
d' expression  garantie  par  la  Charte.  Notre  Cour  a 
conclu  que,  conformement  au  par.  32(1)  de  la 
Charte,  la  cause  d' action  ne  pouvait  etre  fondee 
sur  la  Charte  que  lorsqu'une  action  gouvernemen- 
tale donnee  etait  attaquee.  II  etait  par  consequent 
possible  d'examiner  la  constitutionnalite  de  la 
common  law  lorsqu 'etait  en  cause  une  action  gou- 
vernementale autorisee  ou  justifiee  par  une  regie 
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However,  Dolphin  Delivery,  supra,  also  held  that 
the  common  law  could  be  subjected  to  Charter 
scrutiny  in  the  absence  of  government  action. 
Mclntyie  J.  wrote,  at  pp.  592-93,  that,  in  light  of 
s.  52(1)  of  the  Constitution  Act,  1982,  "there  can 
be  no  doubt"  that  the  Charter,  applies  to  the  com- 
mon law: 


The  English  text  provides  that  "any  law  that  is  inconsis- 
tent with  the  provisions  of  the  Constitution  is,  to  the 
extent  of  the  inconsistency,  of  no  force  or  effect".  If  this 
language  is  not  broad  enough  to  include  the  common 
law,  it  should  be  observed  as  well  that  the  French  text 
adds  strong  support  to  this  conclusion  in  its  employment 
of  the  words  "elle  rend  inoperantes  les  dispositions 
incompatibles  de  tout  autre  regie  de  droit". ...  To  adopt 
a  construction  of  s.  52(1)  which  would  exclude  from 
Charter  application  the  whole  body  of  the  common  law 
which  in  great  part  governs  the  rights  and  obligations  of 
the  individuals  in  society,  would  be  wholly  unrealistic 
and  contrary  to  the  clear  language  employed  in  s.  52(1) 
of  the  Act.  [Emphasis  in  Dolphin  Delivery.] 

In  emphasizing  that  the  common  law  should 
develop  in  a  manner  consistent  with  Charter- 
principles,  a  distinction  was  drawn  between  private 
litigants  founding  a  cause  of  action  on  the  Charter 
and  judges  exercising  their  inherent  jurisdiction  to 
develop  the  common  law,  At  page  603  this  was 
written: 

Where,  however,  private  party  "A"  sues  private  party 
"B"  relying  on  the  common  law  and  where  no  act  of 
government  is  relied  upon  to  support  the  action,  the 
Charter  will  not  apply.  I  should  make  it  clear,  however, 
that  this  is  a  distinct  issue  from  the  question  whether  the 
judiciary  ought  to  apply  and  develop  the  principles  of 
the  common  law  in  a  manner  consistent  with  the  funda- 
mental values  enshrined  in  the  Constitution.  The  answer 
to  this  question  must  be  in  the  affirmative,  hi  this  sense, 
then,  the  Cliarter  is  far  from  irrelevant  to  private  liti- 
gants whose  disputes  fall  to  be  decided  at  common  law. 
But  this  is  different  from  the  proposition  that  one  private 
party  owes  a  constitutional  duty  to  another,  which  pro- 
position underlies  the  purported  assertion  of  Charter 
causes  of  action  or  Charter  defences  between  individu- 
als. [Emphasis  added.] 


de  common  law  dont  on  alleguait  qu'elle  portait 
atteinte  a  un  droit  garanti  par  la  Charte.  Toutefois, 
cet  arrel  conclut  aussi  que  la  common  law  peut  etre 
soumise  a  un  examen  fonde  sur  la  Charte  mSme  en 
1' absence  d' action  gouvernementale.  Le  juge 
Mclntyre  dit  aux  pp.  592  et  593  que,  compte  tenu 
du  par.  52(1)  de  la  Loi  constitutionnelle  de  1982, 
«il  n'y  a  pas  de  doute»  que  la  Charte  s'applique  a 
la  common  law: 

Le  texte  anglais  de  la  disposition  se  lit  ainsi:  «any  law 
that  is  inconsistent  with  the  provisions  of  the  Constitu- 
tion is,  to  the  extent  of  the  inconsistency,  of  no  force  or 
effects.  A  supposer  que  ces  termes  ne  soient  pas  assez 
generaux  pour  inclure  la  common  law,  on  devrait  faire 
observer  egalement  que  le  texte  francais  vient  appuyer 
davantage  cette  conclusion  en  ce  qu'il  utilise  les  mots 
«elle  rend  inoperantes  les  dispositions  de  toute  autre 
regie  de  droit».  [. . .]  Adopter  une  interpretation  du  par. 
52(1)  qui  soustrairait  a  1'application  de  la  Charte  1'en- 
semble  de  la  common  law  qui  regit  dans  une  large 
mesure  les  droits  et  les  obligations  des  individus  dans  la 
societe,  serait  totalement  irrealiste  et  contraire  aux 
termes  clairs  utilises  dans  ce  paragraphe.  [Souligne  dans 
Dolphin  Delivery^ 

Tout  en  soulignant  que  la  common  law  devrait 
6voluer  de  maniere  compatible  avec  les  principes 
de  la  Charte,  il  a  etabli  une  distinction  entre  les 
particuliers  qui  fondent  une  cause  d' action  sur  la 
Charte  et  les  juges  qui  exercent  leur  competence 
inh6rente  en  vue  de  1' elaboration  de  la  common 
law.  A  la  p.  603,  il  a  ecrit: 

Toutefois,  lorsque  «A»,  une  partie  privee,  actionne  «B», 
une  partie  privee,  en  s'appuyant  sur  la  common  law  et 
qu'aucun  acte  du  gouvernement  n'est  invoqu6  a  l'appui 
de  la  poursuite,  la  Charte  ne  s'appliquera  pas.  Je  dois 
toutefois  dire  clairement  que  c'est  une  question  diffe- 
rente  de  celle  de  savoir  si  le  judiciaire  devrait  expliquer 
et  developper  des  principes  de  common  law  d'une  fagon 
compatible  avec  les  valeurs  fondamentales  enchassees 
dans  la  Constitution.  La  reponse  a  cette  question  doit 
6tre  affirmative.  En  ce  sens,  done,  la  Charte  est  loin 
d'Stre  sans  portee  pour  les  parties  privees  dont  les  litiges 
relevent  de  la  common  law.  Mais  ceci  est  different  de  la 
proposition  qu'une  partie  privee  a  envers  une  autre  une 
obligation  constitutionnelle,  proposition  qui  sous-tend  la 
pretendue  affirmation  de  causes  d' action  en  vertu  de  la 
Charte  ou  de  defenses  entre  particuliers  en  vertu  de  la 
Charte.  [Je  souligne.] 


1166 


HILL  V.  CHURCH  OF  SCIENTOLOGY      Cory  J. 


[1995]  2  S.C.R. 


Since  1986,  this  Court  has  subjected  the  com- 
mon law  to  Charter  scrutiny  in  a  number  of  situa- 
tions where  government  action  was  based  upon  a 
common  law  rule:  B.C.G.E.U.  v.  British  Columbia 
(Attorney  General),  [1988]  2  S.C.R.  214;  R.  v. 
Swain,  [1991]  1  S.C.R.  933;  R.  v.  Saliluro,  [1991] 
3  S.C.R.  654;  and  Dagenais  v.  Canadian  Broad- 
casting Corp.,  [1994]  3  S.C.R.  835.  However, 
Dolphin  Delivery,  supra,  remains  the  only  case 
which  has  closely  examined  the  application  of  the 
Charter  in  the  context  of  purely  private  litigation. 
Nevertheless,  it  is  helpful  to  review  the  different 
approaches  which  have  been  suggested  in  those 
cases  in  order  to  better  appreciate  which  principles 
should  properly  apply  in  cases  of  private  litigation. 

In  R.  v.  Salituro,  supra,  the  Crown  called  the 
accused's  estranged  wife  as  a  witness.  The  com- 
mon law  rule  prohibiting  spouses  from  testifying 
against  each  other  was  found  to  be  inconsistent 
with  developing  social  values  and  with  the  values 
enshrined  in  the  Charter.  At  page  670,  Iacobucci 
J.,  writing  for  the  Court,  held: 

Judges  can  and  should  adapt  the  common  law  to  reflect 
the  changing  social,  moral  and  economic  fabric  of  the 
country.  Judges  should  not  be  quick  to  perpetuate  rules 
whose  social  foundation  has  long  since  disappeared. 
Nonetheless,  there  are  significant  constraints  on  the 
power  of  the  judiciary  to  change  the  law.  As  McLachlin 
J.  indicated  in  Watkins,  supra,  in  a  constitutional  democ- 
racy such  as  ours  it  is  the  legislature  and  not  the  courts 
which  has  the  major  responsibility  for  law  reform;  and 
for  any  changes  to  the  law  which  may  have  complex 
ramifications,  however  necessary  or  desirable  such 
changes  may  be,  they  should  be  left  to  the  legislature. 
The  judiciary  should  confine  itself  to  those  incremental 
changes  which  are  necessary  to  keep  the  common  law  in 
step  with  the  dynamic  and  evolving  fabric  of  our  soci- 
ety. 

Further,  at  p.  675  this  Court  held: 

Where  the  principles  underlying  a  common  law  rule 
are  out  of  step  with  the  values  enshrined  in  the  Charter, 
the  courts  should  scrutinize  the  rule  closely.  If  it  is  pos- 
sible to  change  the  common  law  rule  so  as  to  make  it 
consistent  with  Charter  values,  without  upsetting  the 
proper  balance  between  judicial  and  legislative  action 
that  I  have  referred  to  above,  then  the  rule  ought  to  be 
changed. 


Depuis  1986,  notre  Cour  a  soumis  la  common 
law  a  un  examen  fonde  sur  la  Charte  dans  plu- 
sieurs  cas  oil  Taction  gouvernementale  reposait  sur 
une  regie  de  common  law:  B.C.G.E.U.  c.  Colom- 
bie-Britannique  (Procureur  general),  [1988]  2 
R.C.S.  214;  R.  c.  Swain,  [1991]  1  R.C.S.  933;  R.  c. 
Salituro,  [1991]  3  R.C.S.  654;  et  Dagenais  c. 
Societe  Radio-Canada,  [1994]  3  R.C.S.  835.  Tou- 
tefois,  Dolphin  Delivery,  precite,  demeure  le  seul 
arr§t  oil  a  ete  soigneusement  analysee  1' application 
de  la  Charte  dans  le  contexte  d'un  litige  purement 
prive\  II  est  neanmoins  utile  de  revoir  les  diffe- 
rentes  positions  qui  ont  ete  avancees  dans  ces 
affaires  afin  de  mieux  determiner  les  principes 
applicables  dans  le  contexte  de  litiges  prives. 

Dans  R.  c.  Salituro,  precite,  le  ministere  public  a 
appele  a  temoigner  l'epouse  de  T  accuse,  dont  il 
vivait  separe.  La  regie  de  common  law  qui  rend  les 
conjoints  inhabiles  a  temoigner  a  ete  jugee  incom- 
patible avec  revolution  des  valeurs  sociales  et 
avec  les  valeurs  consacrees  dans  la  Charte.  Le  juge 
Iacobucci,  pour  la  Cour,  a  conclu  a  la  p.  670: 

Les  juges  peuvent  et  doivent  adapter  la  common  law 
aux  changements  qui  se  produisent  dans  le  tissu  social, 
moral  et  6conomique  du  pays.  lis  ne  doivent  pas  s'em- 
presser  de  perpetuer  des  regies  dont  le  fondement  social 
a  depuis  longtemps  disparu.  D'importantes  contraintes 
pesent  cependant  sur  le  pouvoir  des  tribunaux  de  chan- 
ger le  droit.  Comme  le  juge  McLachlin  l'a  souligne  dans 
T arret  Watkins,  precite,  en  regime  de  democratie  consti- 
tutionnelle  comme  le  notre,  c'est  le  legislateur  et  non  les 
tribunaux  qui  assume,  quant  a  la  reforme  du  droit,  la 
responsabilit6  principale;  et  tout  changement  qui  risque- 
rait  d'entraTner  des  consequences  complexes  devrait, 
aussi  necessaire  ou  souhaitable  soit-il,  etre  laisse  au 
legislateur.  Le  pouvoir  judiciaire  doit  limiter  son  inter- 
vention aux  changements  progressifs  necessaires  pour 
que  la  common  law  suive  1' evolution  et  le  dynamisme 
de  la  societ6. 

Notre  Cour  a  en  outre  conclu  ceci  a  la  p.  675: 

Lorsque  les  principes  sous-tendant  une  regie  de  com- 
mon law  ne  sont  pas  conformes  aux  valeurs  consacrees 
dans  la  Charte,  les  tribunaux  devraient  examiner  soi- 
gneusement cette  rfegle.  S'il  est  possible  de  la  modifier 
de  maniere  a  la  rendre  compatible  avec  les  valeurs  de  la 
Charte,  sans  perturber  le  juste  equilibre  entre  Taction 
judiciaire  et  Taction  legislative  dont  il  a  ete  question 
precedemment,  elle  doit  etre  modifiee. 
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Unlike  the  present  appeal  and  the  decisions  of 
this  Court  in  B.C.G.E.  U.,  Swain,  and Dagenais,  the 
common  law  rule  in  Salituro  was  not  alleged  to 
infringe  a  specific  Charter  right.  Rather,  it  was 
alleged  to  be  inconsistent  with  those  fundamental 
values  that  provide  the  foundation  for  the  Charter. 
Although  the  Court  in  Salituro  considered  whether 
Parliament  had,  through  the  Evidence  Act,  intended 
to  preserve  the  common  law  rule,  it  did  not  under- 
take an  analysis  similar  to  that  which  would  be 
required  under  s.  1  to  determine  if  the  Charter 
breach  was  justifiable.  Rather,  it  proceeded  to  bal- 
ance, in  a  broad  and  flexible  manner,  the  conflict- 
ing values.  The  reasons  examined  the  origins  of 
the  impugned  common  law  rule  and  the  justifica- 
tions which  had  been  raised  for  upholding  it.  These 
concerns  were  weighed  against  the  Charter's  rec- 
ognition of  the  equality  of  women  and,  more  spe- 
cifically, against  the  concept  of  human  dignity 
which  inspires  the  Charter.  It  was  held  that  the 
values  which  were  set  out  in  the  common  law  rule 
did  not  represent  the  values  of  today's  society 
which  are  reflected  in  the  provisions  of  the  Char- 
ter. 


In  B.C.G.E.U.,  supra,  McEachern  CJ.B.C.  on 
his  own  motion  issued  an  injunction  against  a 
union  picketing  in  front  of  the  courthouse:  [1983] 
6  VV.W.R.  640.  It  was  held  that  the  common  law 
rule  giving  rise  to  the  picketing  injunction 
breached  s.  2(b).  The  breach  was  then  found  to  be 
justified  following  a  traditional  s.  1  analysis. 


Subsequently,  in  R.  v.  Swain,  supra,  Lamer  CJ. 
observed  that  the  s.  1  analysis,  which  has  evolved 
since  R.  v.  Oakes,  [1986]  1  S.C.R.  103,  may  not 
always  provide  the  appropriate  framework  by 
which  to  evaluate  the  justifications  for  maintaining 
a  common  law  rule.  In  R.  v.  Swain,  the  Crown 
raised  the  insanity  defence,  over  objections  by  the 
accused,  on  the  basis  of  the  common  law  rule 
which  authorized  such  a  procedure.  That  rule  was 
found  to  violate  s.  7  of  the  Charter.  At  pages  978- 
79,  Lamer  C.J.  held: 


Contrairement  au  present  pourvoi  et  aux  arrets 
de  notre  Cour  dans  B.C.G.E.U.,  Swain  et  Dage- 
nais, on  ne  pretendait  pas,  dans  1' arret  Salituro, 
qu'une  regie  de  common  law  portait  atteinte  a  un 
droit  garanti  par  la  Charte.  On  alleguait  en  fait  son 
incompatibilite  avec  les  valeurs  fondamentales  de 
la  Charte.  Bien  que  la  Cour,  dans  l'arret  Salituro, 
ait  tent6  de  determiner  si,  par  l'entremise  de  la  Loi 
sur  la  preuve,  le  legislateur  avait  voulu  preserver  la 
regie  de  common  law,  elle  n'a  pas  entrepris  une 
analyse  semblable  a  celle  qui  serait  requise  sous  le 
regime  de  l'article  premier  pour  determiner  si  la 
violation  de  la  Charte  pouvait  se  justifier.  Elle  a 
plutot  tent6  de  ponderer,  de  facon  generate  et  sou- 
pie,  les  valeurs  en  conflit.  Dans  ses  motifs,  la  Cour 
a  passe  en  revue  les  origines  de  la  regie  de  com- 
mon law  contestee  et  les  justifications  avancees  en 
faveur  de  son  maintien.  Ces  facteurs  ont  ete  soupe- 
ses  en  regard  du  fait  que  la  Charte  consacre  l'6ga- 
lite  des  femmes  et,  plus  particulierement,  en  regard 
du  concept  de  la  dignite  humaine  qui  inspire  la 
Charte.  Notre  Cour  a  statue  que  les  valeurs  que 
refletait  la  regie  de  common  law  n'6taient  pas  cel- 
les  de  la  societe  contemporaine,  lesquelles  sont 
consacrees  dans  les  dispositions  de  la  Charte. 

Dans  B.C.G.E.U.,  precite,  le  juge  en  chef 
McEachern  de  la  Colombie-Britannique  avait,  de 
son  propre  chef,  prononce  une  injonction  interdi- 
sant  a  un  syndicat  de  faire  du  piquetage  devant  le 
palais  de  justice:  [1983]  6  W.W.R.  640.  La  regie 
de  common  law  qui  avait  permis  d'interdire  ainsi 
le  piquetage  a  ete  jugee  contraire  a  l'al.  2b).  Apres 
une  analyse  traditionnelle  sous  le  regime  de  l'ar- 
ticle premier,  la  violation  a  alors  ete  jugee  justified. 

Par  la  suite,  dans  R.  c.  Swain,  precite,  le  juge  en 
chef  Lamer  a  fait  remarquer  que  1' analyse  selon 
1' article  premier,  qui  a  evolue  depuis  1'  arret  R.  c. 
Oakes,  [1986]  1  R.C.S.  103,  n'offre  pas  toujours  le 
cadre  indique  pour  evaluer  les  raisons  du  maintien 
d'une  regie  de  common  law.  Dans  R.  c.  Swain,  le 
ministere  public  invoquait  la  defense  d'  alienation 
mentale,  malgre  les  objections  de  l'accuse,  sur  le 
fondement  de  la  regie  de  common  law  qui  autorise 
une  telle  procedure.  Cette  regie  a  6t&  jugee  con- 
traire a  l'art.  7  de  la  Charte.  Aux  pages  978  et  979, 
le  juge  en  chef  Lamer  a  ecrit: 
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Before  turning  to  s.  1,  however,  I  wish  to  point  out 
that  because  this  appeal  involves  a  Charter  challenge  to 
a  common  law,  judge-made  rule,  the  Charter  analysis 
involves  somewhat  different  considerations  than  would 
apply  to  a  challenge  to  a  legislative  provision.  For 
example,  having  found  that  the  existing  common  law 
rule  limits  an  accused's  rights  under  s.  7  of  the  Charter, 
it  may  not  be  strictly  necessary  to  go  on  to  consider  the 
application  of  s.  1.  Having  come  to  the  conclusion  that 
the  common  law  rule  enunciated  by  the  Ontario  Court  of 
Appeal  limits  an  accused's  right  to  liberty  in  a  manner 
which  does  not  accord  with  the  principles  of  fundamen- 
tal justice,  it  could,  in  my  view,  be  appropriate  to  con- 
sider at  this  stage  whether  an  alternative  common  law 
rule  could  be  fashioned  which  would  not  be  contrary  to 
the  principles  of  fundamental  justice. 


If  a  new  common  law  rule  could  be  enunciated  which 
would  not  interfere  with  an  accused  person's  right  to 
have  control  over  the  conduct  of  his  or  her  defence,  I 
can  see  no  conceptual  problem  with  the  Court's  simply 
enunciating  such  a  rule  to  take  the  place  of  the  old  rule, 
without  considering  whether  the  old  rule  could  nonethe- 
less be  upheld  under  s.  1  of  the  Charter.  Given  that  the 
common  law  rule  was  fashioned  by  judges  and  not  by 
Parliament  or  a  legislature,  judicial  deference  to  elected 
bodies  is  not  an  issue.  If  it  is  possible  to  reformulate  a 
common  law  rule  so  that  it  will  not  conflict  with  the 
principles  of  fundamental  justice,  such  a  reformulation 
should  be  undertaken.  Of  course,  if  it  were  not  possible 
to  reformulate  the  common  law  rule  so  as  to  avoid  an 
infringement  of  a  constitutionally  protected  right  or 
freedom,  it  would  be  necessary  for  the  Court  to  consider 
whether  the  common  law  rule  could  be  upheld  as  a  rea- 
sonable limit  under  s.  1  of  the  Charter. 

Nevertheless,  in  R.  v.  Swain,  the  formal  s.  1  analy- 
sis was  undertaken  since  Oakes,  supra,  provided  a 
familiar  structure  for  analysis-,  the  constitutional 
questions  were  stated  with  s.  1  in  mind  and  the 
Court  had  the  benefit  of  extensive  argument  on 
s.  1. 


Finally,  in  Dagenais,  supra,  the  CBC  challenged 
a  publication  ban  which  prevented  them  from  air- 
ing one  of  their  programmes.  It  was  held  that 
where  the  common  law  rale  on  publication  bans 
conflicted  with  Charter  values,  the  common  law 


Avant  de  passer  a  1' article  premier,  j'aimerais  toute- 
fois  souligner  que,  puisque  le  present  pourvoi  comporte 
une  contestation  fondee  sur  la  Charte  d'une  regie  de 
common  law,  formulee  par  les  tribunaux,  1' analyse  de  la 
Charte  fait  intervenir  des  considerations  differentes  de 
celles  qui  s'appliquent  a  la  contestation  d'une  disposi- 
tion legislative.  Par  exemple,  la  cour  ayant  conclu  que  la 
regie  de  common  law  actuelle  restreint  les  droits  que 
l'art.  7  de  la  Charte  reconnait  a  l'accuse,  il  n'est  peut- 
etre  pas  strictement  necessaire  d' examiner  la  pertinence 
de  1' application  de  1' article  premier.  Apres  avoir  conclu 
que  la  regie  de  common  law  enoncee  par  la  Cour  d'ap- 
pel  de  1' Ontario  restreint  le  droit  a  la  liberte  de  l'accuse 
d'une  facon  non  conforme  aux  principes  de  justice  fon- 
damentale,  j'estime  qu'il  conviendrait  peut-etre  de 
determiner,  a  ce  stade-ci,  s'il  est  possible  de  formuler 
une  autre  regie  de  common  law  qui  ne  serait  pas  con- 
traire  aux  principes  de  justice  fondamentale. 

S'il  est  possible  d'enoncer  une  nouvelle  regie  de  com- 
mon law  qui  ne  contrevienne  pas  au  droit  de  l'accuse  de 
contr61er  la  conduite  de  sa  defense,  je  n'ai  aucune  diffi- 
culte  a  imaginer  que  la  Cour  puisse  simplement  la  for- 
muler, en  remplacement  de  l'ancienne,  sans  chercher  a 
savoir  si  l'ancienne  regie  pourrait  neanmoins  etre  main- 
tenue  en  vertu  de  F  article  premier  de  la  Charte,  Vu  que 
la  regie  de  common  law  a  ete  creee  par  des  juges  et  non 
par  le  legislateur,  l'egard  que  les  tribunaux  doivent  avoir 
envers  les  organismes  elus  n'est  pas  en  cause.  S'il  est 
possible  de  reformuler  une  regie  de  common  law  de 
facon  qu'elle  ne  s'oppose  pas  aux  principes  de  justice 
fondamentale,  il  faudrait  le  faire.  Evidemment,  s'il 
n'etait  pas  possible  de  reformuler  la  regie  de  common 
law  de  sorte  qu'il  n'y  ait  pas  violation  d'une  liberte  ou 
d'un  droit  protege  par  la  Constitution,  la  Cour  devrait 
alors  determiner  si  la  regie  de  common  law  peut  etre 
maintenue  parce  qu'elle  constitue  une  limite  raisonnable 
en  vertu  de  F  article  premier  de  la  Charte. 

N6anmoins,  dans  R.  c.  Swain,  1' analyse  formelle 
selon  1' article  premier  a  ete  faite  pour  le  motif  que 
l'arrgt  Oakes,  precite,  proposait  un  cadre  d' analyse 
familier,  que  les  questions  constitutionnelles 
etaient  enoncees  en  fonction  de  Farticle  premier  et 
que  la  Cour  avait  le  benefice  d' arguments  nom- 
breux  sur  1' article  premier. 

Enfin,  dans  1' arret  Dagenais,  precite,  la  SRC 
contestait  une  interdiction  de  publication  qui  l'em- 
pechait  de  diffuser  Fun  de  ses  programmes.  On  a 
conclu  que,  lorsque  la  regie  de  common  law  rela- 
tive aux  interdictions  de  publication  entre  en  con- 
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rule  must  be  varied  in  such  a  manner  as  to  enable 
the  Court  to  consider  both  the  objective  of  a  publi- 
cation ban  and  the  proportionality  of  the  ban's 
effect  on  protected  Charter  rights.  Without  adopt- 
ing a  formal  s.  1  analysis,  it  was  held  that  this 
approach  "clearly  reflects  the  substance  of  the 
Oakes  test  applicable  when  assessing  legislation 
under  s.  1  of  the  Charter"  (p.  878). 


In  light  of  these  cases,  then,  it  remains  to  be 
determined  what  approach  should  be  followed 
when,  in  the  context  of  private  litigation  with  no 
government  action  involved,  a  common  law  rule  is 
alleged  to  be  inconsistent  with  the  Charter, 

(ii)  Approach  That  Should  Be  Followed 


flit  avec  les  valeurs  de  la  Charte,  la  regie  de  com- 
mon law  doit  etre  modifiee  de  maniere  a  permettre 
a  la  Cour  de  considerer  a  la  fois  l'objectif  d'une 
interdiction  de  publication  et  la  proportionnalite  de 
ses  effets  sur  les  droits  garantis  par  la  Charte.  Sans 
adopter  une  analyse  formelle  selon  1' article  pre- 
mier, la  Cour  a  conclu  que  cette  position  «reflete 
nettement  1' essence  du  critere  enonce  dans  1' arret 
Oakes,  et  utilise"  pour  juger  une  disposition  legisla- 
tive en  vertu  de  1' article  premier  de  la  Charter 
(p.  878). 

A  la  lumiere  de  ces  decisions,  il  reste  done  a  90 
determiner  quelle  position  adopter  lorsque,  dans  le 
contexte  d'un  litige  prive  oil  aucune  action  gouver- 
nementale  n'est  en  cause,  on  allegue  que  la  regie 
de  common  law  est  contraire  a  la  Charte. 

(ii)  La  position  a  privilegier 


It  is  clear  from  Dolphin  Delivery,  supra,  that  the 
common  law  must  be  interpreted  in  a  manner 
which  is  consistent  with  Charter  principles.  This 
obligation  is  simply  a  manifestation  of  the  inherent 
jurisdiction  of  the  courts  to  modify  or  extend  the 
common  law  in  order  to  comply  with  prevailing 
social  conditions  and  values.  As  was  said  in  Sal- 
ituro,  supra,  at  p.  678: 

The  courts  are  the  custodians  of  the  common  law,  and  it 
is  their  duty  to  see  that  the  common  law  reflects  the 
emerging  needs  and  values  of  our  society. 


II  ressort  clairement  de  1'arrSt  Dolphin  Delivery, 
pr6cite,  que  la  common  law  doit  etre  interpretee 
d'une  maniere  qui  soit  conforme  aux  principes  de 
la  Charte.  Cette  exigence  illustre  simplement  le 
pouvoir  inherent  qu'ont  les  tribunaux  de  modifier 
ou  d'elargir  la  common  law  de  facon  a  ce  qu'elle 
respecte  les  conditions  et  valeurs  sociales  contem- 
poraines.  Selon  l'arret  Salituro,  precite,  a  la  p.  678: 

Les  tribunaux  sont  les  gardiens  de  la  common  law  et  il 
leur  incombe  de  veiller  a  ce  qu'elle  reflete  revolution 
des  besoins  et  des  valeurs  de  notre  societe. 
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Historically,  the  common  law  evolved  as  a  result 
of  the  courts  making  those  incremental  changes 
which  were  necessary  in  order  to  make  the  law 
comply  with  current  societal  values.  The  Charter 
represents  a  restatement  of  the  fundamental  values 
which  guide  and  shape  our  democratic  society  and 
our  legal  system.  It  follows  that  it  is  appropriate 
for  the  courts  to  make  such  incremental  revisions 
to  the  common  law  as  may  be  necessary  to  have  it 
comply  with  the  values  enunciated  in  the  Charter. 

When  determining  how  the  Charter  applies  to 
the  common  law,  it  is  important  to  distinguish 
between  those  cases  in  which  the  constitutionality 
of  government  action  is  challenged,  and  those  in 
which  there  is  no  government  action  involved.  It  is 
important  not  to  import  into  private  litigation  the 


Historiquement,  la  common  law  a  evolue  grace 
aux  changements  progressifs  qu'y  ont  apportes  les 
tribunaux  afin  que  le  droit  corresponde  aux  valeurs 
sociales  contemporaines.  La  Charte  est  une  reaffir- 
mation des  valeurs  fondamentales  qui  guident  et 
faconnent  notre  societe  democratique  et  notre 
regime  juridique.  II  convient  done  que  les  tribu- 
naux apportent  progressivement  a  la  common  law 
des  modifications  qui  permettent  de  la  rendre  com- 
patible avec  les  valeurs  6noncees  dans  la  Charte. 

Lorsqu'il  s'agit  de  determiner  de  quelle  facon  la 
Charte  s' applique  a  la  common  law,  il  est  impor- 
tant de  faire  la  distinction  entre  les  cas  ou  la  consti- 
tutionnalite"  de  Taction  gouvernementale  est  con- 
tested, et  ceux  ou  il  n'y  a  aucune  action 
gouvernementale.  II  y  a  lieu  de  veiller  a  ne  pas 
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analysis  which  applies  in  cases  involving  govern- 
ment action. 


In  Dolphin  Delivery,  supra,  it  was  noted  that  the 
Charter  sets  out  those  specific  constitutional  duties 
which  the  state  owes  to  its  citizens.  When  govern- 
ment action  is  challenged,  whether  it  is  based  on 
legislation  or  the  common  law,  the  cause  of  action 
is  founded  upon  a  Charter  right.  The  claimant 
alleges  that  the  state  has  breached  its  constitutional 
duty.  The  state,  in  turn,  must  justify  that  breach. 
While  criminal  cases  present  the  prime  example  of 
government  action,  challenges  to  government 
action  can  also  arise  in  civil  cases.  The  state's  obli- 
gation to  uphold  its  constitutional  duties  is  no  less 
pressing  in  the  civil  sphere  than  in  the  criminal. 
The  two  cases  of  B.C.G.E.U.,  supra,  and 
Dagenais,  supra,  present  a  very  specific  type  of 
"government  action"  in  the  civil  context.  In  both 
cases,  the  Court  was  called  upon  to  consider  the 
operations  of  the  Court  and  to  determine  the  extent 
of  its  own  jurisdiction  to  consider  matters  which 
were  essentially  public  in  nature.  The  cases  did  not 
involve  strictly  private  litigation.  Therefore,  they 
must  be  approached  with  caution  when  considering 
what  analysis  should  be  applied  in  purely  private 
civil  litigation. 


Private  parties  owe  each  other  no  constitutional 
duties  and  cannot  found  their  cause  of  action  upon 
a  Charter  right.  The  party  challenging  the  common 
law  cannot  allege  that  the  common  law  violates  a 
Charter  right  because,  quite  simply,  Charter  rights 
do  not  exist  in  the  absence  of  state  action.  The 
most  that  the  private  litigant  can  do  is  argue  that 
the  common  law  is  inconsistent  with  Charter  val- 
ues. It  is  very  important  to  draw  this  distinction 
between  Charter  rights  and  Charter  values.  Care 
must  be  taken  not  to  expand  the  application  of  the 
Charter  beyond  that  established  by  s.  32(1),  either 
by  creating  new  causes  of  action,  or  by  subjecting 
all  court  orders  to  Charter  scrutiny.  Therefore,  in 
the  context  of  civil  litigation  involving  only  private 
parties,  the  Charter  will  "apply"  to  the  common 


importer  dans  la  sphere  du  litige  prive  1' analyse 
que  Ton  effectue  lorsqu'il  y  a  action  gouverne- 
mentale. 

Dans  Dolphin  Delivery,  precite,  on  a  signale  que 
la  Charte  present  les  obligations  constitutionnelles 
precises  auxquelles  TEtat  est  tenu  envers  ses 
citoyens.  Lorsque  Taction  gouvernementale  est 
contestee,  qu'elle  repose  sur  la  loi  ou  sur  la  com- 
mon law,  la  cause  d' action  est  fondee  sur  un  droit 
garanti  par  la  Charte.  Le  demandeur  allegue  que 
l'Etat  a  viole  son  obligation  constitutionnelle  et,  a 
son  tour,  l'Etat  doit  justifier  cette  violation.  Si  les 
affaires  criminelles  offrent  1'exemple  par  excel- 
lence de  Taction  gouvernementale,  les  contesta- 
tions visant  une  action  gouvernementale  peuvent 
egalement  survenir  dans  des  affaires  civiles.  Le 
devoir  de  TEtat  de  respecter  ses  obligations  consti- 
tutionnelles n'est  pas  moins  pressant  dans  le 
domaine  civil  que  dans  le  domaine  criminel.  Les 
deux  arrets  B.C.G.E.U.  et  Dagenais,  precites,  pre- 
sented une  forme  tres  particuliere  d'«action  gou- 
vernementale»  dans  le  contexte  civil.  Dans  les 
deux  cas,  la  Cour  a  ete  appelee  a  considerer  son 
propre  fonctionnement  et  a  determiner  la  mesure 
de  sa  competence  pour  considerer  des  questions 
essentiellement  publiques.  II  ne  s'agissait  pas  de 
litiges  purement  prives.  Pour  cette  raison,  ces  deux 
affaires  doivent  etre  consid6r6es  avec  prudence 
dans  la  determination  de  T  analyse  applicable  a  un 
litige  civil  purement  prive. 

Les  particuliers  ne  se  doivent  reciproquement 
aucune  obligation  constitutionnelle  et  ne  peuvent 
fonder  leur  cause  d'  action  sur  un  droit  garanti  par 
la  Charte.  La  partie  qui  conteste  la  common  law  ne 
peut  alleguer  que  celle-ci  viole  un  droit  garanti  par 
la  Charte,  tout  simplement  parce  que  les  droits 
garantis  par  la  Charte  n'existent  pas  en  T absence 
d'une  action  de  TEtat.  Tout  ce  que  le  particulier 
peut  pretendre,  e'est  que  la  common  law  est 
incompatible  avec  les  valeurs  de  la  Charte.  II  est 
tres  important  d'etablir  une  distinction  entre  les 
droits  garantis  par  la  Charte  et  les  valeurs  de  la 
Charte.  II  faut  prendre  soin  de  ne  pas  elargir  Tap- 
plication  de  la  Charte  au-dela  de  ce  qui  est  etabli 
au  par.  32(1),  soit  en  creant  de  nouvelles  causes 
d'action,  soit  en  assujettissant  toutes  les  ordon- 
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law  only  to  the  extent  that  the  common  law  is 
found  to  be  inconsistent  with  Charter  values. 


Courts  have  traditionally  been  cautious  regard- 
ing the  extent  to  which  they  will  amend  the  com- 
mon law.  Similarly,  they  must  not  go  further  than 
is  necessary  when  taking  Charter  values  into 
account.  Far-reaching  changes  to  the  common  law 
must  be  left  to  the  legislature. 

When  the  common  law.  is  in  conflict  with  Char- 
ter values,  how  should  the  competing  principles  be 
balanced?  In  my  view,  a  traditional  s.  1  framework 
for  justification  is  not  appropriate.  It  must  be 
remembered  that  the  Charter  "challenge"  in  a  case 
involving  private  litigants  does  not  allege  the  vio- 
lation of  a  Charter  right.  It  addresses  a  conflict 
between  principles.  Therefore,  the  balancing  must 
be  more  flexible  than  the  traditional  s.  1  analysis 
undertaken  in  cases  involving  governmental  action 
cases.  Charter  values,  framed  in  general  terms, 
should  be  weighed  against  the  principles  which 
underlie  the  common  law.  The  Charter  values  will 
then  provide  the  guidelines  for  any  modification  to 
the  common  law  which  the  court  feels  is  neces- 
sary. 


Finally,  the  division  of  onus  which  normally 
operates  in  a  Charter  challenge  to  government 
action  should  not  be  applicable  in  a  private  litiga- 
tion Charter  "challenge"  to  the  common  law.  This 
is  not  a  situation  in  which  one  party  must  prove  a 
prima  facie  violation  of  a  right  while  the  other 
bears  the  onus  of  defending  it.  Rather,  the  party 
who  is  alleging  that  the  common  law  is  inconsis- 
tent with  the  Charter  should  bear  the  onus  of  prov- 
ing both  that  the  common  law  fails  to  comply  with 
Charter  values  and  that,  when  these  values  are  bal- 
anced, the  common  law  should  be  modified.  In  the 
ordinary  situation,  where  government  action  is 
said  to  violate  a  Charter  right,  it  is  appropriate  that 
the  government  undertake  the  justification  for  the 


nances  judiciaires  au  controle  fonde  sur  la  Charte. 
Par  consequent,  dans  le  contexte  d'un  litige  civil 
qui  n'oppose  que  des  particuliers,  la  Charte  «s'ap- 
plique»  a  la  common  law  dans  la  mesure  seule- 
ment  oil  elle  est  jugee  incompatible  avec  les 
valeurs  de  la  Charte. 

Les  tribunaux  ont  traditionnellement  ete  pru- 
dents  quant  a  l'etendue  des  modifications  a  appor- 
ter  a  la  common  law.  De  la  meme  maniere,  ils  doi- 
vent  veiller  a  ne  pas  aller  plus  loin  que  necessaire 
lorsqu'ils  tiennent  compte  des  valeurs  de  la 
Charte.  Les  changements  d'ampleur  a  la  common 
law  doivent  etre  laisses  au  legislateur. 

Lorsque  la  common  law  entre  en  conflit  avec  les 
valeurs  de  la  Charte,  comment  ponderer  les  prin- 
cipes  opposes?  A  mon  avis,  la  structure  tradition- 
nelle  de  justification  qu'offre  l'article  premier 
n'est  pas  indiquee.  II  faut  se  rappeler  que  la  «con- 
testation»  fondee  sur  la  Charte  dans  un  litige  prive 
ne  repose  pas  sur  la  violation  d'un  droit  garanti  par 
la  Charte.  Elle  met  en  cause  un  conflit  entre  des 
principes.  Par  consequent,  la  ponderation  doit  etre 
plus  souple  que  1' analyse  traditionnelle  effectuee 
en  vertu  de  l'article  premier  dans  les  cas  qui  met- 
tent  en  cause  une  action  gouvernementale.  Formu- 
lees  en  termes  g6n6raux,  les  valeurs  de  la  Charte 
devraient  etre  ponderees  en  regard  des  principes 
qui  inspirent  la  common  law.  Les  valeurs  de  la 
Charte  offriront  alors  des  lignes  directrices  quant  a 
toute  modification  de  la  common  law  que  la  cour 
estime  necessaire. 

Enfin,  le  partage  habituel  du  fardeau  dans  la 
contestation  d'une  action  gouvernementale  fondle 
sur  la  Charte  ne  devrait  pas  intervenir  dans  un 
litige  prive  comportant  une  «contestation»  de  la 
common  law  fondee  sur  la  Charte.  II  ne  s'agit  pas 
d'un  cas  oil  une  partie  doit  etablir  l'existence  d'une 
violation  apparente  d'un  droit  alors  que  1' autre 
assume  le  fardeau  de  la  defendre.  La  partie  qui 
allegue  que  la  common  law  est  incompatible  avec 
la  Charte  doit  plut6t  etablir  a  la  fois  que  la  com- 
mon law  ne  respecte  pas  les  valeurs  de  la  Charte  et 
que,  suivant  la  pond6ration  de  ces  valeurs,  la  com- 
mon law  doit  etre  modifiee.  Dans  une  situation 
ordinaire,  lorsqu'on  dit  de  Taction  gouvernemen- 
tale qu'elle  viole  un  droit  garanti  par  la  Charte,  il 
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impugned  statute  or  common  law  rule.  However, 
the  situation  is  very  different  where  two  private 
parties  are  involved  in  a  civil  suit.  One  party  will 
have  brought  the  action  on  the  basis  of  the  prevail- 
ing common  law  which  may  have  a  long  history  of 
acceptance  in  the  community.  That  party  should  be 
able  to  rely  upon  that  law  and  should  not  be  placed 
in  the  position  of  having  to  defend  it.  It  is  up  to  the 
party  challenging  the  common  law  to  bear  the  bur- 
den of  proving  not  only  that  the  common  law  is 
inconsistent  with  Charter  values  but  also  that  its 
provisions  cannot  be  justified. 


appartient  au  gouvernement  de  justifier  la  loi  ou  la 
regie  de  common  law  qui  est  attaquee.  En  revan- 
che, la  situation  est  toute  autre  lorsque  deux  parti- 
culiers  s'opposent  dans  une  action  civile.  L'un 
d'eux  aura  intente  Taction  sur  le  fondement  d'une 
regie  de  common  law,  qui  peut  §tre  depuis 
longtemps  acceptee  au  sein  de  la  collectivite.  II 
devrait  done  pouvoir  invoquer  cette  regie  de  droit 
sans  etre  tenu  de  la  defendre.  II  incombe  entiere- 
ment  a  la  partie  qui  conteste  la  common  law  de 
demontrer  non  seulement  que  la  common  law  est 
incompatible  avec  les  valeurs  de  la  Charte,  mais 
en  outre  que  ses  dispositions  ne  peuvent  etre  justi- 
fiees. 


With  that  background,  let  us  first  consider  the 
common  law  of  defamation  in  light  of  the  values 
underlying  the  Charter. 

(b)  The  Nature  of  Actions  for  Defamation:  The 
Values  to  Be  Balanced 


There  can  be  no  doubt  that  in  libel  cases  the 
twin  values  of  reputation  and  freedom  of  expres- 
sion will  clash.  As  Edgerton  J.  stated  in  Sweeney  v. 
Patterson,  128  F.2d  457  (D.C.  Cir.  1942),  at  p. 
458,  cert,  denied  317  U.S.  678  (1942),  whatever  is 
"added  to  the  field  of  libel  is  taken  from  the  field 
of  free  debate".  The  real  question,  however,  is 
whether  the  common  law  strikes  an  appropriate 
balance  between  the  two.  Let  us  consider  the 
nature  of  each  of  these  values. 


(i)  Freedom  of  Expression 

Much  has  been  written  of  the  great  importance 
of  free  speech.  Without  this  freedom  to  express 
ideas  and  to  criticize  the  operation  of  institutions 
and  the  conduct  of  individual  members  of  govern- 
ment agencies,  democratic  forms  of  government 
would  wither  and  die.  See,  for  example,  Reference 
re  Alberta  Statutes,  [1938]  S.C.R.  100,  at  p.  133; 
Switzman  v.  Elbling,  [1957]  S.C.R.  285,  at  p.  306; 
and  Boucher  v.  The  King,  [1951]  S.C.R.  265,  at 
p.  326.  More  recently,  in  Edmonton  Journal, 
supra,  at  p.  1336,  it  was  said: 


Forts  de  ces  considerations  generales,  voyons 
d'abord  la  common  law  de  la  diffamation  a  la 
lumiere  des  valeurs  de  la  Charte. 

b)  L' action  en  diffamation:  sa  nature  et  les 
valeurs  en  cause 


II  ne  fait  aucun  doute  que,  dans  les  affaires  de 
libelle,  les  valeurs  jumelles  de  reputation  et  de 
liberte  d' expression  entreront  en  conflit.  Comme  le 
disait  le  juge  Edgerton  dans  Sweeney  c.  Patterson, 
128  F.2d  457  (D.C.  Cir.  1942),  a  la  p.  458,  cert, 
refuse  317  U.S.  678  (1942),  [TRADUCTION]  «ce  que 
Ton  ajoute  au  domaine  du  libelle,  on  le  ravit  au 
domaine  de  la  libre  discussion».  La  vraie  question, 
toutefois,  est  de  savoir  si  la  common  law  offre  un 
juste  equilibre  entre  ces  deux  valeurs,  dont  nous 
examinerons  la  nature  tour  a  tour. 


(i)  La  liberte  d'expression 

On  a  beaucoup  ecrit  sur  1' importance  primor- 
diale  de  la  liberte  de  parole.  Sans  cette  liberte  d' ex- 
primer  des  idees  et  de  critiquer  tant  le  fonctionne- 
ment  des  institutions  que  le  comportement  des 
particuliers  attaches  aux  offices  gouvernementaux, 
les  formes  democratiques  de  gouvernement  se 
deterioreraient  et  disparaitraient.  Voir  par  exemple 
Reference  re  Alberta  Statutes,  [1938]  R.C.S.  100,  a 
la  p.  133;  Switzman  c.  Elbling,  [1957]  R.C.S.  285, 
a  la  p.  306;  et  Boucher  c.  The  King,  [1951]  R.C.S. 
265,  a  la  p.  326.  On  peut  lire  dans  l'arret  plus 
recent  Edmonton  Journal,  precite,  a  la  p.  1336: 
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It  is  difficult  to  imagine  a  guaranteed  right  more 
important  to  a  democratic  society  than  freedom  of 
expression.  Indeed  a  democracy  cannot  exist  without 
that  freedom  to  express  new  ideas  and  to  put  forward 
opinions  about  the  functioning  of  public  institutions. 
The  concept  of  free  and  uninhibited  speech  permeates 
all  truly  democratic  societies  and  institutions.  The  vital 
importance  of  the  concept  cannot  be  over-emphasized. 

However,  freedom  of  expression  has  never  been 
recognized  as  an  absolute  right.  Duff  C  J.  empha- 
sized this  point  in  Reference  re  Alberta  Statutes, 
supra,  at  p.  133: 

The  right  of  public  discussion  is,  of  course,  subject  to 
legal  restrictions;  those  based  upon  considerations  of 
decency  and  public  order,  and  others  conceived  for  the 
protection  of  various  private  and  public  interests  with 
which,  for  example,  the  laws  of  defamation  and  sedition 
are  concerned.  In  a  word,  freedom  of  discussion 
means  . .  .  "freedom  governed  by  law."  [Emphasis 
added.] 

See  also  Cherneskey  v.  Armadale  Publishers  Ltd., 
[1979]  1  S.C.R.  1067,  at  pp.  1072  and  1091. 


Similar  reasoning  has  been  applied  in  cases 
argued  under  the  Charter.  Although  a  Charter 
right  is  defined  broadly,  generally  without  internal 
limits,  the  Charter  recognizes,  under  s.  1,  that 
social  values  will  at  times  conflict  and  that  some 
limits  must  be  placed  even  on  fundamental  rights. 
As  La  Forest  J.  explained  in  United  States  of 
America  v.  Cotroni,  [1989]  1  S.C.R.  1469,  at  p. 
1489,  this  Court  has  adopted  a  flexible  approach  to 
measuring  the  constitutionality  of  impugned  provi- 
sions wherein  "the  underlying  values  [of  the  Char- 
ter] must  be  sensitively  weighed  in  a  particular 
context  against  other  values  of  a  free  and  demo- 
cratic society . .  .". 


In  R.  v.  Keegstra,  [1990]  3  S.C.R.  697,  for 
example,  s.  319(2)  of  the  Criminal  Code  was 
found  to  be  justified  as  a  reasonable  limit  on  the 
appellant's  freedom  to  spread  falsehoods  relating 
to  the  Holocaust  and  thus  to  promote  hatred 


II  est  difficile  d'imaginer  une  liberty  garantie  qui  soit 
plus  importante  que  la  liberie  d' expression  dans  une 
societe  democratique.  En  effet,  il  ne  peut  y  avoir  de 
democratic  sans  la  liberie  d'exprimer  de  nouvelles  idees 
et  des  opinions  sur  le  fonctionnement  des  institutions 
publiques.  La  notion  d'expression  libre  et  sans  entraves 
est  omnipresente  dans  les  societes  et  les  institutions 
vraiment  democratiques.  On  ne  peut  trop  insister  sur 
l'importance  primordiale  de  cette  notion. 

Cependant  la  liberie  d'expression  n'a  jamais  ete 
reconnue  comme  un  droit  absolu.  Le  juge  en  chef 
Duff  a  insiste  sur  ce  point  dans  Reference  re 
Alberta  Statutes,  precite,  a  la  p.  133: 

[TRADUCTION]  Le  droit  au  d6bat  public  est  naturelle- 
ment  soumis  a  des  restrictions  juridiques;  certaines  s'ap- 
puient  sur  des  motifs  d'ordre  public  et  de  decence  et 
d'autres  visent  la  protection  de  divers  interets  publics  et 
prives  dont  se  preoccupent,  par  exemple,  les  lois  rela- 
tives a  la  diffamation  et  a  la  sedition.  En  un  mot,  la 
liberie  de  parole  signifie  [. .  .]  «la  liberie  regie  par  le 
droit».  [Je  souligne.] 

Voir  egalement  Cherneskey  c.  Armadale  Publish- 
ers Ltd.,  [1979]  1  R.C.S.  1067,  aux  pp.  1072  et 
1091. 

On  a  adopte  un  raisonnement  semblable  dans 
des  affaires  oil  la  Charte  etait  invoquee.  Bien 
qu'un  droit  garanti  par  la  Charte  soit  defini  en 
termes  generaux,  d' ordinaire  sans  limites  inhe- 
rentes,  la  Charte  reconnaft  a  1' article  premier  que 
des  valeurs  de  la  societ6  entreront  en  conflit  a  cer- 
tains moments  et  que  des  limites  doivent  etre 
imposees  mSme  sur  les  droits  fondamentaux. 
Comme  l'explique  le  juge  La  Forest  dans  Etats- 
Unis  d'Amirique  c.  Cotroni,  [1989]  1  R.C.S.  1469, 
aux  pp.  1489  et  1490,  notre  Cour  a  fait  preuve  de 
souplesse  dans  l'appr6ciation  de  la  constitutionna- 
lite  de  dispositions  contestees,  «les  valeurs  sous- 
jacentes  [de  la  Charte  devant]  etre,  dans  un  con- 
texte  particulier,  evaluees  delicatement  en  fonction 
d'autres  valeurs  propres  a  une  societe  libre  et 
democratique  .  .  .». 

Dans  l'arrettf.  c.  Keegstra,  [1990]  3  R.C.S.  697, 
par  exemple,  on  a  juge  que  le  par.  319(2)  du  Code 
criminel  constituait  une  limite  raisonnable  a  la 
liberte"  de  l'appelant  de  r£pandre  des  mensonges 
sur  l'holocauste  et  de  fomenter  ainsi  la  haine  con- 
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against  an  identifiable  group.  Dickson  CJ.  adopted 
the  contextual  approach  to  s.  1  and  concluded  that, 
since  hate  propaganda  contributed  little  to  the  val- 
ues which  underlie  the  right  enshrined  under  s. 
2(b),  namely  the  quest  for  truth,  the  promotion  of 
individual  self-development,  and  participation  in 
the  community,  a  restriction  on  this  type  of  expres- 
sion might  be  easier  to  justify  than  would  be  the 
case  with  other  kinds  of  expression. 


In  R.  v.  Butler,  [1992]  1  S.C.R.  452,  the  obscen- 
ity provisions  of  the  Criminal  Code,  s.  163,  were 
questioned.  It  was  held,  under  the  s.  1  analysis, 
that  pornography  could  not  stand  on  an  equal  foot- 
ing with  other  kinds  of  expression  which  directly 
engage  the  "core"  values  of  freedom  of  expression. 
Further,  it  was  found  that  the  fact  that  the  targeted 
material  was  expression  motivated  by  economic 
profit  more  readily  justified  the  imposition  of 
restrictions. 


Certainly,  defamatory  statements  are  very  tenu- 
ously related  to  the  core  values  which  underlie  s. 
2(b).  They  are  inimical  to  the  search  for  truth. 
False  and  injurious  statements  cannot  enhance  self- 
development.  Nor  can  it  ever  be  said  that  they  lead 
to  healthy  participation  in  the  affairs  of  the  com- 
munity. Indeed,  they  are  detrimental  to  the 
advancement  of  these  values  and  harmful  to  the 
interests  of  a  free  and  democratic  society.  This 
concept  was  accepted  in  Globe  and  Mail  Ltd.  v. 
Boland,  [1960]  S.C.R.  203,  at  pp.  208-9,  where  it 
was  held  that  an  extension  of  the  qualified  privi- 
lege to  the  publication  of  defamatory  statements 
concerning  the  fitness  for  office  of  a  candidate  for 
election  would  be  "harmful  to  that  'common  con- 
venience and  welfare  of  society'".  Reliance  was 
placed  upon  the  text  Gatley  on  Libel  and  Slander 
in  a  Civil  Action:  With  Precedents  of  Pleadings 
(4th  ed.  1953),  at  p.  254,  wherein  the  author  stated, 
the  following: 


It  would  tend  to  deter  sensitive  and  honourable  men 
from  seeking  public  positions  of  trust  and  responsibility, 


tre  un  groupe  identifiable.  Le  juge  en  chef  Dickson 
a  privilegie  une  methode  contextuelle  relativement 
a  1' article  premier  et  conclu  que,  puisque  la  propa- 
gande  haineuse  contribuait  peu  aux  valeurs  qui 
sous-tendent  le  droit  consacre  a  l'al.  2b),  a  savoir 
la  recherche  de  la  verite,  l'6panouissement  person- 
nel et  la  participation  dans  la  collectivite,  il  pouvait 
etre  plus  aise  de  justifier  une  restriction  a  cette 
forme  d'expression  qu'a  d'autres  types  d' expres- 
sion. 

Dans  R.  c.  Butler,  [1992]  1  R.C.S.  452,  on  con- 
testait  les  dispositions  du  Code  criminel,  art.  163, 
relatives  a  l'obsc6nite.  La  Cour  a  conclu  que,  dans 
le  cadre  de  l'analyse  selon  1'article  premier,  la  por- 
nographic ne  pouvait  se  trouver  sur  un  pied  d'ega- 
lite  avec  les  autres  formes  d'expression  qui  font 
directement  appel  aux  valeurs  profondes  de  la 
liberte  d'expression.  En  outre,  elle  a  conclu  que, 
puisque  les  documents  en  cause  etaient  une  forme 
d'expression  motivee  par  le  profit  economique, 
l'imposition  de  restrictions  etait  plus  aisement  jus- 
tifiee. 

On  ne  peut  nier  que  les  declarations  diffama- 
toires  ont  un  lieu  tres  tenu  avec  les  valeurs  pro- 
fondes qui  sous-tendent  l'al.  2b).  Elles  s'opposent 
a  toute  recherche  de  la  verite.  Les  declarations 
fausses  et  injurieuses  ne  peuvent  contribuer  a 
Fepanouissement  personnel,  et  on  ne  peut  pas  dire 
qu' elles  encouragent  la  saine  participation  aux 
affaires  de  la  collectivite.  En  fait,  elles  nuisent  a 
l'epanouissenient  de  ces  valeurs  et  aux  interets 
d'une  societe  libre  et  democratique.  Ce  concept  a 
ete  reconnu  dans  Globe  and  Mail  Ltd.  c.  Boland, 
[1960]  R.C.S.  203,  aux  pp.  208  et  209,  ou  il  est 
declare  qu'6tendre  la  portee  de  l'immunite  relative 
a  la  publication  de  declarations  diffamatoires  sur  la 
competence  d'un  candidat  a  une  election  serait 
[TRADUCTION]  «nuisible  a  «l'interet  et  au  bien-etre 
communs  de  la  societe»».  On  a  invoque  l'ouvrage 
Gatley  on  Libel  and  Slander  in  a  Civil  Action: 
With  Precedents  of  Pleadings  (4e  ed.  1953),  a  la 
p.  254,  ou  l'auteur  s'exprime  dans  les  termes  sui- 
vants: 

[TRADUCTION]  On  risquerait  de  dissuader  1'homme  sens6 
et  respectable  de  se  porter  candidat  aux  postes  publics 
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and  leave  them  open  to  others  who  have  no  respect  for 
their  reputation. 

See  also  Derrickson  v.  Tomat  (1992),  88  D.L.R. 
(4th)  401  (B.C.C.A.),  at  p.  408. 

(ii)  The  Reputation  of  the  Individual 

The  other  value  to  be  balanced  in  a  defamation 
action  is  the  protection  of  the  reputation  of  the 
individual.  Although  much  has  very  properly  been 
said  and  written  about  the  importance  of  freedom 
of  expression,  little  has  been  written  of  the  impor- 
tance of  reputation.  Yet,  to  most  people,  their  good 
reputation  is  to  be  cherished  above  all.  A  good  rep- 
utation is  closely  related  to  the  innate  worthiness 
and  dignity  of  the  individual.  It  is  an  attribute  that 
must,  just  as  much  as  freedom  of  expression,  be 
protected  by  society's  laws.  In  order  to  undertake 
the  balancing  required  by  this  case,  something 
must  be  said  about  the  value  of  reputation. 

Democracy  has  always  recognized  and  cher- 
ished the  fundamental  importance  of  an  individual. 
That  importance  must,  in  turn,  be  based  upon  the 
good  repute  of  a  person.  It  is  that  good  repute 
which  enhances  an  individual's  sense  of  worth  and 
value.  False  allegations  can  so  very  quickly  and 
completely  destroy  a  good  reputation.  A  reputation 
tarnished  by  libel  can  seldom  regain  its  former  lus- 
tre. A  democratic  society,  therefore,  has  an  interest 
in  ensuring  that  its  members  can  enjoy  and  protect 
their  good  reputation  so  long  as  it  is  merited. 

From  the  earliest  times,  society  has  recognized 
the  potential  for  tragic  damage  that  can  be  occa- 
sioned by  a  false  statement  made  about  a  person. 
This  is  evident  in  the  Bible,  the  Mosaic  Code  and 
the  Talmud.  As  the  author  Carter-Ruck,  in  Carter- 
Ruck  on  Libel  and  Slander  (4th  ed.  1992),  explains 
at  p.  17: 

The  earliest  evidence  in  recorded  history  of  any  sanc- 
tion for  defamatory  statements  is  in  the  Mosaic  code.  In 
Exodus  XXTI  28  we  find  'Thou  shalt  not  revile  the  gods 
nor  curse  the  ruler  of  thy  people'  and  in  Exodus  XXIII 1 
'Thou  shalt  not  raise  a  false  report:  put  not  thine  hand 
with  the  wicked  to  be  an  unrighteous  witness'.  There  is 
also  a  condemnation  of  rumourmongers  in  Leviticus 


de  confiance  et  de  responsabilite,  qui  seraient  alors  lais- 
s6s  a  ceux  qui  n'ont  aucune  consideration  pour  leur 
reputation. 

Voir  egalement  Derrickson  c.  Tomat  (1992),  88 
D.L.R.  (4th)  401  (C.A.C.-B.),  a  la  p.  408. 

(ii)  La  reputation  de  la  personne 

L' action  en  diffamation  commande  la  considera- 
tion d'une  seconde  valeur,  la  protection  de  la  repu- 
tation de  la  personne.  Bien  que  de  nombreux  com- 
mentaires  judicieux  aient  ete  formules  sur 
l'importance  de  la  liberte  d'expression,  on  ne  peut 
en  dire  autant  de  la  reputation.  Pourtant,  la  plupart 
des  gens  tiennent  plus  que  tout  a  leur  bonne  repu- 
tation, qui  se  rattache  etroitement  a  la  valeur  et  a  la 
dignite"  innees  de  la  personne.  Elle  est  un  attribut 
qui  doit,  au  m6me  titre  que  la  liberte  d'expression, 
etre  protege"  par  les  lois  de  la  soci6te.  Avant  d'ef- 
fectuer  la  ponderation  requise  en  l'espece,  il  con- 
vient  de  parler  de  la  valeur  de  la  reputation. 

Les  democraties  ont  toujours  reconnu  et  revere" 
l'importance  fondamentale  de  la  personne.  Cette 
importance  doit,  a  son  tour,  reposer  sur  la  bonne 
reputation.  Cette  bonne  reputation,  qui  rehausse  le 
sens  de  valeur  et  de  dignite"  d'une  personne,  peut 
egalement  etre  tres  rapidement  et  completement 
detruite  par  de  fausses  allegations.  Et  une  reputa- 
tion ternie  par  le  libelle  peut  rarement  regagner  son 
lustre  passe.  Une  society  d6mocratique  a  done  inte- 
ret  a  s' assurer  que  ses  membres  puissent  jouir 
d'une  bonne  reputation  et  la  proteger  aussi 
longtemps  qu'ils  en  sont  dignes. 

Depuis  toujours,  la  societe  a  reconnu  le  tort  tra- 
gique  que  les  fausses  declarations  peuvent  causer  a 
une  personne.  On  peut  le  constater  a  la  lecture  de 
la  Bible,  de  la  loi  mosaique  et  du  Talmud.  Ainsi 
que  l'auteur  Carter-Ruck  l'explique,  dans  Carter- 
Ruck  on  Libel  and  Slander  (4e  ed.  1992),  a  la  p.  17: 

[TRADUCTION]  La  premiere  indication,  dans  l'histoire 
ecrite,  de  sanctions  contre  les  declarations  diffamatoires 
remonte  a  la  loi  mosaique.  Dans  l'Exode,  XXII,  verset 
28,  on  lit:  «Tu  ne  maudiras  point  Dieu,  et  tu  ne  maudiras 
point  le  prince  de  ton  peuple»;  dans  l'Exode,  XXIII, 
verset  1:  «Tu  ne  repandras  point  de  faux  bruit.  Tu  ne  te 
joindras  point  au  mechant  pour  faire  un  faux  temoi- 
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XIX  16  'Thou  shalt  not  go  up  and  down  as  a  talebearer 
among  thy  people' . 

To  make  false  statements  which  are  likely  to 
injure  the  reputation  of  another  has  always  been 
regarded  as  a  serious  offence.  During  the  Roman 
era,  the  punishment  for  libel  varied  from  the  loss 
of  the  right  to  make  a  will,  to  imprisonment,  exile 
for  life,  or  forfeiture  of  property.  In  the  case  of 
slander,  a  person  could  be  made  liable  for  payment 
of  damages. 

It  was  decreed  by  the  Teutons  in  the  Lex  Salica 
that  if  a  man  called  another  a  "wolf  or  a  "hare", 
he  must  pay  the  sum  of  three  shillings;  for  a  false 
imputation  of  unchastity  in  a  woman  the  penalty 
was  45  shillings.  In  the  Normal  Costumal,  if  peo- 
ple falsely  called  another  "thief  or  "manslayer", 
they  had  to  pay  damages  and,  holding  their  nose 
with  their  fingers,  publicly  confess  themselves  a 
liar. 


With  the  separation  of  ecclesiastical  and  secular 
courts  by  the  decree  of  William  I  following  the 
Norman  conquest,  the  Church  assumed  spiritual 
jurisdiction  over  defamatory  language,  which  was 
regarded  as  a  sin.  The  Church  "stayed  the  tongue 
of  the  defamer  at  once  pro  custodia  morum  of  the 
community,  and  pro  salute  animce  of  the  delin- 
quent". See  V.  V.  Veeder,  "The  History  and  The- 
ory of  the  Law  of  Defamation"  (1903),  3  Colum.  L. 
Rev.  546,  at  p.  551. 


By  the  16th  century,  the  common  law  action  for 
defamation  became  commonplace.  This  was  in  no 
small  measure  due  to  the  efforts  of  the  Star  Cham- 
ber to  eradicate  duelling,  the  favoured  method  of 
vindication.  The  Star  Chamber  even  went  so  far  as 
to  punish  the  sending  of  challenges.  However, 
when  it  proscribed  this  avenue  of  recourse  to 
injured  parties,  the  Star  Chamber  was  compelled  to 
widen  its  original  jurisdiction  over  seditious  libel 
to  include  ordinary  defamation. 

The  modern  law  of  libel  is  said  to  have  arisen 
out  of  the  case  De  Libellis  Famosis  (1605),  5  Co. 


gnage».  Dans  le  Levitique,  XIX,  verset  16,  on  con- 
damne  egalement  l'auteur  de  rumeurs:  «Tu  ne  repandras 
point  de  calomnies  parmi  ton  peuple». 

Tenir  des  propos  mensongers  susceptibles  de 
ternir  la  reputation  d'autrui  a  toujours  ete  consi- 
dere  comme  une  infraction  grave.  A  l'epoque 
romaine,  la  punition  pour  le  libelle  variait  de  la 
perte  du  droit  de  tester  a  remprisonnement,  et  de 
l'exil  a  vie  a  la  confiscation  des  biens.  Dans  le  cas 
de  la  diffamation,  l'auteur  pouvait  etre  condamne  a 
des  dommages-interets. 

La  Loi  salique  des  Teutons  prescrivait  que 
l'homme  qui  traitait  un  autre  homme  de  «loup»  ou 
de  «lievre»  devait  verser  la  somme  de  trois  shil- 
lings; pour  une  fausse  accusation  relative  a  la  chas- 
tete  d'une  femme,  la  penalite  s'elevait  a  45  shil- 
lings. Dans  le  Normal  Costumal,  celui  qui  traitait 
faussement  autrui  de  «voleur»  ou  de  «meurtrier» 
etait  tenu  de  verser  des  dommages-interets  et,  en  se 
tenant  le  nez,  de  confesser  publiquement  qu'il  etait 
un  menteur. 

Par  suite  de  la  separation  des  tribunaux  eccle- 
siastiques  et  seculiers  en  vertu  du  decret  de  Guil- 
laume  ler  apres  la  conquete  normande,  l'Eglise  a 
assume  la  comp6tence  spirituelle  a  l'egard  du  lan- 
gage  diffamatoire,  consid6r6  alors  comme  un 
peche.  L'Eglise  [TRADUCTION]  «faisait  taire  l'au- 
teur de  la  diffamation,  a  la  fois  pro  custodia 
morum  de  la  collectivite  et  pro  salute  anitruv  du 
delinquant»:  V.  V.  Veeder,  «The  History  and 
Theory  of  the  Law  of  Defamation*  (1903),  3 
Colum.  L.  Rev.  546,  a  la  p.  551. 

Au  XVIe  siecle,  Taction  en  diffamation  en  com- 
mon law  est  devenue  chose  commune  en  raison, 
dans  une  large  mesure,  des  efforts  de  la  Chambre 
etoilee  pour  bannir  les  duels,  moyen  prefere  de  jus- 
tification. La  Chambre  etoilee  sanctionnait  meme 
les  mises  au  defi.  Toutefois,  lorsqu'elle  a  nie  cette 
voie  de  recours  aux  parties  lesees,  la  Chambre 
etoilee  a  ete  contrainte  d'elargir  sa  competence  ori- 
ginale  a  l'egard  du  libelle  seditieux  pour  l'etendre 
a  la  simple  diffamation. 

On  dit  du  droit  moderne  du  libelle  qu'il  tire  ses 
origines  de  1' affaire  De  Libellis  Famosis  (1605),  5 
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Rep.  125a,  77  E.R.  250.  There,  the  late  Archbishop 
of  Canterbury  and  the  then  Bishop  of  London  were 
alleged  to  have  been  "traduced  and  scandalized" 
by  an  anonymous  person.  As  reported  by  Coke,  it 
was  ruled  that  all  libels,  even  those  against  private 
individuals,  ought  to  be  sanctioned  severely  by 
indictment  at  common  law  or  in  the  Star  Chamber. 
The  reasoning  behind  this  was  that  the  libel  could 
incite  "all  those  of  the  same  family,  kindred,  or 
society  to  revenge,  and  so  tends  per  consequens  to 
quarrels  and  breach  of  the  peace"  (p.  251).  It  was 
not  necessary  to  show  publication  to  a  third  person 
and  it  made  no  difference  whether  the  libel  was 
true  or  whether  the  plaintiff  had  a  good  or  bad  rep- 
utation. Eventually,  truth  was  recognized  as  a 
defence  in  cases  involving  ordinary  defamation. 


It  was  not  until  the  late  17th  century  that  the  dis- 
tinction between  libel  and  slander  was  drawn  by 
Chief  Baron  Hale  in  King  v.  Lake  (1679),  Hardres 
470,  145  E.R.  552,  where  it  was  held  that  words 
spoken,  without  more,  would  not  be  actionable, 
with  a  few  exceptions.  Once  they  were  reduced  to 
writing,  however,  malice  would  be  presumed  and 
an  action  would  lie. 


The  character  of  the  law  relating  to  libel  and 
slander  in  the  20th  century  is  essentially  the  prod- 
uct of  its  historical  development  up  to  the  17th 
century,  subject  to  a  few  refinements  such  as  the 
introduction  and  recognition  of  the  defences  of 
privilege  and  fair  comment.  From  the  foregoing 
we  can  see  that  a  central  theme  through  the  ages 
has  been  that  the  reputation  of  the  individual  is  of 
fundamental  importance.  As  Professor  R.  E. 
Brown  writes  in  The  Law  of  Defamation  in 
Canada  (2nd  ed.  1994),  at  p.  1-4: 

"(N)o  system  of  civil  law  can  fail  to  take  some  account 
of  the  right  to  have  one's  reputation  remain  untarnished 
by  defamation."  Some  form  of  legal  or  social  con- 
straints on  defamatory  publications  "are  to  be  found  in 
all  stages  of  civilization,  however  imperfect,  remote, 
and  proximate  to  barbarism."  [Footnotes  omitted.] 


Co.  Rep.  125a,  77  E.R.  250.  On  alleguait  dans 
cette  affaire  que  l'ex-archeveque  de  Canterbury  et 
l'6v&que  de  Londres  d'alors  avaient  ete  victimes 
de  «calomnies  et  de  medisances»  de  la  part  d'un 
inconnu.  Ainsi  que  le  rapporte  Coke,  il  a  ete  juge 
que  tous  les  libelles,  meme  ceux  commis  contre 
des  particuliers,  devaient  etre  punis  severement  par 
mise  en  accusation  en  common  law  ou  devant  la 
Chambre  etoilee.  C'est  que  Ton  craignait  que  le 
libelle  incite  [TRADUCTION]  «tous  les  membres  de 
la  meme  famille,  les  parents  ou  la  societe  a  se  ven- 
ger  et  par  consequent  a  se  quereller  et  a  troubler  la 
paix»  (p.  251).  II  n'etait  pas  necessaire  de  montrer 
la  publication  a  une  tierce  personne,  et  il  importait 
peu  que  le  libelle  soit  veridique  ou  que  le  deman- 
deur  jouisse  d'une  bonne  ou  d'une  mauvaise  repu- 
tation. Par  la  suite,  la  verite  a  ete  reconnue  comme 
moyen  de  defense  dans  les  affaires  de  simple  diffa- 
mation. 

Ce  n'est  qu'a  la  fin  du  XVHe  siecle  que  la  dis- 
tinction entre  le  libelle  et  la  diffamation  a  ete  eta- 
blie  par  le  juge  en  chef  Hale  dans  King  c.  Lake 
(1679),  Hardres  470,  145  E.R.  552,  ou  il  a  conclu 
que  les  paroles  proferees,  sans  plus,  ne  pourraient 
faire  l'objet  de  poursuites,  sauf  a  quelques  excep- 
tions. Toutefois  s'il  s'agissait  d'un  ecrit  on  presu- 
mait  la  malveillance,  et  une  action  pouvait  etre 
intense. 

Le  droit  relatif  au  libelle  et  a  la  diffamation  au 
XXe  siecle  est  essentiellement  le  produit  de  son 
evolution  jusqu'au  XVIIs  siecle,  sous  reserve  de 
quelques  modifications  comme  1' introduction  et  la 
reconnaissance  des  defenses  d'immunite  et  de 
commentaire  loyal.  De  ce  qui  precede,  on  peut 
constater  a  travers  les  ages  le  theme  central  de 
1' importance  fondamentale  de  la  imputation  de  la 
personne.  Comme  le  dit  le  professeur  R.  E.  Brown 
dans  The  Law  of  Defamation  in  Canada  (2e  ed. 
1994),  a  la  p.  1-4: 

[TRADUCTION]  «(A)ucun  regime  de  droit  civil  ne  peut 
ignorer  le  droit  d'une  personne  a  la  protection  de  sa 
reputation  contre  la  diffamation.*  On  trouve  des  restric- 
tions juridiques  ou  sociales  aux  publications  diffama- 
toires  «a  toutes  les  etapes  de  la  civilisation,  aussi  impar- 
faites,  eloign6es  et  proches  de  la  barbarie  soient-elles». 
[Notes  omises.] 
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Though  the  law  of  defamation  no  longer  serves 
as  a  bulwark  against  the  duel  and  blood  feud,  the 
protection  of  reputation  remains  of  vital  impor- 
tance. As  David  Lepofsky  suggests  in  "Making 
Sense  of  the  Libel  Chill  Debate:  Do  Libel  Laws 
'Chill'  the  Exercise  of  Freedom  of  Expression?" 
(1994),  4  N.J.C.L.  169,  at  p.  197,  reputation  is  the 
"fundamental  foundation  on  which  people  are  able 
to  interact  with  each  other  in  social  environments". 
At  the  same  time,  it  serves  the  equally  or  perhaps 
more  fundamentally  important  purpose  of  foster- 
ing our  self-image  and  sense  of  self-worth.  This 
sentiment  was  eloquently  expressed  by  Stewart  J. 
in  Rosenblatt  v.  Baer,  383  U.S.  75  (1966),  who 
stated  at  p.  92: 

The  right  of  a  man  to  the  protection  of  his  own  repu- 
tation from  unjustified  invasion  and  wrongful  hurt 
reflects  no  more  than  our  basic  concept  of  the  essential 
dignity  and  worth  of  every  human  being  —  a  concept  at 
the  root  of  any  decent  system  of  ordered  liberty. 


In  the  present  case,  consideration  must  be  given 
to  the  particular  significance  reputation  has  for  a 
lawyer.  The  reputation  of  a  lawyer  is  of  paramount 
importance  to  clients,  to  other  members  of  the  pro- 
fession and  to  the  judiciary.  A  lawyer's  practice  is 
founded  and  maintained  upon  the  basis  of  a  good 
reputation  for  professional  integrity  and  trustwor- 
thiness. It  is  the  cornerstone  of  a  lawyer's  profes- 
sional life.  Even  if  endowed  with  outstanding  tal- 
ent and  indefatigable  diligence,  a  lawyer  cannot 
survive  without  a  good  reputation.  In  his  essay 
entitled  "The  Lawyer's  Duty  to  Himself  and  the 
Code  of  Professional  Conduct"  (1993),  27  L.  Soc. 
Gaz.  119,  David  Hawreluk  described  the  impor- 
tance of  a  reputation  for  integrity.  At  page  121,  he 
quoted  Lord  Birkett  on  the  subject: 

The  advocate  has  a  duty  to  his  client,  a  duty  to  the 
Court,  and  a  duty  to  the  State;  but  he  has  above  all  a 
duty  to  himself  and  he  shall  be,  as  far  as  lies  in  his 
power,  a  man  of  integrity.  No  profession  calls  for 
higher  standards  of  honour  and  uprightness,  and  no 
profession,  perhaps,  offers  greater  temptations  to  for- 
sake them;  but  whatever  gifts  an  advocate  may  pos- 
sess, be  they  never  so  dazzling,  without  the  supreme 


Bien  que  le  droit  de  la  diffamation  ne  serve  plus 
de  rempart  contre  le  duel  et  les  conflits  sangui- 
naires,  la  protection  de  la  reputation  demeure  d'im- 
portance  vitale.  Comme  l'indique  David  Lepofsky 
dans  «Making  Sense  of  the  Libel  Chill  Debate:  Do 
Libel  Laws  «Chill»  the  Exercise  of  Freedom  of 
Expression?*  (1994),  4  N.J.C.L.  169,  a  la  p.  197,  la 
reputation  est  le  [TRADUCTION]  «pilier  fondamental 
grace  auquel  les  gens  peuvent  interagir  avec  autrui 
en  milieu  social».  Du  meme  coup,  il  sert  l'objectif 
aussi  fondamentalement  important,  voire  meme 
plus,  de  proteger  l'image  de  soi  d'un  individu  et 
son  sens  de  sa  valeur  propre.  Ce  sentiment  a  ete 
exprime  avec  eloquence  par  le  juge  Stewart  dans 
Rosenblatt  c.  Baer,  383  U.S.  75  (1966),  qui  ecrit  a 
la  p.  92: 

[TRADUCTION]  Le  droit  d'un  homme  a  la  protection  de 
sa  reputation  contre  toute  intrusion  injustifiee  et  tout 
prejudice  illegal  ne  reflete  rien  de  plus  que  notre  con- 
cept fondamental  de  dignite  et  de  valeur  essentielles  a 
tout  etre  humain  —  un  concept  a  la  base  de  tout  systeme 
acceptable  de  liberie  ordonnee. 

En  l'espece,  il  faut  tenir  compte  de  l'importance 
particuliere  que  revet  la  reputation  pour  l'avocat. 
La  reputation  d'un  avocat  est  d'une  importance 
primordiale  vis-a-vis  des  clients,  des  membres  de 
la  profession  et  de  la  magistrature.  L'avocat  monte 
sa  pratique  et  la  maintient  grace  a  sa  reputation 
d'integrite  et  de  conscience  professionnelles.  Elle 
est  la  pierre  angulaire  de  sa  vie  professionnelle. 
Meme  doue  d'un  talent  exceptionnel  et  faisant 
preuve  d'une  diligence  de  tout  instant,  l'avocat  ne 
peut  survivre  sans  une  reputation  irreprochable. 
Dans  son  essai  intitule  «The  Lawyer's  Duty  to 
Himself  and  the  Code  of  Professional  Conduct* 
(1993),  27  L.  Soc.  Gaz.  119,  David  Hawreluk 
decrit  l'importance  d'une  reputation  d'integrite.  A 
la  p.  121,  il  reprend  les  propos  de  lord  Birkett  sur 
ce  point: 

[traduction]  L'avocat  a  une  obligation  envers  son 
client,  la  Cour  et  l'Etat;  mais  par-dessus  tout,  il  a  une 
obligation  envers  lui-meme,  celle  de  faire  preuve, 
autant  que  possible,  d'integrite.  Aucune  profession 
n'exige  un  degre  plus  eleve  de  probite  et  d'integrite, 
et  aucune  profession  n'offre  peut-etre  de  plus  fortes 
tentations  d'y  renoncer;  mais  quels  que  soient  les 
talents  d'un  avocat,  aussi  eclatants  puissent-ils  etre, 
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qualification  of  an  inner  integrity  he  will  fall  short  of 
the  highest .  .  . 


Similarly,  Esson  J.  in  Vogel  v.  Canadian  Broad- 
casting Corp.,  [1982]  3  W.W.R.  97  (B.C.S.C.),  at 
pp.  177-78  stated: 

The  qualities  required  of  a  lawyer  who  aspires  to  the 
highest  level  of  his  profession  are  various,  but  one  is 
essential.  That  is  a  reputation  for  integrity.  The  pro- 
grams were  a  massive  attack  upon  that  reputation.  The 
harm  done  to  it  can  never  be  wholly  undone,  and  there- 
fore the  stigma  so  unfairly  created  will  always  be  with 
the  plaintiff. 

When  the  details  of  the  Vogel  affair  have  faded  from 
memory,  what  will  remain  in  the  minds  of  many  people 
throughout  Canada  is  a  lurking  recollection  that  he  was 
the  centre  of  a  scandal  which  arose  out  of  his  conduct  in 
office. 


s'il  n'a  pas  cette  qualite  supreme  qu'est  1'integrite 
interieure,  il  n'atteindra  pas  les  sommets  .  .  . 

De  meme,  le  juge  Esson  dans  Vogel  c.  Canadian 
Broadcasting  Corp.,  [1982]  3  W.W.R.  97 
(C.S.C.-B.),  aux  pp.  177  et  178,  ecrit: 

[TRADUCTION]  L'avocat  qui  aspire  au  sommet  de  sa 
profession  doit  etre  doue  de  plusieurs  qualites,  dont 
l'une  est  essentielle.  II  s'agit  de  la  reputation  d'integrite. 
Les  programmes  ont  severement  attaqu6  cette  reputa- 
tion. Le  tort  cause  a  celle-ci  ne  peut  jamais  etre  comple- 
tement  repare,  et  par  consequent,  les  stigmates  si  injus- 
tement  infliges  demeureront  toujours. 

Lorsque  le  temps  aura  estompe  le  souvenir  des  details 
entourant  1'affaire  Vogel,  il  ne  restera  dans  l'esprit  de 
nombreux  Canadiens  que  le  vague  souvenir  d'un  scan- 
dale  ne  de  son  comportement  dans  l'exercice  de  ses 
fonctions. 


Although  it  is  not  specifically  mentioned  in  the 
Charter,  the  good  reputation  of  the  individual  rep- 
resents and  reflects  the  innate  dignity  of  the  indi- 
vidual, a  concept  which  underlies  all  the  Charter 
rights.  It  follows  that  the  protection  of  the  good 
reputation  of  an  individual  is  of  fundamental 
importance  to  our  democratic  society. 

Further,  reputation  is  intimately  related  to  the 
right  to  privacy  which  has  been  accorded  constitu- 
tional protection.  As  La  Forest  J.  wrote  in  R.  v. 
Dyment,  [1988]  2  S.C.R.  417,  at  p.  427,  privacy, 
including  informational  privacy,  is  "[gjrounded  in 
man's  physical  and  moral  autonomy"  and  "is 
essential  for  the  well-being  of  the  individual".  The 
publication  of  defamatory  comments  constitutes  an 
invasion  of  the  individual's  personal  privacy  and  is 
an  affront  to  that  person's  dignity.  The  protection 
of  a  person's  reputation  is  indeed  worthy  of  pro- 
tection in  our  democratic  society  and  must  be  care- 
fully balanced  against  the  equally  important  right 
of  freedom  of  expression.  In  order  to  undertake  the 
requisite  balancing  of  values,  let  us  first  review  the 
change  to  the  existing  common  law  proposed  by 
the  appellants. 


Bien  qu'elle  ne  soit  pas  expressement  mention- 
nee  dans  la  Charte,  la  bonne  reputation  de  l'indi- 
vidu  repr6sente  et  reflete  sa  dignite  inherente,  con- 
cept qui  sous-tend  tous  les  droits  garantis  par  la 
Charte.  La  protection  de  la  bonne  reputation  d'un 
individu  est  done  d' importance  fondamentale  dans 
notre  societe  democratique. 

En  outre,  la  reputation  est  etroitement  liee  au 
droit  a  la  vie  privee,  qui  jouit  d'une  protection 
constitutionnelle.  Comme  le  juge  La  Forest  le  dit 
dans  R.  c.  Dyment,  [1988]  2  R.C.S.  417,  a  la 
p.  427,  la  vie  privee,  y  compris  la  vie  privee  sur  le 
plan  de  1' information,  est  «[f]ondee  sur  1' autono- 
mic morale  et  physique  de  la  personne»  et  «est 
essentielle  a  son  bien-etre».  La  publication  de 
commentaires  diffamatoires  constitue  une  intrusion 
dans  la  vie  privee  d'un  individu  et  un  affront  a  sa 
dignite.  La  reputation  d'une  personne  merite  effec- 
tivement  d'etre  protegee  dans  notre  soci6t6  demo- 
cratique et  cette  protection  doit  etre  soigneusement 
mesuree  en  regard  du  droit  tout  aussi  important  a 
la  liberte  d'expression.  Aux  fins  de  la  n6cessaire 
ponderation  de  ces  valeurs,  voyons  d'abord  le 
changement  que  les  appelants  proposent  a  la  com- 
mon law  actuelle. 
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(c)  The  Proposed  Remedy:  Adopting  the  New 
York  Times  v.  Sullivan  "Actual  Malice  "  Rule 


In  New  York  Times  v.  Sullivan,  supra,  the  United 
States  Supreme  Court  ruled  that  the  existing  com- 
mon law  of  defamation  violated  the  guarantee  of 
free  speech  under  the  First  Amendment  of  the 
Constitution.  It  held  that  the  citizen's  right  to  criti- 
cize government  officials  is  of  such  tremendous 
importance  in  a  democratic  society  that  it  can  only 
be  accommodated  through  the  tolerance  of  speech 
which  may  eventually  be  determined  to  contain 
falsehoods.  The  solution  adopted  was  to  do  away 
with  the  common  law  presumptions  of  falsity  and 
malice  and  place  the  onus  on  the  plaintiff  to  prove 
that,  at  the  time  the  defamatory  statements  were 
made,  the  defendant  either  knew  them  to  be  false 
or  was  reckless  as  to  whether  they  were  or  not. 


At  the  outset,  it  is  important  to  understand  the 
social  and  political  context  of  the  times  which 
undoubtedly  influenced  the  decision  in  New  York 
Times  v.  Sullivan,  supra.  The  impugned  publica- 
tion was  an  editorial  advertisement,  placed  in  the 
appellant's  newspaper,  entitled  "Heed  Their  Rising 
Voices".  It  criticized  the  widespread  segregation 
which  continued  to  dominate  life  in  the  southern 
states  in  the  late  1950s  and  early  1960s.  Prominent 
and  well  respected  individuals,  including  Mrs. 
Eleanor  Roosevelt,  lent  their  name  to  the  advertise- 
ment. It  communicated  information,  recited  griev- 
ances, protested  abuses  and  sought  financial  sup- 
port. The  group  or  movement  sponsoring  the 
advertisement  was  characterized  by  Brennan  J.  as 
one  "whose  existence  and  objectives  are  matters  of 
the  highest  public  interest  and  concern"  (p.  266). 
Black  J.  described  the  controversy  at  the  heart  of 
the  suit  in  the  following  terms  at  p.  294: 


One  of  the  acute  and  highly  emotional  issues  in  this 
country  arises  out  of  efforts  of  many  people,  even 
including  some  public  officials,  to  continue  state-com- 
manded segregation  of  races  in  the  public  schools  and 
other  public  places,  despite  our  several  holdings  that 


c)  Solution  proposee:  La  regie  de  la  «malveil- 
lance  veritable»  selon  New  York  Times  c.  Sul- 
livan 

Dans  1'  arret  New  York  Times  c.  Sullivan,  precite, 
la  Cour  supreme  des  Etats-Unis  a  statue"  que  la 
common  law  de  la  diffamation  alors  en  vigueur 
violait  la  garantie  de  liberte  de  parole  prevue  au 
Premier  amendement  de  la  Constitution.  Elle  a 
conclu  que  le  droit  du  citoyen  de  critiquer  les 
representants  du  gouvernement  revet  une  impor- 
tance si  exceptionnelle  dans  une  societe  democra- 
tique  que  son  respect  passe  necessairement  par  la 
tolerance  du  propos  qui,  a  la  fin,  peut  etre  juge 
mensonger.  La  solution  adoptee  consistait  a  sup- 
primer  les  presomptions  de  faussete  et  de  malveil- 
lance  existant  en  common  law,  et  a  imposer  au 
demandeur  le  fardeau  d'etablir  qu'a  Fepoque  ou 
les  propos  diffamatoires  ont  ete  tenus,  le  defendeur 
savait  qu'ils  etaient  faux  ou  ne  se  souciait  pas  de 
savoir  s'ils  l'etaient  ou  non. 

Avant  tout,  il  importe  de  saisir  le  contexte  social 
et  politique  qui,  a  cette  6poque,  a  certainement 
influence  la  decision  New  York  Times  c.  Sullivan, 
precitee.  La  publication  attaquee,  une  publicite 
redactionnelle  intitulee  «Heed  Their  Rising 
Voices»,  avait  ete  placee  dans  le  journal  de  l'appe- 
lant.  On  y  critiquait  la  segregation  qui,  sur  une 
grande  echelle,  continuait  a  dominer  la  vie  des 
Etats  du  sud  a  la  fin  des  annees  1950  et  au  debut 
des  annees  1960.  Des  personnalites  connues  et  res- 
pectees,  comme  Mrae  Eleanor  Roosevelt,  avaient 
prete  leur  nom  a  la  publicite,  laquelle  divulguait 
certains  renseignements,  enoncait  des  griefs, 
denoncait  des  abus  et  demandait  un  appui  finan- 
cier. Le  juge  Brennan  a  dit  de  Texistence  et  de 
l'objectif  du  groupe  ou  mouvement  appuyant  la 
publicite  qu'il  relevait  [TRADUCTION]  «du  plus  haut 
interet  public»  (p.  266).  Le  juge  Black  a  decrit 
dans  les  termes  suivants  la  controverse  au  coeur  de 
laquelle  se  trouvait  Taction  a  la  p.  294: 

[TRADUCTION]  L'un  des  sujets  les  plus  brulants  et 
charges  d' emotion  dans  notre  pays  decoule  des  efforts 
de  nombreuses  personnes,  dont  meme  certains  represen- 
tants officiels,  a  perpetuer  au  nom  de  l'Etat  la  segrega- 
tion des  races  dans  les  ecoles  publiques  et  autres 
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such  a  state  practice  is  forbidden  by  the  Fourteenth 
Amendment. 


The  advertisement  did  not  mention  by  name  the 
plaintiff,  who  was  a  white  elected  commissioner 
from  Montgomery,  Alabama.  Only  35  copies  of 
the  edition  of  the  New  York  Times  which  carried 
that  advertisement  were  circulated  in  Montgomery, 
and  only  394  were  circulated  in  the  entire  state  of 
Alabama.  The  trial  took  place  in  1960,  in  a  segre- 
gated court  room  in  Montgomery,  before  a  white 
judge  and  all-white  jury.  Damages  of  $500,000 
U.S.  were  awarded.  This  would  be  the  current 
equivalent  in  Canada  of  approximately  $3.5  mil- 
lion. 


The  Supreme  Court,  in  overturning  the  verdict, 
clearly  perceived  the  libel  action  as  a  very  serious 
attack  not  only  on  the  freedom  of  the  press  but, 
more  particularly,  on  those  who  favoured  desegre- 
gation in  the  southern  United  States.  It  was  con- 
cerned that  such  a  large  damage  award  could 
threaten  the  very  existence  of,  in  Black  J.'s  words, 
"an  American  press  virile  enough  to  publish 
unpopular  views  on  public  affairs  and  bold  enough 
to  criticize  the  conduct  of  public  officials"  (p. 
294).  This  concern  was  intensified  by  the  fact  that 
a  second  libel  verdict  of  $500,000  U.S.  had  already 
been  awarded  to  another  Montgomery  commis- 
sioner against  the  New  York  Times.  In  addition,  1 1 
other  libel  suits,  arising  out  of  the  same  advertise- 
ment, were  pending  against  the  newspaper. 


Another  motivating  factor  for  this  radical 
change  to  the  common  law  was  the  American 
jurisprudence  to  the  effect  that  the  statements  of 
public  officials  which  came  "within  the  outer 
perimeter  of  their  duties"  were  privileged  unless 
actual  malice  was  proved.  The  rationale  behind 
this  privilege  was  that  the  threat  of  damage  suits 
would  "dampen  the  ardor  of  all  but  the  most  reso- 
lute, or  the  most  irresponsible,  in  the  unflinching 
discharge  of  their  duties":  Barr  v.  Matteo,  360  U.S. 
564  (1959),  at  p.  571.  The  Supreme  Court  in  the 


endroits  publics,  en  depit  de  plusieurs  decisions  decla- 
rant cette  pratique  interdite  en  vertu  du  Quatrieme 
Amendement. 

La  publicite  ne  revelait  pas  le  nom  du  deman- 
deur,  un  commissaire  blanc  elu,  de  Montgomery, 
en  Alabama.  Seulement  35  exemplaires  de  l'edi- 
tion  du  New  York  Times  contenant  la  publicite 
avaient  ete  diffuses  a  Montgomery,  et  394  seule- 
ment l'avaient  ete  dans  tout  l'Etat  de  I'Alabama. 
Le  proces  s' etait  deroule  en  1960  a  Montgomery 
dans  une  salle  d'  audience  ou  se  pratiquait  la  segre- 
gation, devant  un  juge  blanc  et  un  jury  forme" 
exclusivement  de  personnes  de  race  blanche.  Des 
dommages-interets  de  500  000  $  U.S.  ont  6t6 
adjuges.  Aujourd'hui,  cette  somme  6quivaudrait  au 
Canada  a  environ  3,5  millions  de  dollars. 

La  Cour  supreme,  qui  a  ecarte  le  verdict,  a 
manifestement  percu  Taction  en  libelle  cornrne  une 
grave  attaque  contre  non  seulement  la  liberte  de  la 
presse,  mais  plus  particulierement,  contre  les  parti- 
sans de  la  desegregation  dans  le  sud  des  Etats- 
Unis.  Elle  craignait  qu'un  montant  aussi  eleve  de 
dommages-int6rets  menace  1' existence  iiieme, 
selon  les  termes  du  juge  Black,  [TRADUCTION] 
«d'une  presse  americaine  suffisamment  coura- 
geuse  pour  publier  des  opinions  impopulaires  sur 
les  affaires  publiques  et  suffisamment  forte  pour 
critiquer  le  comportement  de  representants  offi- 
ciels»  (p.  294).  Cette  crainte  etait  d'autant  plus 
vive  qu'un  second  verdict  de  libelle  accordant  une 
somme  de  500  000  $  U.S.  avait  deja  ete  prononce 
en  faveur  d'un  autre  commissaire  de  Montgomery 
contre  le  New  York  Times.  Par  ailleurs,  11  autres 
actions  pour  libelle,  procedant  de  la  meme  publi- 
cite, etaient  en  instance  contre  le  journal. 

Ce  changement  radical  dans  la  common  law 
etait  egalement  motive"  par  la  jurisprudence  ameri- 
caine portant  que  les  declarations  de  representants 
officiels  qui  demeurent  [TRADUCTION]  «dans  le 
p6rimetre  exterieur  de  leurs  fonctions»  sont  prote- 
gees, a  moins  que  Ton  etablisse  la  malveillance 
veritable.  La  raison  d'etre  de  cette  immunite  etait 
que  la  menace,  d'actions  en  dommages-interets 
[TRADUCTION]  «attenuerait  l'ardeur  de  tous,  a  l'ex- 
ception  des  plus  resolus  ou  encore  des  plus  irres- 
ponsables,  dans  l'execution  in6branlable  de  leurs 
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Sullivan  decision  held  that  analogous  considera- 
tions supported  the  protection  which  it  accorded  to 
critics  of  the  government. 


(d)  Critiques  of  the  "Actual  Malice  "  Rule 

(i)  Comments  on  the  Decision  in  the  United 
States 

The  "actual  malice"  rule  has  been  severely  criti- 
cized by  American  judges  and  academic  writers.  It 
has  been  suggested  that  the  decision  was  overly 
influenced  by  the  dramatic  facts  underlying  the 
dispute  and  has  not  stood  the  test  of  time.  See,  for 
example,  R.  A.  Epstein,  "Was  New  York  Times  v. 
Sullivan  Wrong?"  (1986),  53  U.  Chi.  L.  Rev.  782, 
at  p.  787;  Dun  &  Bradstreet,  Inc.  v.  Greeninoss 
Builders,  Inc.,  All  U.S.  749  (1985),  at  p.  767. 
Commentators  have  pointed  out  that,  far  from 
being  deterred  by  the  decision,  libel  actions  have, 
in  the  post-Sullivan  era,  increased  in  both  number 
and  size  of  awards.  They  have,  in  this  way,  mir- 
rored the  direction  taken  in  other  tort  actions.  See 
Epstein,  supra;  R.  P.  Bezanson,  "Libel  Law  and 
the  Realities  of  Litigation:  Setting  the  Record 
Straight"  (1985),  71  Iowa  L.  Rev.  226,  at  pp.  228- 
29.  It  has  been  said  that  the  New  York  Times  v.  Sul- 
livan, decision  has  put  great  pressure  on  the  fact- 
finding process  since  courts  are  now  required  to 
make  subjective  determinations  as  to  who  is  a  pub- 
lic figure  and  what  is  a  matter  of  legitimate  public 
concern.  See  Christie,  supra,  at  pp.  63-64. 


Perhaps  most  importantly,  it  has  been  argued  the 
decision  has  shifted  the  focus  of  defamation  suits 
away  from  their  original,  essential  purpose.  Rather 
than  deciding  upon  the  truth  of  the  impugned  state- 
ment, courts  in  the  U.S.  now  determine  whether 
the  defendant  was  negligent.  Several  unfortunate 
results  flow  from  this  shift  in  focus.  First,  it  may 
deny  the  plaintiff  the  opportunity  to  establish  the 
falsity  of  the  defamatory  statements  and  to  deter- 
mine the  consequent  reputational  harm.  This  is 


fonctions»:  Barr  c.  Matteo,  360  U.S.  564  (1959),  a 
la  p.  571.  La  Cour  supreme  a  conclu  dans  Sullivan 
que  des  considerations  analogues  justifiaient  la 
protection  qu'elle  accordait  aux  personnes  qui  cri- 
tiquaient  le  gouvernement. 

d)  Critiques  a  I'endroit  de  la  regie  de  la  «mal- 
veillance  veritable» 

(i)  Commentaires  formules  aux  Etats-Unis 


La  regie  de  la  «malveillance  veritable*  a  6te~ 
severement  critiquee,  tant  par  les  juges  americains 
que  par  les  auteurs.  D'aucuns  ont  donne  a  entendre 
que  la  decision  avait  ete  excessivement  influencee 
par  les  faits  dramatiques  qui  avaient  d6clenche  du 
litige  et  qu'elle  n'a  pas  resiste  au  passage  du 
temps.  Voir  par  exemple  R.  A.  Epstein,  «Was  New 
York  Times  v.  Sullivan  Wrong?»  (1986),  53  U.  Chi. 
L.  Rev.  782,  a  la  p.  787;  Dun  &  Bradstreet,  Inc.  c. 
Greeninoss  Builders,  Inc.,  472  U.S.  749  (1985),  a 
la  p.  767.  Les  auteurs  ont  souligne  que,  loin  de 
decourager  les  actions  en  libelle,  V  arret  Sullivan  a 
entraine  une  augmentation  a  la  fois  du  nombre 
d'actions  intentees  et  des  montants  adjuges.  En  ce 
sens,  elles  suivent  les  tendances  des  autres  actions 
delictuelles.  Voir  Epstein,  loc.  cit. ;  R.  P.  Bezanson, 
«Libel  Law  and  the  Realities  of  Litigation:  Setting 
the  Record  Straight*  (1985),  71  Iowa  L.  Rev.  226, 
aux  pp.  228  et  229.  On  a  dit  que  1'arrgt  New  York 
Times  c.  Sullivan  avait  impose  une  pression 
6norme  sur  le  processus  de  recherche  des  faits 
puisque  les  tribunaux  sont  maintenant  tenus  de 
determiner  de  facon  subjective  qui  est  une  person- 
nalite  publique  et  quelle  question  met  legitimement 
en  cause  l'interet  public.  Voir  Christie,  loc.  cit., 
aux  pp.  63  et  64. 

Avant  tout,  on  a  soutenu  que  la  decision  avait  eu 
pour  effet  de  d6tourner  les  actions  en  diffamation 
de  leur  objectif  original  et  essentiel.  Plutot  que  de 
se  prononcer  sur  la  verite"  des  propos  contestes,  les 
tribunaux  des  Etats-Unis  doivent  determiner  main- 
tenant  si  le  deTendeur  a  fait  preuve  de  negligence. 
Ce  changement  d'optique  engendre  plusieurs 
resultats  malencontreux.  Premierement,  on  risque 
de  nier  au  demandeur  la  possibilite  d'&ablir  la 
faussete  des  declarations  diffamatoires  et  de  deter- 
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particularly  true  in  cases  where  the  falsity  is  not 
seriously  contested.  See  Bezanson,  supra,  at 
p.  227. 

Second,  it  necessitates  a  detailed  inquiry  into 
matters  of  media  procedure.  This,  in  turn, 
increases  the  length  of  discoveries  and  of  the  trial 
which  may  actually  increase,  rather  than  decrease, 
the  threat  to  speech  interests.  See  D.  A.  Barrett, 
"Declaratory  Judgments  for  Libel:  A  Better  Alter- 
native" (1986),  74  Cal.  L.  Rev.  847,  at  p.  855. 


Third,  it  dramatically  increases  the  cost  of  litiga- 
tion. This  will  often  leave  a  plaintiff  who  has  lim- 
ited funds  without  legal  recourse.  See  P.  N.  Leval, 
"The  No-Money,  No-Fault  Libel  Suit:  Keeping 
Sullivan  in  its  Proper  Place"  (1988),  101  Harv.  L. 
Rev.  1287,  at  p.  1288;  A.  Lewis,  "New  York  Times 
v.  Sullivan  Reconsidered:  Time  to  Return  to  'The 
Central  Meaning  of  the  First  Amendment'"  (1983), 
83  Colum.  L.  Rev.  603;  M.  London,  "The  'Muz- 
zled Media':  Constitutional  Crisis  or  Product  Lia- 
bility Scam?"  in  At  What  Price?  Libel  Law  and 
Freedom  of  the  Press  (1993),  at  pp.  17-20. 

Fourth,  the  fact  that  the  dissemination  of  false- 
hoods is  protected  is  said  to  exact  a  major  social 
cost  by  deprecating  truth  in  public  discourse.  See 
L.  C.  Bollinger,  "The  End  of  New  York  Times  v 
Sullivan:  Reflections  on  Masson  v  New  Yorker 
Magazine",  [1991]  Sup.  Ct.  Rev.  1,  at  p.  6;  J.  A. 
Barron,  "Access  to  the  Press  —  A  New  First 
Amendment  Right"  (1966-67),  80  Harv.  L.  Rev. 
1641,  at  pp.  1657-58. 

A  number  of  jurists  in  the  United  States  have 
advocated  a  reconsideration  of  the  New  York  Times 
v.  Sullivan  standard.  These  include  one  of  the  jus- 
tices of  the  Supreme  Court  who  participated  in  that 
decision.  In  Dun  &  Bradstreet,  Inc.,  supra,  White 
J.  stated,  in  a  minority  concurring  opinion  with 
which  Burger  C.J.  concurred  on  this  point,  that  he 
had  "become  convinced  that  the  Court  struck  an 
improvident  balance  in  the  New  York  Times  case 
between  the  public's  interest  in  being  fully 


miner  le  tort  ainsi  cause"  a  sa  reputation.  C'est  par- 
ticulierement  vrai  dans  les  cas  ou  la  faussete  n'est 
pas  serieusement  contestee.  Voir  Bezanson,  loc. 
cit.,  a  la  p.  227. 

Deuxiemement,  cela  force  la  tenue  d'une 
enquete  approfondie  sur  des  questions  de  proce- 
dure mediatique.  De  ce  fait,  on  prolonge  la  duree 
des  enquetes  prealables  et  du  proces,  ce  qui  est 
susceptible  d'accentuer  plut6t  que  de  reduire  la 
menace  qui  pese  sur  le  droit  de  parole.  Voir  D.  A. 
Barrett,  «Declaratory  Judgments  for  Libel:  A  Bet- 
ter Alternative»  (1986),  74  Cal.  L.  Rev.  847,  a  la 
p.  855. 

Troisiemement,  le  cout  des  litiges  s'en  trouve 
considerablement  accru.  Le  demandeur  dont  les 
ressources  sont  restreintes  sera  frequemment  prive 
de  tout  recours  juridique.  Voir  P.  N.  Leval,  «The 
No-Money,  No-Fault  Libel  Suit:  Keeping  Sullivan 
in  its  Proper  Place»  (1988),  101  Harv.  L.  Rev. 
1287,  a  la  p.  1288;  A.  Lewis,  «New  York  Times  v. 
Sullivan  Reconsidered:  Time  to  Return  to  «The 
Central  Meaning  of  the  First  Amendment»» 
(1983),  83  Colum.  L.  Rev.  603;  M.  London,  «The 
«Muzzled  Media»:  Constitutional  Crisis  or  Product 
Liability  Scam?»  dans  At  What  Price?  Libel  Law 
and  Freedom  of  the  Press  (1993),  aux  pp.  17  a  20. 

Quatriemement,  on  dit  que  la  protection  de  la 
diffusion  de  declarations  fausses  impose  un  coflt 
social  considerable  en  devalorisant  la  verite  du  dis- 
cours  public.  Voir  L.  C.  Bollinger,  «The  End  of 
New  York  Times  v  Sullivan:  Reflections  on  Mas- 
son  v  New  Yorker  Magazine»,  [1991]  Sup.  Ct. 
Rev.  1,  a  la  p.  6;  J.  A.  Barron,  «Access  to  the  Press 
—  A  New  First  Amendment  Right»  (1966-67),  80 
Harv.  L.  Rev.  1641,  aux  pp.  1657  et  1658. 

Nombre  de  juristes  aux  Etats-Unis  preconisent 
la  revision  de  la  norme  enoncee  dans  New  York 
Times  c.  Sullivan.  L'un  d'entre  eux  etait  au  nombre 
des  juges  de  la  Cour  supreme  qui  ont  participe  a 
cette  decision.  Dans  Dun  &  Bradstreet,  Inc.,  pre- 
cite,  le  juge  White,  dans  des  motifs  minoritaires 
concordants  auxquels  le  juge  en  chef  Burger  a 
souscrit  sur  ce  point,  a  declare  qu'il  etait  [TRADUC- 
TION] «convaincu  que  la  cour  a  etabli  une  pondera- 
tion  imprevoyante  dans  1' affaire  New  York  Times 
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informed  about  public  officials  and  public  affairs 
and  the  competing  interest  of  those  who  have  been 
defamed  in  vindicating  their  reputation"  (p.  767). 
He  went  on  to  state  at  pp.  767-69: 

In  a  country  like  ours,  where  the  people  purport  to  be 
able  to  govern  themselves  through  their  elected  repre- 
sentatives, adequate  information  about  their  government 
is  of  transcendent  importance.  That  flow  of  intelligence 
deserves  full  First  Amendment  protection.  Criticism  and 
assessment  of  the  performance  of  public  officials  and  of 
government  in  general  are  not  subject  to  penalties 
imposed  by  law.  But  these  First  Amendment  values  are 
not  at  all  served  by  circulating  false  statements  of  fact 
about  public  officials.  On  the  contrary,  erroneous  infor- 
mation frustrates  these  values.  They  are  even  more  dis- 
served when  the  statements  falsely  impugn  the  honesty 
of  those  men  and  women  and  hence  lessen  the  confi- 
dence in  government.  As  the  Court  said  in  Gertz: 
"(T)here  is  no  constitutional  value  in  false  statements  of 
fact.  Neither  the  intentional  lie  nor  the  careless  error 
materially  advances  society's  interest  in  'uninhibited, 
robust,  and  wide-open'  debate  on  public  issues."  . . .  Yet 
in  New  York  Times  cases,  the  public  official's  complaint 
will  be  dismissed  unless  he  alleges  and  makes  out  a  jury 
case  of  a  knowing  or  reckless  falsehood.  Absent  such 
proof,  there  will  be  no  jury  verdict  or  judgment  of  any 
kind  in  his  favor,  even  if  the  challenged  publication  is 
admittedly  false.  The  lie  will  stand,  and  the  public  con- 
tinue to  be  misinformed  about  public  matters.  .  .  .  Fur- 
thermore, when  the  plaintiff  loses,  the  jury  will  likely 
return  a  general  verdict  and  there  will  be  no  judgment 
that  the  publication  was  false,  even  though  it  was  with- 
out foundation  in  reality.  The  public  is  left  to  conclude 
that  the  challenged  statement  was  true  after  all.  Their 
only  chance  of  being  accurately  informed  is  measured 
by  the  public  official's  ability  himself  to  counter  the  lie, 
unaided  by  the  courts.  That  is  a  decidedly  weak  reed  to 
depend  on  for  the  vindication  of  First  Amendment  inter- 
ests .  .  . 


Also,  by  leaving  the  lie  uncorrected,  the  New  York 
Times  rule  plainly  leaves  the  public  official  without  a 
remedy  for  the  damage  to  his  reputation.  Yet  the  Court 
has  observed  that  the  individual's  right  to  the  protection 
of  his  own  good  name  is  a  basic  consideration  of  our 


entre  le  droit  du  public  d'etre  pleinement  renseigne" 
sur  les  representants  officiels  et  sur  les  affaires 
publiques,  et  le  droit  oppos6  des  victimes  de  diffa- 
mation  de  defendre  leur  reputation*  (p.  767).  Puis 
il  a  ajoute,  aux  pp.  767  a  769: 

[TRADUCTION]  Dans  un  pays  comme  le  notre,  oil  les 
citoyens  pretendent  etre  en  mesure  de  gouverner  par 
Pintermediaire  de  representants  elus,  il  est  d'importance 
transcendante  d'etre  suffisamment  informe  sur  le  gou- 
vemement.  Tous  ces  renseignements  meritent  la  pleine 
protection  du  Premier  amendement.  La  critique  et  reva- 
luation de  la  prestation  des  representants  officiels  et  du 
gouvernement  en  general  ne  sont  pas  susceptibles  d'etre 
penalises  par  la  loi.  Toutefois,  ces  valeurs  du  Premier 
amendement  ne  sont  aucunement  servies  par  la  diffusion 
de  fausses  declarations  de  fait  sur  des  representants  offi- 
ciels. Bien  au  contraire,  les  faux  renseignements  contre- 
carrent  ces  valeurs,  lesquelles  sont  d'autant  plus  mal 
servies  lorsque  les  declarations  attaquent  faussement 
l'honnetete  d'hommes  et  de  femmes  et  aneantissent 
ainsi  la  confiance  dans  le  gouvernement.  Comme  la  cour 
l'a  dit  dans  Gertz:  «(L)es  fausses  declarations  de  fait 
n'ont  aucune  valeur  constitutionnelle.  Ni  le  mensonge 
intentionnel,  ni  l'erreur  negligente  ne  font  avancer  veri- 
tablement  le  droit  de  la  societe  a  un  debat  libre,  vigou- 
reux  et  ouvert  sur  des  questions  d'interet  public»  [.  .  .] 
Pourtant,  dans  les  affaires  du  New  York  Times,  la  plainte 
du  repr6sentant  officiel  sera  rejetee  a  moins  qu'il  allegue 
et  convainc  le  jury  que  l'auteur  savait  que  les  declara- 
tions etaient  fausses  ou  ne  se  souciait  pas  qu'elles  le 
soient.  En  1' absence  d'une  telle  preuve,  aucun  verdict  du 
jury  ni  jugement  de  quelque  sorte  ne  sera  prononce  en 
sa  faveur,  mSme  si  la  faussete  de  la  publication  en  cause 
est  admise.  Le  mensonge  subsistera  et  le  public  conti- 
nuera  d'etre  mal  informe  sur  des  questions  d'interet 
public  [.  .  .]  En  outre,  si  Faction  du  demandeur  est  reje- 
tee, il  est  probable  que  le  jury  prononcera  un  verdict 
general  et  ne  conclura  pas  a  la  faussete  de  la  publication 
meme  si,  en  realite,  celle-ci  est  denuee  de  tout  fonde- 
ment.  Le  public  n'aura  alors  plus  qu'a  conclure  que  la 
declaration  attaquee  6tait  veridique,  apres  tout.  Sa  seule 
chance  d'etre  bien  informe  est  mesuree  en  regard  de  la 
capacite  du  representant  officiel  de  refuter  le  mensonge, 
sans  l'aide  des  Uibunaux.  II  s'agit  la  d'un  bien  faible 
roseau  sur  lequel  fonder  la  defense  des  droits  garantis 
par  le  Premier  amendement  .  .  . 

De  meme,  en  laissant  persister  le  mensonge,  la  regie 
enoncee  dans  New  York  Times  prive  clairement  le  repre- 
sentant officiel  de  toute  reparation  pour  le  tort  cause  a  sa 
reputation.  Pourtant,  la  cour  a  remarque  que  le  droit  de 
la  personne  a  la  protection  de  son  nom  est  un  facteur 
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constitutional  system,  reflecting  "'our  basic  concept  of 
the  essential  dignity  and  worth  of  every  human  being  — 
a  concept  at  the  root  of  any  decent  system  of  ordered 
liberty.'"  .  .  . 

The  New  York  Times  rule  thus  countenances  two  evils: 
first,  the  stream  of  information  about  public  officials 
and  public  affairs  is  polluted  and  often  remains  polluted 
by  false  information;  and  second,  the  reputation  and 
professional  life  of  the  defeated  plaintiff  may  be 
destroyed  by  falsehoods  that  might  have  been  avoided 
with  a  reasonable  effort  to  investigate  the  facts.  In  terms 
of  the  First  Amendment  and  reputational  interests  at 
stake,  these  seem  grossly  perverse  results.  [Emphasis 
added.] 


In  the  subsequent  case  of  Coughlin  v.  Westing- 
house  Broadcasting  &  Cable,  Inc.,  476  U.S.  1187 
(1986),  the  majority  of  the  United  States  Supreme 
Court  refused  to  grant  certiorari.  Burger  CJ.  and 
Rehnquist  J.  dissented  because  of  their  view  that 
the  court  should  re-exainine  New  York  Times  v. 
Sullivan,  supra,  and  "give  plenary  attention  to  this 
important  issue"  (p.  1187). 

(ii)  Consideration  of  the  Actual  Malice  Rule  in 
the  United  Kingdom 

The  courts  in  England  have  refused  to  adopt  the 
"actual  malice"  standard.  In  Derbyshire  County 
Council  v.  Times  Newspapers  Ltd.,  [1993]  1  All 
E.R.  1011,  the  House  of  Lords  considered  an 
action  brought  by  a  municipal  council  against  the 
publisher  of  a  Sunday  newspaper.  The  claim  for 
damages,  which  was  denied,  arose  from  articles 
concerning  the  authority's  management  of  its 
superannuation  fund.  In  his  reasons,  Lord  Keith 
stated  that  public  interest  considerations  similar  to 
those  underlying  the  New  York  Times  v.  Sullivan, 
supra,  decision  were  involved  in  that  it  was  "of  the 
highest  public  importance  that  a  democratically 
elected  governmental  body,  or  indeed  any  govern- 
mental body,  should  be  open  to  uninhibited  public 
criticism"  (p.  1017).  However,  the  appropriateness 
of  the  "actual  malice"  standard  was  not  considered 
and  it  was  not  incorporated  into  the  law  of 
England.  In  fact,  Lord  Keith  stated  that  if  the  indi- 
vidual reputation  of  any  of  the  local  councillors 


fondamental  dans  notre  regime  constitutionnel,  qui 
reflete  ««notre  concept  fondamental  de  dignite  et  de 
v'aleur  essentielles  a  tout  etre  humain  —  un  concept  a  la 
base  de  tout  systeme  acceptable  de  liberte  ordon- 
nee.»»  . . . 

La  regie  enoncee  dans  New  York  Times  a  done  deux 
resultats  nefastes:  d'une  part,  le  Hot  d'information 
repandu  sur  les  representants  officiels  et  sur  les  affaires 
publiques  est  contamine  par  de  faux  renseignements  qui, 
frequemment,  subsistent;  d' autre  part,  la  reputation  et  la 
vie  professionnelle  du  demandeur  deboute  peuvent  etre 
detruites  par  des  mensonges  qui  auraient  pu  etre  evites 
si  un  effort  raisonnable  d'enqueter  sur  les  faits  avait  ete 
fourni.  Du  point  de  vue  du  Premier  amendement  et  du 
droit  a  la  reputation  en  jeu,  ces  resultats  semblerit  tres 
malencontreux.  [Je  souligne.] 

Dans  1' arret  subsequent  Coughlin  c.  West- 
inghouse  Broadcasting  &  Cable,  Inc.,  476  U.S. 
1187  (1986),  la  Cour  supreme  des  Etats-Unis  a  la 
majority  a  refuse  d'accorder  un  certiorari.  Le  juge 
en  chef  Burger  et  le  juge  Rehnquist  se  sont  ported 
dissidents,  etant  d'avis'que  la  cour  devrait  reconsi- 
derer  1' arret  New  York  Times  c.  Sullivan,  precite,  et 
[TRADUCTION]  «preter  toute  son  attention  a  cette 
importante  question*  (p.  1187). 

(ii)  L'examen  de  la  regie  de  la  malveillance 
veritable  au  Royaume-Uni 

Les  tribunaux  d'Angleterre  ont  refuse  d'adopter 
la  norme  de  la  «malveillance  veritable*.  Dans  Der- 
byshire County  Council  c.  Times  Newspapers  Ltd., 
[1993]  1  All  E.R.  1011,  la  Chambre  des  lords  etait 
saisie  d'une  action  intentee  par  un  conseil  munici- 
pal contre  l'editeur  d'un  journal  dominical.  L'ac- 
tion  en  dommages-inter6ts,  qui  a  ete  rejetee,  proce- 
dait  d' articles  se  rapportant  a  la  gestion  par  les 
autorites  de  leur  regime  de  retraite.  Dans  ses 
motifs,  lord  Keith  a  declare  que  des  considerations 
d'interet  public  semblables  a  celles  qui  avaient 
fonde  Tarrfet  New  York  Times  c.  Sullivan,  precite, 
etaient  en  jeu  en  ce  qu'il  etait  [TRADUCTION]  «de  la 
plus  haute  importance  pour  le  public  qu'un  orga- 
nisme  gouvernemental  democratiquement  elu,  ou 
en  fait  tout  organisme  gouvernemental,  puisse  etre 
critique  librement  sur  la  place  publique»  (p.  1017). 
Toutefois,  l'opportunite  de  la  norme  de  la  «mal- 
veillance  veritable*  n'a  pas  ete  examinee,  et  la 
regie  n'a  pas  ete  integree  dans  le  droit  anglais.  En 
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had  been  wrongly  damaged  by  the  impugned  pub- 
lication, they  could  have  brought  an  action  for  def- 
amation in  their  personal  capacity. 


(iii)  The  Australian  Position  on  Actual  Malice 


The  Australian  case  of  Theophanous  v.  Herald 
&  Weekly  Times  Ltd.  (1994),  124  A.L.R.  1  (H.C.), 
considered  an  action  brought  by  a  member  of  that 
country's  House  of  Representatives  in  response  to 
a  letter  to  the  editor  of  a  local  newspaper  which 
was  critical  of  his  views.  Although  a  plurality  of 
the  seven  judges  sitting  on  the  High  Court  held 
that  the  existing  law  of  defamation  curtailed  the 
constitutionally  protected  right  to  political  discus- 
sion, it  rejected  the  adoption  of  the  "actual  malice" 
standard,  stating  at  pp.  22-23: 

Even  assuming  that,  in  conformity  with  Sullivan,  the 
test  is  confined  to  plaintiffs  who  are  public  officials,  in 
our  view  it  gives  inadequate  protection  to  reputation.  . .  . 

...  the  protection  of  free  communication  does  not 
necessitate  such  a  subordination  of  the  protection  of 
individual  reputation  as  appears  to  have  occurred  in  the 
United  States. 

(iv)  The  Position  Taken  by  International  Law 
Reform  Commissions 

International  law  reform  organizations  have  also 
criticized  the  New  York  Times  v.  Sullivan  rule.  The 
Australian  Law  Reform  Commission's  Report  No. 
11,  Unfair  Publication:  Defamation  and  Privacy 
(the  Kirby  Committee  Report)  (1979),  criticized 
the  concept  of  "public  official"  on  the  basis  that  "a 
minor  elected  official  or  public  servant  [would  be] 
in  a  more  vulnerable  position  than  a  prominent 
businessman"  (p.  252).  The  United  Kingdom 
Report  of  the  Committee  on  Defamation  (the 
Faulks  Committee  Report)  (1975),  held  that  the 
rule  "would  in  many  cases  deny  a  just  remedy  to 
defamed  persons"  (p.  169).  Finally,  the  Irish  Law 
Reform  Commission's  Report  on  the  Civil  Law  of 
Defamation  (the  Keane  Final  Report)  (1991), 
stated  that  "while  the  widest  possible  range  of  crit- 
icism of  public  officials  and  public  figures  is  desir- 


fait,  lord  Keith  a  declare  que,  si  la  reputation  de 
l'un  des  conseillers  municipaux  avait  ete  temie  a 
tort  par  la  publication  contestee,  il  aurait  pu  inten- 
ter  une  action  en  diffamation  en  sa  qualite  person- 
nels. 

(iii)  La  position  australienne  a  1'egard  de  la 
malveillance  veritable 

Dans  l'affaire  australienne  Theophanous  c. 
Herald  &  Weekly  Times  Ltd.  (1994),  124  A.L.R.  1 
(H.C.),  une  action  etait  intentee  par  un  membre  de 
la  Chambre  des  representants  en  reponse  a  une  let- 
tre  envoyee  au  redacteur  d'un  journal  local  qui  cri- 
tiquait  ses  opinions.  Bien  qu'une  majorite  des  sept 
juges  de  la  Haute  Cour  ait  conclu  que  le  droit  de  la 
diffamation  existant  portait  atteinte  au  droit  consti- 
tutionnellement  protege  au  debat  politique,  elle  a 
rejete  l'adoption  de  la  norme  de  la  «malveillance 
veritable*,  declarant  aux  pp.  22  et  23: 

[TRADUCTION]  Meme  a  supposer  que,  conformement  a 
l'arret  Sullivan,  le  critere  soit  confine  aux  titulaires 
d'une  charge  publique,  a  notre  avis  il  offre  une  protec- 
tion inadequate  a  la  reputation  ... 

...  la  protection  de  la  libre  communication  ne  requiert 
pas  semblable  subordination  de  la  protection  de  la  repu- 
tation d'une  personne,  comme  il  parait  s'etre  produit 
aux  Etats-Unis. 

(iv)  La  position  des  commissions  de  reforme  du 
droit  internationales 

Les  organisations  internationales  de  reforme  du 
droit  ont  egalement  critique  la  regie  6noncee  dans 
New  York  Times  c.  Sullivan.  Les  auteurs  du  rapport 
n°  11,  Unfair  Publication:  Defamation  and  Pri- 
vacy (le  Kirby  Committee  Report)  (1979),  de  la 
Commission  de  reforme  du  droit  de  l'Australie, 
ont  critique  le  concept  de  «representant  officiel» 
pour  le  motif  qu'  [TRADUCTION]  «un  representant 
elu  de  rang  moins  eleve  ou  un  fonctionnaire 
[seraient]  dans  une  position  plus  vulnerable  que 
1'homme  d'affaires  en  vue»  (p.  252).  Le  Report  of 
the  Committee  on  Defamation  du  Royaume-Uni  (le 
Faulks  Committee  Report)  (1975),  conclut  que  la 
regie  [TRADUCTION]  «priverait  souvent  les  victimes 
de  la  diffamation  d'une  reparation  juste»  (p.  169). 
Enfin,  le  Report  on  the  Civil  Law  of  Defamation 
(le  Keane  Final  Report)  (1991),  de  la  Commission 
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able,  statements  of  fact  contribute  meaningfully  to 
public  debate  only  if  they  are  true"  (p.  82). 


(e)  Conclusion:  Should  the  Law  of  Defamation 
be  Modified  by  Incorporating  the  Sullivan 
Principle! 

The  New  York  Times  v.  Sullivan  decision  has 
been  criticized  by  judges  and  academic  writers  in 
the  United  States  and  elsewhere.  It  has  not  been 
followed  in  the  United  Kingdom  or  Australia.  I 
can  see  no  reason  for  adopting  it  in  Canada  in  an 
action  between  private  litigants.  The  law  of  defa- 
mation is  essentially  aimed  at  the  prohibition  of  the 
publication  of  injurious  false  statements.  It  is  the 
means  by  which  the  individual  may  protect  his  or 
her  reputation  which  may  well  be  the  most  distin- 
guishing feature  of  his  or  her  character,  personality 
and,  perhaps,  identity.  I  simply  cannot  see  that  the 
law  of  defamation  is  unduly  restrictive  or  inhib- 
iting. Surely  it  is  not  requiring  too  much  of  indi- 
viduals that  they  ascertain  the  truth  of  the  allega- 
tions they  publish.  The  law  of  defamation  provides 
for  the  defences  of  fair  comment  and  of  qualified 
privilege  in  appropriate  cases.  Those  who  publish 
statements  should  assume  a  reasonable  level  of 
responsibility. 

The  Canadian  Daily  Newspaper  Association 
indicated,  in  its  response  to  A  Consultation  Draft 
of  the  General  Limitations  Act  (September  1991) 
at  p.  3,  that  the  law  of  libel  is  a  "carefully-crafted 
regime"  which  has  "functioned  fairly  for  the  media 
and  for  complainants  for  many  years".  Freedom  of 
speech,  like  any  other  freedom,  is  subject  to  the 
law  and  must  be  balanced  against  the  essential 
need  of  the  individuals  to  protect  their  reputation. 
The  words  of  Diplock  J.  in  Silkin  v.  Beaverbrook 
Newspapers  Ltd.,  [1958]  1  W.L.R.  743,  at  pp.  745- 
46,  are  worth  repeating: 


de  reTorme  du  droit  de  Tlrlande,  a  declare  que 
[TRADUCTION]  «s'il  est  souhaitable  que  les  repre- 
sentants  officiels  et  les  personnalites  publiques  fas- 
sent  l'objet  d'une  critique  qui  soit  la  plus  vaste 
possible,  les  declarations  de  fait  ne  contribuent  de 
facon  significative  au  d6bat  public  que  si  elles  sont 
veridiques»  (p.  82). 

e)  Conclusion:  Devrait-on  modifier  le  droit  de 
la  diffamation  en  y  introduisant  le  principe 
enonce  dans  Sullivanl 

L' arret  New  York  Times  c.  Sullivan  a  6t£  critique 
par  les  juges  et  les  auteurs  aux  fitats-Unis  et  ail- 
leurs.  II  n'a  pas  ete  suivi  au  Royaume-Uni,  ni  en 
Australie,  et  je  ne  vois  aucune  raison  de  1'adopter 
au  Canada  dans  une  action  opposant  des  plaideurs 
prives.  Le  droit  de  la  diffamation  vise  essentielle- 
ment  a  interdire  la  publication  de  propos  faux  et 
injurieux.  C'est  le  moyen  grace  auquel  la  personne 
peut  proteger  sa  reputation,  qui  pourrait  tres  bien 
constituer  l'attribut  le  plus  determinant  de  sa 
moralite,  de  sa  personnalite  et  peut-Stre  meme  de 
son  identite.  Je  ne  pense  tout  simplement  pas  que 
le  droit  de  la  diffamation  soit  indument  restrictif  ou 
inhibitif.  De  toute  evidence,  ce  n'est  pas  trop  exi- 
ger  des  individus  qu'ils  verifient  la  verite  des  alle- 
gations qu'ils  publient.  Le  droit  de  la  diffamation 
permet  la  defense  du  commentaire  loyal  et  de  l'im- 
munite  relative  dans  les  cas  appropries.  Ceux  qui 
publient  des  declarations  devraient  assumer  un 
niveau  raisonnable  de  responsabilite. 

L' Association  canadienne  des  editeurs  de  quoti- 
diens  a  indique,  dans  sa  reponse  a  un  document 
intitule  A  Consultation  Draft  of  the  General  Limi- 
tations Act  (septembre  1991)  a  la  p.  3,  que  le  droit 
du  libelle  est  [TRADUCTION]  «un  regime  soigneuse- 
ment  elabore  [qui]  a  fonctionne  equitablement  tant 
pour  les  medias  que  pour  les  plaignants  pendant  de 
nombreuses  annees».  La  liberie  de  parole,  comme 
toute  autre  liberie,  est  assujettie  a  la  loi  et  doit  etre 
mesuree  en  regard  de  la  necessite  essentielle  pour 
les  individus  de  proteger  leur  reputation.  Les 
termes  du  juge  Diplock  dans  Silkin  c.  Beaverbrook 
Newspapers  Ltd.,  [1958]  1  W.L.R.  743,  aux 
pp.  745  et  746,  meritent  d'etre  repetes: 


1188 


HILL  V.  CHURCH  OF  SCIENTOLOGY      Cory  J. 


[1995]  2  S.C.R. 


Freedom  of  speech,  like  the  other  fundamental  free- 
doms, is  freedom  under  the  law,  and  over  the  years  the 
law  has  maintained  a  balance  between,  on  the  one  hand, 
the  right  of  the  individual . .  .  whether  he  is  in  public  life 
or  not,  to  his  unsullied  reputation  if  he  deserves  it,  and 
on  the  other  hand  ...  the  right  of  the  public  ...  to 
express  their  views  honestly  and  fearlessly  on  matters  of 
public  interest,  even  though  that  involves  strong  criti- 
cism of  the  conduct  of  public  people. 

None  of  the  factors  which  prompted  the  United 
States  Supreme  Court  to  rewrite  the  law  of  defa- 
mation in  America  are  present  in  the  case  at  bar. 
First,  this  appeal  does  not  involve  the  media  or 
political  commentary  about  government  policies. 
Thus  the  issues  considered  by  the  High  Court  of 
Australia  in  Theophanous,  supra,  are  also  not 
raised  in  this  case  and  need  not  be  considered. 


140  Second,  a  review  of  jury  verdicts  in  Canada 
reveals  that  there  is  no  danger  of  numerous  large 
awards  threatening  the  viability  of  media  organiza- 
tions. Finally,  in  Canada  there  is  no  broad  privi- 
lege accorded  to  the  public  statements  of  govern- 
ment officials  which  needs  to  be  counterbalanced 
by  a  similar  right  for  private  individuals. 


[TRADUCTION]  Comme  toute  autre  liberte  fondamentale, 
la  liberte  de  parole  s'exerce  en  vertu  du  droit;  au  fil  des 
ans,  le  droit  a  maintenu  un  equilibre  entre,  d'une  part,  le 
droit  de  la  personne  [...],  qu'elle  mene  une  vie  publique 
ou  non,  a  une  reputation  intacte,  si  elle  le  merite  et, 
d' autre  part,  [.  .  .]  le  droit  du  public  [. . .]  d'exprimer  ses 
opinions  honnetement  et  sans  crainte  sur  des  questions 
d'interet  public,  meme  si  cela  implique  une  critique 
severe  du  comportement  des  personnalites  publiques. 

Aucun  des^  facteurs  qui  ont  amene  la  Cour 
supreme  des  Etats-Unis  a  reformuler  le  droit  de  la 
diffamation  aux  Etats-Unis  ne  se  presentent  en 
l'espece.  D'une  part,  le  pourvoi  ne  porte  ni  sur  les 
medias,  ni  sur  un  commentaire  politique  des  deci- 
sions du  gouvernement.  Les  questions  examinees 
par  la  Haute  Cour  de  l'Australie  dans  Theopha- 
nous, precite,  n'ont  done  pas.ete  soulevees  en  l'es- 
pece, et  n'ont  pas  a  etre  considerees. 

D'  autre  part,  un  examen  des  verdicts  de  jury  au 
Canada  revele  que  la  viabilite  des  organisations 
mediatiques  n'est  pas  menacee  par  un  risque  de 
dommages-interets  eleves  et  frequents.  Enfin,  au 
Canada,  on  n'accorde  aux  declarations  publiques 
des  representants  du  gouvernement  aucune  immu- 
nite  generate  qui  demande  a  etre  contrebalancee 
par  un  droit  de  meme  nature  pour  les  particuliers. 


In  conclusion,  in  its  application  to  the  parties  in 
this  action,  the  common  law  of  defamation  com- 
plies with  the  underlying  values  of  the  Charter  and 
there  is  no  need  to  amend  or  alter  it. 


En  conclusion,  dans  son  application  aux  parties 
en  l'espece,  la  common  law  de  la  diffamation  res- 
pecte  les  valeurs  de  la  Charte  et  il  n'est  pas  besoin 
de  la  modifier. 


Consideration  must  now  be  given  to  the  submis- 
sion made  on  behalf  of  Morris  Manning  that  the 
defence  of  qualified  privilege  should  be  expanded 
to  include  reports  upon  pleadings  and  court  docu- 
ments that  have  been  filed  or  are  at  the  point  of 
being  filed. 

(f)  Should  the  Common  Law  Defence  of  Quali- 
fied Privilege  be  Expanded  to  Comply  with 
Charter  Values! 

Qualified  privilege  attaches  to  the  occasion  upon 
which  the  communication  is  made,  and  not  to  the 
communication  itself.  As  Lord  Atkinson  explained 
in  Adam  v.  Ward,  [1917]  A.C.  309  (H.L.),  at 
p.  334: 


II  y  a  maintenant  lieu  de  considerer  1' argument 
avance  pour  le  compte  de  Morris  Manning,  selon 
lequel  il  y  a  lieu  d'etendre  la  defense  d'immunite 
relative  aux  comptes  rendus  concernant  les  actes 
de  procedure  et  les  documents  judiciaires  qui  sont 
deposes  ou  sur  le  point  de  l'etre. 

f)  Faut-il  elargir  la  defense  d'immunite  relative 
en  common  law  pour  la  rendre  conforme  aux 
valeurs  de  la  Charte1} 

L'immunite  relative  se  rattache  aux  circons- 
tances  entourant  la  communication,  et  non  a  la 
communication  elle-meme.  Comme  l'explique  lord 
Atkinson  dans  Adam  c.  Ward,  [1917]  A.C.  309 
(C.L.),  a  la  p.  334: 
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...  a  privileged  occasion  is  ...  an  occasion  where  the 
person  who  makes  a  communication  has  an  interest  or  a 
duty,  legal,  social,  or  moral,  to  make  it  to  the  person  to 
whom  it  is  made,  and  the  person  to  whom  it  is  so  made 
has  a  corresponding  interest  or  duty  to  receive  it.  This 
reciprocity  is  essential. 

This  passage  was  quoted  with  approval  in 
McLoughlin  v.  Kutasy,  [1979]  2  S.C.R.  311,  at 
p.  321. 

The  legal  effect  of  the  defence  of  qualified  privi- 
lege is  to  rebut  the  inference,  which  normally 
arises  from  the  publication  of  defamatory  words, 
that  they  were  spoken  with  malice.  Where  the 
occasion  is  shown  to  be  privileged,  the  bona  fides 
of  the  defendant  is  presumed  and  the  defendant  is 
free  to  publish,  with  impunity,  remarks  which  may 
be  defamatory  and  untrue  about  the  plaintiff.  How- 
ever, the  privilege  is  not  absolute  and  can  be 
defeated  if  the  dominant  motive  for  publishing  the 
statement  is  actual  or  express  malice.  See  Hor- 
rocks  v.  Lowe,  [1975]  A.C.  135  (H.L.),  at  p.  149. 

Malice  is  commonly  understood,  in  the  popular 
sense,  as  spite  or  ill-will.  However,  it  also 
includes,  as  Dickson  J.  (as  he  then  was)  pointed 
out  in  dissent  in  Cherneskey,  supra,  at  p.  1099, 
"any  indirect  motive  or  ulterior  purpose"  that  con- 
flicts with  the  sense  of  duty  or  the  mutual  interest 
which  the  occasion  created.  See,  also,  Taylor  v. 
Despard,  [1956]  O.R.  963  (C.A.).  Malice  may  also 
be  established  by  showing  that  the  defendant  spoke 
dishonestly,  or  in  knowing  or  reckless  disregard 
for  the  truth.  See  McLoughlin,  supra,  at  pp.  323- 
24,  and  Netupsky  v.  Craig,  [1973]  S.C.R.  55,  at  pp. 
61-62. 


Qualified  privilege  may  also  be  defeated  when 
the  limits  of  the  duty  or  interest  have  been 
exceeded.  See  The  Law  of  Defamation  in  Canada, 
supra,  at  pp.  13-193  and  13-194;  Salmond  and 
Heuston  on  the  Law  of  Torts  (20th  ed.  1992),  at  pp. 
166-67.  As  Lorebura  E.  stated  at  pp.  320-21  in 
Adam  v.  Ward,  supra: 


[TRADUCTION]  . . .  il  y  a  immunity  relative  [. . .]  dans  des 
circonstances  ou  la  personne  qui  donne  des  renseigne- 
ments  a  un  interet  ou  une  obligation  legale,  sociale  ou 
morale,  de  les  donner  a  la  personne  a  qui  elle  les  fournit 
et  la  personne  qui  les  recoit  a  un  interet  ou  une  obliga- 
tion correspondant  de  les  recevoir.  La  reciprocite  est 
essentielle. 

Ce  passage  a  6te  cite  et  approuve  dans  l'arrSt 
McLoughlin  c.  Kutasy,  [1979]  2  R.C.S.  311,  a  la 
p.  321. 

La  defense  d' immunite  relative  a  pour  effet  en 
droit  de  r6futer  1' inference,  qui  normalement 
decoule  de  la  publication  de  propos  diffamatoires, 
que  ceux-ci  etaient  motives  par  la  malveillance. 
Lorsque  Ton  etablit  qu'il  y  a  immunite,  la  bonne 
foi  du  defendeur  est  presumee  et  ce  demier  est 
alors  libre  de  publier  en  toute  impunite  des 
remarques  sur  le  demandeur,  qui  peuvent  Stre  dif- 
famatoires et  inexactes.  Toutefois,  1' immunite 
n'est  pas  absolue  et  peut  etre  levee  si  la  publication 
est  principalement  motivee  par  la  malveillance 
veritable  ou  expresse.  Voir  Horrocks  c.  Lowe, 
[1975]  A.C.  135  (C.L.),  a  la  p.  149. 

Ordinairement,  la  malveillance  s'entend  dans  le 
sens  populaire  de  la  rancune  ou  de  l'animosite. 
Toutefois,  elle  comprend  egalement,  comme  le 
juge  Dickson  (plus  tard  Juge  en  chef)  l'a  souligne 
en  dissidence  dans  Cherneskey,  precit6,  a  la  p. 
1099,  «tout  motif  indirect  ou  cache»  qui  entre  en 
conflit  avec  le  sens  du  devoir  ou  1' interet  mutuel 
que  1' occasion  a  cree.  Voir  egalement  Taylor  c. 
Despard,  [1956]  O.R.  963  (C.A.).  On  etablira  ega- 
lement l'existence  de  la  malveillance  en  d6mon- 
trant  que  le  defendeur  a  parte  avec  malhonnStete, 
ou  au  mepris  delibere  ou  indifferent  de  la  v6rite. 
Voir  McLoughlin,  precite,  aux  pp.  323  et  324,  et 
Netupsky  c.  Craig,  [1973]  R.C.S.  55,  aux  pp.  61  et 
62. 

L' immunite  relative  peut  egalement  cesser 
d'exister  lorsqu'on  a  passe  outre  aux  limites  du 
devoir  ou  de  l'interel.  Voir  The  Law  of  Defamation 
in  Canada,  op.  cit,  aux  pp.  13-193  et  13-194;  Sal- 
mond and  Heuston  on  the  Law  of  Torts  (20e  6d. 
1992),  aux  pp.  166  et  167.  Comme  l'a  dit  le  comte 
Loreburn  aux  pp.  320  et  321  dans  Adam  c.  Ward, 
pr6cit6: 
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...  the  fact  that  an  occasion  is  privileged  does  not  nec- 
essarily protect  all  that  is  said  or  written  on  that  occa- 
sion. Anything  that  is  not  relevant  and  pertinent  to  the 
discharge  of  the  duty  or  the  exercise  of  the  right  or  the 
safeguarding  of  the  interest  which  creates  the  privilege 
will  not  be  protected. 

In  other  words,  the  information  communicated 
must  be  reasonably  appropriate  in  the  context  of 
the  circumstances  existing  on  the  occasion  when 
that  information  was  given.  For  example,  in  Doug- 
las v.  Tucker,  [1952]  1  S.C.R.  275,  the  defendant, 
during  an  election  campaign,  stated  that  the  plain- 
tiff, who  was  the  officer  of  an  investment  com- 
pany, had  charged  a  farmer  and  his  wife  an  exorbi- 
tant rate  of  interest  causing  them  to  lose  their 
property.  The  plaintiff  maintained  that  the  allega- 
tion was  without  foundation.  In  response,  the 
defendant  asserted  that  the  plaintiff  was  facing  a 
charge  of  fraud  which  had  been  adjourned  until 
after  the  election.  This  Court  held  that  the  defen- 
dant had  an  interest  in  responding  to  the  plaintiffs 
denial,  thereby  giving  rise  to  an  occasion  of  quali- 
fied privilege.  However,  it  ruled  that  the  occasion 
was  exceeded  because  the  defendant's  comments 
went  beyond  what  was  "germane  and  reasonably 
appropriate"  (p.  286). 

In  Sun  Life  Assurance  Co.  of  Canada  v.  Dalrym- 
ple,  [1965]  S.C.R.  302,  the  district  manager  of  the 
defendant  insurance  company  threatened  to  resign 
and  take  the  district  agents  with  him.  This  Court 
held  that  it  fell  within  the  scope  of  the  privilege  for 
the  company  to  make  certain  defamatory  com- 
ments about  the  plaintiff  in  order  to  dissuade  its 
agents  from  leaving. 

The  principal  question  to  be  answered  in  this 
appeal  is  whether  the  recitation  of  the  contents  of 
the  notice  of  motion  by  Morris  Manning  took 
place  on  an  occasion  of  qualified  privilege.  If  so,  it 
remains  to  be  determined  whether  or  not  that  privi- 
lege was  exceeded  and  thereby  defeated. 

The  traditional  common  law  rule  with  respect  to 
reports  on  documents  relating  to  judicial  proceed- 
ings is  set  out  in  Gatley  on  Libel  and  Slander  (8th 
ed.  1981),  at  p.  252,  in  these  words: 


[TRADUCTION] .  .  .  l'immunite"  resultant  d'une  situation 
ne  couvre  pas  necessairement  tout  ce  qui  est  dit  ou  ecrit 
a  cette  occasion.  Ce  qui  n'a  rien  a  voir  avec  l'execution 
du  devoir,  avec  l'exercice  du  droit  ou  avec  la  sauve- 
garde  de  1'interet  qui  cree  l'immunite  ne  sera  pas  pro- 
t6ge\ 

En  d'autres  mots,  l'information  communiquee 
doit  Stre  raisonnablement  appropriee  dans  les  cir- 
constances  qui  prevalaient  lorsque  l'information  a 
ete  transmise.  Par  exemple,  dans  l'affaire  Douglas 
c.  Tucker,  [1952]  1  R.C.S.  275,  le  defendeur  a  dit, 
au  cours  d'une  campagne  electorate,  que  le  deman- 
deur,  dirigeant  d'une  societe  d'investissement, 
avait  exige  d'un  fermier  et  de  son  epouse  un  taux 
d'interet  exorbitant  qui  leur  avait  fait  perdre  leur 
propriete.  Le  demandeur  a  soutenu  que  1'  allegation 
n'etait  pas  fondee.  Le  defendeur  a  repondu  que  le 
demandeur  faisait  face  a  une  accusation  de  fraude 
qui  avait  ete  ajournee  apres  l'election.  Notre  Cour 
a  conclu  que  le  defendeur  avait  un  interet  a  repon- 
dre  a  la  delegation  du  demandeur,  ce  qui  donnait 
naissance  a  une  situation  d'immunite  relative.  Elle 
a  cependant  statue  que  le  defendeur  avait  abuse  de 
la  situation  parce  que  ses  commentaires  allaient 
au-dela  de  ce  qui  etait  [TRADUCTION]  «pertinent  et 
raisonnablement  approprie»  (p.  286). 

Dans  Sun  Life  Assurance  Co.  of  Canada  c.  Dal- 
rymple,  [1965]  R.C.S.  302,  le  directeur  de  district 
de  la  compagnie  d'assurances  defenderesse  a 
menace"  de  d6missionner  et  d'emmener  les  agents 
de  district  avec  lui.  Notre  Cour  a  conclu  que  cer- 
tains commentaires  diffamatoires  faits  par  la  com- 
pagnie au  sujet  du  demandeur,  pour  dissuader  ses 
agents  de  partir,  etaient  couverts  par  rimmunite. 

La  question  principale  a  laquelle,  il  faut  r£pondre 
dans  le  present  pourvoi  est  de  savoir  si  la  lecture 
du  contenu  de  l'avis  de  requete  par  Morris  Man- 
ning jouissait  de  rimmunite  relative.  Dans  l'affir- 
mative,  il  reste  a  determiner  si  on  a  abuse  de  rim- 
munite et  si  elle  a  done  cesse"  d'etre. 

La  regie  de  common  law  traditionnelle  relative  a 
la  description  de  documents  lies  a  une  procedure 
judiciaire  est  enoncee  dans  les  termes  suivants 
dans  Gatley  on  Libel  and  Slander  (8e  6d.  1981),  a 
la  p.  252: 
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The  rule  of  law  is  that,  where  there  are  judicial  proceed- 
ings before  a  properly  constituted  judicial  tribunal  exer- 
cising its  jurisdiction  in  open  court,  then  the  publication 
without  malice  of  a  fair  and  accurate  report  of  what 
takes  place  before  that  tribunal  is  privileged. 

See,  also,  The  Law  of  Defamation  in  Canada, 
supra,  at  pp.  14-35,  14-42;  Carter-Ruck  on  Libel 
and  Slander,  supra,  at  pp.  140-41. 

The  rationale  behind  this  rule  is  that  the  public 
has  a  right  to  be  informed  about  all  aspects  of  pro- 
ceedings to  which  it  has  the  right  of  access.  This  is 
why  a  news  report  referring  to  the  contents  of  any 
document  filed  as  an  exhibit,  or  admitted  as  evi- 
dence during  the  course  of  the  proceedings,  is  priv- 
ileged. However,  the  common  law  immunity  was 
not  extended  to  a  report  on  pleadings  or  other  doc- 
uments which  had  not  been  filed  with  the  court  or 
referred  to  in  open  court.  Duff  C.J.  explained  the 
reasoning  for  this  in  Gazette  Printing  Co.  v.  Shal- 
low (1909),  41  S.C.R.  339,  at  p.  360: 

The  publicity  of  proceedings  involving  the  conduct  of  a 
judicial  authority  serves  the  important  purposes  of 
impressing  those  concerned  in  the  administration  of  jus- 
tice with  a  sense  of  public  responsibility,  and  of  afford- 
ing every  member  of  the  community  an  opportunity  of 
observing  for  himself  the  mode  in  which  the  business  of 
the  public  tribunals  is  carried  on;  but  no  such  object 
would  appear  to  be  generally  served  by  applying  the 
privilege  to  the  publication  of  preliminary  statements  of 
claims  and  defence  relating  only  to  private  transactions; 
formulated  by  the  parties  themselves;  in  respect  of 
which  no  judicial  action  has  been  taken,  and  upon  which 
judicial  action  may  never  be  invoked.  It  is  only  when 
such  preliminary  statements  or  the  claims  or  defences 
embodied  in  them  form  the  basis  or  the  subject  of  some 
hearing  before,  or  some  action  by,  a  court  or  a  judicial 
officer,  that  their  contents  can  become  the  object  of  any 
real  public  concern  as  touching  the  public  administra- 
tion of  justice. 

In  Edmonton  Journal,  supra,  at  pp.  1338-40,  I 
noted  that  the  public  scrutiny  of  our  courts  by  the 
press  was  fundamentally  important  in  our  demo- 
cratic society  and  that  s.  2(b)  protected  not  only 
speakers,  but  listeners  as  well.  This  right  to  report 
on  court  proceedings  extended  to  pleadings  and 


[traduction]  Suivant  la  regie  de  droit,  lorsque  des  pro- 
cedures judiciaires  sont  institutes  devant  un  tribunal 
16gitimement  constitue,  qui  exerce  sa  competence  en 
seance  publique,  la  publication  sans  malveillance  d'un 
compte  rendu  juste  et  exact  de  ce  qui  se  passe  devant  ce 
tribunal  jouit  de  Pimmunite. 

Voiregalement  The  Law  of  Defamation  in  Canada, 
op.  cit.,  aux  pp.  14-35,  14-42;  Carter-Ruck  on 
Libel  and  Slander,  op.  cit.,  aux  pp.  140  et  141. 

Cette  regie  repose  sur  le  droit  du  public  d'etre 
informe  de  tous  les  aspects  d'une  instance  a 
laquelle  il  a  droit  d'acces.  C'est  la  raison  pour 
laquelle  tout  reportage  concernant  le  contenu  d'un 
document  verse'  au  dossier  ou  admis  en  preuve 
dans  le  cadre  de  la  procedure  est  protege\  L' immu- 
nity de  common  law  n'a  cependant  pas  ete  etendue 
aux  comptes  rendus  concernant  des  actes  de  proce- 
dure ou  autres  documents  qui  n'ont  pas  ete  deposes 
aupres  du  tribunal,  ni  mentionnes  en  audience 
publique.  Le  juge  en  chef  Duff  a  explique  la  raison 
de  cette  regie  dans  Gazette  Printing  Co.  c.  Shallow 
(1909),  41  R.C.S.  339,  a  la  p.  360: 

[traduction]  La  publicite  de  procedures  mettant  en 
cause  la  conduite  d'une  autorite  judiciaire  sert  deux 
objectifs  importants:  donner  a  ceux  qui  travaillent  a 
1' administration  de  la  justice  un  sens  de  responsabilite 
envers  le  public  et  offrir  a  chaque  membre  de  la  collecti- 
vite  l'occasion  d'observer  par  lui-meme  le  fonctionne- 
ment  des  tribunaux  publics;  toutefois,  de  facon  generale, 
on  ne  parait  pas  servir  ces  objectifs  en  revetant  de  l'im- 
munite  la  publication  des  exposes  preliminaires  des 
reclamations  et  des  d6fenses  visant  un  litige  priv6,  for- 
mulas par  les  parties  elles-memes,  relativerrient  aux- 
quels  aucune  action  judiciaire  n'a  ete  institute,  et  sur  le 
fondement  desquels  aucune  action  judiciaire  ne  sera 
peut-etre  jamais  invoquee.  Ce  n'est  que  lorsque  les 
exposes  pr61iminaires  des  reclamations  ou  les  defenses 
qui  y  sont  enoncees  sont  le  fondement  ou  Fobjet  d'une 
audience  devant  un  tribunal  ou  un  officier  de  justice,  ou 
d'une  action  de  leur  part,  que  leur  contenu  peut  reelle- 
ment  concemer  le  public  en  ce  qu'ils  touche  a  1' admi- 
nistration publique  de  la  justice. 

Dans  l'arrgt  Edmonton  Journal,  pr6cite\  aux  pp. 
1338  a  1340,  j'ai  soulign£  que  1'examen  public  de 
nos  tribunaux  par  la  presse  6tait  fondamentalement 
important  dans  notre  soci6te  democratique  et  que 
l'al.  2b)  protegeait  autant  celui  qui  s'exprime  que 
celui  qui  l'ecoute.  Ce  droit  de  rendre  compte  des 
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court  documents  filed  before  trial,  since  access  to 
these  documents  served  the  same  societal  needs  as 
reporting  on  trials.  Even  in  private  actions,  such  as 
those  for  wrongful  dismissal  or  for  personal  dam- 
ages, the  public  may  well  have  an  interest  in 
knowing  the  kinds  of  submissions  which  can  be 
put  forward. 


Both  societal  standards  and  the  legislation  have 
changed  with  regard  to  access  to  court  documents. 
When  the  qualified  privilege  rule  was  set  out  in 
Sliallow,  supra,  court  documents  were  not  open  to 
the  public.  Today,  the  right  of  access  is  guaranteed 
by  legislative  provision,  in  this  case  s.  137(1)  of 
the  Courts  of  Justice  Act,  R.S.O.  1990,  c.  C.43.  As 
well,  s.  2(b)  of  the  Charter  may  in  some  circum- 
stances provide  a  basis  for  gaining  access  to  some 
court  documents.  However,  just  as  s.  137(1)  pro- 
vides for  limitations  on  the  right  of  access  to  court 
documents,  so  too  is  the  s.  2(b)  guarantee  subject 
to  reasonable  limits  that  can  be  demonstrably  justi- 
fied in  a  free  and  democratic  society.  This  Court's 
reasons  in  Canadian  Newspapers  Co.  v.  Canada 
(Attorney  General),  [1988]  2  S.C.R.  122,  provide 
an  illustration  of  the  kind  of  restriction  that  has 
been  upheld  in  relation  to  information  flowing 
from  court  proceedings.  In  that  case,  the  constitu- 
tionality of  s.  442(3)  of  the  Criminal  Code  was 
upheld.  It  imposed  a  publication  ban  on  the  iden- 
tity of  a  complainant  in  sexual  assault  cases  (or 
any  information  that  might  disclose  her  identity) 
upon  the  request  of  that  complainant.  There  is  no 
need  to  elaborate  further  on  the  scope  of  access, 
however,  since  it  does  not  arise  on  the  facts  of  this 
case.  It  is  sufficient  to  observe  that,  in  appropriate 
circumstances,  s.  2(b)  may  provide  the  means  to 
gain  access  to  court  documents.  It  follows  that  the 
concept  of  qualified  privilege  should  be  modified 
accordingly. 


The  public  interest  in  documents  filed  with  the 
court  is  too  important  to  be  defeated  by  the  kind  of 
technicality  which  arose  in  this  case.  The  record 


procedures  judiciaires  s'6tendait  aux  actes  de  pro- 
cedure et  documents  judiciaires  deposes  avant  le 
proces  puisque  Faeces  a  ces  documents  servait, 
dans  la  societe,  la  meme  exigence  que  les  repor- 
tages sur  les  proces.  Meme  dans  les  actions  pri- 
vees,  comme  les  actions  pour  congediement  injus- 
tifie  ou  dommages-inteYSts  personnels,  le  public 
peut  avoir  quelque  interet  a  connaitre  la  nature  des 
pretentions  qui  peuvent  etre  avancdes. 

Les  normes  de  la  societe  et  la  loi  ont  change 
dans  le  domaine  de  faeces  aux  documents  judi- 
ciaires. Lorsque  la  regie  de  l'immunite  relative  a 
ete  enoncee  dans  Shallow,  precite,  le  public  n'avait 
pas  acces  a  ces  documents.  Aujourd'hui,  le  droit 
d'acces  est  garanti  par  une  disposition  legislative, 
en  l'espece  le  par.  137(1)  de  la  Loi  sur  les  tribu- 
naux  judiciaires,  L.R.O.  1990,  ch.  C.43.  De  meme, 
on  peut  se  fonder  sur  l'al.  2b)  de  la  Charte,  dans 
certaines  circonstances,  pour  obtenir  acces  a  cer- 
tains documents  judiciaires.  Cependant,  tout 
comme  le  par.  137(1)  prevoit  des  limites  au  droit 
d'acces  a  des  documents  judiciaires,  la  garantie 
offerte  par  l'al.  2b)  est  assujettie  a  des  limites  rai- 
sonnables  dont  la  justification  peut  se  demontrer 
dans  une  societe  libre  et  democratique.  Les  motifs, 
dans  1' arret  de  notre  Cour  Canadian  Newspapers 
Co.  c.  Canada  (Procureur  general),  [1988]  2 
R.C.S.  122,  donnent  un  exemple  du  genre  de  res- 
triction qui  a  ete  confirmee  relativement  a  1' infor- 
mation decoulant  de  procedures  judiciaires.  Cet 
arrgt  a  confirme  la  constitutionnalite  du  par.  442(3) 
du  Code  criminel  qui  imposait  une  interdiction  de 
publication  de  l'identite  de  la  plaignante  dans  les 
affaires  d' agression  sexuelle  (ou  de  tout  renseigne- 
ment  qui  pourrait  devoiler  son  identite)  sur 
demande  de  cette  plaignante.  II  n'est  cependant  pas 
necessaire  de  s'etendre  davantage  sur  la  portee  de 
l'acces,  puisque  les  faits  de  l'espece  ne  soulevent 
pas  cette  question.  II  suffit  de  faire  observer  que, 
dans  des  circonstances  appropriees,  l'al.  2b)  peut 
fournir  le  moyen  d' obtenir  l'acces  a  des  docu- 
ments judiciaires.  II  faut  done  modifier  le  concept 
de  rimmunite  relative  en  consequence. 

L'interet  du  public  dans  les  documents  deposes 
en  justice  est  trap  important  pour  y  opposer  la  con- 
sideration de  procedure  soulev6e  en  l'espece.  Le 
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demonstrates  that,  prior  to  holding  the  press  con- 
ference, Morris  Manning  had  every  intention  of 
initiating  the  contempt  action  in  accordance  with 
the  prevailing  rules,  and  had  given  instructions  to 
this  effect.  In  fact,  the  proper  documents  were 
served  and  filed  the  very  next  morning.  The  fact 
that,  by  some  misadventure,  the  strict  procedural 
requirement  of  filing  the  documents  had  not  been 
fulfilled  at  the  time  of  the  press  conference  should 
not  defeat  the  qualified  privilege  which  attached  to 
this  occasion. 


dossier  reVele  qu'avant  de  tenir  la  conference  de 
presse,  Morris  Manning  avait  la  ferme  intention 
d'introduire  Taction  pour  outrage  conformement 
aux  regies  qui  existaient  alors,  et  qu'il  avait  donne 
des  instructions  dans  ce  sens.  En  fait,  les  docu- 
ments appropries  ont  ete  signifies  et  deposes  des  le 
lendemain  matin.  Le  fait  que,  par  megarde,  l'exi- 
gence  procedurale  de  deposer  les  documents  n'ait 
pas  ete  strictement  respectee  au  moment  de  la  con- 
ference de  presse  ne  devrait  pas  ecarter  I'immunite 
relative  qui  s'appliquait  a  cette  situation. 


This  said,  it  is  my  conclusion  that  Morris  Man- 
ning's conduct  far  exceeded  the  legitimate  pur- 
poses of  the  occasion.  The  circumstances  of  this 
case  called  for  great  restraint  in  the  communica- 
tion of  information  concerning  the  proceedings 
launched  against  Casey  Hill.  As  an  experienced 
lawyer,  Manning  ought  to  have  taken  steps  to  con- 
firm the  allegations  that  were  being  made.  This  is 
particularly  true  since  he  should  have  been  aware 
of  the  Scientology  investigation  pertaining  to 
access  to  the  sealed  documents.  In  those  circum- 
stances he  was  duty  bound  to  wait  until  the  investi- 
gation was  completed  before  launching  such  a  seri- 
ous attack  on  Hill's  professional  integrity. 
Manning  failed  to  take  either  of  these  reasonable 
steps.  As  a  result  of  this  failure,  the  permissible 
scope  of  his  comments  was  limited  and  the  quali- 
fied privilege  which  attached  to  his  remarks  was 
defeated. 


Ceci  etant  dit,  je  conclus  que  le  comportement 
de  Morris  Manning  a  depasse  de  beaucoup  les 
objectifs  legitimes  de  la  situation.  Les  circons- 
tances  de  1' affaire  exigeaient  une  grande  retenue 
dans  la  communication  de  l'information  concer- 
nant  les  procedures  lancees  contre  Casey  Hill. 
Manning,  en  avocat  experimente,  aurait  dfl  prendre 
des  mesures  pour  confirmer  les  allegations  qu'il 
allait  faire.  Ceci  est  d'autant  plus  vrai  qu'il  devait 
savoir  que  Scientologie  menait  une  enquete  relati- 
vement  a  l'acces  aux  documents  scelles.  Dans  ces 
circonstances,  il  avait  le  devoir  d'attendre  que  cette 
investigation  soit  close  avant  de  lancer  contre  l'in- 
tegrite  professionnelle  de  Hill  une  attaque  aussi 
grave.  Manning  n' a  pris  ni  1'une  ni  l'autre  de  ces 
mesures  raisonnables.  Par  suite  de  cette  omission, 
la  port6e  admissible  de  ses  commentaires  etait 
limitee  et  1'immunite  relative  qui  s'appliquait  a  ses 
remarques  a  cesse  d'etre. 


The  press  conference  was  held  on  the  steps  of 
Osgoode  Hall  in  the  presence  of  representatives 
from  several  media  organizations.  This  constituted 
the  widest  possible  dissemination  of  grievous  alle- 
gations of  professional  misconduct  that  were  yet  to 
be  tested  in  a  court  of  law.  His  comments  were 
made  in  language  that  portrayed  Hill  in  the  worst 
possible  light.  This  was  neither  necessary  nor 
appropriate  in  the  existing  circumstances.  While  it 
is  not  necessary  to  characterize  Manning's  conduct 
as  amounting  to  actual  malice,  it  was  certainly 
high-handed  and  careless.  It  exceeded  any  legiti- 
mate purpose  the  press  conference  may  have 
served.  His  conduct,  therefore,  defeated  the  quali- 
fied privilege  that  attached  to  the  occasion. 


La  conference  de  presse  s'est  deroulee  sur  les 
marches  d' Osgoode  Hall  en  presence  de  represen- 
tants  de  plusieurs  medias.  Cela  constituait  la  publi- 
cation la  plus  vaste  possible  d' allegations  graves 
d'inconduite  professionnelle  non  encore  verifiees 
devant  une  cour  de  justice.  Ses  commentaires 
decrivaient  Hill  sous  l'eclairage  le  plus  sombre. 
Cela  etait  inutile  et  inconvenant  dans  les  circons- 
tances. II  n'est  pas  necessaire  de  qualifier  la  con- 
duite  de  Manning  de  veritable  malveillance,  mais 
elle  etait  certainement  abusive  et  imprudente  et 
allait  au-dela  de  tout  objectif  legitime  que  pouvait 
servir  la  conference  de  presse.  Sa  conduite  a  done 
elimine  1'immunite  relative  qui  s'appliquait  a  la 
situation. 
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(B)  Damages 

(1)  The  Standard  of  Appellate  Review 

The  appellants  do  not  contend  that  the  trial 
judge  made  any  substantive  error  in  his  careful 
directions  to  the  jury.  Thus,  there  is  no  question  of 
misdirection  of  the  jury  or  of  its  acting  upon  an 
improper  basis  or  of  any  jury  consideration  given 
to  wrongfully  admitted  or  excluded  evidence.  The 
sole  issue  is  whether  the  quantum  of  the  jury's 
award  can  stand. 


Jurors  are  drawn  from  the  community  and  speak 
for  their  community.  When  properly  instructed, 
they  are  uniquely  qualified  to  assess  the  damages 
suffered  by  the  plaintiff,  who  is  also  a  member  of 
their  community.  This  is  why,  as  Robins  J.A. 
noted  in  Walker  v.  CFTO  Ltd.  (1987),  59  O.R.  (2d) 
104  (C.A.),  at  p.  110,  it  is  often  said  that  the 
assessment  of  damages  is  "peculiarly  the  province 
of  the  jury".  Therefore,  an  appellate  court  is  not 
entitled  to  substitute  its  own  judgment  as  to  the 
proper  award  for  that  of  the  jury  merely  because  it 
would  have  arrived  at  a  different  figure. 

The  basis  upon  which  an  appellate  court  can  act 
was  very  clearly  enunciated  by  Robins  J.A.  in 
Walker,  supra.  He  stated  at  p.  110  that  the  court 
should  consider: 

.  . .  whether  the  verdict  is  so  inordinately  large  as  obvi- 
ously to  exceed  the  maximum  limit  of  a  reasonable 
range  within  which  the  jury  may  properly  operate  or, 
put  another  way,  whether  the  verdict  is  so  exorbitant  or 
so  grossly  out  of  proportion  to  the  libel  as  to  shock  the 
court's  conscience  and  sense  of  justice. 

The  history  of  this  action  emphasizes  the  rea- 
sonableness of  the  jury's  verdict.  It  was  the  appel- 
lants who  had  always  insisted  upon  the  jury  assess- 
ing damages  for  the  libel.  When  the  jury  had 
retired  to  consider  their  verdict,  they  returned  after 
four  hours  with  the  sagacious  question:  "what  if 
any  are  realistic  maximums  that  have  been 
assessed  by  society  in  recent  history?".  The  trial 
judge  prudently  sought  the  advice  of  counsel  on 


(B)  Les  dommages-interets 

(1)  La  norme  de  controle  en  appel 

Les  appelants  ne  font  pas  valoir  que  le  juge  du 
proces  a  comrnis  une  erreur  fondamentale  dans  les 
directives  soignees  qu'il  a  donnees  au  jury.  Aussi, 
n'est-il  pas  question  de  directives  erronees,  ni  d'un 
jury  agissant  sur  un  fondement  incorrect,  ni  d'une 
consideration  accordee  par  le  jury  a  des  elements 
de  preuve  admis  ou  ecartes  erronement.  La  seule 
question  est  de  savoir  si  le  montant  accorde  par  le 
jury  peut  etre  maintenu. 

Les  jures  sont  issus  de  la  communaute  et  s'ex- 
priment  au  nom  de  celle-ci.  Pourvus  de  directives 
appropriees,  ils  sont  les  seuls  qualifies  pour  eva- 
luer  le  tort  cause  au  demandeur,  lui  aussi  membre 
de  la  communaute.  C'est  la  raison  pour  laquelle, 
comme  le  juge  Robins  l'a  signal^  dans  Walker  c. 
CFTO  Ltd.  (1987),  59  O.R.  (2d)  104  (C.A.),  a  la  p. 
110,  on  dit  frequemment  que  1' evaluation  des  dom- 
mages  releve  [TRADUCTION]  «particulierement  de 
la  competence  du  jury».  Par  consequent,  le  tribunal 
d'appel  ne  peut  substituer  sa  propre  opinion  a  celle 
du  jury  quant  au  montant  approprie  uniquement 
parce  qu'il  en  serait  arrive  a  un  montant  different. 

Le  fondement  sur  lequel  le  tribunal  d'appel  peut 
intervenir  a  ete  tres  clairement  enonce  par  le  juge 
Robins  dans  1' arret  Walker,  precite,  a  la  p.  1 10,  oil 
il  dit  que  le  tribunal  doit  se  demander: 

[TRADUCTION]  . .  .  si  le  verdict  est  si  extraordinairement 
61eve  qu'il  excede  de  toute  evidence  la  limite  maximale 
d'une  echelle  raisonnable  h  l'int6rieur  de  laquelle  le  jury 
peut  legitimement  agir,  ou  en  d'autres  termes,  si  le  ver- 
dict est  si  exorbitant  ou  si  manifestement  exagere  par 
rapport  au  libelle  qu'il  choque  la  conscience  de  la  cour 
et  le  sentiment  de  justice. 

L'historique  de  Taction  fait  ressortir  le  caractere 
raisonnable  du  verdict  du  jury.  Ce  sont  les  appe- 
lants qui  ont  toujours  insiste  pour  que  le  jury  lva- 
lue les  dommages-interets  pour  le  libelle.  Le  jury 
s'est  retire  pour  deliberer,  puis  est  revenu  apres 
quatre  heures  pour  poser  une  question  judicieuse: 
[TRADUCTION]  «quels  sont,  le  cas  echeant,  les  mon- 
tants  realistes  les  plus  eleves  qui  ont  ete  accord6s 
par  la  societe  dans  l'histoire  recente?».  Le  juge  du 
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the  question.  Counsel  for  the  appellants  agreed 
with  the  trial  judge  that  no  guidance  could  be 
given  to  the  jury  as  to  the  quantum  of  damages. 
The  jury  was  so  advised.  They  deliberated  for 
another  five  hours  and  returned  the  verdict  which 
is  the  subject  matter  of  this  appeal. 

There  can  be  no  doubt  that  the  decision  of  the 
trial  judge  on  this  issue,  which  was  concurred  in  by 
counsel  for  the  appellants,  was  correct.  In  Ontario, 
there  is  no  statutory  provision  for  giving  guide- 
lines to  a  jury  on  this  issue.  It  is  significant  that  in 
1989,  when  the  Courts  of  Justice  Act  was  amended 
(S.O.  1989,  c.  67,  s.  4)  to  permit  trial  judges  and 
counsel  to  give  guidance  to  juries  concerning  dam- 
age awards  in  personal  injury  actions,  no  provision 
was  made  in  the  Act  pertaining  to  libel  actions  or 
any  other  type  of  tort  action.  It  would  appear,  then, 
that  the  legislators  specifically  left  the  assessment 
of  damages  in  libel  actions  to  the  jury. 


The  appellants  relied  upon  the  case  of  Rantzen 
v.  Mirror  Group  Newspapers  (1986)  Ltd.,  [1993]  4 
All  E.R.  975  (C.A.),  to  support  their  position  that 
an  appellate  court  should  reduce  this  award.  In  that 
case,  however,  the  English  Court  of  Appeal  was 
acting  pursuant  to  newly  enacted  legislation.  This 
legislation,  passed  in  1990,  specifically  provided 
that,  in  cases  where  the  court  had  the  authority  to 
order  a  new  trial  on  the  ground  that  the  damages 
awarded  by  a  jury  were  excessive  or  inadequate,  it 
could,  instead  of  ordering  a  new  trial,  substitute  a 
sum  for  damages  which  it  considered  to  be  proper. 
This  statutory  provision  led  the  court  in  Rantzen  to 
modify  its  approach  to  the  review  of  a  jury's 
assessment  of  damages.  Therefore,  this  case  is  of 
little  use. 


If  guidelines  are  to  be  provided  to  juries,  then 
clearly  this  is  a  matter  for  legislation.  In  its 
absence,  the  standard  which  must  be  applied 
remains  that  the  jury's  assessment  should  not  be 


proces  a  sagement  demande  l'avis  des  avocats  sur 
la  question.  L'avocat  des  appelants  a  convenu  avec 
le  juge  du  proces  qu'aucune  directive  ne  pouvait 
etre  donnee  au  jury  quant  au  montant  des  dom- 
mages-interets. Le  jury  en  a  ete  avise.  II  a  delibere 
pendant  encore  cinq,  heures,  puis  a  prononce  le 
verdict  qui  fait  l'objet  du  present  pourvoi. 

II  est  certain  que  la  decision  du  juge  du  proces 
sur  cette  question,  a  laquelle  a  souscrit  l'avocat  des 
appelants,  6tait  correcte.  En  Ontario,  aucune  dispo- 
sition legislative  ne  prevoit  que  le  jury  doit  rece- 
voir  des  directives  sur  la  question.  II  est  interessant 
de  noter  qu'en  1989,  lorsque  la  Loi  sur  les  tribu- 
naux  judiciaires  a  ete  modifiee  (L.O.  1989,  ch.  67, 
art.  4)  pour  permettre  aux  juges  de  premiere  ins- 
tance et  aux  avocats  de  conseiller  le  jury  relative- 
ment  au  montant  des  dommages-interSts  dans  les 
actions  pour  blessures  corporelles,  on  n'a  prevu 
dans  la  Loi  aucune  disposition  se  rapportant  aux 
actions  en  libelle  ou  a  toute  autre  forme  d' action 
en  responsabilite  delictuelle.  II  semble  done  que  le 
legislateur  ait  expressement  laisse  au  jury  la  tache 
d'evaluer  les  dommages-interets  dans  les  actions 
en  libelle. 

Les  appelants  ont  invoque  1'arret  Rantzen  c. 
Mirror  Group  Newspapers  (1986)  Ltd.,  [1993]  4 
All  E.R.  975  (C.A.),  pour  soutenir  qu'un  tribunal 
d'appel  devrait  reduire  ce  montant.  Dans  cette 
affaire,  toutefois,  la  cour  d'appel  de  1'Angleterre 
agissait  conformement  a  une  loi  adoptee  peu  de 
temps  auparavant.  Adoptee  en  1990,  cette  loi  pre- 
voit expressement  que,  lorsque  la  cour  a  le  pouvoir 
d'ordonner  la  tenue  d'un  nouveau  proces  pour  le 
motif  que  les  dommages-interets  accordes  par  le 
jury  sont  excessifs  ou  insuffisants,  elle  peut,  au 
lieu  d'ordonner  un  nouveau  proces,  substituer  a  la 
somme  fix6e  par  le  jury  les  dommages-interets 
qu'elle  estime  justes.  Cette  disposition  a  incite  la 
cour  dans  1'arret  Rantzen  a  modifier  sa  position 
quant  au  controle  de  1' evaluation  des  dommages- 
interets  par  le  jury.  Par  consequent,  cette  affaire 
n'est  guere  utile.  ■ 

Si  des  directives  doivent  etre  donnees  au  jury, 
e'est  manifestement  a  la  legislation  de  le  faire.  A 
defaut,  la  regie  demeure:  1' evaluation  par  le  jury  ne 
sera  modifiee  que  si  elle  choque  la  conscience  de 


1196 


HILL  V.  CHURCH  OF  SCIENTOLOGY      Cory  J. 


[1995]  2  S.C.R. 


varied  unless  it  shocks  the  conscience  of  the  court. 
With  this  in  mind,  let  us  first  consider  the  jury's 
assessment  of  damages. 

(2)  General  Damages 

It  has  long  been  held  that  general  damages  in 
defamation  cases  are  presumed  from  the  very  pub- 
lication of  the  false  statement  and  are  awarded  at 
large.  See  Ley  v.  Hamilton  (1935),  153  L.T.  384 
(H.L.),  at  p.  386.  They  are,  as  stated,  peculiarly 
within  the  province  of  the  jury.  These  are  sound 
principles  that  should  be  followed. 


The  consequences  which  flow  from  the  publica- 
tion of  an  injurious  false  statement  are  invidious. 
The  television  report  of  the  news  conference  on  the 
steps  of  Osgoode  Hall  must  have  had  a  lasting  and 
significant  effect  on  all  who  saw  it.  They  wit- 
nessed a  prominent  lawyer  accusing  another  law- 
yer of  criminal  contempt  in  a  setting  synonymous 
with  legal  affairs  and  the  courts  of  the  province.  It 
will  be  extremely  difficult  to  correct  the  impres- 
sion left  with  viewers  that  Casey  Hill  must  have 
been  guilty  of  unethical  and  illegal  conduct. 

The  written  words  emanating  from  the  news 
conference  must  have  had  an  equally  devastating 
impact.  All  who  read  the  news  reports  would  be 
left  with  a  lasting  impression  that  Casey  Hill  has 
been  guilty  of  misconduct.  It  would  be  hard  to 
imagine  a  more  difficult  situation  for  the  defamed 
person  to  overcome.  Every  time  that  person  goes 
to  the  convenience  store,  or  shopping  centre,  he 
will  imagine  that  the  people  around  him  still  retain 
the  erroneous  impression  that  the  false  statement  is 
correct.  A  defamatory  statement  can  seep  into  the 
crevasses  of  the  subconscious  and  lurk  there  ever 
ready  to  spring  forth  and  spread  its  cancerous  evil. 
The  unfortunate  impression  left  by  a  libel  may  last 
a  lifetime.  Seldom  does  the  defamed  person  have 
the  opportunity  of  replying"  and  correcting  the 
record  in  a  manner  that  will  truly  remedy  the  situa- 
tion. It  is  members  of  the  community  in  which  the 
defamed  person  lives  who  will  be  best  able  to 
assess  the  damages.  The  jury  as  representative  of 
that  community  should  be  free  to  make  an  assess- 
ment of  damages  which  will  provide  the  plaintiff 


la  cour.  Tout  en  gardant  cet  element  a  1' esprit, 
voyons  d'abord  1'evaluation  des  dommages-inte- 
rets par  le  jury. 

(2)  Les  dommages-interets  generaux 

II  est  etabli  depuis  longtemps  que,  dans  les 
affaires  de  diffamation,  la  publication  meme  d'une 
fausse  declaration  cree  la  preemption  qu'il  y  a 
lieu  normalement  a  dommages-interets  generaux. 
Voir  Ley  c.  Hamilton  (1935),  153  L.T.  384  (C.L.), 
a  la  p.  386.  Cela  releve  particulierement,  je  le 
repete,  de  la  competence  du  jury.  II  s'agit  la  de 
principes  sages  que  Ton  doit  respecter. 

Les  consequences  de  la  publication  de  declara- 
tions fausses  et  injurieuses  sont  pernicieuses.  Le 
reportage  televise  de  la  conference  de  presse 
devant  Osgoode  Hall  a  du  marquer  les  telespecta- 
teurs  de  facon  durable  et  significative.  lis  ont  pu 
voir  un  avocat  en  vue  d' accuser  un  confrere  d' ou- 
trage au  criminel,  dans  un  cadre  qui  evoque  le  droit 
et  la  justice.  II  sera  extremement  difficile  de  corri- 
ger  1' impression  laissee  chez  les  telespectateurs 
que  Casey  Hill  devait  etre  coupable  de  conduite 
deloyale  et  illegale. 

Les  ecrits  emanant  de  la  conference  de  presse 
ont  du  avoir  un  impact  aussi  devastateur.  Tous  les 
lecteurs  des  articles  seraient  alors  marques  par 
l'impression  persistante  que  Casey  Hill  avait  agi 
incorrectement.  II  serait  difficile  d'imaginer  une 
situation  plus  difficile  a  surmonter  pour  la  victime 
de  diffamation.  Chaque  fois  qu'elle  se  rend  a  un 
magasin,  elle  s'imagine  que  les  gens  autour  d'elle 
ont  garde  la  fausse  impression  que  les  propos  men- 
songers  etaient  exacts.  Une  declaration  diffama- 
toire  peut  s'infiltrer  dans  les  crevasses  du  subcons- 
cient  et  y  demeurer,  toujours  prete  a  surgir  et  a 
repandre  son  mal  cancereux.  L'impression  malen- 
contreuse  laissee  par  un  libelle  peut  subsister  inde- 
finiment.  II  est  rare  que  la  victime  de  diffamation 
puisse  repondre  et  dissiper  le  doute  d'une  maniere 
qui  remedie  veritablement  a  la  situation.  Ce  sont 
les  membres  de  la  communaute  dans  laquelle  vit  la 
victime  qui  sont  les  mieux  a  meme  d'evaluer  le 
prejudice.  Le  jury,  en  tant  que  representant  de  cette 
communaut6,  doit  etre  libre  d'effectuer  une  evalua- 
tion des  dommages-interets  que  le  demandeur  est 
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with  a  sum  of  money  that  clearly  demonstrates  to 
the  community  the  vindication  of  the  plaintiffs 
reputation. 

(a)  Should  a  Cap  be  Imposed  on  Damages  in 
Defamation  Casesl 

The  appellants  contend  that  there  should  be  a 
cap  placed  on  general  damages  in  defamation 
cases  just  as  was  done  in  the  personal  injury  con- 
text. In  the  so-called  "trilogy"  of  Andrews  v.  Grand 
&  Toy  Alberta  Ltd.,  [1978]  2  S.C.R.  229,  Arnold  v. 
Teno,  [1978]  2  S.C.R.  287,  and  Thornton  v.  Board 
of  School  Trustees  of  School  District  No.  57 
(Prince  George),  [1978]  2  S.C.R.  267,  it  was  held 
that  a  plaintiff  claiming  non-pecuniary  damages 
for  personal  injuries  should  not  recover  more  than 
$100,000. 


In  my  view,  there  should  not  be  a  cap  placed  on 
damages  for  defamation.  First,  the  injury  suffered 
by  a  plaintiff  as  a  result  of  injurious  false  state- 
ments is  entirely  different  from  the  non-pecuniary 
damages  suffered  by  a  plaintiff  in  a  personal  injury 
case.  In  the  latter  case,  the  plaintiff  is  compensated 
for  every  aspect  of  the  injury  suffered:  past  loss  of 
income  and  estimated  future  loss  of  income,  past 
medical  care  and  estimated  cost  of  future  medical 
care,  as  well  as  non-pecuniary  damages.  Second,  at 
the  time  the  cap  was  placed  on  non-pecuniary 
damages,  their  assessment  had  become  a  very  real 
problem  for  the  courts  and  for  society  as  a  whole. 
The  damages  awarded  were  varying  tremendously 
not  only  between  the  provinces  but  also  between 
different  districts  of  a  province.  Perhaps  as  a  result 
of  motor  vehicle  accidents,  the  problem  arose  in 
the  courts  every  day  of  every  week.  The  size  and 
disparity  of  assessments  was  affecting  insurance 
rates  and,  thus,  the  cost  of  operating  motor  vehi- 
cles and,  indeed,  businesses  of  all  kinds  through- 
out the  land.  In  those  circumstances,  for  that  one 
aspect  of  recovery,  it  was  appropriate  to  set  a  cap. 


fonde  a  recevoir  et  qui  demontrent  clairement  a  la 
communaute  que  sa  reputation  a  6t6  restauree. 


a)  Faut-il  fixer  un  plafond  aux  dommages-inte- 
rets dans  les  affaires  de  diffamationl 

Les  appelants  soutiennent  que  Ton  devrait  impo- 
ser  un  plafond  aux  dommages-interets  g6neraux 
accordes  dans  les  affaires  de  diffamation,  tout 
comme  on  l'a  fait  dans  le  contexte  des  blessures 
corporelles.  Ce  que  Ton  appelle  la  «trilogie»  de 
Andrews  c.  Grand  &  Toy  Alberta  Ltd.,  [1978]  2 
R.C.S.  229,  Arnold c.  Teno,  [1978]  2  R.C.S.  287,  et 
Thornton  c.  Board  of  School  Trustees  of  School 
District  No.  57  (Prince  George),  [1978]  2  R.C.S. 
267,  a  etabli  que  le  demandeur  de  dommages-inte- 
rets non  pecuniaires  pour  blessures  corporelles  ne 
devrait  pouvoir  obtenir  plus  de  100  000  $. 

A  mon  avis,  on  ne  devrait  imposer  aucun  maxi- 
mum aux  dommages-interets  accordes  en  matiere 
de  diffamation.  Premierement,  le  tort  subi  par  un 
demandeur  du  fait  de  declarations  fausses  et  inju- 
rieuses  est  completement  different  des  dommages 
non  pecuniaires  subis  par  le  demandeur  dans  une 
affaire  de  blessures  corporelles.  Dans  ce  dernier 
cas,  le  demandeur  recoit  une  compensation  pour 
chaque  aspect  de  la  blessure  subie:  la  perte  de 
revenu  pass6e  et  future,  le  cout  des  soins  medicaux 
passes  et  futurs,  de  meme  que  des  dommages-inte- 
rets non  pecuniaires.  Deuxiemement,  a  l'epoque  ou 
le  plafond  a  ete  fixe  a  1'egard  des  dommages-inte- 
rets non  pecuniaires,  leur  evaluation  etait  devenu 
un  probleme  aigu  pour  les  tribunaux  et  la  societe 
en  general.  Les  dommages-interets  accordes 
variaient  considerablement  non  seulement  d'une 
province  a  1' autre,  mais  egalement  d'un  district  a 
1' autre  d'une  meme  province.  Peut-Stre  etait-ce  en 
raison  des  accidents  automobiles,  mais  le  probleme 
se  presentait  quotidiennement  devant  les  tribunaux. 
L'ampleur  et  la  disparit6  des  evaluations  avaient 
un  impact  sur  les  primes  d'assurance  et,  par  le  fait 
meme,  sur  le  cout  d' operation  des  vehicules  a 
moteur  et,  en  fait,  sur  des  entreprises  de  toutes 
sortes  partout  au  pays.  Dans  ces  circonstances, 
pour  ce  seul  aspect  du  recouvrement,  il  convenait 
de  fixer  un  plafond. 
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A  very  different  situation  is  presented  with 
respect  to  libel  actions.  In  these  cases,  special  dam- 
ages for  pecuniary  loss  are  rarely  claimed  and 
often  exceedingly  difficult  to  prove.  Rather,  the 
whole  basis  for  recovery  for  loss  of  reputation  usu- 
ally lies  in  the  general  damages  award.  Further,  a 
review  of  the  damage  awards  over  the  past  nine 
years  reveals  no  pressing  social  concern  similar  to 
that  which  confronted  the  courts  at  the  time  the 
trilogy  was  decided.  From  .1987  to  1991,  there 
were  only  27  reported  libel  judgments  in  Canada, 
with  an  average  award  of  $30,000.  Subsequent  to 
the  decision  in  this  case,  from  1992  to  1995,  there 
have  been  24  reported  libel  judgments,  with  an 
average  award  of  less  than  $20,000.  This  later  fig- 
ure does  not  include  the  award  in  Jill  Fishing  Ltd. 
v.  Koranda  Management  Inc.,  [1993]  B.CJ.  No. 
1861  (S.C.),  which  involved  the  assessment  of 
damages  for  a  number  of  different  causes  of 
action.  Therefore,  there  is  no  indication  that  a  cap 
is  required  in  libel  cases. 


There  is  a  great  difference  in  the  nature  of  the 
tort  of  defamation  and  that  of  negligence.  Defama- 
tion is  the  intentional  publication  of  an  injurious 
false  statement.  While  it  is  true  that  an  actual 
intention  to  defame  is  not  necessary  to  impose  lia- 
bility on  a  defendant,  the  intention  to  do  so  is  nev- 
ertheless inferred  from  the  publication  of  the 
defamatory  statement.  This  gives  rise  to  the  pre- 
sumption of  malice  which  may  be  displaced  by  the 
existence  of  a  qualified  privilege.  Personal  injury, 
on  the  other  hand,  results  from  negligence  which 
does  not  usually  arise  from  any  desire  to  injure  the 
plaintiff.  Thus,  if  it  were  known  in  advance  what 
amount  the  defamer  would  be  required  to  pay  in 
damages  (as  in  the  personal  injury  context),  a 
defendant  might  look  upon  that  sum  as  the  maxi- 
mum cost  of  a  licence  to  defame.  A  cap  would 
operate  in  a  manner  that  would  change  the  whole 
character  and  function  of  the  law  of  defamation.  It 
would  amount  to  a  radical  change  in  policy  and 
direction  for  the  courts. 


Les  actions  en  libelle  presentent  une  situation 
tres  differente.  Dans  ces  affaires,  on  reclame  rare- 
ment  des  dommages-interets  speciaux  pour  perte 
pecuniaire,  lesquels  sont  souvent  extremement  dif- 
ficiles  a  6tablir.  Normalement,  le  seul  fondement 
de  la  reparation  pour  atteinte  a  la  reputation  se 
trouve  dans  les  dommages-interets  generaux.  En 
outre,  un  examen  des  dommages-interets  accordes 
au  cours  des  neuf  dernieres  annees  ne  revele 
aucune  preoccupation  sociale  urgente  semblable  a 
celle  avec  laquelle  les  tribunaux  etaient  aux  prises 
a  l'epoque  de  la  trilogie.  De  1987  a  1991,  on  n'a 
rapporte  que  27  decisions  en  matiere  de  libelle  au 
Canada,  la  moyenne  des  montants  accordes  se 
situant  a  30  000  $.  Apres  la  decision  en  l'espece, 
de  1992  a  1995,  on  a  rapporte"  24  decisions  en 
matiere  de  libelle,  la  moyenne  des  montants 
accordes  s'elevant  a  20  000  $.  Ce  dernier  chiffre 
n'inclut  pas  le  montant  accorde  dans  Jill  Fishing 
Ltd.  c.  Koranda  Management  Inc.,  [1993]  B.C.J. 
No.  1861  (C.S.),  qui  mettait  en  cause  une  evalua- 
tion des  dommages-interets  dans  diff6rentes  causes 
d'action.  Par  consequent,  rien  n'indique  qu'un 
maximum  soit  requis  dans  les  affaires  de  libelle. 

II  existe  une  enorme  difference  dans  la  nature  du 
prejudice  cause  par  la  diffamation  et  celui  cause 
par  la  negligence.  La  diffamation  est  la  publication 
intentionnelle  d'une  declaration  fausse  et  inju- 
rieuse.  S'il  est  vrai  que  1' intention  veritable  de  dif- 
famer  n'est  pas  necessaire  pour  declarer  le  defen- 
deur  responsable,  la  publication  de  la  declaration 
diffamatoire  permet  neanmoins  de  deduire  1' exis- 
tence de  cette  intention.  Cela  donne  naissance  a  la 
presomption  de  malveillance  que  peut  ecarter 
l'existence  d'une  immunite  relative.  En  revanche, 
les  blessures  corporelles  r6sultent  d?une  negligence 
qui  ne  provient  ordinairement  pas  du  desir  de  bles- 
ser  le  demandeur.  Par  consequent,  si  1'auteur  de  la 
diffamation  connaissait  a  l'avance  le  montant  des 
dommages-interets  qu'il  sera  tenu  de  payer 
(comme  dans  le  contexte  des  blessures  corpo- 
relles), il  pourrait  considerer  cette  somme  comme 
le  prix  maximal  a  payer  pour  etre  autorise  a  diffa- 
mer.  Un  plafond  aurait  pour  effet  de  modifier  la 
nature  et  la  fonction  entieres  du  droit  de  la  diffa- 
mation. II  entrainerait  un  changement  radical  dans 
la  politique  et  la  direction  des  tribunaux. 
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The  courts  in  England  have  unequivocally 
rejected  the  comparison  of  libel  and  personal 
injury  cases.  See,  for  example,  Cassell  &  Co.  v. 
Broome,  [1972]  1  All  E.R.  801  (H.L.),  at  p.  824; 
Blackshaw  v.  Lord,  [1983]  2  All  E.R.  311  (C.A.), 
at  pp.  337,  340;  Sutcliffe  v.  Pressdram  Ltd.,  [1990] 
1  All  E.R.  269  (C.A.),  at  pp.  281-82,  289;  and 
Rantzen  v.  Mirror  Group  Newspapers  (1986)  Ltd., 
supra. 

It  is  true  that  in  Australia  a  majority  of  the  High 
Court  held  in  Carson  v.  John  Fairfax  &  Sons  Ltd. 
(1993),  113  A.L.R.  577,  that  some  useful  reference 
could  be  made  to  personal  injury  cases  in  assessing 
general  damages.  However,  the  4-3  division  in  the 
court  shows  the  serious  concern  which  this  issue 
engendered.  McHugh  J.,  a  member  of  the  minority, 
wrote  (at  p.  629): 

Awards  in  personal  injury  cases  and  defamation  actions 
serve  different  purposes,  have  different  elements  and 
different  histories.  They  are  not  comparable.  I  think  that 
it  is  a  mistake  to  believe  that  the  pain  and  suffering 
component  of  a  personal  injury  award  can  be  isolated 
from  the  other  components  of  that  award  and  then  com- 
pared to  an  award  of  compensatory  damages  in  a  defa- 
mation action. 


In  any  event,  I  would  observe  that,  if  the  trilogy 
were  to  be  applied,  the  value  of  the  cap  in  1991 
would  be  approximately  $250,000.  It  follows  that 
even  if  the  appellants'  contention  on  this  issue  was 
accepted,  the  general  damages  of  $300,000 
assessed  by  the  jury  would  come  very  close  to  the 
range  said  to  be  reasonable  by  the  appellants. 


(b)  Joint  Liability  for  General  Damages 


Manning  complains  that  the  judge  erred  in 
refusing  to  accept  his  request  that  the  verdict  in 
general  damages  be  rendered  separately.  He  argues 
that  his  liability  should  be  limited  to  the  statement 
he  made  at  the  press  conference  and  should  not 
extend  to  the  subsequent  circulation  of  the  notice 
of  motion.  The  trial  judge's  error,  he  argues,  con- 


En  Angleterre,  les  tribunaux  ont  sans  aucune 
equivoque  rejete  la  comparaison  entre  les  affaires 
de  libelle  et  les  affaires  de  blessures  corporelles. 
Voir  par  exemple  Cassell  &  Co.  c.  Broome,  [1972] 

I  All  E.R.  801  (C.L.),  a  la  p.  824;  Blackshaw  c. 
Lord,  [1983]  2  All  E.R.  311  (C.A.),  aux  pp.  337, 
340;  Sutcliffe  c.  Pressdram  Ltd.,  [1990]  1  All  E.R. 
269  (C.A.),  aux  pp.  281,  282  et  289,  et  Rantzen  c. 
Mirror  Group  Newspapers  (1986)  Ltd.,  precite. 

II  est  vrai  qu'en  Australie,  la  Haute  Cour  a  la 
majorite  a  conclu,  dans  Carson  c.  John  Fairfax  & 
Sons  Ltd.  (1993),  113  A.L.R.  577,  que  l'on  pouvait 
utilement  se  referer  aux  affaires  de  blessures  cor- 
porelles pour  evaluer  les  dommages-interets  gen£- 
raux.  Toutefois,  la  decision  partagee  du  tribunal  (4 
contre  3)  revele  le  serieux  debat  que  cette  question 
a  engendre.  Le  juge  McHugh,  qui  faisait  partie  de 
la  minorite,  a  ecrit  a  la  p.  629: 

[TRADUCTION]  Les  dommages-interets  dans  les  actions 
pour  blessures  corporelles  et  les  actions  en  diffamation 
ont  des  objectifs,  des  composantes  et  des  origines  diffe- 
rents.  lis  ne  sont  pas  comparables.  Je  pense  que  c'est 
une  erreur  de  croire  que  l'element  de  la  douleur  et  la 
souffrance  dans  les  cas  de  blessures  personnelles  peut 
Stre  isole  des  autres  composantes  des  dommages-interets 
pour  Stre  compare  aux  dommages-int6rets  compensa- 
teurs  accordes  pour  la  diffamation. 

Quoi  qu'il  en  soit,  je  remarquerais  que,  si  la  tri- 
logie  devait  Stre  appliquee,  le  montant  maximal  en 
1991  equivaudrait  approximativement  a  250  000  $. 

II  s'ensuit  done  que,  meme  si  la  pretention  des 
appelants  sur  cette  question  etait  retenue,  les  dom- 
mages-interets generaux  que  le  jury  a  fixes  a 
300  000  $  sont  tres  pres  de  la  marge  que  les  appe- 
lants considerent  raisonnable. 

b)  La  responsabilite  solidaire  a  I'egard  des 
dommages-interets  generaux 

Manning  pretend  que  le  juge  a  commis  une 
erreur  en  rejetant  sa  demande  que  le  verdict  con- 
cernant  les  dommages-interets  generaux  soit  rendu 
separement.  II  fait  valoir  que  sa  responsabilit6 
devrait  etre  limitee  a  la  declaration  qu'il  a  faite  lors 
de  la  conference  de  presse  et  ne  devrait  pas  s'eten- 
dre  a  la  publication  subsequente  de  l'avis  de 
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tributed  to  the  very  high  award  by  the  jury.  This 
position  cannot  be  accepted. 

It  must  be  remembered  that  at  trial:  a)  it  was  the 
position  of  Manning's  counsel  that  Manning  and 
Scientology  should  be  jointly  and  severally  liable 
for  general  damages  in  respect  of  each  of  the 
defamatory  statements  published  by  them;  b) 
Scientology  admitted  that  it  published  each  of  the 
defamatory  statements  at  issue  in  the  action;  c) 
Manning  admitted  that  he  published  each  of  the 
defamatory  statements  with  the  exception  of  the 
notice  of  motion;  and  d)  the  jury  specifically  found 
that  Manning  published  the  notice  of  motion. 

Thus,  both  Manning  and  Scientology  published 
the  notice  of  motion.  It  is  a  well-established  princi- 
ple that  all  persons  who  are  involved  in  the  com- 
mission of  a  joint  tort  are  jointly  and  severally  lia- 
ble for  the  damages  caused  by  that  tort.  If  one 
person  writes  a  libel,  another  repeats  it,  and  a  third 
approves  what  is  written,  they  all  have  made  the 
defamatory  libel.  Both  the  person  who  originally 
utters  the  defamatory  statement,  and  the  individual 
who  expresses  agreement  with  it,  are  liable  for  the 
injury.  It  would  thus  be  inappropriate  and  wrong  in 
law  to  have  a  jury  attempt  to  apportion  liability 
either  for  general  or  for  special  damages  between 
the  joint  tortfeasors  Manning  and  Scientology.  See 
Lawson  v.  Burns,  [1976]  6  W.W.R.  362 
(B.C.S.C.),  at  pp.  368-69;  Gatley  on  Libel  and 
Slander  (8th  ed),  supra,  at  p.  600.  However,  this 
comment  does  not  apply  to  aggravated  damages, 
which  are  assessed  on  the  basis  of  the  particular 
malice  of  each  joint  tortfeasor. 

(c)  Application  of  Principles  to  the  Facts  Estab- 
lished in  this  Case 

It  cannot  be  forgotten  that  at  the  time  the  libel- 
lous statement  was  made,  Casey  Hill  was  a  young 
lawyer  in  the  Crown  Law  office  working  in  the  lit- 
igation field.  For  all  lawyers  their  reputation  is  of 
paramount  importance.  Clients  depend  on  the 
integrity  of  lawyers,  as  do  colleagues.  Judges  rely 
upon  commitments  and  undertakings  given  to 
them  by  counsel.  Our  whole  system  of  administra- 


requete.  L'erreur  du  juge  du  proces,  soutient-il,  a 
amene  le  jury  a  accorder  un  montant  eleve.  Cette 
pretention  ne  saurait  etre  retenue. 

II  faut  se  rappeler  qu'au  proces:  a)  l'avocat  de 
Manning  a  fait  valoir  que  son  client  et  Scientologie 
devaient  etre  tenus  solidairement  responsables  des 
dommages-interets  generaux  relativement  a  cha- 
cune  des  declarations  diffamatoires  publiees  par 
eux;  b)  Scientologie  a  admis  avoir  publie  chacune 
des  declarations  diffamatoires  en  question  dans 
Faction;  c)  Manning  a  admis  avoir  publie  chacune 
des  declarations  diffamatoires,  a  l'exception  de 
l'avis  de  requete;  et  d)  le  jury  a  conclu  expresse- 
ment  que  Manning  avait  publie  l'avis  de  requete. 

Manning  et  Scientologie  ont  done  tous  deux 
publie  l'avis  de  requete.  II  est  un  principe  bien  eta- 
bli  que  tous  ceux  qui  participent  a  la  perp6tration 
d'un  delit  sont  solidairement  responsables  pour  le 
prejudice  ainsi  cause.  L'auteur  d'un  libelle,  celui 
qui  le  repete,  et  celui  qui  approuve  l'ecrit,  se  ren- 
dent  tous  trois  coupables  de  libelle  diffamatoire. 
La  personne  qui  prononce  pour  la  premiere  fois  la 
declaration  diffamatoire  et  celle  qui  exprime  son 
accord  sont  toutes  deux  responsables  du  prejudice. 
II  serait  done  injuste  et  errone  en  droit  de  deman- 
der  au  jury  de  repartir  la  responsabilite  quant  aux 
domihages-interSts  generaux  ou  speciaux  entre 
les  co-auteurs  du  delit,  Manning  et  Scientologie. 
Voir  Lawson  c.  Burns,  [1976]  6  W.W.R.  362 
(C.S.C.-B.),  aux  pp.  368  et  369;  Gatley  on  Libel 
and  Slander  (8e  ed.),  op.  cit,  a  la  p.  600.  Ce  com- 
mentaire  ne  s' applique  cependant  pas  aux  dom- 
mages-interets majores  qui  sont  evalues  en  fonc- 
tion  de  la  malveillance  particuliere  de  chacun  des 
co-auteurs  du  prejudice. 

c)  V application  des  principes  aux  faits  itablis 
en  Vespece 

II  ne  faut  pas  oublier  qu'a  l'epoque  ou  la  decla- 
ration diffamatoire  a  ete  faite,  Casey  Hill  6tait  un 
jeune  avocat  du  Bureau  des  avocats  de  la  Cou- 
ronne,  travaillant  dans  le  domaine  du  contentieux. 
Pour  tous  les  avocats,  la  reputation  revet  une 
importance  preponderante.  Les  clients,  tout  comme 
les  collegues,  comptent  sur  l'integrite  des  avocats. 
Et  les  juges  se  fient  a  leurs  engagements  et  a  leurs 
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tion  of  justice  depends  upon  counsel's  reputation 
for  integrity.  Anything  that  leads  to  the  tarnishing 
of  a  professional  reputation  can  be  disastrous  for  a 
lawyer.  It  matters  not  that  subsequent  to  the  publi- 
cation of  the  libel,  Casey  Hill  received  promotions, 
was  elected  a  bencher  and  eventually  appointed  a 
trial  judge  in  the  General  Division  of  the  Court  of 
Ontario.  As  a  lawyer,  Hill  would  have  no  way  of 
knowing  what  members  of  the  public,  colleagues, 
other  lawyers  and  judges  may  have  been  affected 
by  the  dramatic  presentation  of  the  allegation  that 
he  had  been  instrumental  in  breaching  an  order  of 
the  court  and  that  he  was  guilty  of  criminal  con- 
tempt. 


This  nagging  doubt  and  sense  of  hurt  must  have 
affected  him  in  every  telephone  call  he  made  and 
received  in  the  course  of  his  daily  work,  in  every 
letter  that  he  sent  and  received  and  in  every 
appearance  that  he  made  before  the  courts  of  the 
province  of  Ontario.  He  would  never  know  who,  as 
a  result  of  the  libellous  statement,  had  some  linger- 
ing suspicion  that  he  was  guilty  of  misconduct 
which  was  criminal  in  nature.  He  would  never 
know  who  might  have  believed  that  he  was  a  per- 
son without  integrity  who  would  act  criminally  in 
the  performance  of  his  duties  as  a  Crown  counsel. 
He  could  never  be  certain  who  would  accept  the 
allegation  that  he  was  guilty  of  a  criminal  breach 
of  trust  which  was  the  essential  thrust  of  the  libel. 

The  publication  of  the  libellous  statement  was 
very  carefully  orchestrated.  Members  of  the  press 
and  the  television  media  attended  at  Osgoode  Hall 
in  Toronto  to  meet  two  prominent  lawyers,  Morris 
Manning  and  Clayton  Ruby.  Osgoode  Hall  is  the 
seat  of  the  Court  of  Appeal  and  the  permanent  resi- 
dence of  the  Law  Society.  The  building  is  used  as 
the  background  in  a  great  many  news  reports  deal- 
ing with  important  cases  emanating  from  the  Court 
of  Appeal.  In  the  minds  of  the  public,  it  is  associ- 
ated with  the  law,  with  the  courts  and  with  the  jus- 
tice system.  Manning  went  far  beyond  a  simple 
explanation  of  the  nature  of  the  notice  of  motion. 
He  took  these  very  public  steps  without  investigat- 
ing in  any  way  whether  the  allegations  made  were 
true. 


promesses.  Tout  notre  systeme  d' administration  de 
la  justice  repose  sur  la  reputation  d'integrite  des 
avocats.  Tout  ce  qui  a  pour  effet  de  ternir  une  repu- 
tation professionnelle  peut  etre  desastreux  pour  un 
avocat.  II  importe  peu  qu'apres  la  publication  du 
libelle,  Casey  Hill  ait  recu  des  promotions,  ait  ete 
elu  conseiller  de  la  Societe  du  barreau,  puis 
nomme'  juge  de  premiere  instance  a  la  Division 
g6nerale  de  la  Cour  de  l'Ontario.  A  titre  d'avocat, 
Hill  n'avait  aucun  moyen  de  savoir  qui  du  public, 
des  collegues,  des  confreres  et  des  juges  avait  ete 
influence  par  la  presentation  theatrale  de  1' allega- 
tion suivant  laquelle  il  avait  contribue  a  violer  1'or- 
donnance  d'un  tribunal  et  s'etait  rendu  coupable 
d' outrage  au  criminel. 

Ce  doute  persistant  et  cette  blessure  J'ont  sure- 
ment  importune  lorsqu'il  a  fait  ou  recu  des  appels 
telephoniques  dans  le  cadre  de  son  travail  quoti- 
dien,  ou  lorsqu'il  a  envoye  ou  recu  des  lettres  et 
comparu  devant  les  tribunaux  de  la  province  de 
l'Ontario.  II  ne  saurait  jamais  qui,  en  raison  de  la 
declaration  diffamatoire,  le  soupconnait  vaguement 
d'etre  coupable  de  conduite  criminelle.  II  ne  sau- 
rait jamais  qui  pouvait  avoir  cru  qu'il  6tait  denue 
d'integrite  et  agissait  criminellement  dans  l'execu- 
tion  de  ses  fonctions  a  titre  de  substitut  du  procu- 
reur  general.  II  ne  saurait  jamais  avec  certitude  qui 
avait  cru  l'allegation  qu'il  etait  coupable  d'abus  de 
confiance  criminel,  l'essence  meme  du  libelle  en 
l'espece. 

La  publication  de  la  declaration  diffamatoire  a 
6t6  tres  soigneusement  orchestree.  Des  membres 
de  la  presse  ecrite  et  televisee  se  sont  presentes  a 
Osgoode  Hall  a  Toronto  pour  rencontrer  deux  avo- 
cats eminents,  Morris  Manning  et  Clayton  Ruby. 
Osgoode  Hall  abrite  la  Cour  d'appel  et  la  Socie"t6 
du  barreau.  L'immeuble  sert  d'arriere-plan  a  de 
nombreux  reportages  consacre"s  aux  causes  impor- 
tantes  portees  en  Cour  d'appel.  Dans  l'esprit  du 
public,  ce  lieu  est  associe  au  droit,  aux  tribunaux  et 
au  systeme  de  justice.  Manning  ne  s'est  pas  con- 
rente'  de  simplement  expliquer  la  nature  de  l'avis 
de  requete.  II  a  pris  des  mesures  tres  publiques 
sans  avoir  essaye  de  verifier  le  bien-fonde"  de  ses 
allegations. 
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At  the  time  this  press  conference  was  called, 
Scientology  members  had  been  working  with  the 
sealed  documents  for  some  time  and  they  had  not 
yet  discovered  any  of  the  sealed  documents  to  have 
been  opened.  Yet,  Scientology  persisted  in  the  pub- 
lication of  this  libel  against  Hill,  who  was  listed  in 
their  files  as  an  "enemy". 

Hill  movingly  described  the  effect  the  reading  of 
the  press  reports  of  the  press  conference  had  upon 
him  and  of  viewing  the  television  broadcast.  He 
put  it  in  this  way: 

I  was  sick.  I  was  shocked.  I  understood  from  reading 
it  that  it  related  to  access  to  the  documents.  The  type  of 
thing  that  Mr.  Ruby  and  I  had  been  dealing  with  over 
many  months,  and  I  was  just  incredulous. 


I  was  horrified  when  I  saw  it.  I  had  had  a  long  history 
of  dealing  with  counsel  for  the  Church  of  Scientology. 
Small  problems,  medium-sized  problems  and  very  seri- 
ous problems  had  been  raised  between  us. 

Every  effort  was  made  to  answer  those  issues  as  they 
came  up.  When  I  saw  the  newscast,  I  realized  that  there 
was  really  nothing  I  could  do  to  stop  the  information 
from  getting  out.  1  thought  it  was  false.  I  thought  it  was 
a  very  dramatic  representation  .  A  well-known  lawyer  as 
Mr.  Manning  was  —  and  he  was  gowned. 


A  l'epoque  oil  la  conference  de  presse  a  ete  con- 
voquee,  les  membres  de  Scientologie  verifiaient 
depuis  quelque  temps  les  documents  scelles,  sans 
en  avoir  trouve  un  seul  qui  ait  ete  ouvert.  Pourtant, 
Scientologie  a  persiste  a  publier  son  libelle  contre 
Hill,  qui  etait  qualifi6  d'«ennemi»  dans  leur  dos- 
sier. 

Hill  a  decrit  de  facon  emouvante  ce  qu'il  avait 
ressenti  lorsqu'il  a  lu  les  articles  rediges  sur  la  con- 
ference de  presse  et  vu  le  reportage  televise.  II  a 
decrit  ainsi  sa  reaction: 

[TRADUCTION]  Cela  m'a  rendu  malade.  J'etais  en  etat 
de  choc.  Lorsque  je  Fai  lu,  j'ai  compris  qu'il  s'agissait 
de  Faeces  aux  documents.  Le  genre  de  choses  dont  M. 
Ruby  et  moi  avions  traite  pendant  plusieurs  mois,  et  je 
ne  pouvais  tout  simplement  pas  le  croire. 


J'etais  horrifie  lorsque  je  l'ai  vu.  Je  travaillais  depuis 
longtemps  avec  les  avocats  de  l'Eglise  de  scientologie. 
De  nombreux  problemes,  allant  du  plus  insignifiant  au 
plus  serieux,  s'etaient  pos£s  entre  nous. 

Nous  nous  efforcions  de  resoudre  ces  problemes  des 
qu'ils  se  presentaient,  Lorsque  j'ai  vu  le  reportage,  j'ai 
realise  que  je  ne  pouvais  veritablement  rien  faire  pour 
empecher  la  diffusion  des  renseignements.  Je  pensais 
que  c' etait  faux,  qu'il  s'agissait  d'une  representation  tres 
dramafique.  Un  avocat  bien  connu  comme  M.  Manning 
etait  —  et  il  etait  vetu  de  sa  toge. 


And  he  was  standing  before  the  High  Court.  The  indi- 
cation that  I  had  been  involved  in  opening  sealed  docu- 
ments and  giving  permission  was  totally  false.  For  me, 
in  seeing  it,  it  was  equivalent  to  saying  I  was  a  cheat 
and  that  I  had  obstructed  the  course  of  justice.  It  was  an 
attack  on  my  professional  reputation  and  I  had  no  way 
of  stopping  it. 


Et  il  se  tenait  devant  la  Haute  Cour.  L'allegation  que 
j'avais  participe  a  l'ouverture  de  documents  scelles  et 
donne  l'autorisation  est  completement  fausse.  J'ai  eu 
l'impression,  en  voyant  cela,  qu'on  me  traitait  de  tri- 
cheur  et  que  j'avais  entrave  le  cours  de  la  justice.  C etait 
une  attaque  a  ma  reputation  professionnelle  et  je  n'avais 
aucun  moyen  d'y  mettre  fin. 


I  also  have  no  way  of  knowing  whether  there  are  peo- 
ple in  the  community  who  would  be  in  a  position  to 
place  some  reliance  on  the  fact  that  regardless  of  the 
outcome  of  the  criminal  case,  Manning,  a  prominent 
lawyer,  and  the  Church  of  Scientology  of  Toronto,  had 
still  expressed  a  view  on  September  17th. 


Je  n'avais  egalement  aucun  moyen  de  savoir  si  des 
gens  de  la  collectivite  accorderaient  une  certaine  impor- 
tance au  fait  que,  quelle  que  soit  Tissue  de  l'affaire  cri- 
minelle,  Manning,  un  avocat  en  vue,  et  l'Eglise  de 
scientologie  de  Toronto,  avaient  tout  de  meme  exprime' 
une  opinion  le  17  septembre. 
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The  factors  which  should  be  taken  into  account 
in  assessing  general  damages  are  clearly  and  con- 
cisely set  out  in  Gatley  on  Libel  and  Slander  (8th 
ed.),  supra,  at  pp.  592-93,  in  these  words: 

Section  i.  Assessment  of  Damages 

1451.  Province  of  the  jury.  In  an  action  of  libel  "the 
assessment  of  damages  does  not  depend  on  any  legal 
rule."  The  amount  of  damages  is  "peculiarly  the  prov- 
ince of  the  jury,"  who  in  assessing  them  will  naturally 
be  governed  by  all  the  circumstances  of  the  particular 
case.  They  are  entitled  to  take  into  their  consideration 
the  conduct  of  the  plaintiff,  his  position  and  standing, 
the  nature  of  the  libel,  the  mode  and  extent  of  publica- 
tion, the  absence  or  refusal  of  any  retraction  or  apology, 
and  "the  whole  conduct  of  the  defendant  from  the  time 
when  the  libel  was  published  down  to  the  very  moment 
of  their  verdict.  They  may  take  into  consideration  the 
conduct  of  the  defendant  before  action,  after  action,  and 
in  court  at  the  trial  of  the  action ,"  and  also,  it  is  submit- 
ted, the  conduct  of  his  counsel,  who  cannot  shelter  his 
client  by  taking  responsibility  for  the  conduct  of  the 
case.  They  should  allow  "for  the  sad  truth  that  no  apol- 
ogy, retraction  or  withdrawal  can  ever  be  guaranteed 
completely  to  undo  the  harm  it  has  done  or  the  hurt  it 
has  caused."  They  should  also  take  into  account  the  evi- 
dence led  in  aggravation  or  mitigation  of  the  damages. 

There  will  of  necessity  be  some  overlapping  of 
the  factors  to  be  considered  when  aggravated  dam- 
ages are  assessed.  This  can  be  seen  from  a  further 
reference  to  the  Gatley  text  at  pp.  593-94  where 
this  appears: 

1452.  Aggravated  damages.  The  conduct  of  the 
defendant,  his  conduct  of  the  case,  and  his  state  of  mind 
are  thus  all  matters  which  the  plaintiff  may  rely  on  as 
aggravating  the  damages.  "Moreover,  it  is  very  well 
established  that  in  cases  where  the  damages  are  at  large 
the  jury  (or  the  judge  if  the  award  is  left  to  him)  can  take 
into  account  the  motives  and  conduct  of  the  defendant 
where  they  aggravate  the  injury  done  to  the  plaintiff. 
There  may  be  malevolence  or  spite  or  the  manner  of 
committing  the  wrong  may  be  such  as  to  injure  the 
plaintiffs  proper  feelings  of  dignity  and  pride.  These 
are  matters  which  the  jury  can  take  into  account  in 
assessing  the  appropriate  compensation."  "In  awarding 
'aggravated  damages'  the  natural  indignation  of  the 
court  at  the  injury  inflicted  on  the  plaintiff  is  a  perfectly 


Les  facteurs  dont  il  faut  tenir  compte  dans  reva- 
luation des  dommages-interets  generaux  sont 
exposes  de  facon  claire  et  concise  dans  l'ouvrage 
Gatley  on  Libel  and  Slander  (8e  ed.),  op.  cit,  aux 
pp.  592  et  593: 

[TRADUCTION]  SECTION  1.  EVALUATION  DES 
DOMMAGES-INTERETS 

1451.  Competence  du  jury.  Dans  une  action  en 
libelle,  «1'  evaluation  des  dommages-interets  ne  depend 
d'aucune  regie  legale*.  Le  montant  des  dommages-inte- 
rets est  «particulierement  de  la  competence  du  jury*  qui, 
en  les  evaluant,  sera  naturellement  guide  par  toutes  les 
circonstances  de  1' affaire.  II  est  fonde  a  tenir  compte  de 
la  conduite  du  demandeur,  de  sa  situation  et  de  son  sta- 
tut,  de  la  nature  du  libelle,  du  mode  et  de  la  portee  de  la 
publication,  de  1' absence  ou  du  refus  de  toute  retracta- 
tion ou  excuse,  et  de  «l'ensemble  de  la  conduite  du 
defendeur  a  partir  de  la  publication  du  libelle  jusqu'au 
moment  meme  de  son  verdict.  II  peut  tenir  compte  de  la 
conduite  du  defendeur  avant  Taction,  apres  Taction  et 
pendant  T audition  de  Taction*,  et  aussi,  soutient-on,  de 
la  conduite  de  son  avocat  qui  ne  peut  pas  couvrir  son 
client  en  prenant  la  responsabilite  de  la  facon  dont  Taf- 
faire  est  menee.  II  doit  reconnaitre  «la  triste  realite 
qu'aucune  excuse,  aucune  retractation  ou  aucun  retrait 
ne  peut  jamais  assurer  que  seront  completement  effaces 
le  mal  ou  le  prejudice  causes*.  II  doit  egalement  tenir 
compte  de  la  preuve  presentee  relativement  a  la  majora- 
tion  ou  a  la  reduction  des  dommages. 

n  y  aura  necessairement  un  certain  chevauche- 
ment  des  facteurs  a  considerer  dans  1' evaluation 
des  dommages-interets  majores.  On  peut  le  consta- 
ter  a  la  lecture  de  cet  autre  extrait  de  Gatley,  aux 
pp.  593  et  594: 

[TRADUCTION]  1452.  Dommages-interets  majores. 

La  conduite  du  defendeur,  la  facon  dont  il  a  mene  T  af- 
faire et  son  etat  d' esprit  sont  done  tous  des  elements  que 
le  demandeur  peut  invoquer  au  chapitre  de  la  majoration 
des  dommages.  «De  plus,  il  est  tres  bien  etabli  que  lors- 
que  les  dommages  sont  generaux,  le  jury  (ou  le  juge  si 
e'est  a  lui  que  revient  T  adjudication)  peut  tenir  compte 
des  motifs  et  de  la  conduite  du  defendeur  lorsqu'ils 
aggravent  le  prejudice  cause"  au  demandeur.  II  peut  y 
avoir  malveillance  ou  rancune,  ou  la  facon  dont  le  mal  a 
ete  commis  peut  etre  telle  que  le  demandeur  a  ete  blesse 
dans  ses  sentiments  intimes  de  dignite  et  de  fierte.  Ce 
sont  des  elements  dont  le  jury  peut  tenir  compte  dans 
T  evaluation  de  Tindemnite  appropriee*.  «Dans  Tadjudi- 
cation  de  «dommages-interets  majores* ,  Tindignation 
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legitimate  motive  in  making  a  generous,  rather  than  a 
more  moderate  award  to  provide  an  adequate  solatium 
. .  .  that  is  because  the  injury  to  the  plaintiff  is  actually 
greater,  and,  as  the  result  of  the  conduct  exciting  the 
indignation,  demands  a  more  generous  solatium." 


In  considering  and  applying  the  factors  pertain- 
ing to  general  damages  in  this  case  it  will  be 
remembered  that  the  reports  in  the  press  were 
widely  circulated  and  the  television  broadcast  had 
a  wide  coverage.  The  setting  and  the  persons 
involved  gave  the  coverage  an  aura  of  credibility 
and  significance  that  must  have  influenced  all  who 
saw  and  read  the  accounts.  The  insidious  harm  of 
the  orchestrated  libel  was  indeed  spread  widely 
throughout  the  community. 

The  misconduct  of  the  appellants  continued  after 
the  first  publication.  Prior  to  the  commencement  of 
the  hearing  of  the  contempt  motion  before 
Cromarty  J.,  Scientology  was  aware  that  the  alle- 
gations it  was  making  against  Casey  Hill  were 
false.  Yet,  it  persisted  with  the  contempt  hearings 
as  did  Morris  Manning.  At  the  conclusion  of  the 
contempt  hearing,  both  appellants  were  aware  of 
the  falsity  of  the  allegations.  Nonetheless,  when 
the  libel  action  was  instituted,  the  defence  of  justi- 
fication was  put  forward  by  both  of  them.  The 
statement  of  defence  alleging  justification  or  truth 
of  the  allegation  was  open  for  all  the  public  to  see. 
Despite  their  knowledge  of  its  falsity,  the  appel- 
lants continued  to  publish  the  libel.  Although  Man- 
ning withdrew  the  plea  of  justification,  this  was 
only  done  in  the  week  prior  to  the  commencement 
of  the  trial  itself.  For  its  part,  Scientology  did  not 
withdraw  its  plea  of  justification  until  the  hearing 
of  the  appeal.  Finally,  the  manner  in  which  Hill 
was  cross-examined  by  the  appellants,  coupled 
with  the  manner  in  which  they  presented  their 
position  to  the  jury,  in  light  of  their  knowledge  of 
the  falsity  of  their  allegations,  are  further  aggravat- 
ing factors  to  be  taken  into  account. 

When  all  these  facts  are  taken  into  account  there 
is  no  question  that  the  award  of  $300,000  by  way 
of  general  damages  was  justified  in  this  case. 


naturelle  de  la  cour  face  au  prejudice  cause  au  deman- 
deur  est  un  motif  tout  a  fait  legitime  de  fixer  un  montant 
genereux,  plutot  que  plus  modere,  de  facon  a  fournir  une 
reparation  adequate  [.  .  .]  c'est-a-dire  parce  que  le  preju- 
dice caus6  au  demandeur  est  reellement  plus  grand  et 
qu'il  commande  une  reparation  plus  g&iereuse  du  fait 
qu'il  resulte  de  la  conduite  qui  suscite  1' indignation*. 

Dans  l'examen  et  1' application  des  facteurs  rela- 
tifs  aux  dommages-interets  generaux  en  l'espece,  il 
faut  se  rappeler  que  les  articles  de  presse  ont  ete 
largement  diffuses  et  le  reportage  televise  a  recu 
une  immense  couverture.  Le  cadre  et  les  partici- 
pants ont  donne  a  la  couverture  une  aura  de  credi- 
bilite  et  d' importance  qui  a  du  influencer  tous  ceux 
qui  ont  vu  ou  lu  les  reportages.  Le  prejudice  insi- 
dieux  du  libelle  orchestra  s'etait  en  fait  repandu 
dans  toute  la  communaute. 

Les  appelants  ont  poursuivi  leur  mauvaise  con- 
duite apres  la  premiere  publication.  Avant  le  debut 
de  1' audition  de  la  requete  pour  outrage  devant  le 
juge  Cromarty,  Scientologie  savait  que  les  allega- 
tions visant  Casey  Hill  etaient  fausses.  Elle  a 
quand  meme  poursuivi  l'instance  relative  a  Tou- 
trage,  tout  comme  Morris  Manning.  A  Tissue  de 
1' audition  pour  outrage,  les  deux  appelants 
savaient  que  les  allegations  etaient  fausses.  Pour- 
tant,  lorsque  Taction  en  libelle  a  ete  intentee,  tous 
deux  ont  invoque  la  defense  de  justification.  La 
defense  faisant  valoir  la  justification  ou  la  verit6  de 
T  allegation  etait  accessible  au  public.  En  depit  du 
fait  qu'ils  savaient  que  les  allegations  etaient  faus- 
ses, les  appelants  ont  continue  a  publier  le  libelle. 
Certes,  Manning  a  retire  son  plaidoyer  de  justifica- 
tion, mais  seulement  dans  la  semaine  precedant  le 
proces  m§me.  Quant  a  Scientologie,  elle  n'a  retire 
son  plaidoyer  de  justification  qu'a  T  audition  de 
Tappel.  Enfin,  la  maniere  dont  les  appelants  ont 
contre-interroge  Hill,  et  la  maniere  dont  ils  ont  pre- 
sente  leurs  pretentions  au  jury,  tout  en  sachant  que 
leurs  allegations  etaient  fausses,  sont  d'autres  fac- 
teurs aggravants  dont  il  faut  tenir  compte. 


Si  Ton  dent  compte  de  tous  ces  elements,  il  ne 
fait  pas  de  doute  que  les  dommages-interets  gene- 
raux de  300  000  $  etaient  justifies  en  Tespece. 
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(d)  Comparison  with  Other  Libel  Cases 


At  the  outset,  I  should  state  that  I  agree  com- 
pletely with  the  Court  of  Appeal  that  each  libel 
case  is  unique  and  that  this  particular  case  is  in  a 
"class  by  itself.  The  assessment  of  damages  in  a 
libel  case  flows  from  a  particular  confluence  of  the 
following  elements:  the  nature  and  circumstances 
of  the  publication  of  the  libel,  the  nature  and  posi- 
tion of  the  victim  of  the  libel,  the  possible  effects 
of  the  libel  statement  upon  the  life  of  the  plaintiff, 
and  the  actions  and  motivations  of  the  defendants. 
It  follows  that  there  is  little  to  be  gained  from  a 
detailed  comparison  of  libel  awards. 


(3)  Aggravated  Damages 
(a)  General  Principles 

Aggravated  damages  may  be  awarded  in  cir- 
cumstances where  the  defendants'  conduct  has 
been  particularly  high-handed  or  oppressive, 
thereby  increasing  the  plaintiffs  humiliation  and 
anxiety  arising  from  the  libellous  statement.  The 
nature  of  these  damages  was  aptly  described  by 
Robins  J.A.  in  Walker  v.  CFTO  Ltd.,  supra,  in 
these  words  at  p.  Ill: 

Where  the  defendant  is  guilty  of  insulting,  high-handed, 
spiteful,  malicious  or  oppressive  conduct  which 
increases  the  mental  distress  —  the  humiliation,  indig- 
nation, anxiety,  grief,  fear  and  the  like  —  suffered  by 
the  plaintiff  as  a  result  of  being  defamed,  the  plaintiff 
may  be  entitled  to  what  has  come  to  be  known  as 
"aggravated  damages". 


These  damages  take  into  account  the  additional 
harm  caused  to  the  plaintiff's  feelings  by  the 
defendant's  outrageous  and  malicious  conduct. 
Like  general  or  special  damages,  they  are  compen- 
satory in  nature.  Their  assessment  requires  consid- 
eration by  the  jury  of  the  entire  conduct  of  the 
defendant  prior  to  the  publication  of  the  libel  and 
continuing  through  to  the  conclusion  of  the  trial. 
They  represent  the  expression  of  natural  indigna- 


d)  Comparaison  avec  d'autres  affaires  de 
libelle 

Avant  tout,  j'aimerais  exprimer  mon  accord 
complet  avec  la  Cour  d'appel,  suivant  laquelle 
chaque  cas  de  libelle  est  unique,  et  que  le  cas  en 
l'espece  se  situe  dans  «une  classe  a  part».  L'eva- 
luation  des  dommages-interets  dans  une  affaire  de 
libelle  ressortit  a  l'ensemble  des  elements  suivants: 
la  nature  et  les  circonstances  de  la  publication  du 
libelle,  le  caractere  et  la  situation  de  la  victime  du 
libelle,  les  effets  possibles  de  la  declaration  diffa- 
matoire  sur  la  vie  du  demandeur,  et  les  actes  et 
motivations  des  defendeurs.  II  s'ensuit  qu'il  n'y  a 
guere  a  gagner  d'une  comparaison  exhaustive  des 
montants  accordes  dans  les  affaires  de  libelle. 

(3)  Les  dommages-interets  majores 

a)  Principes  d' application  ginirale 

On  peut  accorder  des  dommages-interets 
majores  lorsque  le  comportement  des  defendeurs 
est  particulierement  abusif  ou  opprimant,  et  accroft 
1' humiliation  et  l'anxiete"  qu'engendre  chez  le 
demandeur  la  declaration  diffamatoire.  Dans 
Walker  c.  CFTO  Ltd.,  pr6cite,  a  la  p.  Ill,  le  juge 
Robins  de  la  Cour  d'appel  a  d6crit  avec  justesse  la 
nature  de  ces  dommages-interets: 

[TRADUCTION]  Lorsque  le  defendeur  adopte  un  compor- 
tement insultant,  abusif,  meprisant,  malveillant  ou 
opprimant  qui  accroit  l'angoisse  morale  —  l'humilia- 
tion,  l'indignation,  l'anxiete,  la  peine,  la  crainte  et  autres 
sentiments  semblables  —  chez  le  demandeur  du  fait 
qu'il  est  victime  d'une  diffamation,  ce  dernier  est  fonde 
a  recevoir  ce  qu'on  a  appele  des  «dommages-interets 
majores». 

Ces  dommages-interets  tiennent  compte  du  tort 
additionnel  que  cause  aux  sentiments  du  deman- 
deur le  comportement  outrageant  et  malveillant  du 
deTendeur.  Comme  les  dommages-interets  gene- 
raux  ou  speciaux,  les  dommages-interets  majores 
sont  de  nature  compensatoire.  Pour  les  eValuer,  le 
jury  doit  considerer  l'ensemble  du  comportement 
du  defendeur  avant  la  publication  du  libelle  et  pen- 
dant tout  le  deroulement  du  proces,  jusqu'a  la  fin. 
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tion  of  right-thinking  people  arising  from  the  mali- 
cious conduct  of  the  defendant. 


lis  sont  l'expression  de  l'indignation  que  cause 
naturellement  chez  les  personnes  sensees  le  com- 
portement  malveillant  du  defendeur. 


If  aggravated  damages  are  to  be  awarded,  there 
must  be  a  finding  that  the  defendant  was  motivated 
by  actual  malice,  which  increased  the  injury  to  the 
plaintiff,  either  by  spreading  further  afield  the 
damage  to  the  reputation  of  the  plaintiff,  or  by 
increasing  the  mental  distress  and  humiliation  of 
the  plaintiff.  See,  for  example,  Walker  v.  CFTO 
Ltd.,  supra,  at  p.  Ill;  Vogel,  supra,  at  p.  178;  Kerr 
v.  Conlogue  (1992),  65  B.C.L.R.  (2d)  70  (S.C.),  at 
p.  93;  and  Cassell  &  Co.  v.  Broome,  supra,  at  pp. 
825-26.  The  malice  may  be  established  by  intrinsic 
evidence  derived  from  the  libellous  statement  itself 
and  the  circumstances  of  its  publication,  or  by 
extrinsic  evidence  pertaining  to  the  surrounding 
circumstances  which  demonstrate  that  the  defen- 
dant was  motivated  by  an  unjustifiable  intention  to 
injure  the  plaintiff.  See  Taylor  v.  Despard,  supra, 
at  p.  975. 


Pour  accorder  des  dommages-interets  majores, 
le  jury  doit  conclure  que  le  deTendeur  etait  motive 
par  une  malveillance  veritable  et  a  ainsi  accru  le 
prejudice  subi  par  le  demandeur,  soit  en  propa- 
geant  davantage  le  tort  cause  a  sa  reputation,  soit 
en  intensifiant  son  angoisse  morale  et  son  humilia- 
tion. Voir  par  exemple  Walker  c.  CFTO  Ltd.,  pre- 
cite, a  la  p.  Ill;  Vogel,  precite,  a  la  p.  178;  Kerr  c. 
Conlogue  (1992),  65  B.C.L.R.  (2d)  70  (C.S.),  a  la 
p.  93;  et  Cassell  &  Co.  c.  Broome,  precite,  aux  pp. 
825  et  826.  On  peut  6tablir  l'existence  de  la  mal- 
veillance a  l'aide  d'une  preuve  intrinseque  qui 
decoule  de  la  declaration  diffamatoire  elle-meme 
et  des  circonstances  de  sa  publication,  ou  encore  a 
l'aide  d'616ments  de  preuve  extrinseques  relatifs 
aux  circonstances,  qui  demontrent  que  le  defen- 
deur avait  l'intention  injustifiable  de  causer  un  pre- 
judice au  demandeur.  Voir  Taylor  c.  Despard,  pre- 
cite, a  la  p.  975. 


There  are  a  number  of  factors  that  a  jury  may 
properly  take  into  account  in  assessing  aggravated 
damages.  For  example,  was  there  a  withdrawal  of 
the  libellous  statement  made  by  the  defendants  and 
an  apology  tendered?  If  there  was,  this  may  go  far 
to  establishing  that  there  was  no  malicious  conduct 
on  the  part  of  the  defendant  warranting  an  award 
of  aggravated  damages.  The  jury  may  also  con- 
sider whether  there  was  a  repetition  of  the  libel, 
conduct  that  was  calculated  to  deter  the  plaintiff 
from  proceeding  with  the  libel  action,  a  prolonged 
and  hostile  cross-examination  of  the  plaintiff  or  a 
plea  of  justification  which  the  defendant  knew  was 
bound  to  fail.  The  general  manner  in  which  the 
defendant  presented  its  case  is  also  relevant.  Fur- 
ther, it  is  appropriate  for  a  jury  to  consider  the  con- 
duct of  the  defendant  at  the  time  of  the  publication 
of  the  libel.  For  example,  was  it  clearly  aimed  at 
obtaining  the  widest  possible  publicity  in  circum- 
stances that  were  the  most  adverse  possible  to  the 
plaintiff? 


Un  jury  est  fonde'  a  consid6rer  plusieurs  facteurs 
en  vue  de  fixer  les  dommages-interets  majords.  Par 
exemple,  les  defendeurs  ont-ils  retire  la  declaration 
diffamatoire,  ont-ils  presente  des  excuses?  Dans 
1' affirmative,  cela  peut  contribuer  a  etablir  1' ab- 
sence, chez  les  deTendeurs,  d'un  comportement 
malveillant  justifiant  des  dommages-interets 
majores.  Le  jury  peut  egalement  considerer  si  le 
defendeur  a  repete  le  libelle,  s'il  s'est  comporte  de 
facon  a  empScher  le  demandeur  d'introduire  Tac- 
tion en  libelle,  s'il  a  fait  subir  au  demandeur  un 
contre-interrogatoire  long  et  hostile,  ou  s'il  a 
invoque  un  plaidoyei  de  justification  qu'il  savait 
voue  a  l'echec.  La  maniere  generate  dont  le  defen- 
deur a  presente  sa  preuve  est  egalement  pertinente. 
Par  ailleurs,  il  convient  pour  un  jury  de  considerer 
le  comportement  du  defendeur  a  l'epoque  de  la 
publication  du  libelle.  Par  exemple,  visait-il  mani- 
festement  a  assurer,  la  publicit6  la  plus  repandue 
dans  des  circonstances  qui  etaient  les  plus  prejudi- 
ciables  au  demandeur? 
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(b)  The  Application  to  the  Facts  of  this  Case 

In  this  case,  there  was  ample  evidence  upon 
which  the  jury  could  properly  base  their  finding  of 
aggravated  damages.  The  existence  of  the  file  on 
Casey  Hill  under  the  designation  "Enemy  Canada" 
was  evidence  of  the  malicious  intention  of 
Scientology  to  "neutralize"  him.  The  press  confer- 
ence was  organized  in  such  a  manner  as  to  ensure 
the  widest  possible  dissemination  of  the  libel. 
Scientology  continued  with  the  contempt  proceed- 
ings although  it  knew  its  allegations  were  false.  In 
its  motion  to  remove  Hill  from  the  search  warrant 
proceedings,  it  implied  that  he  was  not  trustworthy 
and  might  act  in  those  proceedings  in  a  manner 
that  would  benefit  him  in  his  libel  action.  It 
pleaded  justification  or  truth  of  its  statement  when 
it  knew  it  to  be  false.  It  subjected  Hill  to  a  demean- 
ing cross-examination  and,  in  its  address  to  the 
jury,  depicted  Hill  as  a  manipulative  actor. 


b)  Application  awe  f aits  de  I'espece 

Dans  la  presente  affaire,  il  y  avait  une  preuve 
abondante  sur  le  fondement  de  laquelle  le  jury 
pouvait  a  bon  droit  accorder  des  dommages-inte- 
rets  majores.  L'existence  d'un  dossier  sur  Casey 
Hill,  intitule  «ennemi  Canada»,  demontre  1'inten- 
tion  malveillante  de  l'Eglise  de  le  «neutraliser».  La 
conference  de  presse  a  £te  planifiee  de  maniere  a 
garantir  la  plus  grande  diffusion  possible  du 
libelle.  Scientologie  a  poursuivi  les  procedures 
pour  outrage  tout  en  sachant  que  ses  allegations 
etaient  fausses.  Dans  sa  requete  en  vue  de  faire 
retirer  Hill  des  procedures  relatives  au  mandat  de 
perquisition,  elle  a  laisse  entendre  qu'il  n'6tait  pas 
digne  de  confiance  et  qu'il  etait  susceptible  d'agir 
dans  ces  procedures  d'une  maniere  qui  lui  profite- 
rait  dans  son  action  pour  libelle.  Elle  a  plaide  la 
justification  ou  la  verite  de  sa  declaration  qu'elle 
savait  fausse.  Elle  a  soumis  Hill  a  un  contre-inter- 
rogatoire  degradant  et,  dans  son  expose  au  jury,  Ta 
decrit  comme  un  homme  manipulateur. 


It  is,  as  well,  appropriate  for  an  appellate  court 
to  consider  the  post-trial  actions  of  the  defendant. 
It  will  be  recalled  that  Scientology,  immediately 
after  the  verdict  of  the  jury,  repeated  the  libel,  thus 
forcing  the  plaintiff  to  seek  and  obtain  an  injunc- 
tion restraining  Scientology  from  repeating  the 
libel.  It  did  not  withdraw  its  plea  of  justification 
until  the  hearing  of  the  appeal.  All  this  indicates 
that  the  award  of  aggravated  damages  was  strongly 
supported  by  the  subsequent  actions  of 
Scientology. 

In  summary,  every  aspect  of  this  case  demon- 
strates the  very  real  and  persistent  malice  of 
Scientology.  Their  actions  preceding  the  publica- 
tion of  the  libel,  the  circumstances  of  its  publica- 
tion and  their  subsequent  actions  in  relation  to  both 
the  search  warrant  proceedings  and  this  action 
amply  confirm  and  emphasize  the  insidious  malice 
of  Scientology.  Much  was  made  of  their  apology 
tendered  at  the  time  of  the  hearing  in  the  Court  of 
Appeal.  There  is  a  hollow  ring  to  that  submission 
when  it  is  remembered  that  it  was  not  until  the  fifth 
day  of  oral  argument  before  the  Court  of  Appeal 
that  the  apology  was  tendered.  Scientology  can 


II  est  egalement  approprie  pour  un  tribunal  d'ap- 
pel  de  considerer  les  actes  du  defendeur  apres  le 
proces.  II  y  a  lieu  de  rappeler  qu'immediatement 
apres  que  le  verdict  du  jury,  Scientologie  a  reitere" 
le  libelle,  forcant  ainsi  le  demandeur  a  demander  et 
a  obtenir  une  injonction  interdisant  a  Scientologie 
de  le  repeter.  Elle  n'a  retire  son  plaidoyer  de  justi- 
fication qu'a  l'audition  de  l'appel.  Tous  ces  ele- 
ments permettent  de  conclure  que  les  actions  sub- 
sequentes  de  Scientologie  justifiaient  amplement 
des  dommages-interSts  majores. 

Bref,  chaque  aspect  de  cette  affaire  revele  la 
malveillance  tres  reelle  et  constante  de  Scientolo- 
gie. Ses  actions  anterieures  a  la  publication  du 
libelle,  les  circonstances  de  sa  publication  et  ses 
actions  subsequentes  dans  les  procedures  relatives 
au  mandat  de  perquisition  et  a  la  pr6sente  action 
confirment  et  font  amplement  ressortir  la  malveil- 
lance insidieuse  de  Scientologie.  On  a  fait  grand 
cas  des  excuses  presentees  au  moment  de  l'audi- 
tion en  Cour  d'appel.  Cette  pretention  sonne  faux 
lorsque Ton  se  rappelle  que  ce  n'est  que  le  cin- 
quieme  jour  des  debats  devant  la  Cour  d'appel  que 
les  excuses  ont  ete  presentees.  Scientologie  ne  peut 
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gain  little  comfort  from  such  a  late  and  meaning- 
less apology. 

These  damages  were  awarded  solely  against 
Scientology  and  are  based  upon  the  misconduct  of 
that  appellant.  There  is  no  question  of  Manning 
being  in  any  way  responsible  for  these  damages. 
Indeed,  there  cannot  be  joint  and  several  responsi- 
bility for  either  aggravated  or  punitive  damages 
since  they  arise  from  the  misconduct  of  the  partic- 
ular defendant  against  whom  they  are  awarded. 
See,  for  example,  Sun  Life,  supra,  at  p.  1310; 
Eggerv.  Chelmsford,  [1965]  1  Q.B.  248  (C.A.),  at 
pp.  263  and  265;  Vogel,  supra,  at  p.  171;  S.  M. 
Waddams,  The  Law  of  Damages  (2nd  ed.  1991),  at 
pp.  11-23  and  11-24.  Scientology's  behaviour 
throughout  can  only  be  characterized  as  recklessly 
high-handed,  supremely  arrogant  and  contuma- 
cious. There  seems  to  have  been  a  continuing  con- 
scious effort  on  Scientology's  part  to  intensify  and 
perpetuate  its  attack  on  Casey  Hill  without  any 
regard  for  the  truth  of  its  allegations. 

(4)  Punitive  Damages 
(a)  General  Principles 

Punitive  damages  may  be  awarded  in  situations 
where  the  defendant's  misconduct  is  so  malicious, 
oppressive  and  high-handed  that  it  offends  the 
court's  sense  of  decency.  Punitive  damages  bear 
no  relation  to  what  the  plaintiff  should  receive  by 
way  of  compensation.  Their  aim  is  not  to  compen- 
sate the  plaintiff,  but  rather  to  punish  the  defen- 
dant. It  is  the  means  by  which  the  jury  or  judge 
expresses  its  outrage  at  the  egregious  conduct  of 
the  defendant.  They  are  in  the  nature  of  a  fine 
which  is  meant  to  act  as  a  deterrent  to  the  defen- 
dant and  to  others  from  acting  in  this  manner.  It  is 
important  to  emphasize  that  punitive  damages 
should  only  be  awarded  in  those  circumstances 
where  the  combined  award  of  general  and  aggra- 
vated damages  would  be  insufficient  to  achieve  the 
goal  of  punishment  and  deterrence. 


Unlike  compensatory  damages,  punitive  dam- 
ages are  not  at  large.  Consequently,  courts  have  a 


guere  tirer  profit  d' excuses  aussi  tardives  et 
denuees  de  sens. 

Seule  Scientologie  a  ete  condamnee  a  verser  des 
dommages-interets  majores,  en  raison  de  sa  mau- 
vaise  conduite.  II  n'est  aucunement  question  que 
Manning  soit  de  quelque  facon  responsable  relati- 
vement  a  ces  dommages-interets.  En  effet,  il  ne 
peut  y  avoir  responsabilite  solidaire  a  l'egard  de 
dommages-interets  majores  ou  punitifs  puisque 
ceux-ci  decoulent  de  la  mauvaise  conduite  du 
defendeur  condamne  a  les  verser.  Voir,  par 
exemple,  Sun  Life,  precite,  a  la  p.  1310;  Egger  c. 
Chelmsford,  [1965]  1  Q.B.  248  (C.A.),  aux  pp.  263 
et  265;  Vogel,  precite,  a  la  p.  171;  S.  M.  Waddams, 
The  Law  of  Damages  (2e  ed.  1991),  aux  pp.  11-23 
et  11-24.  Le  comportement  de  Scientologie  pen- 
dant tout  ce  temps  ne  peut  etre  qualifie  que  d'im- 
prudemment  abusif,  extremement  arrogant  et 
entete.  Elle  semble  avoir  mis  un  effort  conscient  et 
constant  a  intensifier  et  a  perpetuer  son  attaque 
contre  Casey  Hill  sans  jamais  considerer  la  v6ra- 
cite  de  ses  allegations. 

(4)  Les  dommages-interets  punitifs 

a)  Principe s  d 'application  generale 

On  peut  accorder  des  dommages-interets  puni- 
tifs lorsque  la  mauvaise  conduite  du  deTendeur  est 
si  malveillante,  opprimante  et  abusive  qu'elle 
choque  le  sens  de  dignite  de  la  cour.  Les  dom- 
mages-interets punitifs  n'ont  aucun  lien  avec  ce 
que  le  demandeur  est  fonde  a  recevoir  au  titre 
d'une  compensation.  lis  visent  non  pas  a  compen- 
ser  le  demandeur,  mais  a  punir  le  defendeur.  C'est 
le  moyen  par  lequel  le  jury  ou  le  juge  exprime  son 
outrage  a  l'6gard  du  comportement  inacceptable 
du  defendeur.  lis  revetent  le  caractere  d'une 
amende  destinee  a  dissuader  le  defendeur  et  les 
autres  d'agir  ainsi.  II  importe  de  souligner  que  les 
dommages-interets  punitifs  ne  devraient  etre 
accordes  que  dans  les  situations  ou  les  dommages- 
interets  generaux  et  majores  reunis  ne  permettent 
pas  d'atteindre  l'objectif  qui  consiste  a  punir  et  a 
dissuader. 

Contrairement  aux  dommages-interets  compen- 
satoires,  les  dommages-interets  punitifs  ne  sont  pas 
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much  greater  scope  and  discretion  on  appeal.  The 
appellate  review  should  be  based  upon  the  court's 
estimation  as  to  whether  the  punitive  damages 
serve  a  rational  purpose.  In  other  words,  was  the 
misconduct  of  the  defendant  so  outrageous  that 
punitive  damages  were  rationally  required  to  act  as 
deterrence? 


This  was  the  test  formulated  by  Robins  J. A.  in 
Walker  v.  CFTO  Ltd. ,  supra.  In  that  case,  he  found 
that  the  general  damages  award  of  $908,000  was 
obviously  sufficient  to  satisfy  whatever  need  there 
was  for  punishment  and  deterrence.  He  found  that, 
in  those  circumstances,  the  $50,000  punitive  dam- 
age award  served  no  rational  purpose.  The  Court 
of  Appeal,  in  the  case  at  bar,  applied  the  same  rea- 
soning and  upheld  the  award  of  punitive  damages. 

Punitive  damages  can  and  do  serve  a  useful  pur- 
pose. But  for  them,  it  would  be  all  too  easy  for  the 
large,  wealthy  and  powerful  to  persist  in  libelling 
vulnerable  victims.  Awards  of  general  and  aggra- 
vated damages  alone  might  simply  be  regarded  as 
a  licence  fee  for  continuing  a  character  assassina- 
tion. The  protection  of  a  person's  reputation  aris- 
ing from  the  publication  of  false  and  injurious 
statements  must  be  effective.  The  most  effective 
means  of  protection  will  be  supplied  by  the  knowl- 
edge that  fines  in  the  form  of  punitive  damages 
may  be  awarded  in  cases  where  the  defendant's 
conduct  is  truly  outrageous. 


(b)  The  Application  to  the  Facts  of  this  Case 

There  can  be  no  doubt  that  the  conduct  of 
Scientology  in  the  publication  of  the  injurious  false 
statement  pertaining  to  its  "enemy"  was  malicious. 
Its  publication  was  carefully  planned  and  carried 
out  in  a  manner  which  ensured  its  widest  possible 
dissemination  in  the  most  damaging  manner  imag- 
inable. The  allegation  made  against  Hill  was  dev- 
astating. It  was  said  that  he  had  been  guilty  of 
breach  of  trust,  breach  of  a  court  order  and  that  his 


generalises.  En  consequence,  les  tribunaux  dispo- 
sent  d'une  latitude  et  d'une  discretion  beaucoup 
plus  grandes  en  appel.  Le  controle  en  appel  devrait 
consister  a  determiner  si  les  dommages-interets 
punitifs  servent  un  objectif  rationnel.  En  d'autres 
termes,  la  mauvaise  conduite  du  defendeur  etait- 
elle  si  outrageante  qu'il  etait  rationnellement 
n^cessaire  d'accorder  des  dommages-interets  puni- 
tifs dans  un  but  de  dissuasion? 

C'est  le  critere  qui  a  ete  formule  par  le  juge 
Robins  dans  Walker  c.  CFTO  Ltd.,  precile.  Dans 
cette  affaire,  le  juge  a  conclu  que  les  dommages- 
interets  generaux  de  908  000  $  etaient  de  toute  evi- 
dence suffisants  pour  satisfaire  quelque  necessite 
de  punir  et  de  dissuader.  II  a  juge  que,  dans  ces 
circonstances,  les  dommages-interets  punitifs  de 
50  000  $  ne  servaient  aucun  objectif  rationnel:  En 
l'espece,  la  Cour  d' appel  a  suivi  le  meme  raisonne- 
ment  et  maintenu  les  dommages-interets  punitifs. 

Les  dommages-interets  punitifs  peuvent  servir, 
et  servent  effectivement,  un  objectif  utile.  S'ils 
n'existaient  pas,  il  ne  serait  que  trop  facile  pour  les 
gens  importants,  puissants  et  riches  de  persister  a 
repandre  des  libelles  contre  des  victimes  vulne- 
rables.  Les  dommages-interets  generaux  et  majores 
a  eux  seuls  pourraient  simplement  etre  considered 
comme  la  redevance  a  payer  pour  etre  autorise  a 
continuer  cette  atteinte  a  la  reputation.  La  protec- 
tion de  la  reputation  d'une  personne  a  la  suite  de  la 
publication  de  declarations  fausses  et  injurieuses 
doit  etre  efficace.  La  meilleure  protection  est  de 
faire  savoir  que  des  amendes,  sous  forme  de  dom- 
mages-interets punitifs,  peuvent  etre  imposees 
lorsque  le  comportement  du  defendeur  est  verita- 
blement  outrageant. 

b)  Application  auxfaits  de  l'espece 

II  ne  fait  aucun  doute  que  le  comportement  de 
Scientologie  dans  la  publication  de  la  declaration 
fausse  et  injurieuse  concernant  son  «ennemi»  etait 
empreint  de  malveillance.  Elle  a  fait  en  sorte  que 
sa  publication,  soigneusement  planifiee,  soit  exe- 
cutee  de  facon  a  obtenir  la  diffusion  la  plus  vaste 
possible,  de  la  maniere  la  plus  prejudiciable  que 
Ton  puisse  imaginer.  L' allegation  visant  Hill  etait 
devastatrice.  On  pretendait  qu'il  s'etait  rendu  cou- 
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conduct  and  behaviour  was  criminal.  Scientology's 
actions  from  the  time  of  publication,  throughout 
the  trial,  and  after  the  trial  decision  was  rendered 
constituted  a  continuing  attempt  at  character  assas- 
sination by  means  of  a  statement  which  it  knew  to 
be  false.  It  was  such  outrageous  conduct  that  it 
cried  out  for  the  imposition  of  punitive  damages. 


There  might  have  been  some  concern  that,  in 
light  of  the  award  of  general  and  aggravated  dam- 
ages totalling  $800,000,  there  might  not  be  a 
rational  basis  for  punitive  damages.  However  any 
lingering  doubt  on  that  score  is  resolved  when 
Scientology's  persistent  misconduct  subsequent  to 
the  trial  is  considered.  On  the  very  next  day  fol- 
lowing the  verdict,  Scientology  republished  the 
libel  in  a  press  release  delivered  to  the  media.  It 
then  brought  a  motion  to  adduce  fresh  evidence 
which  it  stated  would  have  a  bearing  "on  the  credi- 
bility and  reputation  of  the  plaintiff  S.  Casey  Hill" 
which,  if  presented  at  trial,  "would  probably  have 
changed  the  result".  Its  actions  were  such  that  Hill 
was  forced  to  bring  an  application  for  an  injunc- 
tion enjoining  Scientology  from  republishing  the 
libel.  In  his  reasons  for  granting  the  injunction, 
Carruthers  J.  stated  that  he  was  forced  to  take  that 
action  because  "no  amount  awarded  on  account  of 
punitive  damages  would  have  prevented  or  will 
prevent  the  Church  of  Scientology  from  publishing 
defamatory  statements  about  the  plaintiff.  Even 
the  injunction  did  not  deter  Scientology  which 
moved  to  set  it  aside.  Further,  in  its  notice  of 
appeal  of  the  libel  judgment,  Scientology  alleged 
that  the  trial  judge  had  erred  in  ruling  the  decision 
of  Cromarty  J.  in  the  contempt  proceedings  was 
res  judicata  of  the  issues  raised  in  the  libel  trial. 


During  the  appeal,  it  was  conceded  and  the  evi- 
dence and  events  confirmed  that  in  all  likelihood, 
no  amount  of  general  or  aggravated  damages 
would  have  deterred  Scientology.  Clearly  then,  this 
was  an  appropriate  case  for  an  award  of  punitive 
damages.  Scientology  did  not  withdraw  its  plea  of 


pable  d'abus  de  confiance,  de  manquement  a  une 
ordonnance  judiciaire  et  de  comportement  crimi- 
nel.  Les  agissements  de  Scientologie  a  compter  de 
la  publication,  pendant  tout  le  proces  et  apres  que 
la  decision  au  proces,  constituaient  une  tentative 
persistante  d'attenter  a  la  moralite  au  moyen  d'une 
declaration  qu'elle  savait  fausse.  II  s'agissait  d'un 
comportement  si  outrageant  qu'il  appelle  1' imposi- 
tion de  dommages-interets  punitifs. 

On  a  pu  se  demander  si,  compte  tenu  du  total  de 
800  000  $  accorde  au  titre  des  dommages-interets 
generaux  et  majores,  il  n'existait  plus  de  motif 
rationnel  d'accorder  des  dommages-interets  puni- 
tifs. Toutefois,  tout  doute  subsistant  a  cet  egard  est 
dissipe  par  la  persistance  de  la  conduite  de  Scien- 
tologie apres  le  proces.  Le  lendemain  meme  du 
verdict,  Scientologie  a  de  nouveau  publie  le  libelle 
dans  un  communique  de  presse  transmis  aux 
medias.  Elle  a  ensuite  introduit  une  requete  en  vue 
de  produire  de  nouveaux  elements  de  preuve  qui, 
selon  elle,  auraient  un  effet  [TRADUCTION]  «sur  la 
credibilite  et  la  reputation  du  demandeur  S.  Casey 
Hill»  et  qui,  s'ils  avaient  ete  presentes  au  proces, 
«en  auraient  probablement  change  l'issue».  Ses 
actions  etaient  telles  que  Hill  a  ete  contraint  de 
demander  une  injonction  interdisant  a  Scientologie 
de  publier  de  nouveau  le  libelle.  Dans  ses  motifs, 
le  juge  Carruthers  s'est  dit  contraint  d'accorder 
l'injonction  puisque  [TRADUCTION]  «aucun  mon- 
tant  accorde  a  titre  de  dommages-interets  punitifs 
n'aurait  empgche"  ou  n'empechera  l'Eglise  de 
Scientologie  de  publier  des  declarations  diffama- 
toires  sur  le  demandeur».  Meme  l'injonction  n'a 
pas  freine  Scientologie,  qui  en  a  demande  l'annula- 
tion.  En  outre,  dans  son  avis  d'appel  du  jugement 
sur  le  libelle,  Scientologie  a  allegue  que  le  juge  du 
proces  ayait  commis  une  erreur  en  statuant  que  la 
decision  du  juge  Cromarty  dans  l'instance  relative 
a  1' outrage  etait  chose  jugee  quant  aux  questions 
soulevees  dans  le  proces  pour  libelle. 

Au  cours  de  l'appel,  il  a  ete  concede  qu'il  etait 
fort  probable  qu'aucun  montant  de  dommages- 
interets  generaux  et  majores  n'aurait  pu  dissuader 
Scientologie,  et  la  preuve  et  les  faits  ont  confirme 
cela.  II  est  done  evident  qu'il  convenait  enJ'espece 
d'accorder  des  dommages-interets  punitifs.  Scien- 
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justification  until  the  first  day  of  the  oral  argument 
in  the  Court  of  Appeal.  Nor  was  any  apology  ten- 
dered by  Scientology  until  the  fifth  day  of  oral 
argument  before  the  Court  of  Appeal. 

The  award  of  punitive  damages,  therefore, 
served  a  rational  purpose  in  this  case.  Further,  the 
circumstances  presented  in  this  exceptional  case 
demonstrate  that  there  was  such  insidious,  perni- 
cious and  persistent  malice  that  the  award  for  puni- 
tive damages  cannot  be  said  to  be  excessive. 
Scientology  has  alleged  that  the  size  of  the  award 
of  punitive  damages  had  a  chilling  effect  on  its 
right  to  freedom  of  expression.  However  as  stated 
earlier,  in  spite  of  the  slow  and  methodical  pro- 
gress of  this  case  to  trial  and  appeal,  and  despite 
the  motion  brought  six  years  before  the  trial  which 
drew  attention  to  the  need  for  evidence, 
Scientology  adduced  no  evidence  as  to  the  chilling 
effect  of  the  award.  In  its  absence,  this  argument 
should  not  be  considered.  It  may  be  that  different 
factors  will  have  to  be  taken  into  consideration 
where  evidence  is  adduced  and  where  a  member  of 
the  media  is  a  party  to  the  action.  However,  those 
are  considerations  for  another  case  on  another  day. 


IV.  Disposition 

The  appeal  is  dismissed  with  costs. 

APPENDIX  A 
CFTO  BROADCAST 

The  Toronto  Church  of  Scientology  has  filed  charges 
of  contempt  of  court  against  two  provincial  lawyers. 
The  Church  believes  the  lawyers  violated  a  court  order 
by  opening  sealed  documents  which  were  seized  last 
year  in  a  raid  on  the  Church's  headquarters.  A  report 
from  CFTO's  Tim  Webber: 

Webber: 

Eighteen  months  ago,  more  than  one  hundred  O.P.P. 
officers  stormed  out  of  three  buses  and  into  the 
offices  of  the  Church  of  Scientology.  They  seized 
hundreds  of  thousands  of  documents  in  two  days  of 
searching.  Police  said  they  were  looking  for  evidence 
of  tax  fraud,  consumer  fraud  and  other  indictable 


tologie  n'a  retire  son  plaidoyer  de  justification  que 
le  premier  jour  des  debats  devant  la  Cour  d'appel. 
Eh  outre,  elle  n'a  presente  des  excuses  que  le  cin- 
quieme  jour  des  debats  devant  la  Cour  d'appel. 

Les  dommages-interets  punitifs  servaient  done 
un  objectif  rationnel  en  l'espece.  Par  ailleurs,  les 
circonstances  de  cette  affaire  exceptionnelle 
d6montrent  qu'il  y  a  eu  une  malveillance  si  insi- 
dieuse,  pernicieuse  et  persistante  que  le  montant  de 
dommages-interets  punitifs  ne  peut  etre  juge 
excessif.  Scientologie  a  allegue"  que  le  montant  des 
dommages-interets  punitifs  avait  un  effet  paraly- 
sant  sur  son  droit  a  la  liberte  d'expression.  Toute- 
fois,  je  le  repete,  en  depit  du  deroulement  lent  et 
methodique  de  la  pr6sente  affaire  au  proces  et  en 
appel,  et  de  la  requete  presentee  six  ans  avant  le 
proces,  qui  a  fait  ressortir  la  necessite  de  produire 
une  preuve,  Scientologie  n'a  presente  aucun  ele- 
ment de  preuve  quant  a  1' effet  paralysant  qu'aurait 
le  montant  accorde.  En  l'absence  d'une  telle 
preuve,  cet  argument  ne  doit  pas  etre  considere.  II 
y  aura  sans  doute  lieu  de  tenir  compte  de  differents 
facteurs  lorsqu'une  preuve  sera  produite  et  que  des 
membres  des  medias  seront  parties  a  Taction.  Tou- 
tefois,  ce  sont  la  des  considerations  qui  devront 
attendre  une  autre  occasion. 

IV.  Dispositif 

Le  pourvoi  est  rejete  avec  depens. 

ANNEXE  A 
REPORTAGE  DE  CFTO 

[TRADUCTION]  L'Eglise  de  scientologie  de  Toronto  a 
depose  des  accusations  d' outrage  au  tribunal  contre 
deux  avocats  provinciaux.  L'Eglise  croit  que  les  avocats 
ont  viol6  une  ordonnance  judiciaire  en  ouvrant  des 
documents  scell6s,  saisis  Fan  dernier  lors  d'une  des- 
cente  au  bureau  principal  de  l'Eglise.  Voici  le  reportage 
de  Tim  Webber  de  CFTO: 

Webber: 

II  y  a  dix-huit  mois,  plus  de  cent  agents  de  la  PPO; 
transportes  dans  trois  autobus,  ont  pris  d'assaut  les 
bureaux  de  l'Eglise  de  scientologie.  lis  ont  saisi  des 
centaines  de  milliers  de  documents  au  cours  d'une 
fouille  qui  a  dure  deux  jours.  Aux  dires  de  la  police, 
ils  etaient  a  la  recherche  de  preuves  de  fraude  fiscale, 
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offences.  Many  of  these  seized  documents  were 
deemed  confidential  by  the  Church.  Some  they  said 
were  confessions  between  priests  and  penitents  and 
they  convinced  a  judge  to  order  about  two  hundred  of 
the  documents  sealed.  Today,  lawyers  for  the  Church 
filed  charges  alleging  that  the  sealing  order  has  been 
violated. 


Manning: 

The  documents  were  ordered  sealed  by  Mr.  Justice 
Osier,  pursuant  to  a  request  by  counsel,  in  a  very  seri- 
ous matter,  and  they  were  opened  and  revealed  to  per- 
sons whom  we  say  were  unauthorized  to  so  do. 

Webber: 

The  charges  are  against  Jerome  Cooper,  a  lawyer  for 
Consumer  and  Commercial  Relations,  and  Crown 
Attorney  S.  Casey  Hill.  The  documents  filed  today 
alleged  that  the  two  convinced  another  Supreme 
Court  Justice  to  allow  the  Ministry  of  Consumer  and 
Commercial  Relations  to  view  the  sealed  documents 
in  the  company  of  O.P.P.  officers.  One  of  the  lawyers 
being  charged,  Jerome  Cooper,  today  told  us  he  had 
absolutely  no  comment  on  the  matter.  The  trial  date 
has  already  been  set  for  the  17th  of  January,  but  law- 
yers for  the  Church  of  Scientology  are  hoping  to  con- 
vince the  defendants  and  the  Court  so  start  even 
sooner. 

APPENDIX  B 
CBC  BROADCAST 

The  Church  of  Scientology  has  filed  a  suit  against 
two  Toronto  based  Crown  Attorneys.  The  Church  had 
its  offices  raided  by  police  and  documents  seized  in 
March  of  1983.  Lawyers  for  the  Church  say  those  docu- 
ments were  opened  and  read  by  persons  not  authorized 
to  do  so. 

Manning: 

They  were  confidential  documents  which  have  been 
ordered  sealed  by  Supreme  Court  of  Ontario  Justices 
which  were  opened  with  the  permission  of  counsel 
for  the  Crown.  And  this  constitutes,  in  the  opinion  of 
the  Church,  a  contempt  of  court.  We've  had  a  date  set 
in  January.  But  hopefully,  we  can  get  a  date  set  earlier 
with  the  consent  of  the  Chief  Justice  of  the  Trial  Divi- 
sion, or  the  Chief  Justice  of  Ontario  on  the  basis  that 


de  fraude  a  l'egard  de  consommateurs  et  d'autres 
actes  criminels.  Nombre  des  documents  saisis  etaient 
considered  confidentiels  par  l'Eglise,  parce  que  cer- 
tains etaient  des  confessions  entre  prStres  et  penitents. 
L'Eglise  a  pu  convaincre  un  juge  d'ordonner  qu'envi- 
ron  deux  cents  de  ces  documents  soient  scelles. 
Aujourd'hui,  les  avocats  de  l'Eglise  ont  depose1  des 
accusations  alleguant  que  l'ordonnance  de  mise  sous 
scelles  a  ete  violee. 

Manning: 

Le  juge  Osier  a  ordonne  que  les  documents  soient 
scelles  a  la  demande  des  avocats  dans  le  cadre  d'une 
affaire  tres  grave,  et  ces  documents  ont  ete  ouverts  et 
reveles  a  des  personnes  qui  a  notre  avis  n' etaient  pas 
autorisees. 

Webber: 

Les  accusations  visent  Jerome  Cooper,  avocat  au 
ministere  de  la  Consommation  et  du  Commerce,  et  S. 
Casey  Hill,  substitut  du  procureur  general.  Suivant  les 
documents  deposes  aujourd'hui,  les  deux  avocats  ont 
convaincu  un  autre  juge  de  la  Cour  supreme  d'autori- 
ser  le  ministere  de  la  Consommation  et  du  Commerce 
a  examiner  les  documents  scelles  en  compagnie 
d'agents  de  la  PPO.  Un  des  avocats  accuses,  Jerome 
Cooper,  nous  a  affirme  aujourd'hui  qu'il  n'avait  abso- 
lument  aucun  commentaire  a  faire  sur  cette  affaire.  La 
date  du  proces  a  deja  6t€  fixee  au  17  janvier,  mais  les 
avocats  de  l'figlise  de  scientologie  esperent  convain- 
cre les  defendeurs  et  la  Cour  de  commencer  encore 
plus  tot. 

ANNEXE  B 
REPORTAGE  DE  LA  SRC 

[TRADUCTION]  L'Eglise  de  scientologie  a  institue  une 
action  contre  deux  substituts  du  procureur  general  a 
Toronto.  En  mars  1983,  l'Eglise  a  recu  la  visite  de  la 
police  a  ses  bureaux,  ou  des  documents  ont  ete.  saisis. 
Les  avocats  de  l'Eglise  affirment  que  ces  documents  ont 
6t6  ouverts  et  examines  par  des  personnes  Hon  autori- 
sees a  le  faire. 

Manning: 

II  s'agissait  de  documents  confidentiels  dont  la  mise 
sous  scelle  avait  6t6  ordonnee  par  des  juges  de  la 
Cour  supreme  de  1' Ontario,  et  qui  ont  ete  ouverts  avec 
l'autorisation  du  substitut  du  procureur  general.  Cela 
constitue,  de  1'avis  de  l'figlise,  un  outrage  au  tribunal. 
Le  proces  doit  commencer  en  janvier,  mais  nous 
esp6rons  obtenir  une  date  plus  rapprochee  avec  le 
consentement  du  juge  en  chef  de  premiere  instance  ou 


[1995]  2  R.C.S. 


hill  c.  eglise  de  scientologie    Le  juge  L'Heureux-Dube 


1213 


it's  a  very  important  matter.  It's  important  to  the 
administration  of  justice. 

APPENDIX  C 
GLOBE  AND  MAIL 

The  Church  of  Scientology  of  Toronto  is  asking  the 
Supreme  Court  of  Ontario  to  find  a  Crown  prosecutor 
and  a  lawyer  with  the  Ontario  Ministry  of  Consumer 
and  Commercial  Relations  in  contempt  of  court. 

Morris  Manning,  a  lawyer  acting  for  the  church,  said 
in  an  interview  yesterday  that  he  has  filed  a  motion  ask- 
ing for  S.  Casey  Hill,  a  prosecutor  with  the  Ontario 
Ministry  of  the  Attorney-General,  and  Jerome  Cooper,  a 
lawyer  with  the  Consumer  Ministry,  to  be  jailed  or 
fined. 

The  motion  claims  that  Mr.  Cooper  misled  Mr.  Jus- 
tice Jean-Charles  Sirois  of  the  Supreme  Court  of  Ontario 
into  releasing  to  the  Consumer  Ministry  documents 
seized  by  the  Ontario  Provincial  Police  in  a  raid  on  the 
Church's  headquarters. 

The  motion  says  Judge  Sirois  was  not  told  that  many 
of  the  documents  had  been  ordered  sealed  by  another 
Ontario  Supreme  Court  judge  while  the  Church  contests 
the  legality  of  the  search  warrant  used  by  the  O.P.P.  in 
the  raid  last  year. 

The  motion  claims  Mr.  Hill,  who  represented  the 
Attorney-General  during  the  search  warrant  hearings 
"aided  and  abetted  in  the  misleading  of  Mr.  Justice 
Sirois". 

A  hearing  on  the  motion  has  been  set  for  January  17. 

The  following  are  the  reasons  delivered  by 

L'Heureux-Dube  J.  —  I  have  had  the  advan- 
tage of  reading  the  reasons  of  my  colleague  Justice 
Cory  and,  except  on  one  point,  generally  agree 
with  them  as  well  as  with  his  disposition  of  this 
appeal. 

First,  however,  in  order  to  dispel  any  possible 
confusion  regarding  the  applicability  of  the  Cana- 
dian Charter  of  Rights  and  Freedoms  to  the  com- 
mon law,  I  note  that  this  issue  can  be  easily  sum- 


du  juge  en  chef  de  l'Ontario  pour  le  motif  qu'il  s'agit 
d'une  affaire  tres  importante.  Elle  est  irnportante  pour 
'  1' administration  de  la  justice. 

ANNEXE  C 

GLOBE  AND  MAIL 

[TRADUCTION]  L'figlise  de  scientologie  de  Toronto 
s'adresse  a  la  Cour  supreme  de  l'Ontario  afin  que  soient 
ddclares  coupables  d' outrage  au  tribunal  un  substitut  du 
procureur  general  et  un  procureur  du  ministere  de  la 
Consommation  et  du  Commerce  de  l'Ontario. 

Morris  Manning,  avocat  agissant  pour  le  compte  de 
l'Eglise,  a  affirme  au  cours  d'une  entrevue  hier  qu'il  a 
depose  une  requete  reclamant  que  S.  Casey  Hill,  avocat 
au  ministere  du  Procureur  general  de  l'Ontario,  et 
Jerome  Cooper,  avocat  au  ministere  de  la  Consomma- 
tion, soient  condamnes  a  une  amende  ou  a  une  peine 
d'  emprisonnement. 

Suivant  la  requ&e,  M.  Cooper  a  induit  en  erreur  le 
juge  Jean-Charles  Sirois  de  la  Cour  supreme  de  l'Onta- 
rio afin  qu'il  libere,  en  faveur  du  ministere  de  la  Con- 
sommation, des  documents  saisis  par  la  Police  provin- 
ciale  de  l'Ontario  lors  d'une  descente  effectuee  au 
bureau  principal  de  l'Eglise. 

L'Eglise  allegue  egalement  dans  la  requete  que  le 
juge  Sirois  n'a  pas  ete  avise  que  plusieurs  documents 
avaient  ete  mis  sous  scelles  sur  ordonnance  d'un  juge  de 
la  Cour  supreme  de  l'Ontario  pendant  que  l'Eglise  con- 
teste  la  legalite  du  mandat  de  perquisition  utilise  par  la 
PPO  au  cours  de  la  descente  effectuee  Fan  dernier. 

On  fait  valoir  dans  la  requete  que  M.  Hill,  qui  repre- 
sentait  le  procureur  general  pendant  les  auditions  rela- 
tives au  mandat  de  perquisition,  «a  aide  et  encourage  a 
induire  le  juge  Sirois  en  erreur». 

Une  audition  sur  la  requete  se  tiendra  le  17  janvier. 

Les  motifs  suivants  ont  6t6  rendus  par 

Le  juge  L'Heureux-Dube  —  J'ai  eu  l'avantage 
de  prendre  connaissance  des  motifs  de  mon  col- 
legue  le  juge  Cory  et,  sauf  sur  un  point,  je  suis  sub- 
stantiellement  d' accord  avec  lui  et  avec  le  r^sultat 
auquel  il  arrive. 

En  premier  lieu,  toutefois,  afin  de  dissiper  toute 
confusion  possible  quant  a  l'applicabilite  de  la 
Charte  canadienne  des  droits  et  libertes  a  la  com- 
mon law,  cette  question  peut,  a  mon  avis,  se 


1214 


hill  v.  church  of  Scientology    L'Heureux-Dube  J. 


[1995]  2  S.C.R. 


marized  in  the  following  two  principles,  both  of 
which  were  first  articulated  by  Mclntyre  J.  in 
RWDSU  v.  Dolphin  Delivery  Ltd.,  [1986]  2  S.C.R. 
573: 

1.  The  Charter  does  not  directly  apply  to  the  com- 
mon law  unless  it  is  the  basis  of  some  govern- 
mental action. 

2.  Even  though  the  Charter  does  not  directly 
apply  to  the  common  law  absent  government 
action,  the  common  law  must  nonetheless  be 
developed  in  accordance  with  Charter  values. 
(To  the  same  effect,  see  R.  v.  Salituro,  [1991]  3 
S.C.R.  654,  Dagenais  v.  Canadian  Broadcast- 
ing Corp.,  [1994]  3  S.C.R.  835,  and  R.  v.  Park, 
[1995]  2  S.C.R.  836,  per  L'Heureux-Dube  J.) 

In  other  words,  the  basic  rule  is  that,  absent  gov- 
ernment action,  the  Charter  only  applies  indirectly 
to  the  common  law. 


In  light  of  the  above,  I  agree  with  Cory  J.  that 
where  the  common  law  is  "challenged"  on  Charter 
grounds,  a  traditional  s.  1  analysis  will  generally 
not  be  appropriate.  Instead,  "Charter  values, 
framed  in  general  terms,  should  be  weighed 
against  the  principles  which  underlie  the  common 
law.  The  Charter  values  will  then  provide  the 
guidelines  for  any  modification  to  the  common  law 
which  the  court  feels  is  necessary"  (para.  97).  As 
well,  I  agree  with  Cory  J.  that  "the  party  who  is 
alleging  that  the  common  law  is  inconsistent  with 
the  Charter  should  bear  the  onus  of  proving  both 
that  the  common  law  fails  to  comply  with  Charter 
values  and  that,  when  these  values  are  balanced, 
the  common  law  should  be  modified"  (para.  98). 
Such  an  approach  is,  in  my  view,  consistent  with 
the  fact  that,  absent  government  action,  the  Char- 
ter only  applies  indirectly  to  the  common  law. 


Applying  this  approach  in  the  case  at  hand,  I 
agree  with  Cory  J.'s  conclusion  that  the  common 
law  of  defamation,  as  it  is  applied  to  the  parties  in 


reduire  simplement  aux  deux  propositions  sui- 
vantes,  formulees  pour  la  premiere  fois  par  le  juge 
Mclntyre  dans  l'arret  SDGMR  c.  Dolphin  Delivery 
Ltd.,  [1986]  2  R.C.S.  573: 

1.  La  Charte  ne  s'applique  pas  directement  a  la 
common  law  sauf  dans  la  mesure  ou  elle  consti- 
tue  le  fondement  d'une  action  gouvernemen- 
tale. 

2.  Quoique  la  Charte  ne  s'applique  pas  directe- 
ment a  la  common  law  en  1' absence  d'une 
action  gouvernementale,  la  common  law  doit 
neanmoins  evoluer  de  maniere  a  etre  compati- 
ble avec  les  valeurs  qui  sous-tendent  la  Charte. 
(Dans  le  meme  sens,  voir  R.  c.  Salituro,  [1991] 
3  R.C.S.  654,  Dagenais  c.  Societe  Radio- 
Canada,  [1994]  3  R.C.S.  835,  et  R.  c.  Park, 
[1995]  2  R.C.S.  836,  le  juge  L'Heureux-Dube.) 

En  d'autres  termes,  la  regie  fondamentale  est  la 
suivante:  en  l'absence  d'une  action  gouvernemen- 
tale, la  Charte  ne  s'applique  qu'indirectement  a  la 
common  law. 

Compte  tenu  de  ce  qui  precede,  je  suis  d' accord 
avec  le  juge  Cory  que  lorsque  la  common  law  fait 
l'objet  d'une  «contestation»  fondee  sur  la  Charte, 
en  general  1' analyse  traditionnelle  effectuee  dans  le 
cadre  de  1' article  premier  n'est  pas  appropriee, 
mais  plut6t,  que  «[f]ormul6es  en  termes  generaux, 
les  valeurs  de  la  Charte  devraient  etre  ponderees 
en  regard  des  principes  qui  inspirent  la  common 
law.  Les  valeurs  de  la  Charte  offriront  alors  des 
lignes  directrices  quant  a  toute  modification  de  la 
common  law  que  la  cour  estime  necessaire»  (par. 

97)  .  De  m6me,  comme  le  juge  Cory,  j'  estime  que 
«[l]a  partie  qui  allegue  que  la  common  law  est 
incompatible  avec  la  Charte  doit  [.  .  .]  etablir  a  la 
fois  que  la  common  law  ne  respecte  pas  les  valeurs 
de  la  Charte  et  que,  suivant  la  ponderation  de  ces 
valeurs,  la  common  law  doit  6tre  modifiee»  (par. 

98)  .  Cette  approche,  a  mon  avis,  va  de  pair  avec  le 
fait  qu'en  l'absence  d'une  action  gouvernementale, 
la  Charte  ne  s'applique  qu'indirectement  a  la  com- 
mon law. 

Appliquant  ici  cette  approche,  je  souscris  a  la 
conclusion  du  juge  Cory  que  la  common  law  de  la 
diffamation,  telle  qu'elle  s'applique  aux  parties  a 
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this  action,  is  consistent  with  the  values  enshrined 
in  the  Charter.  Accordingly,  I  agree  with  my  col- 
league that  there  is  no  need  to  amend  or  alter  the 
common  law.  In  particular,  I  agree  that  the  "actual 
malice"  rule  adopted  by  the  U.S.  Supreme  Court  in 
New  York  Times  Co.  v.  Sullivan,  376  U.S.  254 
(1964),  should  not  be  adopted  into  the  Canadian 
common  law  of  defamation. 


Second,  the  one  issue  on  which  I  part  company 
with  my  colleague  concerns  the  scope  of  the 
defence  of  qualified  privilege.  Traditionally,  this 
Court  has  held  that  the  defence  of  qualified  privi- 
lege is  available  with  respect  to  reports  of  judicial 
proceedings,  but  not  with  respect  to  reports  of 
pleadings  in  purely  private  litigation  upon  which 
no  judicial  action  has  yet  been  taken:  Gazette 
Printing  Co.  v.  Shallow  (1909),  41  S.C.R.  339.  The 
appellants,  however,  argue  that  Shallow  is  no 
longer  good  law  as  it  had  been  overtaken  by  this 
Court's  more  recent  decision  in  Edmonton  Journal 
v.  Alberta  (Attorney  General),  [1989]  2  S.C.R. 
1326.  My  colleague  appears  to  accept  this  argu- 
ment. Accordingly,  he  broadens  the  scope  of  the 
defence  of  qualified  privilege,  making  it  available 
with  respect  to  reports  of  pleadings  upon  which  no 
judicial  action  has  yet  been  taken.  I  disagree.  In 
my  view,  Shallow  and  Edmonton  Journal  are 
entirely  consistent.  In  this  respect,  I  adopt  the  fol- 
lowing statement  from  the  judgment  of  the  Court 
of  Appeal  in  the  case  at  hand  ((1994),  18  O.R.  (3d) 
385,  at  p.  427): 


We  were  urged  to  extrapolate  from  Edmonton  Journal 
the  proposition  that  the  common  law  of  defamation 
should  respect  such  constitutional  forms  of  expression 
as  the  reporting  of  information  pertaining  to  intended 
court  proceedings  by  conferring  qualified  privilege  on 
the  occasion  of  the  publication  of  such  reports.  With 
respect,  we  do  not  agree.  Edmonton  Journal  struck 
down,  in  the  name  of  freedom  of  expression,  statutory 
provisions  which  sought  to  inhibit  the  publication  of  the 
details  of  pending  matrimonial  and  other  civil  actions. 
But  it  by  no  means  follows  that  the  publication  of  such 


cette  action,  est  conforme  aux  valeurs  consacrees 
dans  la  Charte.  Aussi  n'est-il  pas  necessaire, 
comme  mon  collegue  l'indique,  de  changer  ou  de 
modifier  la  common  law.  En  particulier,  je  con- 
viens  que  la  regie  de  la  «malveillance  veritable* 
adoptee  par  la  Cour  supreme  des  Etats-Unis  dans 
l'arret  New  York  Times  Co.  c.  Sullivan,  376  U.S. 
254  (1964),  ne  devrait  pas  etre  inhSgree  a  la  com- 
mon law  de  la  diffamation  au  Canada. 

En  deuxieme  lieu,  la  seule  question  sur  laquelle 
je  me  dissocie  de  mon  collegue  concerne  la  portee 
de  la  defense  d'immunite  relative.  Traditionnelle- 
ment,  notre  Cour  a  conclu  qu'il  etait  possible  d'in- 
voquer  la  defense  d'immunite  relative  en  ce  qui 
concerne  le  compte  rendu  de  procedures  judi- 
ciaires,  mais  qu'il  n' en  etait  pas  de  meme  a  1'egard 
de  comptes  rendus  d'actes  de  procedure  dans  le 
cadre  de  Htiges  purement  prives,  sur  le  fondement 
desquels  aucune  action  judiciaire  n'a  encore  ete 
instituee:  Gazette  Printing  Co.  c.  Shallow  (1909), 
41  R.C.S.  339.  Or,  les  appelants  font  valoir  que 
1'arrSt  Shallow  ne  traduit  plus  l'etat  du  droit  vu  la 
decision  plus  recente  de  notre  Cour  dans  Edmon- 
ton Journal  c.  Alberta  (Procureur  general),  [1989] 
2  R.C.S.  1326.  Mon  collegue  paraft  accepter  cet 
argument.  II  etend  done  la  defense  d'immunite 
relative  aux  comptes  rendus  d'actes  de  procedure 
sur  le  fondement  desquels  aucune  action  judiciaire 
n'a  encore  et6  intentee.  le  ne  suis  pas  d'accord.  A 
mon  avis,  les  arrets  Shallow  et  Edmonton  Journal 
sont  tout  a  fait  compatibles.  A  cet  egard,  j'adopte 
l'extrait  suivant  de  la  decision  de  la  Cour  d'appel 
dans  le  cas  qui  nous  occupe  ((1994),  18  O.R.  (3d) 
385,  a  la  p.  427): 

[TRADUCTION]  On  nous  propose  d'extrapoler  de  l'arret 
Edmonton  Journal  la  proposition  selon  laquelle  la  com- 
mon law  de  la  diffamation  devrait  respecter  les  formes 
constitutionnelles  d' expression  que  constituent  les 
comptes  rendus  de  procedures  judiciaires  que  l'on  se 
propose  d'intenter,  en  conferant  l'immunite  relative  a  la 
publication  de  ces  comptes  rendus.  Avec  egards,  nous  ne 
sommes  pas  d'accord.  L'arret  Edmonton  Journal  a  eu 
pour  effet  d'annuler,  au  nom  de  la  liberte  d'expression, 
des  dispositions  legislatives  interdisant  la  publication  de 
renseignements  concernant  des  actions  matrimoniales 
ou  autres  actions  civiles  en  cours.  Cela  ne  signifie  aucu- 
nement  que  la  publication  de  ces  renseignements  devrait 
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details  should  be  accorded  the  mantle  of  qualified  privi- 
lege if  they  are  defamatory. 

Edmonton  Journal  and  Gazette  Printing  stand 
together  without  conflict:  there  is  a  right  to  publish 
details  of  judicial  proceedings  before  they  are  heard  in 
open  court,  but  such  publication  does  not  enjoy  the  pro- 
tection of  qualified  privilege  if  it  is  defamatory.  As  Duff 
J.  noted  in  the  extract  from  p.  364  of  Gazette  Printing 
set  out  above,  no  such  privilege  is  necessary  if  the  state- 
ments published  are  true,  and  no  such  privilege  is  desir- 
able if  they  are  not  true. 


Subject  to  the  above,  I  would  dispose  of  this 
appeal  as  does  my  colleague  Cory  J. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant  Morris  Manning: 
Weir  &  Foulds,  Toronto. 

Solicitors  for  the  appellant  the  Church  of 
Scientology  of  Toronto:  Gowling,  Strathy  &  Hen- 
derson, Kitchener. 

Solicitors  for  the  respondent:  Tory  Tory 
DesLauriers  &  Binnington,  Toronto. 

Solicitor  for  the  intervener  the  Attorney  General 
for  Ontario:  The  Ministry  of  the  Attorney  General, 
Toronto. 

Solicitors  for  the  intervener  the  Canadian  Civil 
Liberties  Association:  Robert  Sharpe  and  Kent 
Roach,  Toronto. 

Solicitors  for  the  interveners  the  Writers'  Union 
of  Canada,  PEN  Canada,  the  Canadian  Associa- 
tion of  Journalists,  the  Periodical  Writers  Associa- 
tion of  Canada,  and  the  Book  and  Periodical 
Council:  Davies,  Ward  &  Beck,  Toronto. 

Solicitors  for  the  interveners  the  Canadian 
Daily  Newspaper  Association,  the  Canadian  Com- 
munity Newspapers  Association,  the  Canadian 
Association  of  Broadcasters,  the  Radio-Television 
News  Directors  Association  of  Canada,  the  Cana- 
dian Book  Publishers '  Council  and  the  Canadian 


jouir  de  la  protection  de  1'immunite  relative  si  ceux-ci 
s'averent  diffamatoires. 

Les  arrets  Edmonton  Journal  et  Gazette  Printing 
n'entrent  pas  en  conflit:  le  droit  de  publier  les  details  de 
procedures  judiciaires  avant  qu'elles  ne  soient  entendues 
en  audience  publique  existe,  mais  cette  publication  ne 
jouit  pas  de  la  protection  de  rimmunite  relative  si  son 
contenu  est  diffamatoire.  Ainsi  que  le  juge  Duff  l'a 
indique  dans  le  passage  tire  de  la  p.  364  de  1' arret 
Gazette  Printing  ci-dessus,  l'immunite  n'est  pas  neces- 
saire  si  les  declarations  publiees  sont  v6ridiques,  et  elle 
n'est  pas  souhaitable  si  les  declarations  sont  fausses. 

Sous  reserve  de  ce  qui  precede,  je  trancherais  le 
pourvoi  comme  le  suggere  mon  collegue  le  juge 
Cory. 

Pourvoi  rejete  avec  depens. 

Procureurs  de  V appelant  Morris  Manning:  Weir 
&  Foulds,  Toronto. 

Procureurs  de  I'appelante  I'Eglise  de  scientolo- 
gie  de  Toronto:  Gowling,  Strathy  &  Henderson, 
Kitchener. 

Procureurs  de  I'intime:  Tory  Tory  DesLauriers 
&  Binnington,  Toronto. 

Procureur  de  V intervenant  le  procureur  general 
de  I 'Ontario:  Le  minister e  du  Procureur  general, 
Toronto. 

Procureurs  de  V inter venante  V Association 
canadienne  des  liberies  civiles:  Robert  Sharpe  et 
Kent  Roach,  Toronto. 

Procureurs  des  intervenants  Writers''  Union  of 
Canada,  PEN  Canada,  V Association  canadienne 
des  journalistes,  Periodical  Writers  Association  of 
Canada,  et  Book  and  Periodical  Council:  Davies, 
Ward  &  Beck,  Toronto. 

Procureurs  des  intervenants  V Association  cana- 
dienne des  editeurs  de  quotidiens,  Canadian  Com- 
munity Newspapers  Association,  V Association 
canadienne  des  radiodiffuseurs,  V Association 
canadienne  des  directeurs  de  V information  en 
radio-television,    Canadian   Book  Publishers' 
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Magazine  Publishers'  Association:  Blake,  Cassels  Council  et  Canadian  Magazine  Publishers'  Asso- 
&  Graydon,  Toronto.  elation:  Blake,  Cassels  &  Graydon,  Toronto. 
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Judgment 


Lord  Justice  Phillips  MR  : 


This  is  the  judgment  of  the  Court 
Introduction 

1.  This  is  an  appeal  against  four  interlocutory  rulings  against  the  defendant  ('Dow 
Jones')  made  by  Eady  J  in  two  separate  judgments  on  6  July  2004.  It  was  heard 
conjointly  with  an  appeal  against  a  preliminary  ruling  given  by  Eady  J  on  5  December 
2003  in  Mohammed  Abdul  Latif  Jameel  and  Abdul  Latif  Jameel  Company  Limited  v 
The  Wall  Street  Journal  Europe  SPRL  ('the  Mohammed  Jameel  Action').  That  action 
resulted  in  awards  of  damages  in  favour  of  each  of  the  claimants.  We  heard  other 
grounds  of  appeal  against  that  result  at  an  earlier  sitting.  In  a  judgment  which  we  are 
handing  down  at  the  same  time  as  this  we  have  dismissed  all  the  grounds  of  appeal  in 
that  action. 

2.  The  claimant  in  this  action  is  the  brother  of  the  first  claimant  in  the  Mohammed 
Jameel  Action.  Dow  Jones  is,  we  presume,  affiliated  with  the  defendant  in  the 
Mohammed  Jameel  Action.  Dow  Jones  publishes  The  Wall  Street  Journal  and  The 
Wall  Street  Journal  On-line.  The  latter  is  a  publication  made  on  a  world  wide  web 
site,  access  to  which  is  available  to  subscribers.  In  each  action  the  individual 
claimants  complain  of  publications  implying  that  they  have  been,  or  are  suspected  of 
having  been,  involved  in  funding  al  Qaeda.  In  each  action  the  defendants  have  not 
sought  to  justify  the  defamations  alleged.  Rather  their  case  has  been  that  they  have 
been  acting  as  responsible  journalists  in  reporting  statements  made  by  the  US 
authorities. 

3.  One  of  the  rulings  that  we  deal  with  in  this  appeal  struck  out  from  the  defence  a  plea 
which  attacked  what  has  been  described  as  'the  presumption  of  damage'  on  the 
ground  that  it  is  not  compatible  with  Article  10  of  the  European  Convention  on 
Human  Rights.  More  precisely,  this  plea  was  as  follows: 

"The  Defendant  ...will  contend  that  Article  10  of  the  European 
Convention  on  Human  Rights  precludes  [the  Claimant]  from 
relying  on  any  legal  presumption  of  damage  to  establish 
standing,  injury  or  harm." 

4.  This  attack  was,  of  course,  made  in  respect  of  a  claim  by  an  individual  claimant.  In 
the  Mohammed  Jameel  Action  what  appeared  to  be  a  similar  point  was  taken  in 
respect  of  the  claim  by  the  corporate  claimant.  Because  of  this  apparent  similarity  we 
dealt  with  the  point  in  each  appeal  at  the  same  hearing.  In  the  event  the  arguments 
advanced  in  each  appeal  proved  very  different.  The  appeal  in  relation  to  the 
presumption  of  damage  is  brought  with  permission  granted  by  Sedley  LJ. 


5.  The  second  issue  raised  by  this  appeal  is  whether  the  claimant  has  any  prospect  of 
proving  that  the  words  complained  of  were  written  of  and  concerning  him.  Dow  Jones 
contends  that  he  has  not  and  advanced  this  and  other  grounds  in  support  of  an 
application  for  summary  judgment.  The  judge  ruled  in  favour  of  the  claimant  on  this 
point.  Sedley  LJ  refused  permission  to  appeal  against  this  ruling.  In  the  course  of 
argument  we  invited  Mr  Gavin  Millar,  who  appeared  on  behalf  of  Dow  Jones,  to 
renew  the  application  for  permission  to  appeal.  He  did  so  and  we  granted  the 
application. 

6.  The  other  two  issues  raised  on  this  appeal  both  arise  out  of  the  fact  that  the 
publication  in  this  jurisdiction  of  which  complaint  is  made  was  minimal.  This  led 
Dow  Jones  to  include  in  their  grounds  for  seeking  summary  judgment  the  contentions 
(1)  that  the  claimant  could  not  demonstrate  that  a  real  and  substantial  tort  had  been 
committed  in  this  jurisdiction  and  (2)  that  this  action  was  an  abuse  of  process. 

The  claim 

7.  On  18  March  2003  Dow  Jones  posted  on  the  world  wide  web  servers  of  the  Wall 
Street  Journal  On-Line  in  New  Jersey  the  article  complained  of  ('the  article').  This 
enabled  subscribers  around  the  world,  and  in  England  in  particular,  to  draw  down  the 
article.  According  to  Dow  Jones  the  article  remained  on  the  website  until  around  22 
March  2003,  when  it  was  moved  into  an  archive.  It  remained  in  the  archive  until  July 
2003,  when  it  was  removed  altogether. 

8.  The  Article  began  as  follows: 

"WAR  ON  TERROR 

List  of  Early  al  Qaeda  Donors  Points  to  Saudi  Elite, 
Charities 

By  GLENN  R.  SIMPSON 

Staff  Reporter  of  THE  WALL  STREET  JOURNAL 

WASHINGTON  -  A  cache  of  al  Qaeda  documents  seized  last 
year  by  U.S.  agents  in  Bosnia  identifies  some  of  Saudi  Arabia's 
richest  and  most  influential  families  as  among  the  first  financial 
supporters  of  Osama  bin  Laden,  and  shows  how  al  Qaeda  used 
charitable  arms  of  the  Saudi  government. 

An  account  of  the  roots  of  al  Qaeda  found  on  a  computer  used 
by  a  suspected  al  Qaeda  front  group  contains  a  1988 
memorandum  listing  20  Saudi  financial  backers  of  Mr  bin 
Laden  -  "the  Golden  Chain,"  as  the  bin  Laden  organization 
called  it.  The  list  includes  the  families  of  three  billionaire  Saudi 


banking  magnates,  several  top  industrialists  and  at  least  one 
former  government  minister. 

The  Golden  Chain  list,  which  doesn't  indicate  the  size  of  the 
donations,  was  drawn  up  at  a  time  when  supporting  the  Afghan 
revolt  against  Soviet  invaders  -  Mr  bin  Laden' s  cause  at  the 
time  -  was  a  top  U.S.  foreign  policy  objective,  as  well  as  a 
Saudi  national  cause  with  deep  patriotic  and  religious 
overtones.  The  list  doesn't  show  any  continuing  support  for  al 
Qaeda  after  the  organization  began  targeting  Americans,  but  a 
number  of  the  Saudis  on  it  have  been  under  scrutiny  by  U.S. 
officials  as  to  whether  they  have  supported  terrorism  in  recent 
years." 

There  was  a  box  of  text  published  as  part  of  the  article,  headed  "The  Golden  Chain", 
which  read  as  follows: 

"See  the  list  of  donors  originally  filed  under  seal  in  U.S  District 
Court  for  the  Northern  District  of  Illinois  (United  States  of 
America  v  Enaam  Arnout).  The  list  was  seized  from  the 
Benevolence  International  Foundation,  an  alleged  al  Qaeda 
front.  According  to  a  court  filing,  "BIF  possessed  a  handwritten 
draft  list  of  people  referred  to  within  al  Qaeda  as  the  "Golden 
Chain",  wealthy  donors  to  mujahdaeen  efforts.  At  the  top  of  the 
list  is  a  Koranic  verse  stating  'And  spend  for  God's  cause'.  The 
list  contains  twenty  names,  and  after  each  name  is  a 
parenthetical,  likely  indicating  the  person  who  received  the 
money  from  the  specified  donor.  " 

There  was  a  hyperlink  which  would  enable  readers  of  the  article  to  find  the  so-called 
list  of  donors.  On  that  list  appeared  the  words  "In  the  name  of  God,  the  most  gracious, 
the  most  merciful  and  spend  for  God's  cause  (Quraanic  verse)",  followed  by  the  list. 
The  name  which  appeared  fourth  on  the  list  was  "Yousif  Jameel  . . .  (Baterji)". 

It  is  pleaded  in  the  particulars  of  claim  that  the  words  in  the  Golden  Chain  list 
accessible  via  the  hyperlink,  in  their  context,  were  defamatory  of  the  Claimant  and 
bore  the  following  natural  and  ordinary  or  inferential  meanings: 

"6.1  that  the  Claimant  had  been  among  the  first  financial 
supporters  of  the  notorious  terrorist  Osama  bin  Laden  and  al 
Qaeda; 

6.2  that  there  were  reasonable  grounds  to  suspect  that  the 
Claimant  had  continued  thereafter  to  provide  financial  support 
to  Osama  bin  Laden  and  al  Qaeda,  that  he  had  financially 
supported  such  terrorism  in  recent  years,  and  in  particular  that 
he  supported  those  responsible  for  the  September  11  attacks." 


12.  There  was  lively  debate  before  us  as  to  the  precise  circumstances  in  which  the  Golden 
Chain  list  came  into  the  possession  of  Dow  Jones.  There  is  no  need  to  go  into  this  in 
detail.  It  is  common  ground  that  the  list  originated  in  Bosnia  and  was  made  available 
by  a  United  States  prosecuting  attorney,  pursuant  to  letters  rogatory,  to  claimants  in 
civil  proceedings  in  Washington  brought  by  9/11  victims  against  several  hundred 
defendants,  mostly  Saudi,  who  are  alleged  to  have  funded  terrorists  ('the  Burnett 
action').  It  is  the  claimant's  case  that  this  list  should  have  been  used  exclusively  for 
the  purpose  of  the  civil  proceedings  but  that  it  was  improperly  made  available  to  Dow 
Jones  by  those  acting  for  the  claimants.  It  is  Dow  Jones'  case  that  no  restrictions  were 
placed  upon  the  use  that  could  be  made  of  the  list  when  it  was  released  to  the  civil 
claimants  and  that  the  United  States  authorities  were  content  that  the  list  had  been 
made  public. 

13.  It  is  the  claimant's  case  that  the  Golden  Chain  list  was  first  put  into  the  public  domain 
by  Dow  Jones.  It  has  since  become  a  very  well  known  document,  although  we  did  not 
understand  Mr  Price  to  submit  that  Dow  Jones  was  responsible  for  this.  There  has 
been  placed  in  evidence  in  this  action  a  statement  by  the  claimant  in  an  action  against 
Times  Newspapers  Limited  which  relates  to  an  article  in  the  Sunday  Times  on  8  June 
2003  which,  so  it  seems,  concerned  the  litigation  inspired  by  the  Golden  Chain  list.  It 
is  the  claimant's  case  that,  as  a  result  of  the  Golden  Chain  list  he  has  become 
suspected  of  association  with  Osama  bin  Laden  and  al  Qaeda  when  he  has  had  no 
connection  of  any  kind  with  either.  On  the  strength  of  his  name  in  the  Golden  Chain 
list  he  has  been  added  as  a  defendant  in  the  Burnett  action.  In  these  proceedings  his 
objective  is  not  to  recover  damages  but  to  achieve  vindication. 

14.  The  claimant's  solicitors  wrote  a  letter  before  action  on  15  April  2003  in  moderate 
terms.  They  stated: 

"We  understand  that  WSJ.com  has  several  thousand  subscribers 
within  the  English  jurisdiction.  Our  client's  reputation  in 
England  is  of  the  utmost  importance  to  him.  ...  provided  you 
agree  to  remove  the  Golden  Chain  list  from  your  web  site 
within  7  days,  our  client  will  not  seek  from  you  any 
compensation  or  the  legal  costs  which  he  has  had  to  incur  in 
consequence  of  this  matter." 

15.  Dow  Jones  declined  to  act  as  requested.  After  further  correspondence  the  Claim  Form 
was  issued  on  18  July  2003.  Permission  was  obtained  to  serve  this  out  of  the 
jurisdiction  and  it  was  duly  served  in  New  York.  The  Particulars  of  Claim  which  were 
served  with  it  alleged  that  there  were  between  5,000  and  10,000  subscribers  to  the 
web  site  in  the  jurisdiction.  Paragraph  5  of  the  Particulars  of  Claim  included  the 
following: 

"The  Claimant  will  (if  necessary)  invite  the  inference  that  a 
substantial  number  of  readers  of  the  main  article  as  set  out 
above  will  have  followed  the  said  hyperlink  and  read  the  page 
to  which  it  led." 


16.  Dow  Jones  made  no  challenge  to  English  jurisdiction.  The  Defence,  served  on  24 
November  2003,  asserted  that  the  approximate  number  of  subscribers  within  this 
jurisdiction  was  6,000.  The  claimant  issued  an  application  to  strike  out  four 
paragraphs  of  the  Defence  on  3  February  2004.  The  success  of  this  application  has 
given  rise  to  the  second,  third  and  fourth  issues  with  which  we  have  to  deal. 

17.  On  17  March  2004  Dow  Jones'  solicitors  wrote  giving  notice  that  they  intended  to 
apply  to  have  the  action  dismissed  on  the  ground  that  it  had  no  reasonable  prospect  of 
success.  They  alleged  that  Dow  Jones  had  been  able  to  ascertain  that  only  four 
subscribers  within  the  jurisdiction  had  followed  the  hyperlink  and  thereby  accessed 
the  Golden  Chain  list.  They  were  subsequently  to  accept  that  they  had,  by  error, 
overlooked  a  fifth  subscriber.  It  is  their  case  that  there  were  no  more.  On  grounds  of 
confidentiality  Dow  Jones  have  not  disclosed  the  identity  of  two  of  the  subscribers, 
but  have  submitted  evidence  that  neither  of  these  knows  of  the  claimant  nor  has  any 
recollection  of  reading  the  claimant's  name.  The  other  three  subscribers  are  Mr 
Andrew  Stephenson,  the  claimant's  solicitor,  Mr  Edward  McCabe,  a  director  of 
Hartwell  PLC,  a  company  with  which  the  claimant  has  been  associated,  and  Mr 
Jonathan  Edwards,  a  consultant  who  has  worked  for  the  Abdul  Latif  Jameel  group 
over  the  last  seventeen  years.  They  are  members  of  the  claimant's  camp,  to  put  the 
matter  colloquially. 

18.  The  claimant  has  not  been  prepared  to  accept  without  further  factual  enquiry  that  only 
five  subscribers  in  this  jurisdiction  accessed  the  Golden  Chain  list.  Before  us  Mr  Price 
conceded  that,  even  if  there  were  more  subscribers,  publication  was  likely  to  be  slight. 
The  judge  recorded  that 

"Mr  Price  does  not  accept  that  Ms  Downey's  evidence  should 
be  taken  at  face  value  or  that  more  evidence  will  not  be 
available  in  the  light  of  disclosure  and  cross-examination.  But 
for  present  purposes,  he  is  prepared  to  respond  to  Mr  Millar's 
arguments  on  the  factual  assumptions  he  wishes  to  make.  He 
submits  that  the  conclusions  which  Mr  Millar  seeks  to  draw 
from  those  factual  assumptions  are,  in  any  event,  fallacious 
and/or  wrong  in  law." 

The  argument  before  us  has  also  proceeded  on  the  premise  that  Dow  Jones  case  on  the 
size  of  publication  is  correct. 

The  appeal  in  relation  to  the  presumption  of  damage 

19.  In  the  Mohammed  Jameel  appeal  Mr  Robertson  submitted  that  English  law  should  be 
changed  so  as  to  place  upon  corporations  the  burden  of  proving  special  damage  as  an 
essential  element  in  a  cause  of  action  for  libel.  This  was  necessary  to  accommodate 
the  requirements  of  the  Human  Rights  Act  1998  and  Article  10  of  the  European 
Convention  on  Human  Rights  ('the  Convention').  He  made  no  submissions  about  the 
position  of  an  individual  claimant. 


20.  Mr  Millar's  submissions  were  very  different.  He  accepted  that  where  there  is  a 
significant  media  publication  of  a  defamatory  article  damage  to  the  reputation  of  the 
individual  defamed  can  properly  be  inferred.  That,  he  submitted,  was  very  different  to 
presuming  damage  as  a  matter  of  law.  Where  no  inference  of  damage  could  properly 
be  drawn  it  was  an  unjustified  infringement  of  freedom  of  expression  to  presume 
damage  as  a  matter  of  law.  It  was  particularly  objectionable  that,  as  seemed  to  be  the 
case  on  existing  authority,  the  presumption  of  damage  should  be  irrebuttable.  In  the 
present  case  Dow  Jones  were  in  a  position  to  show  that  the  very  limited  publication 
that  had  taken  place  had  caused  the  claimant  no  damage.  A  principle  of  law  which 
made  them  liable  none  the  less  was  contrary  to  Article  10.  When  the  Human  Rights 
Act  came  into  force  on  1  October  2000  the  courts  became  bound  by  section  6  to  bring 
English  law  into  line  with  the  Convention. 

21.  Mr  Price  accepted  that  the  presumption  of  damage  was  irrebuttable,  although  talk  of 
the  presumption  of  damage  was  somewhat  misleading.  He  submitted  that  the  gist  of  a 
claim  for  defamation  was  that  a  publication  tended  to  damage  the  claimant's 
reputation  not  that  it  actually  did  so.  Thus,  once  it  was  established  that  a  defamatory 
publication  had  been  made  about  an  identifiable  individual,  the  tort  was  made  out. 
There  was  no  need  to  prove  that  the  publication  had  in  fact  damaged  the  reputation  of 
the  claimant  in  the  eyes  of  anyone.  Mr  Price  submitted  that  this  was  a  desirable 
principle  of  law  and  one  that  was  not  in  conflict  with  Article  10. 

English  law  prior  to  1  October  2000 

22.  In  support  of  his  contention  that  the  tort  of  libel  can  be  established  even  where  the 
claimant's  reputation  has  not  in  fact  been  damaged  Mr  Price  relied  first  and  foremost 
on  Duke  of  Brunswick  v  Harmer  (1849)  14  QB  185.  The  facts  of  that  case  were 
remarkable.  On  19  September  1830  an  article  was  published  in  the  "Weekly 
Dispatch".  The  limitation  period  for  libel  was  then  six  years.  The  article  defamed  the 
Duke  of  Brunswick.  Seventeen  years  after  its  publication  an  agent  of  the  Duke 
purchased  a  back  number  containing  the  article  from  the  "Weekly  Dispatch'"  s  office. 
Another  copy  was  obtained  from  the  British  Museum.  The  Duke  sued  on  those  two 
publications.  The  defendant  contended  that  the  cause  of  action  was  time  barred, 
relying  on  the  original  publication  date.  The  Court  of  Queen's  Bench  held  that  the 
delivery  of  a  copy  of  the  newspaper  to  the  plaintiff's  agent  constituted  a  separate 
publication  in  respect  of  which  suit  could  be  brought.  (The  law  reporters  do  not 
indicate  what  the  libel  was,  and  no  copy  of  the  offending  issue  of  the  Weekly  Dispatch 
appears  to  have  survived.  The  volumes  for  1830  in  otherwise  complete  runs  in  British 
Library  and  the  Library  of  Congress  are  missing.  Other  libraries  have  partial  runs,  but 
none  of  them  include  1830.  The  proceedings  seem  to  have  had  the  intended  chilling 
effect.) 

23.  It  is  plain  that  the  publications  sued  on  can  have  caused  little  or  no  damage  to  the 
Duke's  reputation,  indeed  the  facts  set  out  in  the  short  report  raise  serious  doubts  as  to 
whether  the  Duke's  agent  even  read  the  article.  This  doubt  is  accentuated  by  the 
following  somewhat  equivocal  passage  in  the  judgment  of  Coleridge  J: 


"The  defendant,  who,  on  the  application  of  a  stranger,  delivers 
to  him  the  writing  which  libels  a  third  person,  publishes  the 
libellous  matter  to  him,  though  he  may  have  been  sent  for  the 
purpose  of  procuring  the  work  by  that  third  person.  So  far  as  in 
him  lies,  he  lowers  the  reputation  of  the  principal  in  the  mind  of 
the  agent,  which,  although  that  of  an  agent,  is  as  capable  of 
being  affected  by  the  assertions  as  if  he  were  a  stranger.  The  act 
is  complete  by  the  delivery:  and  its  legal  character  is  not 
altered,  either  by  the  plaintiffs  procurement  or  by  the 
subsequent  handing  over  of  the  writing  to  him." 

24.  We  do  not  think  that  this  decision  can  stand  as  authority  for  more  than  the  proposition 
that  each  separate  publication  gives  rise  to  a  separate  cause  of  action.  More  pertinent 
is  Shevill  v  Presse  Alliance  SA  [1996]  AC  959.  The  relevant  plaintiff  in  that  case  was 
a  young  woman  whose  home  was  in  Yorkshire  and  who  was  defamed  by  an  article  in 
France  Soir.  That  newspaper  had  a  circulation  of  about  200,000  copies  in  France,  but 
only  about  250  in  England  and  Wales,  of  which  perhaps  10  were  in  Yorkshire.  The 
issue  was  whether  the  plaintiff  could  establish  English  jurisdiction  under  Article  5  (3) 
of  the  Brussels  Convention  of  1968  on  the  ground  that,  so  far  as  the  250  publications 
were  concerned,  this  jurisdiction  was  the  "place  where  the  harmful  event  occurred". 
The  case  was  referred  to  Luxembourg,  where  the  ECJ  ruled  that  a  claimant  could 
bring  an  action  for  defamation  before  the  courts  of  each  state  in  which  the  publication 
was  distributed  and  the  claimant  claimed  to  have  suffered  damage.  The  issue  then 
arose  as  to  whether  the  plaintiff  had  an  arguable  claim  that  the  publication  had  caused 
her  to  suffer  damage  in  England  and  Wales.  In  giving  the  judgment  of  the  Court  of 
Appeal,  Purchas  LJ  said  this: 

"The  only  idiosyncratic  aspect  arising  from  the  law  in  England 
and  Wales  is  the  assumption  of  damage.  I  do  not  recognise  this 
as  a  jurisdictional  point.  Whether  or  not  there  may  be  detected  a 
publishee  in  England  who  both  knew  the  plaintiff  and  read  and 
understood  the  French  evening  newspaper  may  well  arise  in  the 
course  of  the  action  and  be  relevant  to  the  assessment  of 
damages.  In  my  judgment,  however,  to  restrict  the  exercise  of 
jurisdiction  to  cases  where  the  existence  of  such  a  person  is 
established  would  not  be  correct." 

He  went  on  to  say  that  the  judgment  of  Coleridge  J  in  Brunswick  v  Harmer  supported 
this  proposition. 

25.  In  the  House  of  Lords  Lord  Jauncey  of  Tullichettle,  with  whom  the  remainder  of  the 
House  agreed,  approved  the  following  proposition  advanced  by  Mr  Eady  QC  on 
behalf  of  the  plaintiff: 


"Since  under  English  law  there  is  a  presumption  of  damage  in 
libel  cases,  the  plaintiffs  did  not  have  to  adduce  evidence  of 
damage  arising  from  the  publication  of  the  article  in  question" 


His  Lordship  went  on  to  hold  at  p.  983: 

"Where  English  law  presumes  the  publication  of  a  defamatory 
statement  is  harmful  to  the  person  defamed  without  proof  of 
special  damage  thereof  that  is  sufficient  for  the  application  of 
article  5(3).  An  award  of  even  nominal  damages  is  recognition 
of  some  harm  having  been  suffered  by  the  plaintiff." 

26.  In  Berezovsky  v  Michaels  [2001]  1  WLR  1004  at  p.  1012  Lord  Steyn,  after  reviewing 
the  relevant  authorities,  stated  that  the  distinctive  features  of  the  English  law  of  libel 
included  the  fact  that  it  was  not  necessary  for  the  claimant  to  prove  that  publication  of 
defamatory  words  had  caused  him  damage  because  damage  was  presumed. 

27.  Shevill  and  Berezovsky  sufficiently  establish  that  under  English  law  publication  of  a 
defamatory  article  carries  with  it  a  presumption  that  the  person  defamed  by  it  has 
suffered  damage,  without  the  need  to  prove  that  anyone  knowing  that  person  has  read 
the  article.  What  neither  case,  nor  Brunswick,  establishes  is  that  the  presumption  is 
irrebuttable. 

28.  What  if  an  article  defames  a  person  who  can  plainly  be  identified  by  his  name  or 
description  in  the  article  but  the  defendant  succeeds  in  proving  that  no  reader  of  the 
article  knew  or  knew  of  that  person?  In  Multigroup  Bulgaria  Holding  AD  v  Oxford 
Analytica  Ltd  [2001]  EMLR  737  Eady  J  expressed  the  view  that  an  article  defaming 
an  identifiable  individual  would  give  rise  to  a  cause  of  action  even  where  no  one 
reading  the  article  had  prior  knowledge  of  the  victim.  While  we  are  unaware  of  any 
authority  that  supports  this  proposition,  it  seems  to  us  that  it  makes  sound  sense. 
There  seems  no  reason  in  principle  why  a  newspaper  should  not  simultaneously  create 
and  besmirch  an  individual's  reputation.  To  take  an  extreme  example,  imagine  that  an 
unknown  American  who  was  about  to  visit  an  English  town  was  erroneously 
described  in  the  town's  local  paper  as  a  paedophile.  Manifestly  the  law  ought  to 
afford  him  a  cause  of  action  in  libel. 

29.  It  follows  that  where  a  statement  is  published  to  a  reader  that  is  defamatory  of  an 
identifiable  individual,  it  will  not  be  possible  for  the  publisher  to  prove  that  no 
damage  has  been  caused  to  the  individual  simply  by  showing  that  the  reader  did  not 
know  the  individual.  If  this  remains  good  law  after  2  October  2000  and  if  the  article 
identified  the  claimant  as  the  Yousef  Jameel  on  the  Golden  Chain  list,  it  follows  that 
the  publication  of  that  list  to  the  two  unnamed  subscribers  caused  the  claimant  some, 
albeit  very  modest,  damage. 

30.  What  of  the  three  subscribers  in  the  claimant's  camp?  We  have  no  knowledge  of  their 
state  of  mind.  What  if  Dow  Jones  were  able  to  prove  that  they  thought  none  the  worse 
of  the  claimant  after  reading  the  article  and  the  list?  Would  they  then  have  succeeded 
in  rebutting  the  presumption  of  damage?  We  do  not  believe  that  English  law,  prior  to 
1  October  2000,  would  so  have  held.  Coleridge  J  in  Brunswick  came  close  to  covering 
the  point  when  he  spoke  of  the  defendant  lowering  the  reputation  of  the  principal  in 


the  mind  of  the  agent  "so  far  as  in  him  lies" .  In  Hough  v  London  Express  [1940]  2 
KB  507  at  p.  515  Lord  Goddard  CJ  said: 

"If  words  are  used  which  impute  discreditable  conduct  to  my 
friend,  he  has  been  defamed  to  me,  although  I  do  not  believe 
the  imputation  and  may  even  know  it  is  untrue" 

Lord  Morris  approved  this  statement  in  Morgan  v  Oldhams  Press  Ltd  [1971]  1  WLR 
1239  at  1253. 

31.  There  have  always  been  strong  pragmatic  reasons  for  proceeding  on  the  premise  that  a 
defamatory  publication  will  have  caused  the  victim  some  damage  rather  than  opening 
the  door  to  the  claimant  and  the  defendant  each  marshalling  witnesses  to  say  that, 
respectively,  they  did  or  did  not  consider  that  the  article  damaged  the  claimant's 
reputation. 

32.  In  summary,  our  conclusion  is  that,  prior  to  1  October  2000,  the  presumption  that  a 
defamatory  publication  caused  some  damage  to  its  victim  was,  in  practice, 
irrebuttable. 

Has  the  Human  Rights  Act  changed  the  law? 

33.  Mr  Millar  relied  upon  a  number  of  principles  well  established  under  Strasbourg 
jurisprudence  in  support  of  the  submission  that  the  presumption  of  damage  was 
incompatible  with  Article  10.  The  most  pertinent  of  these  were  the  following: 

i)  Freedom  of  expression,  as  protected  by  Art  10(1),  is  one  of  the  essential 
foundations  of  a  democratic  society  (Handyside  v  UK  (1976)  1  EHRR  737), 
accordingly  any  restriction  must  be  convincingly  established  under  Art  10(2), 
the  burden  of  proof  being  on  the  party  seeking  to  justify  the  interference 
(Sunday  Times  v  UK  (No  2)  (1991)  14  EHRR  229); 

ii)  Restrictions  directed  against  the  media  should  be  particularly  closely 
scrutinised,  since  the  media  have  a  special  place  in  any  democratic  society  as 
purveyor  of  information  and  public  watchdog  (eg  Prager  and  Oberschlick  v 
Austria  (1995)  21  EHRR  245  (para  34)); 

iii)  Where  there  has  been  an  interference  with  the  Art.  10(1)  right,  it  is  not 
sufficient  that  its  subject-matter  fell  within  a  particular  category  or  was 
caught  by  a  legal  rule  formulated  in  general  or  absolute  terms;  the  Court  has 
to  be  satisfied  that  the  interference  was  necessary  having  regard  to  the  facts 
and  circumstances  prevailing  in  the  specific  case  before  it  ...  (Sunday  Times  v 
UK  (1979)  2  EHRR  245,  para  65); 


iv)  In  reviewing  the  necessity  for  the  interference  the  Strasbourg  Court  will  ask 
not  only  whether  the  standards  applied  by  the  national  authorities  were  in 
conformity  with  Art  10  but  also  whether  they  based  themselves  on 
unacceptable  assessment  of  the  relevant  facts  ...  (Zana  v  Turkey  (1999)  27 
EHRR667,para51). 

34.  Mr  Millar  submitted  that  the  presumption  of  damage  infringed  these  principles  for  a 
number  of  reasons.  He  submitted  that  a  necessity  to  hold  a  claimant  liable  in 
defamation  where  in  fact  his  publication  may  have  caused  no  damage  cannot  be 
convincingly  demonstrated.  On  the  contrary  it  is  an  unjustified  interference  with 
freedom  of  expression.  The  presumption  operates  against  media  defendants  who  are 
frequently  defendants  in  libel  actions  and  therefore  any  purported  justification  must 
be  particularly  closely  scrutinised.  The  presumption  is  calculated  to  have  a  chilling 
effect  on  freedom  of  speech  as  claimants  will  be  able  to  bring  proceedings  even 
though  they  do  not  know  whether  anyone  has  read  the  material  complained  of,  or 
associated  it  with  them.  Insofar  as  it  is  necessary  to  provide  a  claimant  who  cannot 
prove  damage  with  vindication  in  the  face  of  a  defamatory  publication,  English  law 
could  and  should  devise  other  ways,  such  as  a  declaration  of  falsity.  He  further 
submitted  that  the  presumption  of  damage  was  likely  to  result  in  awards  which 
infringed  the  principle  in  Tolstoy. 

35.  Mr  Price's  arguments  in  favour  of  the  presumption  of  damage  were  essentially 
pragmatic.  He  submitted  that,  but  for  the  rule,  defamation  actions  would  be  even 
longer  and  more  complex,  to  the  detriment  of  the  media.  Witnesses  would  have  to  be 
called  to  testify  as  to  the  meaning  that  they  attached  to  the  words  published,  instead  of 
leaving  it  to  the  jury  to  determine  this.  Leaving  it  to  the  jury  to  reflect  the  extent  of  the 
defamation  by  the  size  of  their  award  of  damages  was  more  flexible  and  simple  than 
would  be  requiring  the  judge  to  frame  a  declaration  of  falsity.  The  latter  would  often 
be  totally  impracticable. 

36.  Mr  Price  also  made  the  point  that  the  presumption  of  damage  does  not  carry  with  it 
more  than  liability  to  pay  a  penny  damages.  There  was  no  justification  for  the 
suggestion  that  it  was  liable  to  result  in  awards  which  infringed  the  principle  in 
Tolstoy. 

37.  The  presumption  of  damage  has  long  been  a  principle  of  the  English  law  of 
defamation.  We  are  aware  that  it  has  received  adverse  comment  in  other  jurisdictions. 
In  recent  times  the  English  law  of  defamation  has  received  detailed  consideration  in 
both  the  Faulks  Report  of  1975  and  the  Neil  Report  of  1991.  The  abolition  of  the 
presumption  of  damage  has  not  been  recommended.  It  seems  to  us  that  English  law 
has  been  well  served  by  a  principle  under  which  liability  turns  on  the  objective 
question  of  whether  the  publication  is  one  which  tends  to  injure  the  claimant's 
reputation.  It  would  not  be  right  to  abandon  this  principle  in  the  absence  of  a 
convincing  case  that  it  is  in  conflict  with  Article  10  of  the  Human  Rights  Convention 


38.  Mr  Millar  has  admitted  that,  so  far  as  media  publications  are  concerned,  it  will  be  a 
rare  case  where  the  presumption  of  damage  has  any  significance.  Where,  as  will 
usually  be  the  case,  publication  is  significant,  an  inference  that  the  claimant's 
reputation  has  been  damaged  will  arise  which  it  is  impossible  to  rebut.  The 
presumption  has  assumed  significance  in  this  case  because  it  has  proved  possible  to 
identify  the  five  individuals  who,  on  Dow  Jones'  evidence,  are  the  only  ones  to  whom 
the  article  was  published  in  this  jurisdiction.  The  harm  done  to  the  claimant's 
reputation  by  the  publication  to  these  five  individuals  is  minimal.  When  the  claimant 
commenced  this  action  he  had  reason  to  believe  that  the  publication  was  very  much 
more  substantial.  Had  he  known  the  limited  nature  of  the  publication  we  find  it  hard 
to  believe  that  he  would  have  started  an  action  in  this  jurisdiction.  As  Mr  Price 
pointed  out  in  argument,  libel  proceedings  are  extremely  expensive  and  not  lightly 
undertaken. 

39.  We  believe  that  circumstances  in  which  a  claimant  launches  defamation  proceedings 
in  respect  of  a  limited  circulation  which  has  caused  his  reputation  no  actual  damage 
will  be  very  rare.  We  reject  the  suggestion  that  the  fear  of  such  suits  will  have  a 
chilling  effect  on  the  media.  We  have  not  been  persuaded  that  the  possibility  of  such 
suits  calls  for  the  radical  change  in  English  law  for  which  the  defendant  has  called. 
Nor  do  we  accept  the  broader  submission  that,  because  damage  does  not  have  to  be 
proved,  juries  may  award  damages  on  a  scale  which  offends  against  the  principle  in 
Tolstoy.  Judges  give  juries  appropriate  directions  as  to  their  approach  to  awarding 
damages  and  if  such  directions  are  disregarded  the  Court  of  Appeal  has  jurisdiction  to 
intervene. 


40.  We  accept  that  in  the  rare  case  where  a  claimant  brings  an  action  for  defamation  in 
circumstances  where  his  reputation  has  suffered  no  or  minimal  actual  damage,  this 
may  constitute  an  interference  with  freedom  of  expression  that  is  not  necessary  for  the 
protection  of  the  claimant's  reputation.  In  such  circumstances  the  appropriate  remedy 
for  the  defendant  may  well  be  to  challenge  the  claimant's  resort  to  English 
jurisdiction  or  to  seek  to  strike  out  the  action  as  an  abuse  of  process.  We  are  shortly  to 
consider  such  an  application.  An  alternative  remedy  may  lie  in  the  application  of  costs 
sanctions. 


41.  For  these  reasons  we  are  not  persuaded  that  the  presumption  of  damage  that  forms 
part  of  the  English  law  of  libel  is  incompatible  with  Article  10  of  the  Convention  and 
that  it  must,  accordingly,  be  swept  away.  The  appeal  in  relation  to  this  issue  will  be 
dismissed. 

Identification  of  the  claimant 

42.  Before  Eady  J  Mr  Millar  submitted  that  the  claimant  had  no  real  prospect  of 
establishing  that  readers  in  England  would  have  understood  that  the  article  referred  to 
him.  The  judge  rejected  that  submission.  Before  us  Mr  Millar  indicated  that  he  would 
seek  to  rely  on  this  submission,  not  as  an  independent  ground  of  appeal,  but  in  support 
of  his  contentions  that  no  substantial  tort  had  been  committed  within  the  jurisdiction 


and  that  the  action  was  an  abuse  of  process.  In  these  circumstances  it  seemed  to  us 
appropriate  to  grant  Mr  Millar  permission  to  appeal  against  the  judge's  rejection  of 
his  contention  that  it  could  not  be  shown  that  English  readers  might  have  understood 
that  the  article  referred  to  the  claimant. 

43.  The  starting  point  of  Mr  Millar's  argument  was  that  both  Yousif  and  Jameel  were 
common  Muslim  names  (the  first  can  be  transcribed  from  Arabic  as  either  Yousef  or 
Yousif).  This  is  correct.  The  claimant  made  this  very  point  himself,  when  contending 
in  his  action  against  Times  Newspapers  Ltd  that  it  did  not  follow  that  the  Yousif 
Jameel  on  the  Golden  Chain  list  was  himself.  Mr  Millar  further  relied  upon  Dow 
Jones'  evidence  that  the  publication  of  the  Golden  Chain  list  in  England  was  limited 
to  5  subscribers. 

44.  In  his  judgment  Eady  J  cited  the  statement  in  paragraph  7.3  in  Gatley  that: 

"Where  the  claimant  is  expressly  identified  by  name,  it  is  not 
necessary  to  produce  evidence  that  anyone  to  whom  the 
statement  was  published  did  identify  the  claimant" 

He  went  on  to  hold  that: 

"The  Claimant's  name  appears  in  the  relevant  passage  of  the 
words  complained  of,  and  that  is  sufficient  for  [Mr  Price's] 
purposes." 

45.  Taken  on  its  own,  that  finding  would  not  have  justified  the  judge's  rejection  of  Mr 
Millar's  submissions.  Where  a  common  name  is  included  in  an  article,  the  name  itself 
will  not  suffice  to  identify  any  individual  who  bears  that  name.  The  context  in  which 
the  name  appears,  coupled  with  the  name  may,  however,  do  so.  Reference  by  the 
judge  to  passages  from  Hulton  v  Jones  [1910]  AC  20  has  satisfied  us  that  the  judge 
attached  significance  not  merely  to  the  publication  of  the  name  Yousif  Jameel,  but  to 
the  context  in  which  it  appeared.  He  concluded  that  the  two  together  would,  or  might, 
lead  those  who  knew  Mr  Jameel  to  identify  him  as  the  Yousif  Jameel  in  the  Golden 
Chain  list. 

46.  We  have  concluded  that  the  judge  was  right  not  to  grant  Dow  Jones  summary 
judgment  on  the  basis  that  there  was  no  reasonable  prospect  of  proving  that  the  name 
Yousif  Jameel  in  the  Golden  Chain  list  identified  the  claimant.  The  article  alleged  that 
the  list  was  of  Saudi  financial  backers  of  Mr  bin  Laden  in  1988.  It  may  well  be  that 
the  claimant  was  the  only  Saudi  of  that  name  who,  in  1988,  was  sufficiently  wealthy 
to  feature  on  such  a  list.  Furthermore  it  appears  that  the  claimant  has  been  widely 
identified  as  the  Yousif  Jameel  on  that  list.  This  certainly  lends  support  to  the 
proposition  that,  applying  an  objective  test,  the  claimant  was  one  of  those  about 
whom  the  article  was  written. 


47.  For  these  reasons  Dow  Jones'  appeal  against  the  judge's  ruling  on  identification  is 
dismissed. 

No  substantial  tort  and  abuse  of  process 

48.  It  is  convenient  to  take  these  two  matters  together,  for  they  overlap.  This  action  relates 
to  libel  in  a  publication  effected  by  the  internet.  The  article  was  posted  on  the  web 
servers  in  New  Jersey.  Dow  Jones  pleaded  in  their  Defence  that  it  was  this  which 
constituted  publication  of  the  article,  so  that  no  publication  occurred  in  England.  The 
judge  struck  out  that  plea,  holding  that  it  was  contrary  to  decisions  which  included 
Loutchansky  v  Times  Newspapers  &  Ors  Nos  2  to  5  [2002]  QB  783  and  at  page  813 
and  Berezovsky.  Sedley  LJ  gave  permission  to  appeal  against  this  ruling.  Mr  Millar 
recognised  that  this  court  was  likely  to  feel  bound  to  follow  the  same  authorities  that 
had  led  to  his  defeat  on  this  point  at  first  instance  and  simply  reserved  his  position  in 
relation  to  it.  Internet  publication  can,  however,  raise  in  an  acute  form  the  issues  that 
we  are  now  considering. 

49.  Where  there  is  a  worldwide  publication  of  an  allegedly  defamatory  article,  whether  in 
hard  copy  form  or  on  the  internet,  difficult  issues  of  jurisdiction  may  occur.  Where  the 
claim  is  governed  by  the  Brussels  and  Lugano  Conventions  and  the  Judgments 
Regulation  (Council  Regulation  44/2001  of  December  22  2000)  a  claim  for  all 
publications  can  be  brought  in  the  jurisdiction  where  the  defendant  is  established  or 
individually  in  each  member  state  where  publication  has  taken  place  in  respect  only  of 
the  publication  within  that  member  state:  Shevill  v  Presse  Alliance  [1995]  2  AC  18.  If 
the  latter  alternative  is  adopted,  English  jurisdiction  in  respect  of  the  publication  in 
England  cannot  be  challenged  on  the  ground  that  England  is  not  the  most  convenient 
forum.  Where  the  Conventions  do  not  apply,  a  claimant  can  obtain  permission  to 
serve  a  foreign  publisher  out  of  the  jurisdiction  in  respect  of  a  publication  in  England, 
pursuant  to  CPR  6.20(8).  In  those  circumstances  the  claim  will  be  limited  to  the 
publications  within  the  jurisdiction.  Furthermore,  the  defendant  can  apply  to  have 
service  set  aside  on  the  ground  that  there  is  an  alternative  jurisdiction  "in  which  the 
case  may  be  tried  more  suitably  for  the  interests  of  all  the  parties  and  for  the  ends  of 
justice":  The  Spiliada  [1987]  AC  470. 

50.  It  is  in  the  context  of  an  application  to  set  aside  service  outside  the  jurisdiction  on 
such  grounds  that  the  question  of  whether  'a  real  and  substantial  tort  has  been 
committed  within  the  jurisdiction'  has  been  relevant.  In  Kroch  v  Rossell  [1937]  1  All 
ER  725  the  plaintiff  brought  libel  proceedings  against  the  publishers  of  a  French 
newspaper  and  a  Belgian  newspaper.  He  obtained  permission  to  serve  each  defendant 
out  of  the  jurisdiction  on  the  ground  that  a  small  number  of  copies  of  each  newspaper 
had  been  published  in  England.  The  vast  bulk  of  the  publications  had  been  in  France 
and  Germany.  The  defendants  applied  successfully  to  have  the  order  giving 
permission  to  serve  out  set  aside.  Slesser  LJ  remarked  at  p.  729: 

"in  no  sense  can  it  be  said  that  there  is  any  substantial 
importation  of  these  papers  in  England,  or  that  the  libel  which 


is  said  to  affect  the  plaintiff  in  England  is  anything  but  a  very 
minor  incident  of  the  substantial  publication  in  France." 


Scott  LJ  added: 

"I  think  that  it  would  be  ridiculous  and  fundamentally  wrong  to 
have  these  two  cases  tried  in  this  country,  on  a  very  small  and 
technical  publication,  when  the  real  grievance  of  the  plaintiff  is 
a  grievance  against  the  widespread  publication  of  the  two 
papers  in  the  respective  countries  where  they  are  published." 


51.      More  recently,  in  Chadha  v  Dow  Jones  &  Co  Inc  [1999]  EMLR  724at  p.  732  Roch  LJ 
stated: 

"In  my  judgment  once  it  is  established  that  there  has  been  an 
"English  tort"  that  is  to  say  that  there  has  been  a  significant 
publication  of  prima  facie  defamatory  matter  concerning  the 
plaintiff  within  the  jurisdiction,  the  English  courts  have 
jurisdiction  with  regard  to  that  English  tort.  Where  the 
perpetrator  of  the  tort  is  not  within  the  jurisdiction  but  is 
abroad,  then  leave  to  serve  process  abroad  under  Order  11  is 
required  and  the  fundamental  principle  identified  by  the  House 
of  Lords  in  The  Spiliada  applies.  If  there  is  a  substantial 
complaint  with  respect  to  the  English  tort,  having  regard  to  the 
scale  of  the  publication  within  the  jurisdiction  and  the  extent  to 
which  the  plaintiff  has  connections  with  and  a  reputation  to 
protect  in  this  country  as  against  the  inconvenience  to  the 
defendant  in  being  brought  here  to  answer  for  his  alleged 
wrong-doing  then  service  of  the  writ  abroad  is  to  be  ordered." 


52.  Mr  Millar  submitted  that  these  principles  applied  equally  to  his  application  to  strike 
out  the  claim  on  the  ground  that  the  action  was  an  abuse  of  process.  He  submitted  that 
no  substantial  tort  had  been  committed  in  this  jurisdiction.  The  publication  had  been 
minimal  and  it  had  done  no  significant  damage  to  the  claimant's  reputation.  In  these 
circumstances  pursuing  this  expensive  action  was  disproportionate  and  an  abuse  of 
process. 


53.  Mr  Price  conceded  that,  had  Dow  Jones  objected  to  the  jurisdiction  on  the  grounds 
that  England  was  not  the  appropriate  forum  he  might  have  been  hard  pressed  to  justify 
exercise  of  an  exorbitant  jurisdiction.  He  contended,  however,  that  by  submitting  to 
the  jurisdiction  Dow  Jones  had  conceded  that  England  was  the  'forum  conveniens'  for 
the  claimant's  claim.  From  the  outset,  the  claimant's  only  concern  was  to  achieve 
vindication  in  respect  of  the  defamation.  English  law  recognised  this  as  a  legitimate 
reason  for  bringing  a  claim  for  defamation.  The  claimant  had  believed  that  there  had 
been  a  substantial  publication  of  the  article  together  with  the  Golden  Chain  list  in 
England.  Dow  Jones  had  not  disabused  him.  It  was  far  too  late  to  take  the  point  that 
there  had  been  no  substantial  tort  within  the  jurisdiction.  In  pursuing  the  English 


proceedings  the  claimant  had  acted  to  his  detriment  by  permitting  the  possibility  of 
bringing  proceedings  in  an  alternative  jurisdiction  to  become  time-barred. 

54.  Mr  Price's  submissions  amount,  so  it  seems  to  us,  to  asserting  that  Dow  Jones'  failure 
to  challenge  English  jurisdiction  estops  them  from  relying  at  this  stage  on  arguments 
that  could  have  been  advanced  in  support  of  such  a  challenge.  We  do  not  accept  this. 
An  abuse  of  process  is  of  concern  not  merely  to  the  parties  but  to  the  court.  It  is  no 
longer  the  role  of  the  court  simply  to  provide  a  level  playing-field  and  to  referee 
whatever  game  the  parties  choose  to  play  upon  it.  The  court  is  concerned  to  ensure 
that  judicial  and  court  resources  are  appropriately  and  proportionately  used  in 
accordance  with  the  requirements  of  justice.  If  Dow  Jones  have  caused  potential 
prejudice  to  the  claimant  by  failing  to  raise  the  points  now  pursued  at  the  proper  time, 
it  does  not  follow  that  the  court  must  permit  this  action  to  continue.  The  court  has 
other  means  of  dealing  with  such  prejudice.  For  instance,  appropriate  costs  orders  can 
compensate  for  legal  costs  unnecessarily  incurred  and  relief  can  be  made  conditional 
on  Dow  Jones  undertaking  not  to  raise  a  limitation  defence  if  proceedings  are  now 
commenced  in  another  jurisdiction. 

55.  There  have  been  two  recent  developments  which  have  rendered  the  court  more  ready 
to  entertain  a  submission  that  pursuit  of  a  libel  action  is  an  abuse  of  process.  The  first 
is  the  introduction  of  the  new  Civil  Procedure  Rules.  Pursuit  of  the  overriding 
objective  requires  an  approach  by  the  court  to  litigation  that  is  both  more  flexible  and 
more  pro-active.  The  second  is  the  coming  into  effect  of  the  Human  Rights  Act. 
Section  6  requires  the  court,  as  a  public  authority,  to  administer  the  law  in  a  manner 
which  is  compatible  with  Convention  rights,  insofar  as  it  is  possible  to  do  so.  Keeping 
a  proper  balance  between  the  Article  10  right  of  freedom  of  expression  and  the 
protection  of  individual  reputation  must,  so  it  seems  to  us,  require  the  court  to  bring  to 
a  stop  as  an  abuse  of  process  defamation  proceedings  that  are  not  serving  the 
legitimate  purpose  of  protecting  the  claimant's  reputation,  which  includes 
compensating  the  claimant  only  if  that  reputation  has  been  unlawfully  damaged. 

56.  We  do  not  believe  that  Brunswick  v  Harmer  could  today  have  survived  an  application 
to  strike  out  for  abuse  of  process.  The  Duke  himself  procured  the  republication  to  his 
agent  of  an  article  published  many  years  before  for  the  sole  purpose  of  bringing  legal 
proceedings  that  would  not  be  met  by  a  plea  of  limitation.  If  his  agent  read  the  article 
he  is  unlikely  to  have  thought  the  Duke  much,  if  any,  the  worse  for  it  and,  to  the 
extent  that  he  did,  the  Duke  brought  this  on  his  own  head.  He  acquired  a  technical 
cause  of  action  but  we  would  today  condemn  the  entire  exercise  as  an  abuse  of 
process. 

57.  In  Schellenberg  v  BBC  [2000]  EMLR  296  the  claimant  had  settled  defamation  actions 
against  the  Guardian  and  the  Sunday  Times  on  disadvantageous  terms,  when  it 
seemed  likely  that  he  was  about  to  lose.  He  then  pressed  on  with  this  almost  identical 
action  against  the  BBC.  Eady  J  struck  this  out  as  an  abuse  of  process.  He  rejected  the 
submission  that  he  should  not  do  so  as  this  would  deprive  the  claimant  of  his 
'constitutional  right'  to  trial  by  jury.  He  said: 


"...  I  see  no  reason  why  such  cases  require  to  be  subjected  to  a 
different  pre-trial  regime.  It  is  necessary  to  apply  the  overriding 
objective  even  in  those  categories  of  litigation  and  in  particular 
to  have  regard  to  proportionality.  Here  there  are  tens  of 
thousands  of  pounds  of  costs  at  stake  and  several  weeks  of 
court  time.  I  must  therefore  have  regard  to  the  possible  benefits 
that  might  accrue  to  the  claimant  as  rendering  such  a  significant 
expenditure  potentially  worthwhile." 

He  added  that  the  overriding  objective's  requirement  for  proportionality  meant  that  he 
was  bound  to  ask  whether  "the  game  is  worth  the  candle".  He  concluded: 

"I  am  afraid  I  cannot  accept  that  there  is  any  realistic  prospect 
of  a  trial  yielding  any  tangible  or  legitimate  advantage  such  as 
to  outweigh  the  disadvantages  for  the  parties  in  terms  of 
expense,  and  the  wider  public  in  terms  of  court  resources." 

58.  In  Wallis  v  Valentine  [2002]  EWCA  Civ  1034;  [2003]  EMLR  8  the  Court  of  Appeal, 
in  a  judgment  delivered  by  Sir  Murray  Stuart-Smith,  endorsed  Eady  J's  approach  and 
dismissed  an  appeal  by  the  claimant  against  the  striking  out  of  his  claim  as  an  abuse 
of  process.  That  was  an  extreme  case  where  the  judge  had  found  that  even  if  the 
claimant  succeeded  his  damages  would  be  very  modest,  perhaps  nominal,  and  not 
such  as  could  justify  the  costs  of  an  action  which  was  estimated  to  last  14  days  in 
circumstances  where  the  claimant  had  no  assets.  Furthermore  the  claimant  was  not 
motivated  by  a  desire  for  vindication,  but  was  pursuing  a  vendetta. 

59.  In  the  present  case  there  is  no  doubt  that  the  claimant  is  seeking  vindication.  His 
complaint  is  that  the  media,  including  the  Wall  Street  Journal  On-line,  have,  without 
justification,  treated  the  Golden  Chain  list  as  if  it  is  a  list  of  those  who,  in  1988,  had 
contributed  to  funding  Osama  Bin  Laden  and  who,  in  consequence,  remained 
suspected  of  funding  terrorism.  Dow  Jones  had  refused  to  state  that  the  claimant  was 
guilty  of  neither,  or  even  to  publish  his  own  assertion  to  that  effect.  Dow  Jones  for 
their  part  do  not  assert  that  the  claimant  had  in  fact  contributed  to  funding  Osama  Bin 
Laden  sixteen  or  more  years  ago.  They  are  not  prepared,  however,  to  publish  a 
statement  that  he  did  not  do  so.  They  assert  that  they  are  entitled,  by  way  of 
responsible  reporting,  to  publish,  without  adopting,  such  comments  as  are  made  by 
the  United  States  authorities  in  relation  to  the  claimant's  position.  Whether  that  is  all 
that  they  have  done  and  whether  that  provides  them  with  a  defence  of  qualified 
privilege  are  issues  raised  in  this  action. 

60.  If  vindication  is  the  first  object  advanced  by  the  claimant  for  pursuing  this  litigation, 
the  second  is  to  obtain  an  injunction  restraining  Dow  Jones  from  repetition  of  the 
alleged  libel.  We  must  now  consider  each  objective  to  see  whether  it  justifies  the 
continuance  of  this  action. 


Vindication 


61.  Mr  Price  accepted  that  the  claimant's  cause  of  action  related  only  to  the  publications 
within  this  jurisdiction,  which  for  purposes  of  argument  are  assumed  to  have  been  no 
more  than  the  five  individual  publications  that  Dow  Jones  have  identified.  Yet  the 
publication  was  a  worldwide  publication  and  at  times  Mr  Price's  submissions 
suggested  that  it  was  legitimate  to  have  regard  to  the  vindication  that  these 
proceedings  would,  if  successful,  bring  about  in  relation  to  the  worldwide  publication. 
If  the  claimant  obtains  a  favourable  verdict  from  the  jury  in  this  action  there  will  be 
nothing  to  prevent  him  from  asserting  that  the  verdict  provides  vindication  in  respect 
of  the  global  publication.  Two  questions  arise.  First,  where  there  has  been  a 
worldwide  publication  on  the  internet,  can  a  claimant  justify  proceeding  in  a  country 
where  publication  has  been  minimal  on  the  ground  that  this  is  a  good  forum  in  which 
to  seek  global  vindication?  Second,  to  what  extent  are  the  present  proceedings  likely 
to  result  in  vindication? 

62.  Berezovsky  provides  assistance  in  answering  the  first  question.  The  plaintiff,  a 
Russian,  brought  a  libel  action  in  respect  of  an  article  in  the  American  magazine 
Forbes.  98.9%  of  the  issue  in  question  was  sold  in  the  USA,  Canada  or  to  US  forces. 
The  English  circulation  was  about  2000  copies.  The  plaintiff  obtained  permission  to 
serve  proceedings  out  of  the  jurisdiction.  On  the  application  of  the  defendants  the 
judge  set  this  service  aside,  on  the  ground  that  the  appropriate  jurisdiction  for  the 
dispute  was  Russia.  The  defendants  gave  undertakings  that  ensured  that  the  claimant 
would  be  able  to  pursue  his  claim  in  that  jurisdiction. 

63.  The  Court  of  Appeal  reversed  that  decision  [1999]  EMLR  278.  They  held  that  the 
judge  had  erred  in  principle  in  approaching  his  decision  as  if  the  global  publication 
was  a  single  tort  in  respect  of  which  an  action  could  only  be  brought  in  a  single 
jurisdiction.  Each  publication  in  England  had  to  be  treated  as  a  separate  tort.  Where 
there  was  no  complaint  of  substance  in  relation  to  that  English  torts,  either  because 
there  was  an  insignificant  English  circulation,  or  because  the  plaintiff  had  no 
connection  with  or  reputation  to  protect  in  England,  or  both,  permission  to  serve  out 
should  not  be  given  because  the  Spiliada  test  would  not  be  satisfied.  In  the  instant 
case  the  claimant  had  connections  with  and  a  reputation  to  protect  in  England  and, 
having  regard  to  the  extent  of  the  publication,  there  was  a  substantial  complaint  as 
regards  the  English  torts.  An  appeal  in  respect  of  a  second  similar  action  was  heard  at 
the  same  time  and  followed  the  same  course. 

64.  There  was  a  further  appeal  to  the  House  of  Lords.  The  majority  supported  the  analysis 
of  the  Court  of  Appeal.  Lord  Hoffmann  viewed  the  matter  differently.  He  said  at  pp 
1023-4: 

"...  the  notion  that  Mr  Berezovsky,  a  man  of  enormous  wealth, 
wants  to  sue  in  England  in  order  to  secure  the  most  precise 
determination  of  the  damages  appropriate  to  compensate  him 
for  being  lowered  in  the  esteem  of  persons  in  this  country  who 
have  heard  of  him  is  something  which  would  be  taken  seriously 
only  by  a  lawyer.  An  English  award  of  damages  would 
probably  not  even  be  enforceable  against  the  defendants  in  the 
United  States:  see  Kyu  Ho  Youm,  "The  Interaction  Between 


American  and  Foreign  Libel  Law:  U.S.  Courts  Refuse  to 
Enforce  English  Libel  Judgments"  (2000)  49  I.C.L.Q.  131.  The 
common  sense  of  the  matter  is  that  he  wants  the  verdict  of  an 
English  court  that  he  has  been  acquitted  of  the  allegations  in  the 
article,  for  use  wherever  in  the  world  his  business  may  take 
him.  He  does  not  want  to  sue  in  the  United  States  because  he 
considers  that  New  York  Times  v  Sullivan  (1964)  376  U.S.  254 
makes  it  too  likely  that  he  will  lose.  He  does  not  want  to  sue  in 
Russia  for  the  unusual  reason  that  other  people  might  think  it 
was  too  likely  that  he  would  win.  He  says  that  success  in  the 
Russian  courts  would  not  be  adequate  to  vindicate  his 
reputation  because  it  might  be  attributed  to  his  corrupt 
influence  over  the  Russian  judiciary." 

65.  A  little  later  Lord  Hoffmann  added: 

"The  plaintiffs  are  forum  shoppers  in  the  most  literal  sense. 
They  have  weighed  up  the  advantages  to  them  of  the  various 
jurisdictions  that  might  be  available  and  decided  that  England 
is  the  best  place  in  which  to  vindicate  their  international 
reputations.  They  want  English  law,  English  judicial  integrity 
and  the  international  publicity  which  would  attend  success  in 
an  English  libel  action." 

Lord  Hoffmann  concluded: 

"My  Lords,  I  would  not  deny  that  in  some  respects  an  English 
court  would  be  admirably  suitable  for  this  purpose.  But  that 
does  not  mean  that  we  should  always  put  ourselves  forward  as 
the  most  appropriate  forum  in  which  any  foreign  publisher  who 
has  distributed  copies  in  this  country,  or  whose  publications 
have  been  downloaded  here  from  the  Internet,  can  be  required 
to  answer  the  complaint  of  any  public  figure  with  an 
international  reputation,  however  little  the  dispute  has  to  do 
with  England.  In  Airbus  Industrie  CLE.  v  Patel  [1991]  1  AC 
119  your  Lordships'  House  declined  the  role  of  "international 
policeman"  in  adjudicating  upon  jurisdictional  disputes 
between  foreign  countries.  Likewise  in  this  case,  the  judge  was 
in  my  view  entitled  to  decide  that  the  English  court  should  not 
be  an  international  libel  tribunal  for  a  dispute  between 
foreigners  which  had  no  connection  with  this  country." 

66.  So  far  as  concerns  the  issue  currently  under  consideration  there  is  no  conflict  between 
the  view  of  Lord  Hoffmann  and  the  view  of  the  majority.  This  action  falls  to  be 
considered  as  relating  exclusively  to  an  independent  tort,  or  series  of  torts,  in  this 
country.  It  is  thus  not  legitimate  for  the  claimant  to  seek  to  justify  the  pursuit  of  these 
proceedings  by  praying  in  aid  the  effect  that  they  may  have  in  vindicating  him  in 
relation  to  the  wider  publication. 


67.  To  what  extent  will  this  action,  if  successful,  vindicate  the  claimant's  reputation? 
English  law  and  procedure  does  not  permit  the  court  to  make  a  declaration  of  falsity  at 
the  end  of  a  libel  action.  Where  justification  has  been  pleaded  the  verdict  of  the  jury 
will  determine  whether  the  defendant  has  justified  the  defamation.  Where  there  is  no 
plea  of  justification,  the  jury  is  directed  to  proceed  on  the  presumption  that  the 
defamatory  allegation  is  untrue.  The  damages  that  they  award  will  indicate  their  view 
of  the  injustice  that  has  been  done  to  the  claimant  by  the  allegation  that  is  presumed  to 
have  been  untrue.  To  this  extent  an  award  of  substantial  damages  provides  vindication 
to  the  plaintiff.  The  presumption  of  falsity  does  not  however  leave  the  judge  in  a 
position  to  make  a  declaration  to  all  the  world  that  the  allegation  was  false.  In  the 
present  case,  where  the  matter  will  not  even  be  explored  at  the  trial,  the  judge  could 
not  possibly  be  expected  to  declare,  with  confidence,  that  the  claimant  never  provided 
funding  to  Osama  bin  Laden.  There  may  well  in  due  course  be  a  finding  in  relation  to 
this  in  the  Burnett  action,  where  the  question  will  be  directly  in  issue. 

68.  What  will  be  in  issue  at  the  trial,  if  it  proceeds,  has  not  been  explored  before  us.  The 
judge  summarised  the  position  by  saying  that  the  Defence  included  "defences  by  way 
of  qualified  privilege  on  various  bases".  We  anticipate  that  these  defences  are  likely  to 
prove  cumbersome  to  try  with  a  jury,  involving  a  lengthy  and  expensive  trial.  At  the 
end  of  the  day  the  trial  will  determine  whether  the  publications  made  to  the  five 
subscribers  were  protected  by  qualified  privilege.  If  they  were  not,  it  does  not  seem  to 
us  that  the  jury  can  properly  be  directed  to  award  other  than  very  modest  damages 
indeed.  These  should  reflect  the  fact  that  the  publications  can  have  done  minimal 
damage  to  the  claimant's  reputation.  Certainly  this  will  be  the  case  if  the  three 
subscribers  who  were  in  the  claimant's  camp  prove  to  have  accessed  the  Golden 
Chain  list  in  the  knowledge  of  what  they  would  find  on  it  and  the  other  two  had  never 
heard  of  the  claimant. 

69.  If  the  claimant  succeeds  in  this  action  and  is  awarded  a  small  amount  of  damages,  it 
can  perhaps  be  said  that  he  will  have  achieved  vindication  for  the  damage  done  to  his 
reputation  in  this  country,  but  both  the  damage  and  the  vindication  will  be  minimal. 
The  cost  of  the  exercise  will  have  been  out  of  all  proportion  to  what  has  been 
achieved.  The  game  will  not  merely  not  have  been  worth  the  candle,  it  will  not  have 
been  worth  the  wick. 

70.  If  we  were  considering  an  application  to  set  aside  permission  to  serve  these 
proceedings  out  of  the  jurisdiction  we  would  allow  that  application  on  the  basis  that 
the  five  publications  that  had  taken  place  in  this  jurisdiction  did  not,  individually  or 
collectively,  amount  to  a  real  and  substantial  tort.  Jurisdiction  is  no  longer  in  issue, 
but,  subject  to  the  effect  of  the  claim  for  an  injunction  that  we  have  yet  to  consider, 
we  consider  for  precisely  the  same  reason  that  it  would  not  be  right  to  permit  this 
action  to  proceed.  It  would  be  an  abuse  of  process  to  continue  to  commit  the  resources 
of  the  English  court,  including  substantial  judge  and  possibly  jury  time,  to  an  action 
where  so  little  is  now  seen  to  be  at  stake.  Normally  where  a  small  claim  is  brought,  it 
will  be  dealt  with  by  a  proportionate  small  claims  procedure.  Such  a  course  is  not 
available  in  an  action  for  defamation  where,  although  the  claim  is  small,  the  issues  are 
complex  and  subject  to  special  procedure  under  the  CPR. 


Mr  Price  submitted  that  to  dismiss  this  claim  as  an  abuse  of  process  would  infringe 
Article  6  of  the  Convention.  We  do  not  consider  that  this  Article  requires  the 
provision  of  a  fair  and  public  hearing  in  relation  to  an  alleged  infringement  of  rights 
when  the  alleged  infringement  is  shown  not  to  be  real  or  substantial.  Subject  to  the 
final  issue,  to  which  we  now  turn,  and  on  the  premise  that  there  have  only  been  the 
five  individual  publications  within  this  jurisdiction,  we  would  dismiss  this  action  as 
an  abuse  of  process. 

The  claim  for  an  injunction 

The  claimant's  objection  to  the  publication  in  this  case,  and  in  other  cases,  is  not  to 
the  reporting  of  the  discovery  of  the  Golden  Chain  list  and  the  names  on  it,  but  to 
assertions  that  this  list  demonstrates  that  he  was  an  early  donor  to  Al  Qaeda  and  a 
financial  backer  of  Osama  bin  Laden  and  that  he  has  been  under  scrutiny  by  the  US 
officials  as  a  possible  supporter  of  terrorism.  Mr  Price  contends  that  the  continuation 
of  these  proceedings  is  justified  because  of  the  risk  of  repetition  of  these  libels  and  the 
need  to  obtain  an  injunction  against  such  repetition.  He  accepted  that  he  could  only 
seek  an  injunction  restraining  further  publications  within  this  jurisdiction,  but 
contended  that  it  is  technically  possible  for  Dow  Jones  to  restrict  access  to  matter  put 
on  the  world  wide  web  so  as  to  exclude  from  such  access  those  within  this 
jurisdiction. 

Mr  Millar  challenged  this  last  contention.  He  made  Dow  Jones'  position  plain: 

"Dow  Jones,  as  major  American  news  organisation,  will  assert, 
if  I  can  put  it  this  way,  to  the  last  breath  of  its  advocate,  its 
freedom  to  report  both  in  the  US  and  worldwide  two  things. 
First  of  all,  the  fact  of  the  existence  of  a  document  of  major 
public  importance  (that  is  the  list;  the  golden  chain  list  itself) 
and,  secondly,  what  the  US  Government  has  repeatedly  said 
about  it  in  public,  having  itself,  that  is  the  government,  put  the 
document  into  the  public  domain.  I  emphasize,  we  are  not 
talking  here,  if  I  can  put  it  that  way,  about  the  stray  comments 
of  a  stray  US  attorney  in  the  odd  case  as  Mr  Price  tries  to 
suggest.  The  golden  chain  is  a  key  piece  of  factual  history,  re 
the  development  of  international  Muslim  terrorism,  and  is 
referred  to  repeatedly,  as  I  have  said,  in,  for  example,  the  9/11 
Commission  Report.  It  is  therefore  now  part  of  the  currency  of 
the  public  debate  in  the  US  and,  indeed,  therefore  worldwide 
surrounding  the  9/11  tragedy." 

Where  a  defamatory  statement  has  received  insignificant  publication  in  this 
jurisdiction,  but  there  is  a  threat  or  a  real  risk  of  wider  publication,  there  may  well  be 
justification  for  pursuing  proceedings  in  order  to  obtain  an  injunction  against 
republication  of  the  libel.  We  are  not  persuaded  that  such  justification  exists  in  the 
present  case. 


75.  There  seems  no  likelihood  that  Dow  Jones  will  repeat  their  article  in  the  form  in 
which  it  was  originally  published.  It  has  been  removed  from  the  web  site  and  from  the 
archive.  If  they  do  publish  further  material  about  the  Golden  Chain  list,  it  is  likely  to 
be  by  way  of  reports  about  litigation  in  which  the  list  features,  or  statements  made 
about  the  list  by  the  US  Government  or  other  authorities.  It  is  quite  impossible  to 
predict  whether  any  such  future  publication  will  be  protected  by  privilege,  or 
calculated  to  cause  significant  damage  to  the  claimant's  reputation. 

76.  In  these  circumstances,  if  this  litigation  were  to  proceed  and  to  culminate  in  judgment 
for  the  claimant,  it  seems  to  us  unlikely  that  the  court  would  be  able,  or  prepared,  to 
formulate  and  impose  an  injunction  against  repetition  of  the  defamation  in  terms  that 
would  be  of  value  to  the  claimant.  We  do  not  believe  that  a  desire  for  this  remedy  has 
been  what  this  action  has  been  about,  or  that  the  possibility  of  obtaining  an  injunction 
justifies  permitting  this  action  to  proceed. 

77.  For  these  reasons  we  shall  allow  this  appeal  and  make  an  order  staying  these 
proceedings. 
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Heard:  September  5,  2003 


On  appeal  from  the  judgment  of  lustice  lohn  R.  Belleghem  of  the  Superior  Court  of 
Justice  dated  December  31,  2001. 


CRONK  J.A.: 

[1]  These  proceedings  arise  from  the  wrongful  dismissal  and  subsequent  defamation 
of  a  real  estate  agent  by  one  of  the  principals  of  his  former  employer,  a  real  estate 
brokerage  firm  in  Ontario. 

[2]  Three  questions  require  determination  by  this  court.  First,  where  a  plaintiff  is 
slandered  by  the  same  person  on  two  separate  occasions  and  an  action  concerning  the 
first  slander  is  statute-barred  due  to  the  expiry  of  a  limitation  period,  is  it  permissible  in 
assessing  damages  for  the  second  slander  to  have  regard  to  the  consequences  of  the  first 
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slander?  Second,  where  a  plaintiff  prosecutes  separate  causes  of  action  against  two 
defendants  in  a  single  action  and  is  unsuccessful  against  one  defendant  but  is  successful 
against  the  other  defendant,  is  it  a  wrongful  exercise  of  a  trial  judge's  discretion  to  deny 
costs  to  the  successful  defendant  and  to  require  the  unsuccessful  defendant  to  pay  the 
plaintiffs  entire  costs  of  the  litigation?  Third,  on  the  facts  of  this  case,  did  the  trial  judge 
err  in  declining  to  require  reimbursement  to  the  plaintiff  of  contributions  made  by  him 
under  his  employment  contract  to  a  group  advertising  fund? 

I.  BACKGROUND 

(1)     The  Parties,  the  Ad  Fund  and  the  Events 

(a)  Parties 

[3]  In  about  1980,  Frank  Polzler  obtained  the  rights  to  operate  "RE/MAX"  real  estate 
brokerage  firms  in  Ontario  and  Eastern  Canada  from  RE/MAX  of  America,  Inc.,  sub- 
sequently known  as  RE/MAX  International,  Inc.  ("RE/MAX  International").  Polzler' s 
company,  RE/MAX  Ontario-Atlantic  Canada  Inc.  ("RE/MAX  Ontario")  granted  a 
RE/MAX  franchise  to  RE/MAX  Professionals  Inc.  ("Professionals").  Various  other 
RE/MAX  franchises  were  created  over  time,  including  RE/MAX  Supreme  Realty 
Limited  ("Supreme"),  which  was  owned  by  Leo  Latini. 

[4]  Initially,  Professionals  was  owned  by  Polzler.  By  1989,  Pam  Alexander,  Polzler' s 
daughter,  and  Steven  Morris,  Professionals'  office  manager,  had  acquired  ownership  of 
Professionals. 

(b)  Ad  Fund 

[5]  Under  RE/MAX  International's  business  model,  RE/MAX  offices  pooled 
marketing  and  advertising  costs,  subscribed  to  a  common  business  organization  and 
practices,  and  marketed  their  real  estate  agents  to  the  public  as  "RE/MAX"  agents.  Each 
agent  contributed  to  a  group  advertising  fund  established  by  regional  RE/MAX  brokerage 
firms  to  finance  the  collective  business  promotion  efforts  of  participating  RE/MAX 
agents  (the  "Ad  Fund").  In  Ontario,  the  Ad  Fund  was  initially  administered  by  RE/MAX 
Ontario.  Subsequently,  RE/MAX  Promotions  Inc.  ("Promotions"),  was  created  to  admin- 
ister the  Ad  Fund. 

[6]  In  July  1982,  RE/MAX  International  issued  a  directive  ("Directive  801")  con- 
cerning institutional  advertising  fund  administration.  As  relevant  to  these  proceedings, 
Directive  801  detailed  those  expenditures  properly  to  be  made  from  regional  institutional 
advertising  funds  and  those  expenditures  which  were  unauthorized.  Such  items  as 
recruiting  and  awards  banquet  expenses  fell  within  the  latter  category. 
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[7]  Directive  801  was  revised  in  March  1988  by  RE/MAX  International.  The  revised 
version  also  provided  that  expenditures  from  regional  group  advertising  funds  should  not 
be  made  on  such  items  as  recruiting  and  awards  banquets.  The  revised  version  also 
stipulated:  "All  monies  paid  into  the  Regional  Group  Advertising  Fund  become  the 
property  of  the  Fund"  and  "Once  paid,  there  will  be  no  refunds  of  Regional  Group 
Advertising  Fees." 

(c)  Events 

[8]  Edmond  Murphy  was  employed  by  Professionals  as  a  real  estate  agent  from 
August  1983  until  September  1989.  His  written  contract  of  employment  with 
Professionals,  dated  December  18,  1986,  stated: 

The  Employee  shall  pay  such  regional  institutional 
advertising  levy  as  is  from  time  to  time  set  by  [RE/MAX 
Ontario]  to  be  payable  by  RE/MAX  sales  person[s]  generally. 
Such  payments  will  be  used  only  in  respect  of  advertising 
costs  incurred  by  [RE/MAX  Ontario]. 

During  his  employment  with  Professionals,  Murphy  contributed  $4,875  to  the  Ad  Fund. 

[9]  Murphy  and  Morris  had  a  troubled  working  relationship.  At  a  meeting  of 
Professionals'  agents  in  early  September  1989,  Murphy  and  Morris  exchanged  angry 
words  concerning  Professionals'  policy  for  the  allocation  among  agents  of  "cold  calls" 
from  prospective  clients.  The  argument  continued  after  the  meeting,  shifting  to 
complaints  by  Murphy  regarding  the  administration  of  the  Ad  Fund.  Later  the  same  day, 
Morris  informed  Murphy  that  he  was  to  leave  Professionals'  employ  immediately.  The 
next  day,  Morris  met  with  Murphy  and  again  indicated  that  Murphy  was  to  leave 
Professionals.  Murphy  refused  to  do  so,  insisting  on  the  notice  period  for  termination  of 
his  employment  that  he  felt  was  provided  for  under  his  employment  contract.  Ultimately, 
Morris  prevailed  and  Murphy  left  the  employ  of  Professionals  on  September  13,  1989. 
Murphy  claimed  that  he  was  wrongfully  dismissed.  Professionals  maintained  that  he  had 
voluntarily  submitted  his  resignation.  Shortly  after  his  departure  from  Professionals, 
Murphy  began  to  work  as  a  RE/MAX  agent  with  Supreme. 

[10]  About  six  months  later,  on  Friday,  March  23,  1990,  Murphy  went  to  Professionals' 
office  to  speak  with  Morris  because  he  believed  that  Professionals  was  not  forwarding  his 
business  calls  to  him  at  Supreme,  resulting  in  a  loss  to  Murphy  of  prospective  business. 
Murphy  was  told  that  Morris  was  not  in  the  office.  After  visiting  with  various  of  the 
agents  and  staff  of  Professionals,  Murphy  left  without  speaking  to  Morris. 

[11]  On  the  following  Monday,  March  26,  1990,  Morris  telephoned  Latini  at  Supreme. 
According  to  Latini,  Morris  was  irate.    Morris  told  Latini  that  Murphy  had  gone  to 
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Professionals'  office  with  a  gun  and  had  threatened  people,  including  Morris.  He  said 
that  the  police  had  been  called.  Morris  also  told  Latini  that  he  should  get  Murphy  "out  of 
the  system",  and  that  Murphy  was  "a  dangerous  man"  (collectively,  the  "March 
Statements").  Latini  promised  to  investigate  the  matter. 

[12]  Latini  then  arranged  for  one  of  Supreme' s  assistant  managers  to  seek  a  report  from 
Murphy,  with  instructions  that  Murphy  provide  a  copy  of  the  report  to  RE/MAX  Ontario 
and  to  the  police.  Murphy  provided  the  report  in  the  form  of  a  letter  to  Latini  dated 
March  27,  1990.  In  his  letter,  Murphy  denied  the  allegations  made  by  Morris  and  stated, 
in  part:  "I  can  only  infer  that  the  response  made  by  Management  at  [Professionals]  was  a 
premeditated  and  deliberate  attempt  to  character  assassination  [sic]  and  to  destroy  my 
reputation."  Murphy  also  requested  an  explanation  for  Morris'  allegations. 

[13]  Latini  accepted  Murphy's  letter,  but  warned  him  that  if  any  future  difficulties 
arose,  he  would  be  fired.  Although  Latini  also  forwarded  a  copy  of  Murphy's  letter, 
containing  Murphy's  request  for  an  explanation,  to  Professionals  and  to  RE/MAX 
Ontario,  no  response  was  forthcoming  from  either  company.  Nonetheless,  Murphy's 
employment  with  Supreme  continued. 

[14]  One  of  Murphy's  former  co-workers  at  Professionals  later  telephoned  him  to  warn 
him  that  Professionals  had  called  the  police  and  that  he  should  stay  away  from 
Professionals'  office.  According  to  Murphy,  although  he  was  never  contacted  by  the 
police,  he  was  required  frequently  to  respond  to  people  in  the  industry  who  asked  him  if 
he  had  really  gone  to  Professionals'  office  with  a  gun.  According  to  Latini,  Murphy 
became  known  in  the  real  estate  community  as  "the  madman".  He  was  the  target  of 
numerous  jokes  concerning  "guns"  and  "bombs",  and  rumours  flourished  concerning  his 
alleged  conduct. 

[15]  In  late  August  1990,  Morris  met  Latini  for  lunch  at  a  restaurant  to  discuss  various 
business  matters.  No  one  else  was  present  at  the  lunch.  When  the  subject  of  Murphy 
came  up,  Morris  again  told  Latini  that  Murphy  "had  a  gun"  and  reiterated  that  Murphy 
was  "a  dangerous  man".  Morris  also  inquired  if  Murphy  was  still  working  with  Latini 
and  said:  "We  [need]  to  get  him  out  of  the  system"  (collectively,  the  "August 
Statements"). 

[16]  Supreme' s  business  failed  in  October  1990.  Thereafter,  Murphy  worked  for  sev- 
eral different  RE/MAX  brokerage  firms  in  Ontario. 

[17]  Morris  left  Professionals  in  November  1990.  Upon  his  departure,  Alexander  ac- 
quired his  interest  in  the  company.  Morris  subsequently  filed  an  assignment  in  bank- 
ruptcy. 
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(2)     The  Litigation 

(a)     Proceedings  Before  the  Trial  Judge 

[18]  On  August  20,  1992,  Murphy  sued  Alexander,  Morris,  Professionals,  RE/MAX 
Ontario  and  Polzler,  seeking  damages  as  against  all  of  the  defendants,  save  for  RE/MAX 
Ontario,  for  breach  of  fiduciary  duty,  breach  of  contract,  wrongful  dismissal,  unlawful 
interference  in  economic  relations  and  injurious  falsehoods,  together  with  pre-  and  post- 
judgment  interest  and  costs. 

[19]  Murphy's  claims  as  against  RE/MAX  Ontario  concerned  the  administration  of  the 
Ad  Fund  and  the  propriety  of  certain  expenditures  made  from  it.  Murphy  asserted  that 
his  contributions  and  those  of  other  RE/MAX  agents  to  the  Ad  Fund  were  used  for 
unauthorized  purposes.  He  sought  a  declaration  that  RE/MAX  Ontario  owed  him  a 
fiduciary  duty,  an  accounting  of  all  contributions  made  to  and  all  disbursements  made 
from  the  Ad  Fund  for  the  period  January  1,  1983  to  September  30,  1989,  damages  in  an 
amount  equivalent  to  the  amount  of  his  own  contributions  to  the  Ad  Fund  that  were  not 
spent  on  advertising,  damages  for  injurious  falsehoods,  general  and  punitive  damages, 
pre-  and  post-judgment  interest,  and  costs. 

[20]  Murphy's  action  as  against  Alexander  and  Polzler  was  dismissed  in  November 
1992.  Morris  did  not  defend  Murphy's  action  and  was  noted  in  default.  Murphy's  action 
against  the  remaining  defendants  was  tried  before  Belleghem  J.  of  the  Superior  Court  of 
Justice  over  11  days  in  February  and  April  2001.  Morris  did  not  testify  at  trial  and, 
hence,  did  not  deny  the  March  and  August  Statements. 

[21]    In  his  reasons  for  judgment  dated  December  3 1 ,  200 1 ,  the  trial  judge  held  that: 

(i)  Murphy  was  wrongfully  dismissed  by  Professionals,  in 
breach  of  his  employment  contract; 

(ii)  the  March  and  August  Statements  by  Morris  were 
defamatory  and  motivated  by  malice; 

(iii)  Professionals  was  vicariously  liable  for  Morris'  de- 
famation of  Murphy; 

(iv)  Murphy's  cause  of  action  regarding  the  March  State- 
ments was  statute-barred  by  virtue  of  the  expiry  of  the 
two  year  limitation  period  established  under  s.  45(1  )(i) 
of  the  Limitations  Act,  R.S.O.  1990,  c.  L.  15  (the 
"Act"); 
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(v)  Murphy's  action  as  against  Morris  should  be  stayed 
because  Murphy  failed  to  obtain  court  authorization 
permitting  him  to  continue  the  action  against  Morris 
after  Morris'  bankruptcy;  and 

(vi)  Murphy  was  not  entitled  to  an  accounting  concerning 
the  Ad  Fund  or  to  the  return  of  his  own  contributions 
to  the  Ad  Fund. 

[22]  The  trial  judge  awarded  Murphy  the  total  amount  of  $90,000  as  against 
Professionals  on  account  of  damages  for  defamation,  plus  the  amount  of  $15,000,  also  as 
against  Professionals,  on  account  of  damages  for  wrongful  dismissal.  Murphy's  claims 
against  RE/MAX  Ontario  were  dismissed.  By  supplementary  reasons  dated  August  29, 
2002,  the  trial  judge  awarded  Murphy  pre-judgment  interest  and  his  costs  of  the  litigation 
on  a  partial  indemnity  basis  as  against  Professionals,  including  his  costs  of  prosecuting 
his  unsuccessful  claims  against  RE/MAX  Ontario.  He  declined  to  award  costs  in  favour 
of  RE/MAX  Ontario. 

(b)     Appeal  and  Cross-appeal 

[23]  Professionals  and  RE/MAX  Ontario  do  not  challenge  the  trial  judge's  liability 
findings.  Rather,  Professionals  seeks  to  vary  the  trial  judgment  by  restricting  the 
damages  awarded  for  defamation  to  only  those  damages  flowing  solely  from  the  August 
Statements.  As  well,  both  companies  seek  leave  to  appeal  the  costs  disposition  of  the 
trial  judge  and,  if  leave  be  granted,  appeal  his  costs  award,  seeking  to  vary  it:  (i)  by 
directing  that  Professionals  is  not  liable  to  pay  any  costs  incurred  by  Murphy  in 
advancing  his  unsuccessful  claims  against  RE/MAX  Ontario;  and  (ii)  by  awarding 
RE/MAX  Ontario  its  costs  of  the  action  on  a  partial  indemnity  scale. 

[24]  Murphy,  in  turn,  cross-appeals  from  the  trial  judge's  finding  that  he  is  not  entitled 
to  reimbursement  of  his  own  contributions  to  the  Ad  Fund.  He  does  not  challenge  the 
trial  judge's  holding  that  he  is  not  entitled  to  a  general  accounting  of  the  contributions 
made  to  and  the  disbursements  made  from  the  Ad  Fund. 

[25]  For  the  reasons  that  follow,  I  would  allow  the  appeal,  in  part,  by  setting  aside  the 
award  of  damages  for  defamation  and  the  associated  award  of  pre-judgment  interest, 
substituting  in  their  stead  orders  requiring  Professionals  to  pay  Murphy  general  damages 
for  defamation  in  the  sum  of  $10,000,  together  with  pre-judgment  interest  calculated  in 
accordance  with  the  trial  judge's  pre-judgment  interest  ruling,  varied  as  necessary  to 
conform  with  these  reasons.  I  would  also  grant  leave  to  appeal  costs  and  dismiss  the 
balance  of  the  appeal  and  the  cross-appeal. 
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II.  ISSUES 

[26]    Professionals  and  RE/MAX  Ontario  assert  that  the  trial  judge  erred: 

(i)  in  his  assessment  of  damages  for  defamation,  by 
confusing  the  damages  arising  from  the  March  State- 
ments with  the  damages  flowing  from  the  August 
Statements,  thereby  awarding  damages  in  respect  of 
the  cause  of  action  in  defamation  that  was  statute- 
barred;  and 

(ii)  in  his  assessment  of  costs,  by  declining  to  award  costs 
to  RE/MAX  Ontario  and  by  ordering  Professionals  to 
pay  Murphy's  entire  costs  of  the  action. 

As  well,  Murphy  asserts  in  his  cross-appeal  that  the  trial  judge  erred  in  failing  to  require 
reimbursement  to  him  of  his  personal  contributions  to  the  Ad  Fund.  As  the  Ad  Fund 
claims  are  relevant  to  the  trial  judge's  assessment  of  costs,  I  will  address  the  issues  in 
these  proceedings  in  the  following  order:  (1)  the  assessment  of  damages  for  defamation; 
(2)  the  Ad  Fund  claims;  and  (3)  the  assessment  of  costs. 

III.  ANALYSIS 

(1)     The  Assessment  of  Damages  for  Defamation 

[27]  The  trial  judge's  award  of  damages  to  Murphy  for  defamation  consisted  of:  (i) 
$45,000  for  special  damages  concerning  ongoing  loss  of  income  from  1990  to  1994;  (ii) 
$30,000  for  general  damages;  and  (iii)  $15,000  for  aggravated  damages.  The  trial  judge 
declined  to  award  punitive  damages. 

[28]  Professionals  argues  that  in  his  assessment  of  these  damages,  the  trial  judge 
confused  the  damages  arising  from  the  March  Statements  with  the  damages  flowing  from 
the  August  Statements,  thereby  improperly  awarding  compensation  for  injuries  arising 
from  the  March  Statements  notwithstanding  that  Murphy's  claims  concerning  them  were 
not  actionable.  I  agree  that  in  assessing  damages  for  defamation,  the  trial  judge  was 
obliged  to  distinguish  the  damages  flowing  from  the  March  Statements,  in  respect  of 
which  an  action  was  barred  due  to  the  expiry  of  a  limitation  period,  from  the  damages 
flowing  from  the  August  Statements,  in  respect  of  which  the  prescription  period  was  not 
engaged.  I  also  agree  that  the  trail  judge  failed  to  draw  this  distinction  in  this  case  and 
that  this  failure  constitutes  reversible  error. 

[29]  An  award  of  general  or  aggravated  damages  for  defamation  is  intended  to  com- 
pensate the  injured  plaintiff  for  the  harm  occasioned  by  the  defamatory  statement. 
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General  damages  in  defamation  cases  are  presumed  from  the  fact  of  the  slander  or  of  the 
publication  of  the  false  statement.  The  law  presumes  that  some  damage  will  flow  in  the 
ordinary  course  from  the  invasion  of  the  plaintiff's  rights:  see  Ratcliffe  v.  Evans,  [1892]  2 
Q.B.  524  at  528  (C.A.)  and  Hill  v.  Church  of  Scientology  of  Toronto  (1995),  126  D.L.R. 
(4th)  129  at  176  (S.C.C.)-  In  such  cases,  general  damages  are  said  to  be  "at  large",  in  the 
sense  that  an  award  of  damages  may  include  elements  for  reputational  loss,  injured 
feelings,  bad  or  good  conduct  by  either  party,  or  punishment.  In  essence,  such  an  award 
is  not  limited  to  the  pecuniary  loss  that  has  been  specifically  established:  see  Cassell  & 
Co.  v.  Broome,  [1972]  A.C.  1027  at  1071  and  1073  (H.L.),  per  Lord  Hailsham.  The 
presumption  of  damages,  however,  may  be  rebutted. 

[30]  In  this  case,  Latini,  Murphy's  employer  at  the  time  of  both  the  March  and  the 
August  Statements,  testified  that  the  March  Statements  made  him  "pretty  nervous"  and 
"quite  terrified"  because  he  was  uncertain  of  what  action  Murphy  might  be  capable  in  the 
circumstances.  He  also  said  that  the  rumours  concerning  Murphy  were  rampant  in  the 
real  estate  community  and  that  the  circle  of  realtors  involved  with  Supreme  all  knew  who 
the  "madman"  was  after  the  March  1990  incident. 

[31]  In  connection  with  the  August  Statements,  Latini  testified  that  he  did  not  repeat 
the  August  Statements  to  anyone  else  and  that  they  did  not  cause  him  to  further 
investigate  Murphy's  conduct.  He  also  said,  however,  that  to  the  date  of  the  trial,  he  was 
still  being  asked  whether  he  had  "talked  to  the  madman  lately". 

[32]  Murphy  testified  at  trial  that  he  continued  to  be  asked  about  the  alleged  gun 
incident  consistently,  "even  to  the  present  day".  However,  he  made  no  mention  in  his 
testimony  of  the  August  Statements  or  of  events  flowing  therefrom. 

[33]  Thus,  as  asserted  by  Professionals,  there  was  evidence  before  the  trial  judge 
which,  if  accepted  by  him,  would  support  the  conclusion  that  most,  and  arguably  all,  of 
the  damages  sustained  by  Murphy  flowed  from  the  March  Statements. 

[34]  Murphy  does  not  cross-appeal  from  the  trial  judge's  holding  that  his  claims 
concerning  the  March  Statements  were  statute-barred.  In  addition,  Murphy  does  not 
dispute  that  each  occasion  of  slander  is  a  separate  delict,  giving  rise  to  a  separate  cause  of 
action  and  a  separate  head  of  damages.  Consequently,  Murphy  is  not  entitled  to  recover 
damages  for  those  injuries  and  losses  arising  from  the  March  Statements,  although  he  is 
entitled  to  recover  damages  for  defamation  in  relation  to  the  August  Statements. 

[35]  Given  these  circumstances,  it  was  incumbent  on  the  trial  judge  to  distinguish 
between  the  damages  flowing  from  the  August  Statements  in  comparison  to  the  damages 
flowing  from  the  March  Statements,  to  the  extent  that  the  evidence  permitted  him  to  do 
so.  Read  as  a  whole,  in  my  view,  the  trial  judge's  reasons  for  judgment  indicate  that  he 
failed  to  do  so.  I  reach  this  conclusion  for  the  following  reasons. 
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[36]    The  trial  judge  began  his  assessment  of  damages  for  defamation  by  stating: 

Moving  on  to  damages  then,  I  am  satisfied  that  Murphy's 
reputation  in  the  real  estate  community  was  damaged  as  a 
result  of  the  defamation  by  Morris. 


I  am  satisfied  it  is  more  likely  than  not  Murphy  lost  some 
real  estate  deals  because  of  his  tarnished  reputation. 

In  making  those  findings,  the  trial  judge  made  no  reference  to  the  fact  that  Murphy's 
action  concerning  the  March  Statements  and,  hence,  his  claim  for  relief  regarding  the 
March  1990  slander,  was  statute-barred. 

[37]  The  trial  judge  next  considered  Murphy's  claim  for  special  damages.  He  observed 
that  it  was  "difficult,  if  not  impossible"  to  separate  the  special  damages  sustained  by 
Murphy  in  consequence  of  "Morris'  defamation  of  him"  from  the  special  damages 
occasioned  by  Morris'  wrongful  termination  of  Murphy's  employment.  He  made  no 
mention,  however,  of  the  need  to  separate  the  damages  sustained  by  Murphy  as  a  result  of 
the  March  Statements  from  those  damages  arising  from  the  August  Statements.  As  well, 
in  quantifying  the  special  damages  to  be  awarded  to  Murphy  on  account  of  lost  income 
for  the  years  1990  to  1994,  no  differentiation  was  made  by  the  trial  judge  between  the 
damages  attributable  to  the  March  Statements  and  those  flowing  from  the  August 
Statements;  nor  was  an  analysis  undertaken  as  to  whether,  given  Latini's  evidence  at  trial 
regarding  the  August  Statements,  the  August  Statements  in  fact  caused  Murphy  to  lose 
income  in  those  years. 

[38]  In  addition,  no  such  distinction  was  drawn  by  the  trial  judge  in  assessing  the 
general  and  aggravated  damages  to  be  awarded  to  Murphy.  To  the  contrary,  the  trial 
judge's  reasons  indicate  that  he  focused  on  the  August  Statements  as  aggravating  the 
damages  occasioned  by  the  March  Statements.  The  trial  judge  wrote  in  that  regard: 

Morris  displayed  actual  malice.  He  knew  the  allegations 
were  false  or  was  reckless  as  to  their  veracity. 

The  nature  of  the  words  used  border  on  vicious... The  fact 
that  Murphy  repeated  those  words  demonstrates  ongoing 
hostility  and  malice  towards  Murphy. 

The  use  of  the  words  about  getting  Murphy  "out  of  the 
system"  strikes  at  the  heart  of  his  vocation  as  a  real  estate 
agent.  Murphy's  reputation  in  the  real  estate  community  as 
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being  "the  mad  man"  testified  to  by  witnesses  demonstrates 
that  the  story  "caught  on".  It  is  impossible  to  determine  how 
widespread  it  became.  There  can  be  no  doubt  whatever  that 
Mr.  Murphy  was  personally  wounded  by  this  vicious  attack 
by  his  superior  during  the  ongoing  course  of  trying  to 
"remove  him  from  the  (Re/Max)  system".  His  former  boss 
continued  to  press  these  allegations  to  those  vocationally 
closest  to  Murphy,  undoubtedly  much  to  Murphy's  chagrin 
[emphasis  added]. 

[39]  As  well,  in  commenting  earlier  in  his  reasons  on  the  August  Statements,  the  trial 
judge  indicated  that  they  were  "part  and  parcel  of  the  ongoing  tarnishment  of  Murphy's 
reputation  in  the  real  estate  community  and,  as  a  result,  contributed  to  the  damages 
sustained  by  Murphy  as  a  result  of  this  particular  defamation  [emphasis  added]".  This 
statement  again  indicates  that  the  trial  judge  regarded  the  August  Statements  as  aggrav- 
ating the  damages  sustained  by  Murphy  in  consequence  of  the  earlier  slander  in  March 
1990. 

[40]  Murphy  argues  that  in  assessing  damages  for  defamation,  particularly  where,  as 
here,  malice  is  demonstrated,  it  is  permissible  to  have  regard  to  additional  defamatory 
remarks  made  by  the  defendant,  both  before  and  after  the  defamation  sued  upon,  to  show 
surrounding  circumstances  and  a  history  of  animus  between  the  parties.  It  is  true  that  in 
assessing  damages  for  defamation,  particularly  aggravated  damages,  the  court  is  entitled 
to  consider  the  entire  conduct  of  the  defendant,  both  before  and  after  an  action  is 
commenced,  as  well  as  in  court  during  the  trial:  see  for  example,  Cassell  &  Co.,  supra,  at 
1071-72  and  Hill  v.  Church  of  Scientology,  supra,  at  paras.  182-83  and  189.  Thus,  R.E. 
Brown,  in  The  Law  of  Defamation  in  Canada,  2d  ed.  (Toronto:  Carswell,  1994)  states  at 
1500:  "The  reiteration  of  the  defamatory  charge  at  different  times  and  at  different  places 
by  the  defendant  may  be  taken  into  consideration  in  fixing  the  damages." 

[41]  In  the  same  text,  however,  Brown  also  states  at  1501:  [W]hile  the  evidence  is 
admissible  in  aggravation  of  damages,  no  damages  may  be  directly  awarded  for  any 
defamatory  remarks  that  are  not  the  subject-matter  of  the  cause  of  action'''  [emphasis 
added].  Similarly,  in  McElroy  v.  Cowper-Smith,  [1967]  S.C.R.  425  at  429,  per  Spence  J. 
dissenting  on  other  grounds,  the  following  passage  from  Pearson  v.  Lemaitre  (1843),  5 
Man.  &  G.  700  at  719-20  is  quoted  with  approval: 

And  this  appears  to  us  to  be  the  correct  rule,  viz.  that  either 
party  may,  with  a  view  to  the  damages,  give  evidence  to 
prove  or  disprove  the  existence  of  a  malicious  motive  in  the 
mind  of  the  publisher  of  defamatory  matter;  but  that,  if  the 
evidence  given  for  the  purpose,  establishes  another  cause  of 
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action,  the  jury  should  be  cautioned  against  giving  any 
damages  in  respect  of  it  [emphasis  added]. 

[42]  In  this  case,  no  issue  arises  concerning  the  admissibility  at  trial  of  evidence 
concerning  the  March  and  the  August  Statements.  What  is  at  issue  is  whether  the  trial 
judge's  assessment  of  damages  properly  ensured  that  no  damages  were  awarded  for  the 
March  Statements  and  granted  relief  for  only  those  damages  attributable  to  the  August 
Statements.  I  am  unable  to  conclude  on  the  basis  of  the  trial  judge's  reasons  that  the 
damages  assessment  here  satisfied  those  requirements. 

[43]  In  my  view,  read  as  a  whole,  the  trial  judge's  reasons  indicate  that  he  undertook  a 
global  assessment  of  damages  for  defamation  concerning  both  the  March  and  the  August 
Statements  and  that  he  did  not  determine  the  damages  arising  solely  from  the  August 
Statements.  That  approach  to  the  assessment  of  damages  for  defamation  gave  no 
meaningful  effect  to  the  expiry  of  the  applicable  limitation  period  concerning  the  March 
Statements. 

[44]  Accordingly,  I  would  allow  the  appeal,  in  part,  by  setting  aside  the  award  of 
damages  for  defamation.  I  agree  with  Professionals  that  it  is  appropriate  in  this  case  for 
this  court  to  fix  the  damages  to  which  Murphy  is  entitled  as  a  result  of  the  proven 
defamation  occasioned  by  the  August  Statements. 

[45]  In  that  connection,  Professionals  submits  that  Murphy  is  entitled  to  nominal 
damages  only  concerning  the  August  Statements.  Since  Latini  testified  that  he  did  not 
repeat  the  August  Statements  and  that  he  was  alone  with  Morris  when  they  were  made, 
and  because  there  was  no  evidence  that  Murphy  was  aware  of  the  August  Statements, 
Professionals  contends  that  the  presumption  of  damages  arising  from  the  August 
Statements  was  rebutted.  It  argues  that  on  this  evidence,  the  reputational  damage  that  the 
trial  judge  found  had  been  suffered  by  Murphy  could  not  have  been  caused  by  the  August 
Statements. 

[46]  I  agree  that  the  evidence  of  damages  arising  from  the  August  Statements  is  weak. 
Nonetheless,  several  witnesses  at  trial  indicated  that  the  tarnishing  of  Murphy's 
reputation  continued  to  the  date  of  the  trial.  As  well,  as  I  have  said,  Murphy  confirmed 
that  he  was  still  being  questioned  about  the  alleged  gun  incident  long  after  the  utterance 
of  the  August  Statements.  Latini  testified  that  he  was  still  being  asked  at  the  time  of  the 
trial  whether  he  had  "talked  to  the  madman  lately".  Although  Latini  also  said  that  the 
August  Statements  did  not  cause  him  to  undertake  further  investigation  of  Murphy's 
alleged  conduct,  he  did  not  indicate  that  the  August  Statements  had  no  effect  on  his  view 
of  Murphy. 

[47]  I  agree  with  Professionals  that  the  evidence  does  not  support  an  award  of  special 
or  aggravated  damages  with  respect  to  the  August  Statements.  However,  in  my  view, 
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there  is  some  evidence  in  this  case  to  ground  an  award  of  general  damages.  The  August 
Statements  were  made  to  Murphy's  employer.  They  cast  serious  doubt  upon  Murphy's 
behaviour  and  integrity.  The  trial  judge  found  that  they  exacerbated  the  injuries 
previously  caused  to  Murphy  by  the  earlier,  statute-barred  slander.  Murphy's  defamatory 
actions,  for  which  Professionals  is  liable,  were  motivated  by  malice.  Proof  of  actual 
damage  is  not  required.  On  the  evidence,  the  presumption  of  damages  was  not  fully 
rebutted.  Accordingly,  Murphy  is  entitled  to  be  compensated  for  the  wrong  inflicted 
upon  him  by  the  August  Statements.  In  all  of  the  circumstances,  I  conclude  that  an  award 
of  general  damages  in  the  sum  of  $10,000  is  appropriate  in  connection  with  the 
defamation  occasioned  by  the  August  Statements. 

(2)     The  Ad  Fund  Claims 

[48]  At  trial,  Murphy  argued  that  the  terms  of  his  employment  contract  with 
Professionals  required  that  his  contributions  to  the  Ad  Fund  be  used  only  for  advertising, 
that  RE/MAX  Ontario  owed  him  a  fiduciary  duty  with  respect  to  the  Ad  Fund,  and  that 
his  monthly  contributions  for  advertising  were  held  in  trust  by  RE/MAX  Ontario.  He 
further  argued  that  the  Ad  Fund  was  mismanaged  by  the  expenditure  of  contributions  on 
activities  such  as  awards  dinners  and  recruiting  in  contravention  of  Directive  801. 
Murphy  sought  an  accounting  of  all  of  the  contributions  made  to  the  Ad  Fund  by 
RE/MAX  agents  and  the  reimbursement  of  his  own  contributions. 

[49]  In  his  reasons,  the  trial  judge  remarked  that  "RE/MAX",  the  organization,  kept 
relatively  poor  financial  records  as  they  related  to  RE/MAX  agents.  However,  in  the  end, 
he  held  that  Murphy  did  not  have  status  to  claim  an  accounting  of  all  contributions  to  and 
expenditures  from  the  Ad  Fund.  As  I  have  said,  Murphy  does  not  challenge  that  holding. 

[50]  The  trial  judge  also  rejected  Murphy's  claim  for  reimbursement  of  his  own 
contributions  to  the  Ad  Fund.  In  doing  so,  the  trial  judge  concluded  that,  in  reality,  this 
claim  was  de  minimus,  for  two  reasons. 

[51]  First,  the  trial  judge  held  that  any  reimbursement  claim  concerning  most  of 
Murphy's  contributions  to  the  Ad  Fund  was  statute-barred.  The  reimbursement  claim 
was  not  advanced  until  August  1994.  Accordingly,  the  claim  for  reimbursement  of 
contributions  made  prior  to  August  1988  was  barred  by  virtue  of  the  expiry  of  a  six  year 
limitation  period  established  under  the  Act.  Murphy  does  not  contest  that  holding  in 
these  proceedings.  In  addition,  as  also  held  by  the  trial  judge,  the  value  of  the  remainder 
of  Murphy's  contributions,  that  is,  those  contributions  made  during  the  period  August 
1988  to  September  1989,  was  minimal.  The  trial  judge  commented:  "[T]he  only  amount 
contributed  which  is  not  statute-barred  would  be  something  less  than  $1,000." 

[52]  Second,  Murphy's  reimbursement  claim  concerned  only  those  expenditures  from 
the  Ad  Fund  that  were  alleged  by  him  to  be  unrelated  to  advertising  and  unauthorized  by 
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Directive  801.  As  the  trial  judge  noted,  when  only  these  expenditures  were  considered  in 
the  context  of  that  part  of  Murphy's  reimbursement  claim  that  was  not  statute-barred, 
something  less  than  $1,000  was  in  issue. 

[53]  In  view  of  these  factors,  the  trial  judge  concluded  that  Murphy's  reimbursement 
claim  was  reduced  from  about  $1,000  to  a  "relatively  insignificant"  amount.  He  also 
concluded  that  Murphy  had  not  demonstrated  any  improper  use  of  the  monies  in  the  Ad 
Fund.  There  was  ample  evidence  before  the  trial  judge  to  support  those  conclusions. 

[54]  For  these  reasons,  in  my  view,  the  trial  judge's  decision  to  dismiss  Murphy's 
claim  for  reimbursement  of  his  contributions  to  the  Ad  Fund  is  unassailable. 

(3)     The  Assessment  of  Costs 

[55]  A  trial  judge  has  a  broad  discretion  regarding  the  awarding  of  costs  in  civil 
proceedings.  Appellate  courts  are  loathe  to  interfere  with  a  trial  judge's  exercise  of 
discretion  concerning  costs  save  in  very  limited  circumstances:  see  Bell  Canada  v. 
Olympia  &  York  Developments  Ltd.  (1994),  17  O.R.  (3d)  135  at  141-42  (C.A.);  Canadian 
Pacific  Ltd.  v.  Matsqui  Indian  Band,  [1995]  1  S.C.R.  3  at  32;  and  Mete  v.  Guardian 
Insurance  Co.  of  Canada  (1998),  165  D.L.R.  (4th)  457  at  paras.  15-16  (Ont.  C.A.). 
Accordingly,  absent  an  error  in  principle,  an  appellate  court  will  not  interfere  with  a  trial 
judge's  costs  disposition  even  if  it  concludes  that  it  would  have  exercised  discretion 
concerning  costs  in  a  different  way. 

[56]  In  this  case,  it  is  useful  to  observe  at  the  outset  that  the  trial  judge's  costs  dispos- 
ition constituted  neither  a  "Bullock"  order,  nor  a  "Sanderson"  order.  These  types  of  costs 
orders  are  described  by  M.M.  Orkin  in  The  Law  of  Costs,  2d  ed.  (Aurora:  Canada  Law 
Book  Inc.,  2003)  at  2-77  as  follows: 

Where  a  plaintiff  recovers  judgment  against  one  of  several 
defendants  and  the  action  is  dismissed  against  the  others,  in 
the  normal  course  the  plaintiff  will  be  entitled  to  costs  against 
the  unsuccessful  defendant,  and  the  successful  defendant  will 
be  entitled  to  costs  against  the  plaintiff.  However,  where  the 
allocation  of  responsibility  between  defendants  is  uncertain, 
usually  because  of  interwoven  facts,  it  is  often  reasonable  for 
a  plaintiff  to  proceed  through  trial  in  order  to  establish 
liability.  In  this  situation  the  courts  have  devised  two  alter- 
natives known  respectively  as  a  Bullock  order  and  a  Sander- 
son order.  Simply  put,  a  Bullock  order  directs  an  unsuccess- 
ful defendant  to  reimburse  the  plaintiff  for  the  costs  of  the 
successful  defendant;  a  Sanderson  order  directs  that  the 
payment  go  directly  to  the  successful  defendant. 
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[57]  Thus,  under  both  a  Bullock  and  a  Sanderson  order,  a  successful  defendant  recovers 
its  costs  and  the  issue  for  determination  by  the  court  concerns  which  party,  as  between 
the  plaintiff  and  the  unsuccessful  defendant,  should  bear  responsibility  for  the  payment  of 
those  costs.  That  is  not  this  case.  Here,  the  successful  defendant  was  denied  its  costs  and 
the  unsuccessful  defendant  was  obliged  to  pay  the  plaintiffs  costs  of  proceeding  both  as 
against  it  and  as  against  the  successful  defendant.  In  my  view,  for  the  reasons  that 
follow,  there  is  no  basis  upon  which  to  interfere  with  this  costs  disposition. 

(a)     Denial  of  Costs  to  RE/MAX  Ontario 

[58]  The  trial  judge  rejected  RE/MAX  Ontario's  claim  for  its  costs  of  the  action,  not- 
withstanding its  success  at  trial,  on  three  grounds.  First,  in  his  view,  both  prior  to  and 
during  the  trial,  RE/MAX  Ontario  and  Professionals  improperly  resisted  their 
documentary  production  obligations  relating  to  the  Ad  Fund.  Second,  RE/MAX  Ontario 
and  Professionals  were  represented  throughout  the  litigation  by  the  same  legal  counsel. 
Third,  the  interests  of  RE/MAX  Ontario  and  Professionals  in  the  litigation  were  similar 
and  interwoven  such  that  they  should  not  be  entitled  to  separate  costs  considerations. 

[59]  The  general  costs  recovery  rule,  namely,  that  costs  follow  the  event,  supports 
RE/MAX  Ontario's  claim  for  its  costs  of  the  action.  However,  this  is  not  an  absolute 
rule;  nor  is  success  in  an  action  the  only  relevant  factor  to  be  considered  in  determining 
an  appropriate  and  just  costs  disposition. 

[60]  The  trial  judge  based  his  denial  of  costs  to  RE/MAX  Ontario,  in  part,  on  its 
conduct  in  the  litigation.  That  is  a  relevant  consideration  in  the  decision  whether  to 
award  or  deny  costs  and  in  deciding  an  appropriate  quantum  of  costs  if  they  are  to  be 
awarded:  see  for  example,  rule  57.01(l)(e)  of  the  Rules  of  Civil  Procedure. 

[61]  The  trial  judge  concluded  that  RE/MAX  Ontario  and  Professionals  failed  to  make 
timely  disclosure  of  documents  relevant  to  the  determination  of  the  issues  concerning  the 
Ad  Fund.  In  his  ruling  on  costs,  he  said: 

More  importantly,  however,  is  the  fact  that  much  of  the 
pretrial  proceedings  related  to  the  "ad  fund"  issue.  In  fact,  the 
efforts  taken  by  the  defendants  to  resist  producing  docu- 
mentation relating  to  the  use  of  the  ad  fund  continued  even 
throughout  the  trial.  It  was  not  until  late  in  the  trial  that 
much  of  the  evidence  that  could  have  been,  and  ought  to  have 
been  produced  far  earlier  was  eventually  produced.  The  evi- 
dence in  this  regard  was  characterized  by  plaintiff's  counsel 
as  an  "ambush"  by  the  defendant  [RE/MAX]  Ontario.  He 
points  out  that  [RE/MAX]  Ontario  had  steadfastly  resisted 
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making  efforts  to  obtain  the  material  that  the  plaintiff  was 
requesting  in  order  to  prosecute  his  "ad  fund"  complaint 
[underlined  emphasis  in  original;  other  emphasis  added]. 

[62]  Although  RE/MAX  Ontario  asserts  that  it  was  relieved  from  any  obligation  to 
produce  much  of  this  documentation  under  various  pre-trial  court  orders,  it  does  not 
dispute  that  a  letter  dated  January  31,  2001  from  RE/MAX  International  to  RE/MAX 
Ontario  was  not  produced  to  Murphy  or  his  counsel  until  six  days  before  trial.  This  letter 
dealt  with  the  administration  of  the  Ad  Fund,  the  application  of  Directive  801  to 
RE/MAX  Ontario  and  the  propriety  of  certain  expenditures  from  the  Ad  Fund,  including 
expenditures  to  subsidize  Ontario  awards  dinners  for  agents. 

[63]  Thus,  the  January  31,  2001  letter  was  directly  relevant  to  several  of  the  claims 
advanced  by  Murphy  concerning  the  Ad  Fund.  Moreover,  on  its  face,  the  letter  appeared 
to  contradict  a  written  statement  made  by  RE/MAX  International  in  an  earlier  letter  to 
Murphy  dated  November  23,  1994  in  which  the  author  of  the  letter  stated  on  behalf  of 
RE/MAX  International:  "[W]e  have  no  knowledge  or  information  regarding  how 
RE/MAX  Ontario  expended  its  ad  fund  money."  For  these  reasons,  the  letter  was  poten- 
tially a  key  document  at  trial. 

[64]  The  January  31,  2001  letter  was  tendered  as  an  exhibit  at  trial  by  counsel  for 
RE/MAX  Ontario  and  Professionals  when  he  was  cross-examining  Murphy.  Although  it 
was  not  tendered  for  the  proof  of  the  truth  of  its  contents,  it  was  relied  upon  by  RE/MAX 
Ontario  and  Professionals  on  the  issue  of  Murphy's  knowledge  of  RE/MAX  Interna- 
tional's position  concerning  expenditures  from  the  Ad  Fund.  The  author  of  the  letter  was 
not  called  as  a  witness  at  trial. 

[65]  In  his  ruling  on  costs,  the  trial  judge  stated  in  connection  with  the  January  31, 
2001  letter: 

It  is  true  that  the  "ad  fund"  issue  turned  out,  in  my 
judgment,  to  be  a  "red  herring".  It  is  also  true  that  as  the 
plaintiff's  counsel  argues  in  his  factum: 

...were  it  not  for  the  defendants'  campaign  of 
attrition  on  the  "ad  fund"  issue,  culminating  in 
the  ambush  shortly  before  trial  in  the  form  of 
the  [January  31,  2001]  letter,  Mr.  Murphy  may 
have  been  able  to  reassess  his  position  many 
years  ago. 
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They  both  demonstrated  resistance  to  producing  material 
required  under  the  Rules  of  Practice. 

[66]  These  comments  weighed  heavily  in  the  trial  judge's  reasoning  for  his  costs 
disposition  concerning  both  RE/MAX  Ontario  and  Professionals. 

[67]  In  connection  with  RE/MAX  Ontario,  it  was  clearly  open  to  the  trial  judge  to 
conclude  that  the  late  disclosure  of  the  information  contained  in  the  January  31,  2001 
letter  evidenced  an  unwillingness  or  failure  by  RE/MAX  Ontario  to  disclose  information 
on  a  timely  basis  that  may  have  clarified  the  issues  in  dispute  regarding  the  Ad  Fund  at  an 
earlier  stage  of  the  litigation. 

[68]  In  addition,  the  pre-trial  history  of  this  action  is  characterized  by  numerous 
productions  and  refusals  motions.  The  record  indicates  that  Murphy  repeatedly  attempted 
to  obtain  production  of  information  and  documents  concerning  the  Ad  Fund  issues  from 
RE/MAX  Ontario  and,  in  some  instances,  from  Professionals.  While  I  accept  RE/MAX 
Ontario's  assertion  that  it  was  relieved  by  some  pre-trial  court  orders  from  the  obligation 
to  produce  many  of  the  documents  or  information  sought  by  Murphy,  several  pre-trial 
orders  required  it  to  produce  documents,  or  to  answer  questions  asked  of  it,  concerning 
the  Ad  Fund.  During  the  course  of  the  trial,  RE/MAX  Ontario  and  Professionals 
produced  various  working  papers  of  PriceWaterhouse  through  a  witness  from  that  firm. 
Murphy  alleged,  and  in  my  view  the  trial  judge  implicitly  accepted,  that  these  materials 
included  at  least  some  documents  concerning  the  Ad  Fund  that  should  have  been 
produced  prior  to  trial. 

[69]  Thus,  the  facts  found  by  the  trial  judge  concerning  RE/MAX  Ontario's  conduct  in 
the  action  support  his  decision  to  deny  RE/MAX  Ontario  its  costs  of  the  litigation 
notwithstanding  its  success  at  trial  and  the  normal  costs  recovery  rule.  There  was 
evidence  to  support  those  factual  findings.  Consequently,  I  am  not  persuaded  that  there  is 
any  basis  for  interfering  with  the  trial  judge's  exercise  of  discretion  in  denying  costs  to 
RE/MAX  Ontario.  As  I  will  discuss  next,  I  reach  a  similar  conclusion  concerning  the 
scope  of  the  costs  award  made  by  the  trial  judge  against  Professionals. 

(b)     Scope  of  the  Costs  Award  Against  Professionals 

[70]  Professionals  argues  that  it  is  fundamentally  unjust  for  it  to  be  held  liable  for 
Murphy's  costs  incurred  in  unsuccessfully  suing  RE/MAX  Ontario.  In  addition  to  his 
comments  concerning  Professionals'  compliance  with  its  documentary  production  obli- 
gations, which  I  have  earlier  reproduced,  in  his  costs  ruling  the  trial  judge  stated  as 
follows  regarding  Professionals: 

The  secondary  issue,  that  is  whether  there  should  be  a 
discount  in  the  plaintiff's  costs  against  [Professionals],  on  the 
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basis  that  the  bulk  of  the  trial  time  (and  for  that  matter  a  very 
large  portion  of  the  pre-trial  litigation  [and]  preparation), 
related  to  the  "ad  fund"  issue,  is  more  readily  disposed  of. 
Even  the  defendants  concede  that  a  "distributive"  approach  to 
costs  is  inappropriate  and  forms  the  basis  of  its  claim  of  costs 
on  behalf  of  RE/MAX  Ontario  against  the  plaintiff. 


Utilizing  the  same  principle,  I  am  satisfied  that  there  was 
sufficient  overlapping  of  the  interests  and  evidence  of  all  of 
the  defendants,  that  not  only  should  the  plaintiff  not  be 
required  to  pay  the  costs  of  the  "successful"  defendant 
RE/MAX  Ontario,  but  he  should  not  be  deprived  of  his  costs 
against  the  unsuccessful  defendants,  [Professionals]  and 
Morris. 

[71]  As  well,  earlier  in  his  costs  ruling,  the  trial  judge  observed:  "[B]oth  companies 
were  either  owned  or  substantially  controlled  by  the  co-defendants  Alexander  and 
Polzler.  Mr.  Polzler  is  Ms.  Alexander's  father.  It  was  very  much  in  the  interest  of  both 
corporate  defendants  to  resist  all  aspects  of  the  plaintiffs  claims.  This  could  effectively 
be  done  through  one  solicitor.  They  should  not  be  entitled  to  two  separate  costs 
considerations." 

[72]  The  trial  judge  appears  to  have  regarded  the  proposition  that  Professionals  not  be 
held  liable  for  Murphy's  costs  of  prosecuting  his  claims  against  RE/MAX  Ontario  as  an 
invitation  to  make  a  distributive  costs  order.  Under  that  approach  to  the  allocation  of 
costs,  the  major  issues  at  trial  are  identified  and  the  party  who  is  successful  on  each  issue 
is  awarded  costs  for  the  time  and  expense  attributable  to  that  issue.  In  Armak  Chemicals 
Ltd.  v.  Canadian  National  Railway  Co.  (1991),  5  O.R.  (3d)  1  (C.A.),  leave  to  appeal  to 
S.C.C.  refused  [1992]  1  S.C.R.  vi,  this  court  generally  rejected  the  appropriateness  of 
distributive  cost  orders  in  litigation  involving  multiple  issues  where  success  is  divided,  on 
the  basis  that  such  orders  are  inconsistent  with  the  rules  of  procedure  concerning  offers  to 
settle.  Although  the  possibility  of  a  distributive  costs  order  is  not  completely  foreclosed 
in  a  proper  case,  such  an  order  will  be  appropriate  only  in  rare  circumstances,  if  at  all: 
Skye  v.  Matthews,  [1996]  O.J.  No.  44  at  paras.  15  and  19  (C.A.). 

[73]  In  my  view,  the  allocation  of  costs  in  this  case  is  not  controlled  by  the  principles 
applicable  to  distributive  costs  orders.  The  relevant  costs  issue  here  does  not  concern 
multiple  issues  between  the  same  parties,  where  success  is  divided.  Rather,  it  involves 
the  costs  associated  with  unsuccessfully  prosecuting  a  cause  of  action  against  one 
defendant  in  the  same  action  in  which  separate  and  distinct  causes  of  action  are 
successfully  prosecuted  against  another  defendant. 
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[74]  Nonetheless,  on  the  facts  here,  I  am  not  persuaded  that  the  trial  judge's  costs 
disposition  against  Professionals  was  a  wrongful  exercise  of  discretion. 

[75]  Murphy's  claims  concerning  the  Ad  Fund,  as  framed  by  him  in  his  amended, 
amended  statement  of  claim,  implicated  both  RE/MAX  Ontario  and  Professionals.  For 
example,  he  alleged  that  Professionals  breached  its  written  employment  contract  with  him 
in  respect  of  the  Ad  Fund.  Murphy's  pleading,  therefore,  triggered  Professionals' 
production  obligations  under  the  Rules  of  Civil  Procedure  concerning  the  Ad  Fund.  In 
addition,  as  I  have  previously  indicated,  several  of  the  pre-trial  productions  motions 
concerned  Professionals'  obligations  in  respect  of  both  the  Ad  Fund  and  other  issues. 
The  trial  judge  concluded  on  the  evidence,  as  he  was  entitled  to  do,  that  Professionals  did 
not  satisfy  its  production  obligations  in  a  timely  fashion.  Accordingly,  Professionals' 
own  conduct  in  the  litigation  grounded  the  costs  award  made  against  it. 

[76]  As  well,  I  do  not  agree  with  Professionals'  assertion  that  the  trial  judge  erred  in 
taking  into  account  the  relationship  between  the  principals  of  Professionals  and  RE/MAX 
Ontario  when  arriving  at  his  costs  disposition.  The  interests  of  both  companies  were 
similar  in  the  litigation  at  least  with  respect  to  the  Ad  Fund.  They  co-operated  in  their 
defences  to  Murphy's  claims  including,  in  particular,  in  their  response  to  the  Ad  Fund 
issues,  and  they  were  represented  throughout  the  litigation  by  the  same  counsel.  These 
factors  are  legitimate  considerations  in  assessing  the  scope  of  the  costs  award  to  be  made 
against  Professionals. 

[77]  It  is  important  to  remember  that  this  trial  lasted  11  days  and  that  in  his  costs 
ruling,  the  trial  judge  expressly  indicated  that  Murphy's  claims  concerning  the  Ad  Fund 
occupied  more  than  50%  of  the  time  expended  at  trial  and  "a  very  large  portion  of  the 
pre-trial  litigation  [and]  preparation".  Both  the  length  of  the  trial  and  the  costs  of  the 
litigation,  therefore,  were  driven  in  significant  measure  by  the  Ad  Fund  issues  -  the  very 
issues  in  respect  of  which  the  trial  judge  held  that  both  Professionals  and  RE/MAX 
Ontario  had  not  fully  met  their  obligations  under  the  Rules  of  Civil  Procedure. 

[78]  I  conclude,  therefore,  that  there  is  no  basis  upon  which  to  interfere  with  the  trial 
judge's  discretionary  decision  to  hold  Professionals  responsible  for  Murphy's  litigation 
costs  incurred  in  prosecuting  his  claims  against  RE/MAX  Ontario. 

IV.  DISPOSITION 

[79]  For  the  reasons  given,  I  would  allow  the  appeal,  in  part,  by  setting  aside  paragraph 
one  of  the  trial  judgment  and  substituting  in  its  stead  an  order  requiring  Professionals  to 
pay  Murphy  the  total  sum  of  $25,000  for  damages,  comprised  of  $15,000  on  account  of 
the  damages  awarded  by  the  trial  judge  for  Murphy's  wrongful  dismissal  and  the 
additional  sum  of  $10,000  as  damages  for  defamation  occasioned  by  the  August  State- 
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ments.  I  would  also  set  aside  paragraph  two  of  the  trial  judgment,  which  concerns  pre- 
judgment interest,  and  substitute  in  its  stead  an  order  directing  that  Professionals  pay 
Murphy  pre-judgment  interest  calculated  in  accordance  with  the  trial  judge's  pre- 
judgment interest  ruling,  varied  as  necessary  to  conform  with  these  reasons.  Finally,  I 
would  grant  leave  to  appeal  costs  and  dismiss  the  balance  of  the  appeal  and  the  cross 
appeal. 

[80]  Professionals  sought  leave  of  this  court  to  make  further  submissions  on  other 
aspects  of  the  costs  of  the  trial  if  it  was  successful  on  its  challenge  of  the  trial  judge's 
assessment  of  damages  for  defamation.  As  I  have  concluded  that  the  appeal  should  be 
allowed  on  the  issue  of  the  damages  assessment,  Professionals,  if  so  advised,  may  deliver 
its  additional  written  submissions  concerning  the  costs  of  the  trial  to  the  Registrar  of  this 
court  within  10  days  from  the  date  hereof.  Murphy  shall  deliver  his  written  responding 
submissions,  if  any,  to  the  Registrar  within  10  days  from  the  date  of  his  receipt  of 
Professionals'  submissions. 

[81]  Viewed  as  a  whole,  success  in  these  proceedings  has  been  divided.  Accordingly, 
this  is  not  an  appropriate  case  for  an  award  of  costs  with  respect  to  the  appeal  or  the 
cross-appeal. 

RELEASED: 

"FEB  27  2004"  "E.A.Cronk  J.A." 

"EAC"  "I  agree  J.M.  Labrosse  J.A." 


"I  agree  R.S.  Abella  J.A." 
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JUDGMENT 

LORD  JUSTICE  MORRITT: 

This  is  the  judgment  of  the  court  to  which  all  members  have  made  substantial  contributions. 

Introduction 

1.  In  these  appeals  from  the  orders  of  Lloyd  J  made  on  21st  December  1998  and  27th 
May  1999  and  from  the  order  of  Toulson  J  made  on  10th  June  1999  we  are  concerned  with 
three  questions: 

(1)  whether  Lloyd  J  should  have  ordered  the  compulsory  winding  up  of  Latreefers  Inc 
("Latreefers"),  a  company  incorporated  in  the  Republic  of  Liberia; 

(2)  whether  an  Agreement  dated  12th  October  1994  ("the  Funding  Agreement") 
between  Stocznia  Gdanska  SA  ("the  Yard")  and  a  third  party  ("the  Funders")  for  the 
payment  by  the  latter  of  the  costs  incurred  by  the  former  in  the  prosecution  of  the 
petition  to  wind  up  Latreefers  and  related  proceedings  in  the  Commercial  Court  to 
which  Latreefers  and  its  ultimate  holding  company  Latvian  Shipping  Company 
("Latco")  are  parties  was  and  is  champertous  and,  if  so,  whether  the  winding  up 
petition  and  Commercial  Court  action  should  have  been  stayed  by  Lloyd  J  and 
Toulson  J  respectively; 

(3)  whether  Lloyd  J  was  entitled,  pursuant  to  s.51  Supreme  Court  Act  1981,  to  order 
Latco  to  pay  the  costs  incurred  by  the  Yard  in  the  prosecution  of  the  petition  to  wind 
up  Latreefers  in  so  far  as  they  were  increased  by  the  opposition  of  Latreefers. 

2.  Latco  is  a  corporation  established  under  the  laws  of  the  Republic  of  Latvia  and  is 
concerned  with  shipping.     In  1992  Latco  was  engaged  in  negotiations  with  the  Yard  for  the 
design,  building,  completion  and  delivery  of  six  refrigerated  vessels.     The  final  negotiations 
took  place  in  London.    It  was  envisaged  that  each  vessel  would  be  the  subject  of  an 
individual  contract  and  that  each  contract  would  be  made  with  a  subsidiary  of  Latco  and 
contain  an  English  choice  of  law  clause.      Latco  had  a  wholly  owned  subsidiary 
incorporated  in  Liberia  called  Latmar  Holdings  Corporation  ("Latmar").    Latco  and  Latmar 
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procured  the  incorporation  in  Liberia  of  Latreefers  on  9th  September  1992  for  the  purpose  of 
entering  into  the  six  contracts  with  the  Yard. 

3.  The  issued  share  capital  of  Latreefers  was  100  bearer  shares  of  no  par  value.  They 
have  at  all  times  been  held  by  Latmar.     Latreefers  had  three  duly  appointed  directors, 
residents  in  the  Isle  of  Man  and  associated  with  Capco  Trust  IoM  Ltd,  a  company  concerned 
in  the  formation  and  administration  of  offshore  companies,  namely  Mr  Hobson,  Ms  Potts  and 
Mr  Brickel.   From  time  to  time  those  directors  appointed  persons  to  act  as  attorneys  for 
Latreefers  for  specific  purposes.   Such  attorneys  included  partners  or  employees  in  Watson 
Farley  &  Williams,  a  firm  of  solicitors  practising  in  London,  officers  or  employees  of  Latmar 
Services  Ltd,  a  company  incorporated  in  England  with  offices  in  London  and  Mr  Henriksen,  a 
Norwegian  ship  broker  operating  through  a  Bermuda  service  company  but  with  offices  in 
England. 

4.  The  contracts  for  the  six  vessels  were  entered  into  by  the  Yard  and  Latreefers  on  1 1th 
September  1992.   The  total  price  was  US$170m  payable  by  Latreefers  by  instalments.  The 
first  payment  of  5%  was  duly  made  in  respect  of  vessels  1  to  3  in  the  sum  of  US$4. 145m  on 
19th  October  1992.   Latreefers  has  made  no  further  payments  in  regard  to  those  vessels. 
The  contracts  for  vessels  4  to  6  were  conditional  on  Latreefers  deciding  to  continue  them. 
Latreefers  so  decided  on  11th  January  1993.     Shortly  thereafter,  on  1st  February  1993, 
Latreefers  opened  a  US$  account  with  Hambros  Bank  in  London.   The  first  payment  of  5% 
in  respect  of  vessels  4  to  6  was  made  out  of  that  account  in  the  sum  of  US$4. 325m  on  4th 
March  1993.   Latreefers  has  made  no  further  payment  in  respect  of  those  vessels  either. 
The  account  of  Latreefers  with  Hambros  remained  active  until  30th  November  1993.   On  the 
latter  date  there  was  a  credit  balance  of  US$1 3. 4m  which  was  deposited  by  Latreefers  with 
CFM. 

5.  The  evidence  before  us  includes  documents  which  suggest  that  on  2nd  December 
1993  Latreefers  (a)  acknowledged  a  loan  from  Latco  of  US$  13.4m  as  of  30th  November 
1993,  (b)  repaid  the  same  by  assigning  to  Latco  the  benefit  of  Latreefers  deposit  with  CFM 
and  (c)  lent  US$218,132  to  an  associated  company  Tangent.   On  the  following  day  a 
representative  of  Latreefers  told  a  representative  of  the  Yard  that  Latreefers  could  not  pay  for 
any  of  the  vessels. 
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6.  On  7th  January  1994  the  Yard  issued  proceedings  in  the  Commercial  Court  against 
Latco,  Latreefers,  Mr  Henriksen  and  CFM  seeking  payment  of  the  further  sums  due  under 
each  of  the  six  contracts,  damages  for  their  breach  and  damages  for  and  injunctions  to  restrain 
procurement  of  such  breaches  of  contract.     On  5th  December  1994  the  Yard  obtained 
summary  judgment  against  Latreefers  for  US$1  lm.  in  respect  of  the  second  instalment  due 
for  the  first  and  second  vessels.   Appeals  on  this  and  other  issues  between  the  parties  were 
finally  determined  by  the  House  of  Lords  on  26th  February  1998.   The  position  thereby 
established  is,  so  far  as  relevant  to  the  issues  before  us,  that  (1)  the  Yard  has  an  indisputable 
judgment  against  Latreefers  for  US$1  lm.  and  interest  thereon  in  respect  of  the  second 
instalment  due  for  vessels  1  and  2;  (2)  the  Yard's  claim  for  damages  for  breach  of  contract  in 
respect  of  vessels  1  and  2  is  subject  to  an  express  obligation  to  mitigate  its  loss  and  bring 
sums  into  account  under  Article  5.05  which  Latreefers  say,  if  established,  would  exceed  the 
claim  of  the  Yard  and  (3)  in  respect  of  vessels  3  to  6  Latreefers  claim  for  the  return  of  the 
initial  payments  of  5%  on  the  basis  of  a  total  failure  of  consideration  remains  to  be  tried  as 
does  the  Yard's  claim  for  damages  for  repudiatory  breach. 

7.  As  we  have  already  mentioned  on  14th  October  1994  the  Yard  entered  into  the 
Funding  Agreement  now  alleged  to  be  champertous.     The  need  for  such  an  agreement  was 
underlined  when  on  8th  August  1996  the  Yard  was  declared  to  be  bankrupt  in  Poland. 

8.  The  petition  with  which  we  are  concerned  was  presented  to  the  Companies  Court  on 
1st  July  1998.   It  is  based  on  the  unpaid  judgment  debt  of  US$1  lm  with  interest  thereon 
amounting,  in  all,  to  US$1 5. 8m.   In  paragraph  5  it  is  averred  that  sufficient  connection  with 
this  jurisdiction  is  to  be  found  in  the  facts  that  the  six  contracts  which  constituted  the  only 
business  of  Latreefers  were  entered  into  in  England  and  contained  English  choice  of  law 
clauses,  the  appointment  as  attorneys  for  Latreefers  of  eight  persons  resident  in  England  and 
the  operation  of  Latreefers'  account  with  Hambros.   In  paragraph  10  it  was  averred  that  an 
order  to  wind  up  Latreefers  would  benefit  the  Yard  as  a  creditor  of  Latreefers  in  enabling  a 
liquidator  to  pursue  claims  available  to  Latreefers,  to  investigate  its  affairs  and  collect  and 
realise  its  assets  for  the  benefit  of  its  creditors.   The  Yard  expressly  submitted  to  the 
jurisdiction  of  this  court  in  respect  of  the  winding  up  of  Latreefers.   In  addition  in  paragraph 
1 1  it  was  alleged  that  there  is  no  more  appropriate  forum  in  which  to  wind  up  Latreefers. 
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9.  The  petition  came  before  Lloyd  J  on  9th  and  10th  December  1998.   Before  Lloyd  J 
gave  judgment  on  21st  December  1998  Latreefers'  solicitors  had  received  an  anonymous 
telephone  call  informing  them  of  the  existence  of  the  Funding  Agreement  of  which  they  had 
been  previously  unaware.   Though,  in  due  course,  a  full  copy  was  put  before  the  court  the 
Yard  is  concerned  at  what  appears  to  them  to  be  a  breach  of  confidence  and  have  invited  us  to 
preserve  their  alleged  right  to  confidentiality  so  far  as  we  can.        We  will  explain  its  terms, 
without  identifying  the  Funders,  at  the  later  stage  of  this  judgment  when  we  come  to  deal  with 
the  issue  of  champerty. 

10.  In  his  judgment  given  on  21st  December  1998  Lloyd  J  decided  that  he  had  jurisdiction 
to  entertain  the  petition  to  wind  up  Latreefers.   He  considered  that  the  position  was  not 
entirely  clear  and  thought  it  better,  rather  than  wind  up  Latreefers  then  and  there,  to  appoint 
provisional  liquidators  under  s.  135  Insolvency  Act  1986  and  adjourn  the  petition.  He 
required  the  provisional  liquidators  to  investigate  and  obtain  advice  on  possible  claims  of 
Latreefers  against  its  former  directors,  including  de  facto  and  shadow  directors  and  on  the 
merits  of  its  defence  and  counterclaim  in  the  Commercial  Court  proceedings. 

11.  On  10th  February  1999  the  defendants  to  the  Commercial  Court  proceedings, 
including  Latreefers  and  Latco,  applied  for  an  order  staying  those  proceedings  and  the 
execution  of  all  judgments  therein  obtained  by  the  Yard  on  the  grounds  that  the  Funding 
Agreement  was  champertous.   In  the  alternative  they  sought  an  order  for  the  disclosure  of  all 
documents  relating  to  the  Funding  Agreement.   This  is  the  application  which,  in  due  course, 
came  before  Toulson  J. 

12.  On  9th  April  1999  the  provisional  liquidators  appointed  by  Lloyd  J  on  21st  December 
1998  made  their  report  to  the  court.   They  reported  that  the  assets  of  Latreefers  within  the 
jurisdiction  appeared  to  include  US$363  in  the  Hambros  Account  and  US$218,132  lent  by 
Latreefers  to  Tangent.   They  concluded,  amongst  other  things,  that  Latreefers  was  insolvent, 
Latreefers  had  potential  misfeasance,  wrongful  and  fraudulent  trading  claims  against  its  de 
jure,  de  facto  and  shadow  directors,  all  of  which  required  further  investigation  and  that  a 
winding  up  order  would  be  in  the  best  interests  of  the  general  body  of  unsecured  creditors. 

13.  The  restored  hearing  of  the  winding  up  petition  commenced  before  Lloyd  J  on  22nd 
April  1999.   On  that  day  Latreefers  applied  for  a  stay  of  the  petition  on  the  ground  that  its 
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prosecution  was  being  maintained  by  the  Funders  pursuant  to  the  Funding  Agreement  it 
alleged  to  be  champertous.   Lloyd  J  dismissed  this  and  other  objections  to  making  the 
winding  up  order  sought  for  the  reasons  given  in  his  judgement  handed  down  on  27th  May 
1999.    He  then  heard  an  application  of  the  Yard,  to  which  he  acceded,  that  he  should 
exercise  the  jurisdiction  conferred  by  s.51  Supreme  Court  Act  1981  and  order  Latco  to  pay 
the  costs  of  the  Yard  in  relation  to  the  petition  insofar  as  they  had  been  increased  by  the 
opposition  of  Latreefers. 

14.  The  application  of  the  defendants  in  the  Commercial  Court  proceedings  to  which  we 
have  referred  in  paragraph  1 1  above  came  before  Toulson  J.   By  then  CFM  and  Latreefers 
had  ceased  to  be  applicants  with  the  consequence  that  the  claim  for  a  stay  on  the  execution  of 
judgments  obtained  by  the  Yard  could  not  be  maintained.   On  10th  June  1999  Toulson  J 
dismissed  the  remainder  of  the  application. 

15.  Also  on  10th  June  1999  Latreefers,  acting  by  its  liquidators,  instituted  proceedings 
against  Tangent  for  the  recovery  of  the  sum  of  US$218,132  to  which  the  provisional 
liquidators  had  referred  in  their  report.   On  1 1th  November  1999  Latreefers,  acting  by  its 
liquidators,  and  the  liquidators  in  their  own  name  instituted  proceedings  against  14 
defendants  claimed  to  be  de  jure,  de  facto  or  shadow  directors  of  Latreefers.   The  relief 
sought  is  damages  for  breach  of  fiduciary,  contractual  or  tortious  duty  and  declarations 
pursuant  to  ss.  212  to  214  Insolvency  Act  1986  arising  out  of  the  conclusion,  performance  or 
non-performance  of  the  six  contracts,  the  dealings  with  the  deposits  in  the  name  of  Latreefers 
with  CFM  and  the  payment  by  Latreefers  to  Tangent  of  US$218,132  on  or  about  3rd 
December  1993. 

16.  The  claim  of  Latreefers  against  Tangent  for  repayment  of  the  debt  of  US$218,132 
came  before  Langley  J  on  14th  January  2000.   At  the  conclusion  of  that  hearing  he  dismissed 
the  claim  for  reasons  to  be  given  later.  We  have  been  provided,  with  the  consent  of  Langley 
J,  with  a  draft  of  his  judgment.   The  reason  for  dismissing  the  claim  is,  in  short,  that  the  debt 
was  repaid  when,  in  January  1994  Tangent  paid  a  larger  sum  to  a  creditor  of  Latreefers  and  all 
three  parties  agreed  that  it  should  be  treated  as  repayment  of  the  debt  of  Tangent  to  Latreefers. 
Thus,  subject  to  any  appeal  for  which  permission  would  be  required,  it  is  now  established  that 
one  of  the  assets  of  Latreefers,  to  which  the  provisional  liquidators  referred  in  their  report,  did 
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not  exist  at  the  time  the  winding  up  petition  was  presented.   The  proceedings  instituted  by 
the  liquidators  against  the  directors  to  which  we  have  referred  continue. 

The  winding  up  of  Latreefers 

17.  The  appeal  of  Latreefers  against  the  orders  of  Lloyd  J  made  on  21st  December  1998 
and  27th  May  1999  concerns  his  decision,  underlying  the  first  order,  that  he  had  jurisdiction 
to  entertain  the  winding  up  petition  and,  in  making  the  second,  that  it  was  a  proper  case  in 
which  to  make  a  winding-up  order.   There  is  no  appeal  against  the  appointment  of  the 
provisional  liquidators  as  such. 

18.  Part  V  Insolvency  Act  1986  deals  with  the  winding  up  of  unregistered  companies.  It 
is  not  disputed  that  Latreefers  was  and  is  an  unregistered  company  within  the  definition 
contained  in  s.220.     S.221,  headed  Winding  up  of  unregistered  companies  provides,  so  far 
as  relevant, 

"(1)  Subject  to  the  provisions  of  this  Part,  any  unregistered  company  may  be 
wound  up  under  this  Act;   and  all  the  provisions  of  this  Act  and  the 
Companies  Act  about  winding  up  apply  to  an  unregistered  company...; 
[(2) -(4)] 

(5)  The  circumstances  in  which  an  unregistered  company  may  be  wound  up 
are  as  follows  - 

(a)  if  the  company  is  dissolved  or  has  ceased  to  carry  on  business,  or  is 
carrying  on  business  only  for  the  purpose  of  winding  up  its  affairs; 

(b)  if  the  company  is  unable  to  pay  its  debts; 

(c)  if  the  court  is  of  opinion  that  it  is  just  and  equitable  that  the 
company  should  be  wound  up." 

S.225  provides  that  an  oversea  company  which  has  been  carrying  on  business  in  Great  Britain 

but  has  ceased  to  do  so  may  be  wound  up  notwithstanding  that  it  has  been  dissolved  under  the 

law  of  the  place  of  its  incorporation.   S.229  provides  that  the  provisions  of  that  part  with 

respect  to  unregistered  companies  are  in  addition  to,  not  restrictive  of,  the  provisions  in  Part 

IV  with  respect  to  the  winding  up  of  companies  incorporated  in  England  and  Wales 

"and  the  court  or  liquidator  may  exercise  any  powers  or  do  any  act  in  the  case 
of  unregistered  companies  which  might  be  exercised  or  done  by  it  or  him  in 
winding  up  companies  formed  and  registered  under  the  Companies  Act." 

19.  Thus  both  s. 221(1)  and  s.229  apply  to  unregistered  companies  the  statutory  provisions 
governing  the  winding  up  of  companies  registered  under  the  Companies  Act.  Amongst 
those  provisions  are  a  number  to  which  we  should  draw  attention.   S.  125(1)  provides  that  the 
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court  shall  not  refuse  to  make  a  winding  up  order  on  the  ground  only  that  the  company's 
assets  have  been  mortgaged  to  an  amount  equal  to  or  in  excess  of  those  assets  or  that  the 
company  has  no  assets.   S.  143  provides  that  it  is  the  function  of  the  liquidator  to  get  in  the 
assets  of  the  company,  distribute  them  pari  passu  amongst  the  general  body  of  creditors  and  to 
pay  the  surplus  to  the  persons  entitled  to  it.     S.212  provides  a  summary  remedy  against, 
amongst  others,  an  officer  of  the  company  or  one  who  has  taken  part  in  the  management  of 
the  company  who  has  misapplied  or  retained,  or  become  accountable  for,  any  money  or  other 
property  of  the  company,  or  been  guilty  of  any  misfeasance  or  breach  of  fiduciary  or  other 
duty  in  relation  to  the  company.   By  s.213  the  court  is  empowered  on  the  application  of  the 
liquidator  to  declare  persons  who  have  been  knowingly  party  to  fraudulent  trading  by  the 
company  to  be  liable  to  contribute  to  the  assets  of  the  company  to  such  extent  as  the  court 
thinks  fit.   S.214  contains  a  similar  power  in  respect  of  a  director,  including  a  shadow 
director,  where  the  company  has  gone  into  insolvent  liquidation  and  that  director  knew  or 
ought  to  have  concluded  before  the  commencement  of  the  winding  up  that  there  was  no 
reasonable  prospect  of  avoiding  it. 

20.      In  his  first  judgment  Lloyd  J  dealt  with  the  question  of  jurisdiction  to  wind  up  a 

foreign  company  as  a  necessary  pre-condition  for  a  power  to  appoint  provisional  liquidators 

under  s.  135.  We  are  not  now  concerned  with  the  appointment  of  the  provisional  liquidators. 

But  in  his  second  judgment  Lloyd  J  applied  his  earlier  decision  on  jurisdiction  to  determine 

whether  he  had  the  power  to  order  Latreefers  to  be  wound  up.     In  respect  of  that  jurisdiction 

Lloyd  J  observed  that  the  power  conferred  by  s. 221  is  in  entirely  general  terms.   He  pointed 

out  that  in  the  decided  cases  the  courts  have  laid  down  constraints  as  regards  the 

circumstances  in  which  the  jurisdiction  will  be  exercised  and  quoted  from  the  judgment  of  Sir 

Raymond  Evershed  MR  in  Banque  des  Marchand  de  Moscou  (Koupetschesky)  v  Kindersley 

[1951]  Ch.  112  at  page  125 

"As  a  matter  of  general  principle,  our  courts  would  not  assume  and  Parliament 
should  not  be  taken  to  have  intended  to  confer  jurisdiction  over  matters  which 
naturally  and  properly  lie  within  the  competence  of  the  courts  of  other 
countries.   There  must  be  assets  here  to  administer  and  persons  subject,  or  at 
least  submitting,  to  the  jurisdiction  who  are  concerned  or  interested  in  the 
proper  distribution  of  the  assets.   And  when  these  conditions  are  present,  the 
exercise  of  the  jurisdiction  remains  discretionary." 

Lloyd  J  continued 

"The  formulation  of  these  principles  has  changed  over  time,  and  in  particular 
the  presence  of  assets  in  the  jurisdiction  is  no  longer  regarded  as  essential. 


-7- 


Mr.  Pascoe  for  Latreefers  reserves  for  argument  in  a  higher  court  the  question 
whether  the  principles  as  laid  down  in  recent  first  instance  authority  are 
correct,  but  he  does  not  invite  me  to  depart  from  them. 

As  a  result  of  the  decisions  of  Megarry  J  in  Re  Compania  Merabello  San 
Nicolas  SA  [1972]  3  All  ER  448,  [1973]  Ch  75,  Nourse  J.  In  Re  Eloc 
Eloctro-Optiek  and  Communicatie  BV  [  198 11  2  All  ER  111,  [1982]  Ch  43  and 
Peter  Gibson  J.  In  Re  A  Company  (No  00359  of  1987)  Ch  210  (also  known, 
less  enigmatically,  as  International  Westminster  Bank  pic  v  Okeanos  Maritime 
Corp   [1987]  BCLC  450,  [1987]  2  All  ER  137,  and  to  which  I  will  refer  as  the 
Okeanos  case)  the  statement  of  the  relevant  principles  has  evolved  to  the  point 
at  which  they  were  summarised,  most  recently,  by  Knox  J  in  Real  Estate 
Development  Co  [1991]  BCLC  210  at  217,  as  consisting  of  three  core 
requirements,  as  follows: 

(1)  There  must  be  a  sufficient  connection  with  England  and  Wales  which 
may,  but  does  not  necessarily  have  to,  consist  of  assets  within  the  jurisdiction. 

(2)  There  must  be  a  reasonable  possibility,  if  a  winding-up  order  is  made, 
of  benefit  to  those  applying  for  the  winding-up  order. 

(3)  One  or  more  persons  interested  in  the  distribution  of  assets  of  the 
company  must  be  persons  over  whom  the  court  can  exercise  a  jurisdiction." 

21.  Latreefers  first  submission,  as  foreshadowed  in  that  passage,  is  that  the  judge  was 
wrong  to  consider  that  the  principles  have  changed.   It  is  submitted  that  it  is  still  a  necessary 
requirement  for  the  existence  of  the  jurisdiction  to  wind  up  a  foreign  company  that  the 
company  has  an  asset  or  assets  within  the  jurisdiction  sufficient  to  provide  a  reasonable 
possibility  of  benefit  to  the  creditors  as  a  whole  or  to  the  petitioning  creditor  alone.    We  are 
invited  to  hold  that  the  decisions  of  Nourse  J  in  Re  Eloc  Electro-Optiek  and  Communicatie 
B.V.  [1982]  Ch.  43  and  of  Peter  Gibson  J  in  Re  A  Company  ("Okeanos")  [1988]  Ch.  210  are 
wrong. 

22.  Counsel  for  Latreefers  points  out  that  the  most  appropriate  jurisdiction  within  which 
to  wind  up  a  company  is  that  in  which  it  is  incorporated  so  that  the  jurisdiction  for  which 
s.221  provides  is  exorbitant.   As  the  prime  purpose  of  any  liquidation  is  the  collection  of  the 
company's  assets  and  their  distribution  pari  passu  amongst  the  general  body  of  creditors,  it 
would,  so  the  argument  ran,  be  odd  if  the  jurisdiction  conferred  by  s.221  extended  to 
companies  which  have  no  assets  here  capable  of  providing  a  benefit  even  for  the  petitioning 
creditor  alone.   Great  reliance  was  placed  on  the  statement  of  Sir  Raymond  Evershed  MR  in 
Banque  des  Marchand  de  Moscou  (Koupetschesky)  v  Kindersley  to  which  we  have  already 
referred. 
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23.  In  that  case  the  plaintiff,  the  Bank  of  Moscow  had  substantial  assets  in  England  at  the 
time,  1918,  it  was  dissolved  in  Russia  by  Soviet  Decree.     In  1932  Eve  J  had  made  an  order 
to  wind  it  up  under  s.338  Companies  Act  1929  which  was  in  substantially  the  same  terms  as 
s. 221(5).   The  Bank,  through  its  liquidators,  then  sued  a  firm  in  England  alleged  to  owe  the 
bank  a  substantial  sum.   The  firm  sought  an  order  dismissing  the  action  on  the  ground  that 
the  Bank  did  not  exist.   The  firm  contended  that  not  only  had  the  Bank  been  dissolved  in 
Russia  but  that  there  had  been  no  jurisdiction  to  wind  it  up  in  England.   Harman  J  held  that 
the  fact  that  the  Bank  had  had  assets  in  England  was  a  valid  ground  for  making  the  winding 
up  order.   On  appeal  the  firm  claimed  that  Harman  J  was  wrong  in  that  respect.     The  issue 
was  whether  to  found  jurisdiction  it  was  necessary  to  demonstrate  that  the  Bank  had  a  place 
of  business  or  had  been  carrying  on  business  in  the  United  Kingdom.   The  decision  of  this 
court  was  that  it  was  not.  We  have  quoted  the  relevant  passage  in  the  judgment  of  Sir 
Raymond  Evershed  MR  in  paragraph  20  above  and  need  not  repeat  it.   For  Latreefers  it  is 
submitted  we  are  bound  by  that  case  to  uphold  its  submission  that  for  jurisdiction  to  be 
established  it  must  be  demonstrated  that  the  foreign  company  has  assets  within  the 
jurisdiction  sufficient  to  provide  some  benefit  for  the  petitioning  creditor. 

24.  As  Lloyd  J  pointed  out  judges  at  first  instance  have  not  so  regarded  the  decision  in 
that  case.   Thus  in  Re  Compania  Merabello  [1973]  Ch  75  Megarry  J  referred  to  the  presence 
of  assets  and  creditors  within  the  jurisdiction  as  the  usual  essentials  for  otherwise  it  would  be 
futile  to  make  a  winding  up  order  (p. 86).   He  considered  (p. 87)  that  Sir  Raymond  Evershed 
MR  was  not  laying  down  a  requirement  which  had  to  be  satisfied  in  all  cases.  When 
summarising  the  essentials  to  jurisdiction  in  a  normal  case  (p. 91)  he  treated  the  existence  of 
assets  within  the  jurisdiction  as  a  factor  in  establishing  a  proper  connection  with  the 
jurisdiction.   In  that  case  the  asset  of  the  company  was  a  claim  against  insurers  which,  if  a 
winding  up  order  were  made,  would,  pursuant  to  the  Third  Party  (Rights  against  Insurers)  Act 
1930,  vest  in  the  petitioning  creditor. 

25.  In  Re  Eloc  Electro-Qptiek  and  Communicatie  B.V.  \  19821  Ch.  43  the  company  had  no 
assets  within  the  jurisdiction.    But  if  the  company  were  wound  up  then  the  petitioners  who 
had  been  unfairly  dismissed  from  their  employment  with  the  company  would  be  entitled  to 
claim  from  the  Redundancy  Fund  maintained  under  the  Employment  Protection 
(Consolidation)  Act  1978  for  the  amount  of  the  judgment  it  had  obtained  against  the 
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company.   Nourse  J  considered  this  to  be  sufficient.   He  referred  to  the  judgment  of  Megarry 
J  in  Re  Compania  Merabello,  in  particular  the  summary  on  pages  91  and  92,  and  concluded 
that  "the  ownership  of  assets  by  the  company  is  not  a  matter  of  crucial  importance".  He 
emphasised  that  the  essentials  to  which  Megarry  J  had  referred  were  applicable  to  "normal 
cases". 

26.  In  Okeanos  Peter  Gibson  J  was  concerned  with  a  case  where  the  foreign  company  had 
no  assets  within  the  jurisdiction;  but  if  it  were  wound  up  the  liquidator  would  have  claims 
for  fraudulent  or  wrongful  trading  under  ss  213  and  214  Insolvency  Act  1986.     He  held 

(p. 221)  that  those  claims  were  not  assets  of  the  company  at  the  time  the  petition  was 

presented.   He  then  considered  Banque  des  Marchand  de  Moscou  (Koupetschesky)  v 

Kindersley,  Re  Compania  Merabello  and  Re  Eloc  Electro-Optiek  and  Communicatie  B.V. 

and  held  that  in  an  abnormal  case,  such  as  the  one  before  him,  the  presence  of  assets  in  this 

country  is  not  an  essential  condition  for  the  court  to  have  jurisdiction  to  make  a  winding  up 

order.    He  considered  (p. 225/6)  that 

"..provided  a  sufficient  connection  with  the  jurisdiction  is  shown,  and  there  is 
a  reasonable  possibility  of  benefit  for  the  creditors  from  the  winding  up,  the 
court  has  jurisdiction  to  wind  up  the  foreign  company." 

27.  Finally  in  Re  Real  Estate  Development  Co.  [1991]  BCLC  210  at  p.217  Knox  J 
summarised  the  three  core  requirements  in  the  terms  quoted  in  paragraph  20  above.   Thus  it 
can  be  seen  that  in  the  space  of  40  years  the  principles  to  be  applied  have  undergone  some 
reformulation.  For  Latreefers  it  is  submitted  that  such  subsequent  modification  is 
impermissible  for  the  decision  of  this  court  in  Banque  des  Marchand  de  Moscou 
(Koupetschesky)  v  Kindersley  has  at  all  times  been  binding  on  not  only  judges  at  first 
instance  but  also  on  this  court. 

28.  That  submission  is  inconsistent  with  statements  in  three  recent  cases  in  this  court  in 

which  all  or  one  or  more  of  the  first  instance  cases  we  have  considered  have  been  referred  to 

with  approval.   The  first  is  Re  Paramount  Airways  Ltd  [1993]  Ch.223.   At  p.  240  Sir  Donald 

Nicholls  V-C,  with  whom  Taylor  and  Farquharson  LJJ  agreed,  said,  albeit  not  as  part  of  the 

reasons  for  his  conclusion, 

"Section  221  provides  that  an  unregistered  company  may  be  wound  up  under 
the  Act.   This  embraces  all  overseas  companies,  but  in  practice  this  has  not 
given  rise  to  difficulties.   Despite  the  width  of  the  statutory  provision,  the 
English  Court  does  not  exercise  its  jurisdiction  to  wind  up  a  foreign  company 
unless  a  sufficient  connection  with  England  and  Wales  is  shown  and  there  is  a 
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reasonable  possibility  of  benefit  for  the  creditors  from  the  winding  up:  see 
the  review  of  the  authorities  by  Peter  Gibson  J.  In  Re  A  Company  (No  00359 
of  1987)  [1988]  Ch.  210." 

In  Re:  Titan  International  [1998]  1  BCLC  102  at  p.  106  Peter  Gibson  LJ,  with  whom  Lord 
Bingham  of  Cornhill  LCJ  and  Phillips  LJ  agreed,  referred  with  apparent  approval  to  the  fact 
that  the  judge  had  considered  that  the  relevant  principles  were  those  summarised  by  Knox  J  in 
Re  Real  Estate  Development.   As  Lloyd  J  observed  that  case  was  very  different. 

29.      The  most  recent  is  Banco  National  de  Cuba  v  Cosmos  Trading  (Court  of  Appeal:  Sir 
Richard  Scott  V-C,  Swinton  Thomas  and  Robert  Walker  LJJ  9th  November  1999 
unreported).     In  that  case  Neuberger  J  had  held  that  once  a  petitioner  could  bring  himself 
within  s. 22 1(5)  there  was  no  further  statutory  fetter  on  the  jurisdiction  of  the  court  to  wind  up 
an  unregistered  company.   But  he  then  recognised  that  there  are  three  requirements  to  be 
satisfied  before  an  English  court  will  make  such  an  order  and  referred  to  judgment  of  Knox  J 
in  Re  Real  Estate  Development  and  to  the  judgment  of  Peter  Gibson  LJ  in  Re  Titan 
International  Inc.    In  the  Court  of  Appeal,  Bank  of  Cuba,  in  its  written  argument,  submitted 
that  in  addition  to  compliance  with  the  express  requirements  set  out  in  s. 221(5)  the  petitioner 
had  to  demonstrate  the  three  further  requirements  summarised  by  Knox  J  in  Re  Real  Estate 
Development  Co.   Sir  Richard  Scott  V-C,  with  whom  Swinton  Thomas  and  Robert  Walker 
LJJ  agreed,  said 

"The  courts  of  this  country  have  jurisdiction  (using  the  word  "jurisdiction"  in 
the  broad  sense)  to  make  winding-up  orders  against  foreign  companies. 
Foreign  companies  are  for  company  law  purposes  treated  as  unregistered 
companies.   Section  221  (1)  of  the  Insolvency  Act  1986  provides  that: 

"An[y]  unregistered  company  may  be  wound  up  under  this  Act." 

I  emphasise  the  word  "may".  Whether  the  power  should  be  exercised 
in  respect  of  a  foreign  company  is  a  matter  of  discretion  depending  on  the  facts 
of  the  case.   In  a  number  of  cases  judicial  guidance  has  been  given  as  to  when 
the  discretion  should  and  when  it  should  not  be  exercised  in  relation  to  foreign 
companies.   It  is  clear  and  common  ground  that  the  court  should  not  exercise 
its  jurisdiction  in  respect  of  a  foreign  company  where  there  is  no  connection 
whatever  between  the  foreign  company  and  this  jurisdiction,  other  than  the 
decision  of  the  petitioning  creditor  (which  would  be  present  in  every  case)  to 
present  a  winding  up  petition  here. 

Recent  judicial  statements  as  to  the  correct  approach  to  petitions  to 
wind  up  foreign  companies  are  to  be  found  in  the  judgment  of  Knox  J  in  Re 
Real  Estate  Development  Co  [1991]  BCLC  210,  and  in  the  judgment  of  Lloyd 
J  in  Re  Latreefers  Inc,   Stocznia  Gdanska  SA  v  Latreefers  Inc  [1999]  1 
BCLC  271." 
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30.  There  was  some  debate  before  us  whether  the  three  core  requirements  were 
pre-conditions  for  the  existence  of  the  statutory  jurisdiction  or  principles  to  be  observed  in 
considering  its  exercise.   Sir  Richard  Scott's  reference  to  jurisdiction  "in  the  broad  sense" 
suggests  that  he  did  not  draw  any  such  distinction.   Nor  do  we  for  there  seems  to  be  no 
reason  so  to  do.   It  is  common  ground  that  if  a  winding  up  order  is  to  be  made  then,  at  least, 
the  three  core  requirements  must  be  satisfied.   The  issue  is  whether,  in  addition,  the 
petitioner  must  demonstrate  that  the  company  has  sufficient  assets  within  the  jurisdiction  to 
provide  a  reasonable  possibility  of  benefit  to  either  the  petitioner  or  the  general  body  of 
creditors. 

31.  Having  considered  the  previously  decided  cases  on  the  subject  at  some  length  we 
reject  the  submission  for  Latreefers  that  the  presence  of  assets  is  essential.   First,  the  issue 
before  the  Court  of  Appeal  in  Banque  des  Marchand  de  Moscou  (Koupetschesky)  v 
Kindersley  was  whether  it  was  necessary  to  demonstrate  that  the  company  had  had  a  place  of 
business  in  England  or  had  previously  carried  on  business  in  England,  not  whether  the 
presence  of  assets  was  a  necessary  condition.   Any  opinion  of  Sir  Raymond  Evershed  MR 
deserves  the  greatest  respect  but  we  cannot  regard  his  statement  as  a  decision  laying  down 
what  is  necessary  in  all  cases  rather  than  what  was  sufficient  in  that  case.   As  Megarry  J, 
Nourse  J  and  Peter  Gibson  J  have  all  observed  the  court  must  have  good  reason  to  make  the 
winding  up  order  and  that  the  existence  of  assets  here  will  constitute  good  reason  in  the 
normal  case.   But,  like  them,  we  do  not  regard  what  is  sufficient  to  provide  good  reason  in 
the  normal  case  as  necessary  in  all  cases. 

32.  Second,  we  can  see  no  reason  why,  in  addition  to  the  three  core  requirements  referred 
to  by  Knox  J,  the  presence  of  assets  should  advance  the  presumed  intention  of  Parliament. 

As  counsel  for  the  Yard  observed  liquid  assets  may  be  moved  from  one  jurisdiction  to  another 
at  the  entry  of  a  computer  command  anywhere  in  the  world.     An  additional  requirement  for 
the  presence  of  an  asset  would  introduce  an  arbitrary  element  which  Parliament  cannot  have 
intended.   Moreover  if  the  core  requirements  are  satisfied  there  is  no  need  for  the  addition  of 
a  fourth  to  ensure  that  this  exorbitant  jurisdiction  is  only  exercised  for  good  reason. 

33.  Thirdly,  though  the  precise  point  was  not  argued  in  Banco  National  de  Cuba  v 
Cosmos  Trading  so  that  we  may  not,  strictly,  be  bound  by  the  decision  of  this  court  in  that 
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case  we  consider  that  we  should  follow  the  dictum  of  Sir  Richard  Scott  unless  good  reason  to 
the  contrary  is  shown.    The  statement  of  Sir  Raymond  Evershed  MR  in  Banque  des 
Marchand  de  Moscou  (Koupetschesky)  v  Kindersley  is  not  such  a  reason. 

34.  Accordingly  we  consider  that  we  can  and  should  apply  only  the  three  core 
requirements  to  which  we  have  referred  in  determining  whether  Lloyd  J  was  right  to  order  the 
winding  up  of  Latreefers.    Latreefers  contends  that  even  applying  those  principles  Lloyd  J 
was  wrong  because  no  sufficient  possibility  of  benefit  to  the  Yard  from  the  making  of  a 
winding  up  order  has  been  shown.   The  judge  dealt  with  this  argument  in  his  second 
judgment.   He  considered  that  there  was  sufficient  possibility  of  benefit  from  (a)  the  Tangent 
debt,  (b)  misfeasance  claims  against  the  de  jure  directors  in  exposing  Latreefers  to  liabilities 
under  the  six  contracts  without  having  made  any  adequate  provision  to  meet  them.  The 
judge  did  not  base  his  decision  that  there  was  sufficient  possibility  of  benefit  on  (c)  the  credit 
balance  in  the  Hambros  Account,  (d)  misfeasance  claims  relating  to  the  disposal  by  Latreefers 
in  December  1993  of  the  CFM  Deposits  or  (e)  claims  under  ss.  213  and  214  for  fraudulent  or 
wrongful  trading.   The  Yard  does  not  challenge  the  judge' s  conclusion  regarding  (c)  but 
relies  on  (d)  and  (e)  as  additional  support  for  his  conclusion.   We  will  consider  each  in  turn. 

35.  Since  Lloyd  J  made  the  winding  up  order  Langley  J  has  decided  that  the  Tangent  debt 
was  repaid  in  January  1994.   The  Yard  claims  that  the  subsequent  decision  must  be  ignored 
for  it  came  after  the  winding  up  order  had  been  made.  We  do  not  accept  that  submission. 
The  decision  of  Langley  J  establishes,  subject  to  appeal,  that  the  Tangent  debt  did  not  exist  at 
the  time  the  petition  was  presented  or  the  winding  up  order  was  made.   This  court  must  make 
such  order  as  is  appropriate  in  the  circumstances  as  they  are  now  shown  to  have  existed  at  the 
time  the  petition  was  presented  and  the  order  made  -  New  Brunswick  Ry  Co.  v  British  and 
French  Trust  Corporation  [1939]  AC  1,  32/3.   It  has  not  been  shown  that  Latreefers  is  likely 
to  obtain  permission  to  appeal,  let  alone  that  the  prospects  of  success  on  any  such  appeal 
would  alone  warrant  the  making  of  a  winding  up  order. 

36.  With  regard  to  the  misfeasance  claims  relied  on  by  the  Yard,  Latreefers  contended  that 
they  could  not  succeed.   First  it  was  suggested  that  they  are  statute-barred.  We  reject  that 
submission  for  we  have  been  shown  the  Claim  Form  issued  on  1 1th  November  1999.  The 
claim  covers  not  only  the  causes  of  action  summarised  in  (b)  in  paragraph  34  above  but  those 
referred  to  in  (d)  and  (e)  as  well.    In  the  absence  of  any  evidence  from  Latreefers  as  to  the 
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law  of  Liberia  concerning  the  duties  of  directors  incorporated  in  Liberia  we  must  assume  that 
they  are  the  same  as  those  of  directors  of  companies  incorporated  in  England.     Moreover  we 
accept  that  the  payment  in  October  1992  and  March  1993  of  the  first  instalments  due  under 
all  six  contracts  shows  that  some  provision  had  been  made  to  enable  Latreefers  to  comply 
with  its  contractual  obligations.     Even  so  the  failure  to  obtain  any  commitment  for  further 
funding  or  even  a  comfort  letter  coupled  with  the  curious  sequence  of  events  surrounding  the 
disposal  of  the  benefit  of  the  CFM  deposits  when  it  was  known  that  Latreefers  was  insolvent 
appear  to  us  to  raise  a  prima  facie  case  which,  at  least,  requires  the  further  investigation 
suggested  by  the  provisional  liquidators.   In  our  view  the  judge  was  right  to  regard  the 
misfeasance  claims  described  in  paragraph  (b)  above  as  a  potential  source  of  benefit  and 
should  have  so  regarded  the  claims  summarised  in  (d)  likewise. 

37.  There  remain  the  suggested  claims  under  ss.  213  and  214  referred  to  in  (e)  above. 
Latreefers  submitted  that  no  such  claims  may  be  made  in  respect  of  a  foreign  company.  This 
submission  was  not  foreshadowed  in  the  written  argument  and  no  authority  was  cited  in 
support  of  it.   It  was  suggested  that  it  was  evident  that,  notwithstanding  the  terms  of 

ss. 221(1)  and  229,  some  of  the  provisions  relating  to  winding  up  generally  could  not  apply  to 
foreign  incorporated  companies.   Examples  were  provisions  concerning  dissolution. 
Reliance  was  also  placed  on  the  provisions  of  ss.  216  and  217  dealing  with  the  re-use  of 
company  names  in  which  there  are  subsections  expressly  including  companies  liable  to  be 
wound  up  under  Part  V. 

38.  We  are  prepared  to  accept,  without  deciding,  that  a  foreign  company  cannot  be 
dissolved  here  for  the  purposes  of  English  law.   We  recognise  that  in  the  two  sections  to 
which  we  were  referred  Parliament  considered  it  necessary  to  provide  expressly  for  the 
inclusion  of  foreign  companies.   Nevertheless  we  see  nothing  in  the  terms  of  ss.221(l),  229, 
213  or  214  to  warrant  the  exclusion  of  the  powers  of  the  court  under  the  latter  two  sections 
being  exercisable  in  respect  of  a  foreign  company  if  an  order  for  its  winding  up  has  been 
made  in  this  jurisdiction.   This  was  the  view  of  both  Peter  Gibson  J  in  Okeanos  [1988] 
Ch.210,  227  and  Chadwick  J  in  Re  Howard  Holdings  Inc.  [1998]  BCC  549,  552,  though  in 
each  case  without  argument.   It  is  true  that  so  to  hold  involves  applying  to  the  directors  of  a 
foreign  company  English  notions  of  commercial  probity.   But  we  agree  with  Chadwick  J  in 
Re  Howard  Holdings  Inc,  at  p.  555,  that  it  is  difficult  to  envisage  any  developed  system  of 
corporate  law  which  does  not  impose  some  obligation  on  directors  to  consider  whether  the 
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company  is  solvent  and,  if  not,  to  consider  what  should  be  done  about  it.   Moreover  both 
sections  confer  on  the  court  a  discretion  as  to  the  amount  (if  any)  which  the  director  should 
contribute  to  the  company's  assets.   Such  a  discretion  seems  to  us  to  be  sufficient  to  enable 
account  to  be  taken  of  any  problems  which  might  otherwise  arise  from  the  fact  that  the 
company  was  incorporated  in  a  foreign  jurisdiction. 

39.  With  regard  to  the  merits  of  such  claims  the  provisional  liquidators  have  again 
expressed  the  view  that  Latreefers  has  a  potential  claim  for  wrongful  and  perhaps  fraudulent 
trading  which  require  further  investigation.   There  is  apparent  justification  for  this  view  in 
relation  to  the  events  surrounding  the  disposal  of  the  benefit  of  the  CFM  deposits  at  a  time 
when  it  was  known  that  Latreefers  was  insolvent.     Such  claims  may  only  be  brought  by  a 
liquidator  in  a  winding  up  in  England.   There  is  no  reason  to  think  that  Latreefers  is  likely  to 
be  wound  up  in  Liberia  or  indeed  anywhere  else.   The  fact  that  the  wrongful  or  fraudulent 
trading  claims  were  not  assets  of  Latreefers  at  the  time  the  petition  was  presented  or  the  order 
made,  see  Okeanos  [ibid]  p. 224,  is  immaterial  in  the  light  of  our  decision  on  jurisdiction  for  if 
they  are  successful  the  petitioner  and  general  body  of  creditors  will  benefit. 

40.  In  summary  we  consider  that  the  potential  claims  for  misfeasance  and  wrongful  and 
fraudulent  trading  do  provide  a  reasonable  possibility  of  benefit  to  the  Yard  and  other 
creditors  of  Latreefers  so  as  to  comply  with  the  second  core  requirement.   As  we  have 
observed  there  is  no  dispute  that  the  other  core  requirements  are  satisfied.   Subject  therefore 
to  the  issue  of  champerty,  we  would  dismiss  the  appeal  of  Latreefers  against  the  first  and 
second  orders  of  Lloyd  J  whereby  he  ordered  Latreefers  to  be  wound  up. 

Champerty 

41.  We  now  turn  to  those  parts  of  the  appeals  by  which  it  is  contended  that  proceedings 
should  be  stayed  or  that  Lloyd  J's  order  for  costs  against  Latco  should  be  reversed  because  of 
the  nature  of  the  Yard's  arrangements  to  fund  the  litigation.   It  was  submitted  in  the  winding 
up  proceedings  before  Lloyd  J.  that  these  funding  arrangements  were  champertous  and  that  in 
consequence  the  winding  up  proceedings  should  be  stayed.   He  was  not  so  persuaded.  It 
was  also  contended  that  to  make  a  costs  order  against  Latco  would  be  to  enforce  a 
champertous  agreement  contrary  to  public  policy.  In  the  Commercial  Court  proceedings,  the 
defendants  applied  by  summons  dated  the  10th  February  1999  for  an  order  that  the 
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claimants' s  claims  against  each  of  the  five  defendants  should  be  stayed  or  that  the  execution 
of  judgments  given  in  the  proceedings  in  favour  of  the  claimants  should  be  stayed.  The 
summons  sought  in  the  alternative  an  order  for  discovery  of  documents  relating  to  the  Yard's 
funding  arrangements.   The  summons  was  dismissed  by  Toulson  J.  in  a  judgment  given  on 
10th  June  1999.   He  gave  permission  to  appeal  mainly  because  the  substance  of  his  decision 
was  going  to  be  challenged  in  the  appeals  against  Lloyd  J.'s  orders.     The  first,  third  and  fifth 
defendants  (Latco,  Mr  Henriksen  and  Latmar)  appeal  against  Toulson  J' s  judgment  and  order. 
The  second  defendants  (Latreefers)  and  the  fourth  defendants  (CFM  Finance  Limited)  do  not 
appeal.  We  are  told  that  CFM  Finance  is  in  liquidation.   Latreefers  is  in  liquidation  by 
virtue  of  the  order  of  Lloyd  J.  which  is  the  subject  of  the  second  appeal  before  this  court  and 
Mr  Glennie  is  not  instructed  by  the  liquidator.   In  consequence,  the  appeal  against  Toulson 
J' s  judgment  is  limited  to  seeking  a  stay  of  the  Commercial  Court  proceedings  against  Latco, 
Mr  Henriksen  and  Latmar  or,  in  the  alternative,  an  order  for  discovery.   There  is  no  appeal 
before  us  which  seeks  to  stay  proceedings  upon  the  judgment  which  has  been  obtained  against 
Latreefers. 

42.  The  Commercial  Court  proceedings  started  in  March  1994  and  it  was  rather  late  in  the 
day  to  apply  in  1999  for  them  to  be  stayed.   The  Yard  had  by  then  obtained  a  substantial 
judgment  against  Latreefers  which  had  been  upheld  in  the  House  of  Lords.   However,  it  was 
not  until  December  1998  that  the  defendants  received  information  that  the  Yard  was  funded 
by  a  third  party.   This  prompted  the  application  which  came  before  Toulson  J.  and  the 
making  of  equivalent  submissions  to  Lloyd  J.  in  the  winding  up  proceedings.   The  Yard 
maintains  that  the  funding  agreement  is  both  confidential  and  privileged,  but,  in 
circumstances  which  it  is  not  necessary  to  relate  in  detail,  a  copy  of  it  is  exhibited  to  a 
solicitor's  affidavit  in  the  winding  up  proceedings  with  certain  matters  blanked  out.  Subject 
to  this,  the  Yard  has  not  waived  privilege  or  confidentiality,  nor  has  it  adduced  evidence  of 
any  other  facts  about  the  making  of  the  funding  agreement. 

43.  The  agreement  was  made  between  the  Yard  and  an  English  shipping  broker.   It  is 
dated  12th  October  1994.   The  evidence  is  that  the  English  broker  entered  into  the  agreement 
as  agent  for  an  overseas  broker  who  arranged  the  shipbuilding  contracts  which  are  the  subject 
of  these  proceedings.   We  are  asked  to  respect  as  confidential  the  identity  of  these  brokers 
and  Mr  Glennie  does  not  object  to  us  doing  so.   Points  have  been  taken  about  the  agency  in 
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the  past,  but  Mr  Glennie  now  accepts  that  he  is  not  in  a  position  to  challenge  the  evidence  of 
the  agency.   We  shall  refer  for  convenience  to  the  overseas  broker  as  "the  Funders". 

44.      At  the  time  of  the  agreement,  the  Commercial  Court  proceedings  had  started  but  had 

not  got  very  far.   Vessels  belonging  to  Latco  had  also  been  arrested  in  France  and  that  had 

given  rise  to  proceedings  there.   The  Funders  consented  to  continue  the  legal  proceedings 

against  Latreefers,  Latco  and  the  other  defendants  on  terms  which  included: 

"1.   [The  Funders]  will  cover  all  expenses  outside  Poland  connected  with 
legal  proceedings,  both  those  actually  being  proceeded  and  as  well  as  of  those 
that  may  probably  arise,  and  also  expenses  connected  with  the  problem  of 
arrested  vessels  in  France,  belonging  to  Latco. 

2.  In  the  event  of  lost  trials,  [the  Funders]  will  not  make  a  claim  against  [the 
Yard]  regarding  the  reimbursement  of  the  born  by  [the  Funders]  expenses. 
[The  Funders]  will  also  cover  all  costs  adjudged  by  any  award  in  favour  of  all 
and  any  of  the  defendants. 

3.  All  awarded  proceeds  received  by  [the  Yard],  after  having  won  the  trial  or 
reached  a  negotiated  settlement  with  Latco,  will  [be]  shared  45pct  by  [the 
Yard]  and  55pct  by  [the  Funders].   The  above  split  of  proceeds  excludes  the 
moneys  of  pre-delivery  instalments  already  paid  by  Latreefers  Inc/Latco  and 
received  by  [the  Yard].   The  split  will  also  not  concern  the  commission 
already  paid  by  [the  Yard]  to  [the  Funders]. 

4.  Ince  &  Co  to  be  in  charge  of  all  legal  proceedings  and  also  in  charge  of  all 
negotiated  settlements. 


6.   The  Commission  Letters  of  1 1th  September  1992  and  of  28th  January 
1993  are  hereby  null  and  void." 

By  an  addendum  agreement  dated  26th  February  1997,  the  Funders  agreed  to  continue  to 
fulfil  their  obligations  under  the  agreement  despite  the  fact  that  by  then  the  Yard  was  in 
bankruptcy. 

45.      The  commission  agreements  of  1 1th  September  1992  and  29th  (as  it  in  fact  was) 
January  1993  referred  to  in  the  funding  agreement  were  agreements  between  the  Yard  and  the 
Funders.   The  fact  that  the  funding  agreement  purports  to  bring  these  agreements  to  an  end  is 
incidentally  a  strong  indication  that  the  English  brokers  did  indeed  make  the  agreement  as 
agent  for  the  Funders.   The  commission  agreements  each  recite  the  fact  that  the  Funders 
acted  as  brokers  in  the  negotiations  for  the  shipbuilding  contracts.   The  September  1992 


-  17- 


agreement  relates  to  the  first  three  hulls  and  the  January  1993  agreement  to  the  fourth,  fifth 
and  sixth  hulls.   The  September  1992  agreement  provided  for  the  Funders  to  receive  a  total 
commission  of  4%  of  US$  27,139,000  for  each  of  the  three  ships  to  which  that  agreement 
related.   The  January  1993  agreement  provided  for  the  Funders  to  receive  a  commission  of 
5%  of  US$  28,619,000  for  each  of  the  three  ships  to  which  that  agreement  related.  These 
commissions  were  to  be  payable  in  four  equal  instalments  after  the  payment  of  each 
instalment  provided  for  in  the  shipbuilding  contracts  had  been  paid  by  Latreefers  to  the 
Yard's  bank. 


46.  It  was  submitted  to  Lloyd  J.  at  the  hearing  which  resulted  in  his  second  judgment  of 
27th  May  1999  that,  since  the  Yard's  litigation  had  been  funded  by  an  agreement  which  was 
champertous,  any  proceedings  pursuant  to  that  agreement  were  an  abuse  of  the  process  and 
should  be  stayed.   He  was  referred  to  Grovewood  Holdings  pic  v.  James  Capel  &  Co  Ltd 
[1995]  Ch.  80.   It  was  submitted  in  the  alternative  that  the  proceedings  before  him  should  be 
adjourned  until  the  outcome  of  the  similar  application  which  was  eventually  heard  by  Toulson 
J.  in  the  Commercial  Court.   Lloyd  J.  rejected  this  submission.   He  said: 

"It  is  true  that  in  Grovewood  Holdings  Lightman  J.  stayed  an  action  on  the 
grounds  that  it  was  being  financed  by  a  champertous  arrangement.   It  is 
however  clear  that  neither  maintenance  nor  champerty  provides  a  defence  to  a 
cause  of  action  and  that,  even  before  1967  when  each  constituted  both  a 
criminal  offence  and  a  tort,  neither  was  a  ground  for  staying  an  action:  see 
Martell  v.  Consett  Iron  Co  Ltd  [1955]  Ch.  363.   The  debt  is  therefore 
undoubtedly  due  from  the  company.   In  Abraham  v.  Thompson  [1997]  4  All 
E.R.  362  the  Court  of  Appeal  held  that  an  action  could  only  be  stayed  (apart 
from  particular  procedural  grounds)  if  it  constituted  an  abuse  of  the  process 
and  that  maintenance  of  the  action  did  not  make  it  an  abuse  of  the  process. 
That  case  was  not  concerned  with  champerty,  but  both  members  of  the  Court 
of  Appeal  made  comments  on  the  decision  in  Grovewood  Holdings  such  that  it 
seems  to  me  that  it  would  not  be  appropriate  for  me  to  stay  the  petition,  nor  to 
hold  its  progress  up  to  await  a  consideration  of  the  same  point  in  the 
Commercial  Court:   See  Potter  LJ  at  374  and  Millett  LJ  at  378." 

47.  Toulson  J  considered  authorities  relating  to  maintenance  and  champerty.  He 
accepted  that  in  the  present  case  the  Funders  had  some  legitimate  interest  in  supporting  the 
Yard's  claims  against  the  buyer  for  unpaid  instalments  and  for  damages  for  breach  of 
contract,  and  those  against  the  other  defendants  for  damages  for  wrongful  inducement  of 
contract.   The  Funders  had  an  obvious  interest  in  supporting  the  Yard's  claims  for  unpaid 
instalments  because  payments  of  those  instalments  would  trigger  the  Funders'  entitlement  to 
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receive  commission.   The  Funders  had  a  legitimate  commercial  interest  in  supporting  the 
Yard's  claims  against  the  buyers  for  damages  for  breach  of  contract  both  because  they  might 
be  able  to  recover  sums  which  would  have  been  paid  as  commission  if  the  contracts  had  been 
performed,  and  on  the  broader  ground  that  they  had  suffered  commercial  loss  as  a  result  of  the 
buyer's  breach  of  contract.   He  rejected  a  submission  that  the  Funders  had  no  commercial 
interest  in  the  Yard's  claims  against  the  other  defendants  on  equivalent  general  grounds.  The 
judge  recorded  and  considered  Mr  Glennie's  submission  that  the  funding  agreement  was 
champertous  because  the  share  of  the  spoils  for  which  the  Funders  had  contracted  was 
disproportionate  to  its  genuine  commercial  interest. 

48.  It  was  submitted  to  Toulson  J.  on  behalf  of  the  Yard  that  it  was  not  necessary  to 
decide  whether  the  funding  agreement  was  champertous,  but  rather  whether  the  proceedings 
were  an  abuse  of  process.   It  was  submitted  that  the  judge  was  not  in  a  position  to  decide  the 
matter  properly  on  the  material  before  him  and  in  the  absence  of  the  Funders  whose  interests 
would  be  affected  by  any  such  decision.   Mr  Glennie  countered  this  last  point  by  submitting 
that  it  was  for  the  Yard  to  establish  that  an  apparently  champertous  agreement  was  not 
champertous.   It  was  open  to  them  to  call  any  necessary  evidence.   In  so  far  as  it  might  be 
held  that  it  was  for  his  clients  to  establish  that  the  agreement  was  champertous,  Mr  Glennie 
promoted  his  alternative  application  for  discovery. 

49.  Toulson  J.  referred  to  authorities  which  consider  the  circumstances  in  which  the  court 
will  stay  proceedings  which  are  said  to  be  champertous  or  affected  by  champerty.  These 
included  two  recent  decisions  of  this  Court,  Abraham  v.  Thompson  [1997]  4  All  E.R.  362  and 
Faryab  v.  Smyth  (unreported)  28th  August  1998.   He  noted  that  the  forms  of  mischief  with 
which  the  modern  law  of  champerty  is  concerned  were  those  identified  by  Lord  Mustill  in 
Giles  v.  Thompson  [1994]  1  A.C.  142  at  164  as  being  the  protection  of  the  purity  of  justice 
and  the  protection  of  the  interests  of  vulnerable  litigants.   There  is  a  public  interest  that 
impecunious  litigants  with  genuine  claims  should  be  able  to  bring  them  before  the  courts:  and 
a  public  interest  that  vulnerable  litigants  are  protected  from  opportunistic  exploitation. 
Toulson  J.  considered,  however,  that,  if  a  Funder  has  been  over-greedy  in  the  bargain  for 
which  he  has  stipulated,  it  will  hardly  protect  the  litigant  to  stay  his  action  from  proceeding  at 
all.   The  question  in  this  case  was  whether  the  action  should  be  stayed  to  protect  the  purity  of 
justice.   There  remained  a  public  interest  in  preventing  the  development  of  an  unlicensed  and 
unregulated  market  in  litigation  for  fear  of  the  abuses  to  which  that  might  lead  in  the  hands  of 
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the  unscrupulous.   It  was  a  legitimate  potential  ground  of  concern  if  the  Funder's  interest  in 
the  litigation  was  tenuous  by  comparison  with  his  prospective  share  of  the  spoils. 

50.      Mr  Glennie  submitted  to  Toulson  J.  that  the  funding  agreement  in  the  present  case 
necessarily  gave  rise  to  a  legitimate  fear  of  the  kind  of  abuses  which  the  cases  have  identified. 
He  submitted  that  it  was  not  necessary  to  look  at  the  precise  circumstances  of  the  individual 
case  because  the  consideration  was  one  of  wider  public  policy.   Toulson  J.  did  not  accept  that 
it  was  unnecessary  to  look  at  the  circumstances  of  the  individual  case.   He  then  said: 

"If  the  action  against  the  applicants  is  to  be  stayed,  it  must  be  because  it  has 
been  established  that  in  this  case  there  is  sufficient  likelihood  of  abuse  to 
justify  staying  the  action  by  the  claimant,  notwithstanding  the  fundamental 
principle  emphasised  by  the  Court  of  Appeal  in  Abraham,  in  the  passage 
which  I  have  already  cited  from  the  judgment  of  Potter  L.J.,  that  litigants  with 
bona  fide  claims  should  ordinarily  be  entitled  to  have  them  determined  by  a 
court." 

Having  considered  further  submissions,  Toulson  J.   then  said: 

"It  has  not  been  suggested  that  [the  Funders]  are  shady  companies,  nor  does 
the  evidence  before  me  suggest  that  they  are  in  the  habit  of  supporting 
litigation  by  third  parties.   Their  role  appears  to  be  that  of  a  pure  funder,  the 
conduct  of  the  action  being,  as  the  funding  agreement  itself  provided,  in  the 
hands  of  the  solicitors  for  the  Yard.   There  is,  in  my  view,  no  ground  to 
conclude  that  there  has  been,  or  that  there  is  any  real  basis  for  fear  that  there  is 
a  true  risk  of  any  of  the  forms  of  abuse  referred  to  by  Lord  Denning  in  In  re 
Trepca  and  no  basis  on  which  I  could  properly  hold  that  the  continuation  of 
the  claims  against  the  applicants  is  an  abuse  of  the  process  of  the  court.   It  is 
therefore  unnecessary  for  me  to  reach  a  conclusion  whether  the  agreement  was 
champertous  and  it  is  better  that  I  should  not  do  so  for  the  reasons  which  I 
have  already  given  and  for  those  referred  to  by  Chadwick  L.J.  in  Faryab." 


51.  In  his  costs  judgment  of  27th  May  1999,  which  is  the  subject  of  the  fourth  appeal 
before  this  Court,  Lloyd  J.  said  this  on  the  subject  of  champerty: 

"Mr  Pascoe  [who  appeared  on  behalf  of  Latreefers]  had  a  separate  point  as  a 
reason  for  not  making  a  s.  51  order  against  Latco,  and  that  is  this.   He  says 
that  the  evidence  shows  that  the  proceedings  by  the  Yard  have  themselves 
been  funded  by  a  third  party  under  an  agreement  which  he  says  offends  against 
the  legal  principles  of  public  policy  as  being  champertous.   He  says  that  if  that 
is  the  case  the  court  should  not  make  an  order  for  costs  because  such  an  order 
would  either  result  in  the  champertous  maintainer  receiving  the  benefit  of 
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funds  under  an  illegal  agreement  or,  if  the  maintainer  does  not  receive  the 
funds,  then  the  Yard  receives  the  funds  and  that  is  in  breach  of  the  indemnity 
principle  as  regards  costs.  ... 

...   I  am  prepared  to  assume  for  present  purposes  without  having  decided,  that  the 
agreement  is  champertous,  but  it  seems  to  me  that  what  is  clear  is  that  if  the  costs  are 
paid  they  will  go  to  pay  the  bills  pro  tanto  of  the  solicitors  and  counsel  who  have  acted 
for  the  Yard.   That  may  indeed  reduce  the  amount  for  which  the  maintainer  is  liable, 
as  between  it  and  the  Yard;  but  I  do  not  see  any  reason  to  suppose  that  that  is,  in  itself, 
necessarily  contrary  to  public  policy  or  in  breach  of  the  indemnity  principle  ..." 

52.      Before  this  Court,  Mr  Glennie  submitted  that  the  funding  agreement  was  champertous. 
The  Funders  had  agreed  to  give  financial  assistance  to  one  of  the  parties  to  litigation  and  in 
return  were  to  receive  a  share  of  the  proceeds  of  the  litigation.   Although  it  might  be  said  that 
the  Funders  had  an  interest  in  the  litigation  deriving  from  their  commission  agreements,  their 
potential  share  of  the  proceeds  of  the  litigation  was  disproportionately  large  in  comparison 
with  their  pre-existing  interest.   Accordingly  they  had  no  legitimate  interest  to  intermeddle 
with  the  litigation  to  that  extent  so  that  they  should  be  regarded  as  trafficking  in  the  litigation. 
The  Court  should  regard  this  as  an  abuse  and  should  stay  the  proceedings.   Mr  Glennie 
calculated  that  the  total  commission  which  the  Funders  would  have  received  if  all  six  vessels 
had  been  completed  and  paid  for  would  have  been  just  over  $7. 5m.   Of  this,  approximately 
$500,000  had  been  paid,  leaving  approximately  $7m.   The  funding  agreement  provided  for 
the  Funders  to  receive  55%  of  "all  awarded  proceeds  received"  by  the  Yard.   If  the  pleaded 
claims  in  the  Commercial  Court  action  succeeded  in  full  and  were  paid  in  full,  the  Funders' 
share  would  amount  to  approximately  $40m.   Mr  Glennie  accepted  that  this  Court  is  bound 
to  decide  the  issues  relating  to  champerty  in  accordance  with  recent  decisions  of  this  Court, 
including  Faryab  v.  Smyth.   But  he  submitted  that  the  door  was  open  for  the  Court  to  stay  a 
case  where  there  is  a  funding  arrangement  which  has  significant  hallmarks  of  trafficking  in 
litigation.   He  submitted  that  this  is  such  a  case.   He  submitted  that,  where  the  principle  is 
one  of  public  policy,  there  should  be  a  general  rule  referable  to  the  nature  of  the  funding 
agreement  and  the  litigation  to  which  it  relates.   He  submitted  that  Toulson  J.  was  wrong  to 
say  that  the  question  whether  there  was  a  real  risk  of  abuse  should  be  decided  by  reference  to 
the  particular  detailed  facts  of  the  case.   He  submitted  that  an  agreement  should  be  regarded 
as  champertous  if  the  potential  profit  to  the  Funder  is  significantly  greater  than  his 
pre-existing  interest.   On  the  question  of  abuse,  he  submitted  that  the  Court  should  look  to 
see  if  the  agreement  has  a  tendency  to  corrupt  the  proceedings. 
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53.  The  law  relevant  to  these  submissions  may  conveniently  be  taken,  as  Mr  Glennie 
accepted,  from  the  judgments  of  this  Court  in  Faryab  v.  Smyth.  Mr  Faryab  claimed  against  the 
defendant  an  interest  in  substantial  properties  on  the  basis  of  an  alleged  partnership.   After  a 
lengthy  trial,  Blackburn  J.  dismissed  Mr  Faryab' s  claims.   Mr  Faryab  appealed.   His  notice 
of  appeal  originally  extended  to  some  60  pages.   An  amended  notice  of  appeal  reduced  that 
to  18  pages.  The  order  which  he  sought  on  appeal  was  limited  to  payment  of  £2m  plus 
interest  said  to  be  due  under  a  compromise  agreement.   Mr  Faryab  had  been  ordered  to 
provide  security  for  the  costs  of  the  appeal  by  paying  £40,000  into  court.   He  provided  this 
security  in  accordance  with  the  order.   The  respondent  applied  to  the  court  for  an  order  that 
the  appeal  be  dismissed  as  an  abuse  of  the  process  of  the  court.   One  of  the  grounds  of  this 
application  was  that  Mr  Faryab  had  entered  into  a  champertous  agreement  in  order  to  raise  the 
£40,000.   Mr  Faryab' s  evidence  was  that  he  was  impecunious  but  that  he  had  managed  to 
raise  the  £40,000  by  agreements  with  four  people.   He  said  that  he  had  offered  a  "pyramid 
package"  by  which  "the  higher  the  total  investment  from  any  individual  member  of  the 
consortium  the  higher  the  return  exponentially".   Under  one  of  the  agreements,  a  contributor 
had  agreed  to  provide  £10,000  towards  the  sum  required  as  security  for  costs.   Mr  Faryab  had 
agreed  to  repay  this  sum  plus  interest  at  the  annual  rate  of  8%  plus  a  sum  of  £30,000  upon  the 
determination  of  Mr  Faryab' s  appeal.   The  Court  had  not  seen  the  other  three  agreements,  but 
the  evidence  was  that  they  were  in  identical  terms  except  for  the  respective  amounts.  Those 
who  financed  the  security  for  costs  which  Mr  Faryab  had  been  ordered  to  give  therefore  stood 
to  receive  a  profit  of  300%  in  addition  to  interest  at  a  commercial  rate  upon  the  determination 
of  the  appeal  and  irrespective  of  its  result. 

54.  The  first  judgment  of  this  court  was  that  of  Chadwick  L.J.   He  said  that  there  were 
two  questions  for  decision:   The  first,  whether  the  agreements  were  unlawful  and  contrary  to 
the  public  policy  on  the  ground  of  champerty;  and,  second,  if  so,  whether  further  proceedings 
on  the  appeal  should  be  stayed  on  that  ground.   He  said  that  it  was  convenient  to  consider  the 
second  question  first.   If  the  conclusion  was  that  the  proceedings  should  not  be  stayed  even  if 
the  agreements  were  champertous,  it  was  unnecessary  to  resolve  the  first  question.   Unless  it 
was  plain  and  obvious  that  the  funding  contracts  were  champertous,  which  in  his  view  it  was 
not,  the  court  should  avoid  deciding  that  question  in  the  absence  of  the  lenders,  who  would  be 
affected  by  a  finding  of  champerty,  unless  it  was  necessary  to  do  so.   He  considered  that  it 
was  not  necessary  to  decide  whether  the  funding  agreements  were  champertous  in  order  to 
determine  the  application.   He  was  satisfied  that,  upon  a  true  analysis  of  the  authorities,  it 
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would  not  be  right  for  the  court  to  stay  further  proceedings  on  the  appeal  on  the  basis  that  the 
funding  agreements  were  (if  they  were)  unlawful  and  contrary  to  public  policy  on  the  grounds 
of  champerty. 

55.      Chadwick  L.J.  considered  the  authorities  at  some  length.   He  gave  extended 
consideration  to  Martell  v.  Consett  Iron,  which  was  a  decision  before  criminal  and  tortious 
liability  for  maintenance  and  champerty  were  abolished  by  the  Criminal  Law  Act  1967.  This 
case  emphasised  the  important  distinction  between  the  proceedings  themselves,  which  may  be 
genuine  and  viable,  and  the  means  by  which  and  the  purpose  for  which  they  are  maintained. 
It  was  well  settled  that  illegal  maintenance  of  the  plaintiff  in  an  action  is  no  defence  to  the 
action.   There  was  the  possibility  of  staying  proceedings  as  an  abuse,  but  each  of  the  three 
judgments  suggested  that  it  might  well  not  be  just  to  do  so  in  particular  cases.   Chadwick  L.J. 
referred  to  Grovewood  Holdings  v.  James  Capel,  where  Lightman  J.   considered  that  it 
would  be  both  logical  and  right  in  any  ordinary  case  to  stay  proceedings  which  were 
maintained  champertously  as  constituting  an  abuse  of  process.   Lightman  J.  had  noted  that 
Martell  v.  Consett  was  concerned  with  maintenance  where  there  is  no  aggravation.   He  had 
no  doubt  that  he  was  free  in  the  case  of  a  champertous  agreement  such  as  that  before  him  to 
grant  a  stay  to  prevent  a  continuing  abuse  of  process.   Chadwick  L.J.  recorded  that  Lightman 
J's  approach  had  been  considered  by  this  court  in  Abraham  v.  Thompson.   He  cited  a  passage 
from  the  judgment  of  Potter  L.J.  in  that  case  at  374A-D,  and  also  this  passage  from  the 
judgment  of  Millett  L.J.  at  page  377G: 

"Before  1967  maintenance  was  not  only  contrary  to  public  policy  but  also  both 
tortious  and  criminal.   Even  so,  it  was  not  an  abuse  of  the  process  of  the  court 
for  a  plaintiff  without  the  means  to  pay  his  own  costs  let  alone  to  meet  those  of 
the  defendant  to  bring  proceedings  with  financial  assistance  provided  by  a 
third  party,  and  the  court  would  not  stay  such  proceedings  on  this  ground  (see 
Martell  v.  Consett  Iron  Co  Ltd  [1955]  1  All  E.R.  481,  [1955]  Ch.  363). 

In  that  case  Jenkins  L.J.  gave  three  reasons  for  this.   First,  it  was  well  settled 
that  the  fact  that  an  action  was  being  illegally  maintained  was  no  defence  to 
the  action,  and  it  was  impossible  to  reconcile  this  with  the  proposition  that  it 
afforded  a  proper  ground  for  a  stay  of  the  proceedings.   Secondly,  once  there 
had  been  illegal  maintenance  the  proceedings  were  irretrievably  tainted;  the 
taint  could  not  be  purged  except  by  discontinuing  the  proceedings  and  bringing 
a  fresh  action.   But  this  would  effectively  make  maintenance  a  defence  to  the 
action,  which  it  does  not.   Thirdly,  it  was  undesirable  that  the  question 
whether  the  action  was  being  illegally  maintained  should  be  adjudicated  upon 
in  interlocutory  proceedings  in  the  action,  for  this  procedure  involved  the  trial 
of  what  was,  at  least  theoretically,  still  a  crime  in  the  absence  of  the  accused." 
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Chadwick  L.J.  then  said: 


"It  was  accepted  by  this  Court  in  Abraham  v.  Thompson  that,  although  the 
court  retains  the  power  to  stay  proceedings  if  satisfied  that  they  constitute  an 
abuse  of  process,  the  mere  fact  that  the  proceedings  are  being  financed  by  a 
third  party  with  no  interest  in  the  outcome  -  other  than  in  relation  to  the 
prospects  of  repayment  -  is  not  of  itself  sufficient  abuse  to  invoke  the 
jurisdiction  of  the  court.   The  court  is  entitled  to  protect  its  own  procedures; 
see  Roache  v.  News  Group  Newspapers  The  Times,  November  23,  1992;  but  it 
should  be  careful  not  to  use  that  power  so  as  to  deny  access  to  justice  to  a  party 
who  has  sought  to  fund  his  proceedings  in  a  way  which  may  itself  become 
contrary  to  public  policy,  unless  that  which  has  been  done  can  be  seen  to 
amount  to  an  abuse  of  the  court's  own  process." 


56.      Chadwick  L.J.  considered  what  element  of  public  policy  was  affronted  by  the  funding 
arrangement  in  the  case  before  the  court.   He  referred  to  the  well  known  passage  from  the 
speech  of  Lord  Mustill  in  Giles  v.  Thompson  [1994]  1  A.C.  142  at  161B.   He  said  that  the 
description  of  maintenance  referred  to  in  that  passage  was  indistinguishable  from  that  given 
by  Jenkins  L.J.  in  Martell  v.  Consett  Iron.   Chadwick  L.J.  then  said: 

"That  conduct,  of  itself,  has  not  been  regarded  as  an  abuse  of  process.  Does 
the  offensive  conduct  become  an  abuse  because  there  is  some  notion  of  a 
division  of  the  spoils?  In  my  view  the  court  is  required  to  consider  in  the 
light  of  the  facts  in  each  case  whether  its  process  is  affected  or  threatened  by 
the  agreement  for  the  division  of  spoils." 


57.      Chadwick  L.J.  considered  that  there  was  no  abuse  of  the  process  of  the  Court  of 
Appeal  if  the  appellant's  ability  to  comply  with  an  order  for  security  for  costs  resulted  from  a 
funding  agreement  provided  on  terms  that  the  funders  would  obtain  a  substantial  premium  on 
repayment  of  the  loan.   He  considered  that  the  court  did  not  have  any  other  interest  in 
protecting  its  process  from  abuse  which  required  it  to  prevent  the  appeal  from  continuing. 
He  said  that,  although  there  might  well  be  cases  where  the  court  could  see  that  there  is  some 
feature  -  "some  element  of  trafficking  in  litigation"  -  which  must  be  regarded  as  abusive,  that 
feature  was  not  present  in  the  case  before  the  court.   He  also  considered  that  the  court  should 
discourage  satellite  litigation  of  the  kind  before  the  court  in  that  application. 
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58.  Simon  Brown  L.J.  agreed  that  the  application  for  a  stay  should  be  dismissed.  He 
said: 

"What  distinguishes  lending  from  maintenance  on  the  one  hand  and,  in  turn, 
maintenance  from  champerty  on  the  other,  seems  to  me  at  the  border  lines  to 
raise  very  difficult  questions.   Similarly,  the  point  at  which  any  particular 
funding  agreement,  even  assuming  it  is  technically  champertous,  could  be  said 
to  constitute  an  abuse  of  process  is  itself  very  far  from  clear.   Many  factors  are 
likely  to  be  in  play.   Amongst  them  will  be  these:   (1)   the  terms  of  the 
funding  agreement  between  the  litigant  and  his  funder;   (2)  their  relationship 
quite  apart  from  that  agreement;   (3)   whether  or  not  (and  if  so  how  and  in 
what  circumstances)  the  litigant  proposes  to  repay  the  funder;   (4)  the 
relationship  between  the  fund  provided,  the  sum  (if  any)  to  be  repaid  and  the 
sum  at  issue  in  the  action;   (5)   the  precise  purpose  within  the  proceedings  for 
which  the  fund  was  provided." 

He  considered  that  the  all  important  feature  of  the  case  then  before  the  Court  was  that  the 
money  was  provided  to  meet  the  order  for  security  for  costs  and  was  therefore  money 
available  for  payment  not  of  the  appellant's  costs,  but  rather  of  the  respondent's  costs, 
assuming  that  she  succeeded  in  defeating  the  appeal.   It  was  less  than  clear  that  the  funders 
had  engaged  in  what  Lord  Mustill  in  Giles  v.  Thompson  had  described  as  "wanton  and 
officious  intermeddling  with  the  disputes  of  others  in  which  they  have  no  interest  and  where 
that  assistance  is  without  justification  or  excuse". 

59.  Maintenance  and  champerty  are  no  longer  criminal  or  tortious.   In  certain 
circumstances,  they  remain  contrary  to  public  policy.   There  are  many  commonplace  and 
unobjectionable  circumstances  in  which  modern  litigation  is  funded  by  those  who  are  not  the 
nominal  parties  to  it.   Obvious  examples  of  this  are  funding  by  insurers,  trade  unions  or 
lawyers  engaged  on  legitimate  conditional  fee  agreements.   If  an  agreement  of  this  general 
kind  is  held  to  be  contrary  to  public  policy,  it  may  be  unenforceable.   That  may  have  a 
variety  of  consequences.   A  claim  which  depends  on  the  assignment  of  a  bare  right  of  action 
may  fail  because  the  assignment  is  ineffective.   A  person  who  has  funded  an  action 
champertously  may  fail  to  enforce  recovery  of  the  agreed  proportion  of  the  spoils.   A  person 
who  has  secured  a  champertous  agreement  to  fund  his  litigation  may  be  unable  to  enforce 
payment  of  the  agreed  funds.   But  the  fact  that  a  funding  agreement  may  be  against  public 
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policy  and  therefore  unenforceable  as  between  the  parties  to  it  is  by  itself  no  reason  for 
regarding  the  proceedings  to  which  it  relates  or  their  conduct  as  an  abuse. 

60.      As  Chadwick  LJ.  said  in  Faryab  v.  Smyth,  the  question  whether  the  courts'  process  is 
affected  or  threatened  by  an  agreement  for  the  division  of  spoils  is  one  to  be  considered  in  the 
light  of  the  facts  in  each  case.   We  reject  Mr  Glennie's  submission  that  the  court  should 
formulate  a  more  circumscribed  test  limited  to  a  consideration  of  the  structure  and  apparent 
purpose  of  the  funding  agreement  and  the  kind  of  litigation  to  which  it  is  directed.  The 
considerations  to  which  Simon  Brown  L.J.  referred  in  Faryab  v.  Smyth  may  in  a  particular 
case  be  relevant  and  important  but  they  are  not  exclusive  nor  necessarily  determinative  in  the 
abstract.   Unless  the  funding  agreement  is  plainly  and  obviously  champertous,  it  will  usually 
not  be  necessary  to  decide  that  question  for  the  reasons  given  by  Chadwick  L.J.  and  by  Millett 
L.J.  in  Abraham  v.  Thompson. 


61.  Abuse  of  the  court's  process  can  take  many  forms  and  may  include  a  combination  of 
two  or  more  strands  of  abuse  which  might  not  individually  result  in  a  stay.   Trafficking  in 
litigation  is,  by  the  very  use  of  the  word  "trafficking",  something  which  is  objectionable  and 
may  amount  to  or  contribute  to  an  abuse  of  the  process.   We  think  that  it  is  undesirable  to  try 
to  define  in  different  words  what  would  constitute  trafficking  in  litigation.   It  seems  to  us  to 
connote  unjustified  buying  and  selling  of  rights  to  litigation  where  the  purchaser  has  no 
proper  reason  to  be  concerned  with  the  litigation.   "Wanton  and  officious  intermeddling  with 
the  disputes  of  others  in  which  they  [the  funders]  have  no  interest  and  where  that  assistance  is 
without  justification  or  excuse"  may  be  a  form  of  trafficking  in  litigation.  Lord  Mustill's 
words,  quoted  by  Simon  Brown  L.J.  in  the  context  of  an  application  to  stay,  are  powerfully 
descriptive  of  the  kind  of  plain  and  obvious  champerty  of  which  Chadwick  LJ  considered 
Faryab  v.  Smyth  itself  not  to  be  an  example.   A  large  mathematical  disproportion  between 
any  pre-existing  financial  interest  and  the  potential  profit  of  funders  may  in  particular  cases 
contribute  to  a  finding  of  abuse  but  is  not  bound  to  do  so. 

62.  In  the  present  appeals,  Mr  Glennie's  only  point  of  substance  on  this  topic  is  the 
disproportion  for  which  he  contends.   It  is  not,  we  think,  an  insignificant  point,  but  we  agree 
with  both  judges  who  have  considered  it  that  it  does  not  lead  to  a  conclusion  on  the  facts  of 
this  case  that  there  has  been  or  is  likely  to  be  an  abuse  of  the  court's  process.   The  question  is 
not,  we  think,  to  be  judged  only  on  the  facts  as  they  would  have  appeared  in  October  1994, 
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since  the  question  is  whether  there  is  now  an  actual  or  threatened  abuse.   But,  even  in 
October  1994,  Mr  Glennie's  calculated  disproportion,  which  is  substantial  but  not  grossly  so, 
was  capable  of  being  seen  as  theoretical  only.   The  real  chances  of  the  Yard  actually 
receiving  the  full  amount  of  their  pleaded  claim  must  have  been  seen  as  doubtful. 
Meanwhile,  the  Funders  were  themselves  undertaking  to  be  responsible  for  the  costs  of  what 
was  likely  to  become  (and  has  in  fact  obviously  become)  very  expensive  litigation.   They  had 
an  obvious  and  substantial  pre-existing  interest  in  the  subject  matter  of  the  litigation.  Their 
commission  agreements  had  entitled  them  to  very  substantial  payments  if  the  shipbuilding 
contracts  had  been  fully  performed.   It  is  also,  we  think,  significant  both  that  the  Funders 
agreed  to  cover  all  costs  awarded  against  Latreefers  in  favour  of  all  or  any  of  the  defendants, 
and  that  the  conduct  of  all  legal  proceedings  and  settlement  negotiations  was  to  be  in  the 
hands  of  experienced  solicitors.   The  Funders  therefore  had  no  opportunity  to  influence  the 
conduct  of  any  proceedings  abusively.   These  features,  in  our  judgment,  make  it  plain  that 
this  funding  agreement  was  not  trafficking  in  litigation  and  came  nowhere  near  being  wanton 
and  officious  intermeddling  with  the  disputes  of  others  as  described  by  Lord  Mustill  in  Giles 
v.  Thompson.   In  our  judgment,  there  is  no  abuse  of  process  and  Lloyd  J.  and  Toulson  J. 
were  correct  so  to  find. 

63.  We  are  strongly  inclined  to  the  view  that  this  funding  agreement  was  not  champertous. 
It  is  not  necessary  to  reach  this  conclusion  for  the  reasons  given  by  Chadwick  L.J.  in  Faryab 
v.  Smyth,  and  we  only  refrain  from  doing  so  for  those  reasons.   We  should  reach  the 
conclusion  that  there  was  no  abuse  even  if,  at  the  conclusion  of  further  satellite  litigation,  we 
were  persuaded  that  technically  this  agreement  should  be  given  the  label  champertous.  The 
alternative  application  for  discovery  would  therefore  serve  no  purpose  and  was  rightly 
refused. 

64.  In  the  result,  we  dismiss  the  appeal  against  Toulson  J's  order  and  hold  that  the 
submissions  about  champerty  have  no  force  in  the  first  two  appeals  against  Lloyd  J's 
decisions  in  the  winding  up  proceedings.   As  to  the  appeal  against  Lloyd  J's  costs  order  in 
the  winding  up  proceedings,  the  proceedings  themselves  were  not  an  abuse.   There  was,  in 
our  view,  no  breach  of  the  indemnity  principle.   The  principle  is  that  you  cannot  recover 
under  a  costs  order  against  another  party  more  than  you  yourself  are  obliged  to  pay  in  costs  to 
your  own  lawyers.   The  funding  agreement  has  no  effect  on  this  question  in  this  case.  The 
Yard's  lawyers  are  no  doubt  entitled  to  be  paid  irrespective  of  the  terms  of  the  funding 
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agreement.   If,  contrary  to  our  strong  inclination,  the  funding  agreement  was  champertous 
and  therefore  unenforceable,  an  order  for  costs  against  Latco  would  not  constitute  enforcing 
it.   It  would  simply  be  an  order  to  pay  costs  which  had  been  incurred.   These  were  in 
substance  Lloyd  J's  reasons  for  rejecting  the  submissions  made  to  him.   In  our  judgment,  he 
was  right  to  do  so. 

S.51  Costs  Order 

65.  On  14  December  1998,  the  Yard's  solicitors  wrote  to  Latreefers'  solicitors  giving 
them  notice  that  in  the  event  of  the  winding  up  petition  succeeding  they  would  seek  an  order 
for  the  Yard's  costs  to  be  paid  by  Latco.     Affidavits  by  the  solicitors  on  either  side  were 
exchanged,  and  Latco  was  represented  on  the  Yard's  application  for  costs  by  Mr.  Pascoe. 

66.  The  judge  acceded  to  the  Yard's  application  by  ordering  Latco  to  pay  the  Yard's  costs 

of  the  petition  in  so  far  as  they  had  been  increased  by  the  opposition  of  Latreefers.  He 

refused  permission  to  appeal  but  permission  was  granted  by  Robert  Walker  LJ  on  21  July 

1999  largely  on  the  basis,  as  he  put  it,  that 

"since  the  substance  of  this  troublesome  matter  is  to  be  considered  in  pending  appeals 
against  two  substantive  orders  in  the  same  matter,  it  is  appropriate  that  the  costs  made 
on  27  May  1999  should  also  be  before  the  court". 

67.  The  parts  of  section  51  of  the  Supreme  Court  Act  1981  which  are  relevant  for  current 

purposes  read  as  follows:  - 

"Subject  to  the  provisions  of  this  or  any  other  enactment  and  to  rules  of  court, 
the  costs  of  and  incidental  to  all  proceedings  in  - 

the  civil  division  of  the  Court  of  Appeal; 
the  High  Court  

shall  be  in  the  discretion  of  the  court  

The  court  shall  have  full  power  to  determine  by  whom  and  to  what  extent  the 
costs  are  to  be  paid." 

68.  As  has  been  pointed  out  many  times,  section  51  of  the  Supreme  Court  Act  1981  gives 
no  guidance  as  to  the  manner  in  which  the  discretion  to  award  costs  falls  to  be  exercised. 
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However,  following  the  decision  of  the  House  of  Lords  in  Aiden  Shipping  Co.  Ltd.  V 
Interbulk  Ltd.  [1986]  AC  965,  it  is  now  well  established  that  the  discretion  to  award  costs  is 
not  subject  to  any  implied  limitation  that  costs  can  only  be  awarded  against  those  who  are 
parties  to  the  litigation  but  may,  in  appropriate  cases,  be  exercised  to  make  orders  for  costs 
against  non-parties  where  justice  so  requires. 

69.  In  Symphony  Group  PLC  v  Hodgson  [1994]  QB  179  at  191-2,  Balcombe  LJ  made  an 
analysis  of  the  various  circumstances  in  which  the  court  had,  by  that  date,  been  prepared  to 
make  orders  for  costs  against  non-parties.  He  went  on  to  identify  a  number  of  applicable 
principles.  Those  principles  have  been  given  further  consideration  in  a  number  of  subsequent 
cases;  in  particular  in  three  decisions  of  this  court,  Murphy  v  Young's  Brewery  [19971  1 
WLR  1591;  TGA  Chapman  Ltd  v.  Christopher  [1998]  1  WLR  12  and  Globe  Equities  Ltd  v. 
Globe  Legal  Services  Ltd  (5  March  1999:  unreported). 

70.  In  the  latter  case,  Morritt  LJ,  giving  the  leading  judgment,  with  which  Butler-Sloss 

and  Sedley  LJJ  agreed,  made  a  number  of  observations  on  the  first  principle  set  out  by 

Balcombe  LJ  in  Symphony  Group  PLC  v  Hodgson  [1994]  QB  179  at  192,  namely  that  "an 

order  for  the  payment  of  costs  by  a  non-party  will  always  be  exceptional".  He  pointed  out  that 

the  answer  to  the  question  as  to  the  standard  by  which  the  circumstances  of  a  given  case  were 

to  be  judged  exceptional  had  been  given  by  Phillips  LJ  in  Chapman  v  Christopher  [1998]  1 

WLR  12  at  20,  namely:  - 

"The  test  is  whether  they  (i.e.  the  features  relied  on)  are  extraordinary  in  the 
context  of  the  entire  range  of  litigation  that  comes  to  the  court." 

Morritt  LJ  continued:  - 

"I  would  also  comment  that  there  appears  to  me  to  be  a  danger  of  treating  the 
requirement  that  the  circumstances  are  "exceptional"  as  being  part  of  the 
Statute  to  be  applied.  It  is  not.  The  epithet  originates  in  the  first  proposition 
enunciated  by  Balcombe  LJ  in  Symphony  Group  PLC  v  Hodgson,  but  it  is 
based  on  what  Lord  Goff  said  in  Aiden  Shipping  Co.  Ltd  v  Interbulk  Ltd 
[1986]  1  AC  965,980. 

"In  the  vast  majority  of  cases,  it  would  no  doubt  be  unjust  to  make  an 
award  of  costs  against  a  person  who  is  not  a  party  to  the  relevant 
proceedings.  But  as  the  facts  of  this  case  show,  that  is  not  always  so." 
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In  none  of  the  cases  to  which  I  have  referred  have  "exceptional  circumstances" 
been  elevated  into  a  precondition  to  the  exercise  of  the  power;  nor  should  they 
be. 

Ultimately,  the  test  is  whether  in  all  the  circumstances  it  is  just  to  exercise  the 
power  conferred  by  subsections   (1)  and  (3)  of  section  51  of  the  Supreme 
Court  Act  1981  to  make  a  non-party  pay  the  costs  of  the  proceedings.  Plainly, 
in  the  ordinary  run  of  cases  where  the  party  is  pursuing  or  defending  the  claim 
for  his  own  benefit  through  solicitors  acting  as  such  there  is  not  usually  any 
justification  for  making  someone  else  pay  the  costs.  But  there  will  be  cases 
where  either  or  both  these  two  features  are  absent.  In  such  cases,  it  will  be  a 
matter  for  judgment  and  the  exercise  by  the  judge  of  his  discretion  to  decide 
whether  the  circumstances  relied  on  are  such  as  to  make  it  just  to  order  some 
non-party  to  pay  the  costs.  Thus,  as  it  seems  to  me,  the  exceptional  case  is  one 
to  be  recognised  by  comparison  with  the  ordinary  run  of  cases,  not  defined  in 
advance  by  reference  to  any  further  characteristic." 

71.  We  adopt  this  approach  in  the  current  appeal.  Mr.  Glennie  in  the  course  of  argument 
sought  to  persuade  us  that  in  cases  such  as  the  present,  where  a  parent  company  had  been 
made  liable  for  the  costs  of  proceedings  incurred  by  its  subsidiary,  the  criteria  upon  which 
such  orders  have  been  made  are  unclear,  and  that  this  court  should  lay  down  guidelines  for 
the  assistance  of  judges  of  first  instance  and  the  legal  profession.  We  have  considered  this 
request  with  care,  but  for  the  reasons  given  by  Morritt  LJ  in  the  passage  from  Globe  Equities 
Ltd  v.  Globe  Legal  Services  Ltd  which  we  have  cited,  we  do  not  think  that  such  an  exercise 
would  be  either  helpful  or  productive.  This  is  an  area  of  the  law  in  which  the  truism  that  each 
case  depends  on  its  individual  facts  is  particularly  applicable,  and  in  which  satellite  litigation 
(including,  of  course,  appeals)  is  to  be  discouraged.  Parliament  has  given  the  judiciary  an 
unfettered  discretion  to  make  orders  for  costs  which  are  just,  and  further  judicial  guidance 
beyond  that  which  exists  already,  designed  to  identify  what  may  or  may  not  be  just  in 
different  factual  circumstances  is,  in  our  judgment  both  unnecessary  and  likely  to  expand  the 
scope  for  further  argument. 

72.  Thus  we  approach  this  part  of  the  case  by  asking  the  simple  question:  on  the  facts  of 
this  case  was  the  judge  right  to  exercise  his  discretion  to  make  an  order  for  costs  against 
Latco?;  or  to  put  the  matter  in  a  more  technical  way:   does  the  judge's  decision  to  make  an 
order  against  Latco  exceed  the  generous  ambit  within  which  reasonable  disagreement  is 
possible  thereby  making  it  plainly  wrong?:  see  Bellenden  (formerly  Satterthwaite)  v 
Bellenden  [1948]  1  All  ER  343  at  345  per  Asquith  LJ,  cited  with  approval  in  G  v  G  (Minors: 
Custody  Appeal)  [1985]  1  WLR  647,  651/2  per  Lord  Fraser  of  Tullybelton:  see  also 
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Hadmoor  Productions  Ltd  v  Hamilton  and  Another  [1983]  1  AC  191  at  220B-C,  E  per  Lord 
Diplock. 

73.  The  essence  of  Lloyd  J's  judgment  on  this  point  appears  at  page  12  of  the  transcript  of 
his  judgment,  where  he  summarises  his  reasons  for  making  the  order  against  Latco  in  the 
following  terms: 

"My  principal  reasons  are  that  this  company  is  not  and  was  not  a  trading 
company,  that  it  has  had  no  realisable  assets  beyond  the  tiny  credit  balance  in 
its  bank  account  and  that  it  is,  on  any  footing,  insolvent;  and  that  the  effective 
decision  to  contest  the  petition  was  a  decision  taken  by  Latco  to  make 
available  the  funds  for  the  conduct  of  that  defence.  In  my  judgment,  the 
circumstances  of  this  case  show  that,  in  so  doing,  Latco  was  consulting  its  own 
interests  and  not  that  of  Latreefers,  and  that  makes  it  appropriate  to  order  Latco 
to  pay  those  costs." 

The  judge  added  that  the  costs  were  not  the  whole  costs  of  the  petition,  because  Latco  could 
not  be  made  liable  for  such  costs  as  would  have  been  incurred  if  the  petition  had  gone  through 
on  an  uncontested  basis.  The  judgment,  therefore,  was  for  the  costs  of  the  petition  "in  so  far 
as  they  had  been  increased  by  Latco' s  opposition,  including  the  costs  of  the  two  contested 
hearings  before  the  judge." 

74.  In  reaching  his  conclusion,  Lloyd  J  directed  himself  correctly  on  the  principles  laid 
down  in  Aiden  Shipping  Co.  Ltd.  V  Interbulk  Ltd.  [1986]  AC  965,   and  considered  a  number 
of  the  subsequent  cases,  including  Abraham  v  Thompson  [1997]  4  All  ER  362  and  Chapman 
v  Christopher  [1998]  1  WLR  12.  He  accepted  Mr.  Pascoe's  argument  that  the  mere  fact  that 
Latco  had  funded  the  proceedings  was  not,  of  itself,  a  sufficient  reason  for  making  an  order 
for  costs  against  Latco.  He  considered,  and  distinguished  on  its  facts,  the  decision  of  Colman 
J  in  The  Kommunar  (No  3)  [1997]  1  Lloyds  Rep.  22.   Lloyd  J  also  specifically  rejected  Mr. 
Pascoe's  argument  that  because  it  had  transpired  that  the  Yard  was  itself  (as  Mr.  Pascoe 
argued)  being  champertously  funded  by  a  third  party,  to  make  an  order  for  costs  against  Latco 
would  result  in  the  Yard  receiving  the  benefit  of  the  champertous  agreement  which  was 
otherwise  unenforceable  as  being  contrary  to  public  policy. 

75.  Four  points  are  advanced  in  the  notice  of  appeal,  three  of  which  were  developed  in 
argument  before  us.  The  first  is  that  just  summarised.  Mr.  Glennie,  in  oral  argument,  accepted 
that  this  point  effectively  stood  or  fell  on  the  view  which  the  court  took  on  the  third  appeal 
(the  appeal  against  Toulson  J's  refusal  to  stay  the  proceedings  by  the  Yard  in  the  Commercial 
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Court)  and  for  the  reasons  we  have  already  given,  we  reject  it  as  a  ground  for  attacking  the 
exercise  of  Lloyd  J's  discretion  to  make  an  order  for  costs  against  Latco  in  the  winding  up 
proceedings. 

76.  The  second  ground  is  to  the  effect  that  the  judge,  having  correctly  held  that  funding  by 
Latco  of  Latreefers'  opposition  to  the  petition  was  not  of  itself  sufficient  to  justify  an  order 
against  Latco  under  section  51  nevertheless  held  that  the  effective  decision  to  contest  the 
petition  was  Latco' s  decision  to  make  available  funds  for  the  defence  and  that  was  sufficient 
to  justify  the  order  sought.   We  reject  this  ground,  which  fails  to  do  justice  to  the  judge' s 
judgment.   The  fact  of  funding,  as  the  judge  recognised,  is  only  the  first  step  in  the  argument. 
The  judge  then  had  to  consider  all  the  relevant  circumstances  of  the  case,  including,  of  course, 
the  nature  of  the  proceedings,  the  purpose  of  the  funding  and  the  merits  of  the  case  advanced 
by  Latreefers  in  the  winding  up.  The  judge  then  had  to  decide  whether  or  not,  in  all  the 
circumstances,  an  order  against  Latco  met  the  justice  of  the  case.  This  exercise  the  judge 
performed.  To  suggest  that  there  is  an  internal  inconsistency  within  the  judgment,  or  that  the 
judge  decided  the  point  on  the  mere  fact  of  funding  is  to  misread  the  judgment. 

77.  The  third  ground  of  appeal  is  that  the  judge  held  that  in  funding  Latreefers'  defence  to 
the  petition,  Latco  was  consulting  its  own  interests  and  not  those  of  Latreefers.  It  is  contended 
that  he  thereby  wrongly  failed  to  take  any  sufficient  account  of  the  principle  established  by 
The  Kommunar  (No  3)  [1997]  1  Lloyd's  Rep.  22  in  which  it  was  recognised  (in  the  context  of 
section  51  proceedings)  that  a  parent  company  has  a  legitimate  interest  in  preserving  and 
maximising  the  assets  of  its  subsidiary. 

78.  We  can  deal  shortly  with  this  point.  The  judge  distinguished  The  Kommunar  on  its 
facts,  and  in  our  judgment  was  plainly  right  to  do  so.  As  the  judge  put  it:- 

"So  far  as  funding  by  a  parent  company  is  concerned,  [counsel]  cited  in 
particular  The  Kommunar  which  is  a  very  different  case  on  the  facts  but  in 
which  Colman  J  refused  to  make  an  order  that  the  parent  company  be  jointly 
and  severally  liable  for  a  subsidiary's  costs  as  plaintiff  in  some  unsuccessful 
proceedings.  That  was  a  case  in  which  he  said  that  the  parent  company  stood 
to  gain  by  the  increase  in  the  assets  of  its  subsidiary  if  the  action  succeeded 
and  that  was  a  legitimate  motive  for  the  proceedings  and  for  lending  assistance 
to  the  subsidiary.  That  is,  I  think  a  very  different  case  both  on  the  facts  and  in 
the  relevant  analysis  from  the  present  case." 
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In  our  judgment,  The  Kommunar  lays  down  no  general  principle.   It  simply  decides  that  on 
the  facts  of  that  case  the  parent  company  in  question  had  a  legitimate  interest  in  preserving 
and  maximising  the  assets  of  its  solvent  subsidiary.    In  the  instant  case  the  question  is  not, 
as  in  The  Kommunar,  whether  the  parent  company's  funding  of  the  litigation  could  be 
justified  on  the  basis  that  the  interests  of  the  shareholders  were  synonymous  with  those  of  the 
parent  company;  the  proper  question  in  the  instant  case  is  whether  or  not  persistence  by  Latco 
in  the  defence  of  the  winding  up  petition  was  in  the  interests  of  Latreefers'  creditors   -  a 
proposition  to  which  there  could  only  be  one  answer.     Mr.  Glennie  invited  us,  if  we  were 
against  him  on  this  point,  to  hold  that  The  Kommunar  was  wrongly  decided.  For  the  reasons 
we  have  given,  we  think  it  neither  necessary  nor  appropriate  to  do  so. 

79.  The  fourth  ground  of  appeal  depended  in  substance  upon  the  proposition  that  there 
was  a  reasonable  possibility  that  the  debt  owed  by  Tangent  Shipping  to  Latreefers  would  be 
realised  in  the  winding  up  and  that,  accordingly,  the  judge  erred  in  principle  in  failing  to  take 
any  or  any  adequate  account  of  that  possibility.  Mr.  Glennie  realistically  recognised  that  the 
judgment  of  Langley  J  in  the  action  between  Latreefers  and  Tangent  Shipping  was  fatal  to  this 
point,  notwithstanding  that  the  judgment  may  be  subject  to  an  application  for  permission  to 
appeal.      Accordingly  we  need  say  no  more  about  this  ground  of  appeal. 

80.  In  our  view  it  is  necessary  to  bear  in  mind  that  Latreefers  is  insolvent.   The  evidence 
does  not  indicate  that  it  ever  had  sufficient  loan  or  share  capital  to  enable  it  to  perform  its 
contractual  obligations.    The  order  sought  by  the  winding  up  petition  was  opposed  in  the 
interests  of  Latco,  not  those  of  either  Latreefers  or  its  creditors.     In  our  judgment  the  answer 
to  the  simple  question  "is  it  just,  if  a  parent  company  in  these  circumstances  chooses,  for  its 
own  reasons,  to  defend  a  winding  up  petition  brought  against  its  subsidiary  by  the  latter' s 
principal  creditor  to  order  it  to  pay  the  costs?"  is  in  the  affirmative. 

81.  For  all  these  reasons,  there  is  in  our  judgment  no  substance  in  any  of  the  grounds  of 
appeal  against  the  order  for  costs  against  Latco  made  by  Lloyd  J.   Far  from  being  an 
inappropriate  exercise  of  judicial  discretion,  we  think  that  the  judge  was  plainly  right  to  make 
the  order,  and  the  appeal  must  be  dismissed. 

Conclusion 
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82.      For  all  these  reasons  we  dismiss  the  appeals 

(a)  of  Latreefers  from  the  orders  of  Lloyd  J  made  on  21st  December  1998  and  27th  May 
1999; and 

(b)  of  Latco,  Mr  Henriksen  and  Latmar  from  the  order  of  Toulson  J  made  on  10th  June  1999. 
Order:  Appeal  dismissed.   Order  as  per  minute  of  order. 
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The  Attorney  General  of  Canada 

(Defend am)  Appellant: 

and 

Inuit  Tapirisat  of  Canada  and  the  National 
Anti-poverty  Organization  (Plaintiffs) 
Respondents. 

3  980;  February  12;  1980:  October  1, 

Present;  Las  kin  C.J.  and  Marttand,  Dickson,  Beetz, 
Estey,  Mclntyre  and  Chouinard  J  J, 

ON  APPEAL  FROM  THE  FEDERAL  COURT  OF 
APPEAL 

Administrative  law  —  Decision  of  CRTC  —  Review 
by  Governor  in  Council  —  Rules  of  natural  justice  and 
duty  of  fairness  —  Whether  Governor  in  Council  sub- 
ject to  judicial  review  —  National  Transportation  Act, 
R.S.C,  1970,  c.  N-!7  as  amended,  s.  64  - — <  Railway 
Act,  R.S.C.  1970,  c.  R-2  as  amended,  ss.  320,  321(1)  — 
Interpretation  Act,  R.SC  i970,  c.  1-23,  s.  28. 


After  the  approval  by  the  CRTC  of  a  new  rate 
structure  for  Bell  Canada,  the  plaintiffs-respondents 
appealed  the  CRTC  decision  to  the  Governor  General  in 
Council  pursuant  to  s.  64(1)  of  the  National  Transpor- 
tation Act.  Their  petitions  having  been  denied,  theB 
respondents  attacked  the  decisions  of  the  Governor  Gen-^ 
eral  in  Council  alleging  that  thev  had  not  been  given  a=i 

hearing  in  accordance  with  the  principles  of  natural^ 
justice.  This  appeal  arises  from  an  application  made  in- 
the  Trial  Division  of  the  Federal  Court  for  an  order 
striking  out  the  plaintiffs'  statement  of  claim  on  the 
ground  that  the  statement  disclosed  "no  reasonable 
cause  of  action1'.  The  application  was  granted  but  the 
Federal  Court,  of  Appeal  set  aside  the  order  of  the  Trial 
Division  judge.  Hence  the  appeal  Jo  this  Court. 

Held:  The  appeal  should  be  allowed. 

The  substance  of  the  question  before  this  Court  in  this 
appeal  is  whether  there  is  a  duty  to  observe  natural 
justice  in,  or  at  least  a  duty  of  fairness  incumbent  on, 
the  Governor  in  Council  in  dealing  with  parties  such  as 
the  respondents  upon  their  submission  of  a  petition 
under  s.  64(  1 )  of  the  National  Transportation  Act. 

Such  petitions  are  to  be  contrasted  with  the  mech- 
anism, for  appeal  to  the  Federal  Court  of  Appeal  on 
questions  of  law  or  jurisdiction  provided  in  subs.  (2)  and 
following  of  s,  64.  The  courts  have  hetd  that  the  rules  of 
natural  justice  and  the  duty  to  act  fairly  depend  on  the 


Le  procureur  general  du  Canada 

(Defendeur)  Appelant,  iTAB  6  1 

et  |  

Inuit  Tapirisat  of  Canada  et  ['Organisation 
nationals  d'anti-pauvrete  (Demanderesses) 
fntimees. 

1980:  12  fevrier;  1980:  7  ociobre. 

Presents:  Lejuge  en  chef  Laskin  et  lesjuges  Martland, 
Dickson,  Beet?.,  Estey,  Mclntyre  et  Chouinard. 

EN  APPEL  DE  LA  COUR  D'APPEL  FEDERALE 

Droit  administratif —  Decision  du  CRTC  —  Revi- 
sion du  gouverneur  en  conseil  —  Regies  de  justice 
nature! ie  et  obligation  d'agir  e  quit  ab  lenient  —  C on t role 
judicial  re  du  gouverneur  en  conseil  ou  non  --■  Loi 
nation  ale  sur  les  transports,  S.R.C  i  970,  chap,  N- 17  et 
modifications,  art.  64  —  Loi  sur  les  c  hem  ins  de  fert 
S.R.C.  1970,  chap.  R-2  et  modifications,  art.  320, 
32! (ij  —  Loi  ^interpretation,  S.R.C.  1970,  chap.  1-23, 
art.  28. 

Apres  {'approbation  par  le  CRTC  d  une  nouvelic 
structure  de  tarifs  pour  Bell  Canada,  les  demanderesses- 
intimees  ont  appele  de  la  decision  du  CRTC  au  gouver- 
neur en  conseil  conformement  au  par,  64(1)  de  la  Loi 
Rationale  sur  les  transports.  Leur  requete  ayant  ete 
rcjctcc,  les  intimces  ont  conteste  les  decisions  du  gouver- 
neur en  conseil  alleguant  qu'elles  n'ont  pas  eu  d'au- 

dience  con  forme  aux  principes  de  justice  naturelle.  Cc 
pourvoi  dccoule  d'une  demands  udrcssec  a  la  Division  de 
premiere  instance  de  la  Cour  federate  visant  la  radiation 
de  la  declaration  des  demandercsses  pour  le  motif  qu'ellc 
nc  revele  «aucunc  cause  raisonnabie  d7acUon».  La  decla- 
ration a  ete  accueillie,  mats  la  Cour  d'appel  federale  a 
infirmc  lordonnance  du  jugc  dc  Ea  Division  de  premiere 
instance.  DJou  le  pourvoi  a  cettc  Cour. 

Arret:  Le  pourvoi  est  accueilti. 

Le  fond  de  la  question  soumise  a  cette  Cour  en 
l  espccc  est  de  savoir  si  le  gouverneur  en  conseil  a 
('obligation  d'observer  les  regies  de  justice  naturelle  Ou, 
du  moms  ^obligation  d'agir  equitablement,  lorsqu'i!  exa- 
mine une  requete  que  des  parties  comme  les  intimees  ont 
presentee  en  vertu  du  par  64(1)  de  la  Loi  nationale  sur 
les  transports, 

II  faut  souligner  la  difference  entre  ces  requetes  et  le 
processus  d'appel  a  la  Cour  d'appel  federale  sur  des 
questions  de  droit  ou  de  competence  conformement  au 
par,  2  et  suivants  de  Tart.  64.  Les  tribunaux  ont  juge  que 
les  regies  de  justice  naturelle  et  le  devoir  d'agir  equita- 
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circumstances  of  the  case,  the  nature  of  the  inquiry  or 
Investigation,  the  subject  matter  that  is  being  dealt  with, 
the  consequences  on  the  persons  affected  and  so  forth. 
The  mere  fact  that  a  decision  is  made  pursuant  to  a 
statutory  power  vested  in  the  Governor  in  Council  does 
not  mean  that  it  is  beyond  review  if  the  latter  fails  to 
observe  a  condition  precedent  to  the  exercise  of  that 
power,  whether  such  power  is  classified,  as  administra- 
tive or  quasi-judicial.  However  in  this  case,  there  is  no 
failure  to  observe  a  condition  precedent  but  rather  the 
attack  is  directed  at  procedures  adopted  by  the  Gover- 
nor in  Council,  once  validly  seized  of  the  respondents5 
petitions.  The  very  nature  of  the  Governor  in  Council 
must  be  taken  into  account  in  assessing  the  technique  of 
review  which  he  adopted.  The  executive  branch  cannot 
be  deprived  of  the  right  to  resort  to  its  staff,  departmen- 
tal personnel  and  ministerial  members  concerned  with 
the  various  policy  issues  raised  by  a  petition. 


Under  s.  64(1),  the  Governor  in  Council  is  not  limited 
to  varying  orders  made  inter  partes  but  he  may  act  "of 
his  motion";  he  may  act  "at  any  time";  he  may  vary  or 
rescind  any  order,  decision,  rule  or  regulation  "in  his 
discretion".  Parliament  has  in  s.  64(1)  not  burdened  the 
Governor  in  Council  with  any  standards  or  guidelines  in 
the  exercise  of  its  rate  review  function.  Nor  were  proce- 
dural standards  imposed  or  even  implied.  The  discretion 
of  the  Governor  in  Council  is  complete  provided  he 
observes  the  jurisdictional  boundaries  of  s.  64(1).  Fur- 
thermore there  is  no  need  for  the  Governor  in  Council  to 
give  reasons  for  his  decision,  to  hold  any  kind  of  hearing, 
or  even  to  acknowledge  the  receipt  of  a  petition.  Where 
the  executive  branch  has  been  assigned  a  function  per- 
formable  in  the  past  by  the  Legislature  itself  and  where 
the  res  or  subject  matter  is  not  an  individual  concern, 
considerations  different  from  Nicholson  v.  Haldimand- 
Norfoik  Regional  Board  of  Commissioners  of  Police, 
[1979]  1  S  CR.  311,  arise.  In  such  a  circumstance  the 
Court  must  fall  back  upon  the  basic  jurisdictional  super- 
visory role  and  in  so  doing  construe  the  statute  to 
determine  whether  the  Governor  in  Council  has  per- 
formed its  functions  within  the  boundary  of  the  parlia- 
mentary grant  and  in  accordance  with  the  terms  of  the 
parliamentary  mandate. 

Further,  there  is  nothing  in  s.  64(1)  to  justify  a 
variable  yardstick  for  the  application  to  that  section  of 
the  principle  of  fairness  according  to  the  source  of  the 
information  piaced  before  the  Governor  in  Council. 
Once  the  proper  construction  of  the  section  is  deter- 
mined, it  applies  consistently  throughout  the  proceed- 
ings before  the  Governor  in  Council. 


blement  dependent  des  circonstances  de  1'affaire,  de  la 
nature  de  Tenquete  ou  investigation,  de  la  question 
traitcc,  des  consequences  pour  les  personnes  en  cause 
etc,  Lc  simple  fail  qu'une  decision  soil  prise  cn  vertu 
d'un  pouvoir  con  fere  par  la  Loi  au  gouverneur  en  conseil 
ne  signifie  pas  que  son  exercicc  cchappe  a  toute  revision 
si  ce  dernier  n'a  pas  res pc etc  une  condition  prealable  a 
Texercicc  de  ce  pouvoir,  que  ce  pouvoir  soit  classc 
comme  administratif  ou  quasi  judiciaire.  En  Tespcce 
cependant,  on  n'allegue  pas  la  violation  d'une  condition 
prealable,  mais  Taction  vise  plutot  les  procedures  adop- 
tees par  le  gouverneur  en  conseil,  une  fois  que  la  requete 
des  intimees  a  etc  validcment  soumise.  II  faut,  dans 
revaluation  dc  la  technique  de  revision  adoptee  par  le 

gouverneur  en  conseilT  tenir  compte  de  la  nature  meme 
de  l'organismc.  On  nc  pcut  priver  FExecutif  de  son  droit 

d'avoir  recours  a  son  personnel,  aux  fonctionnaires  du 
ministers  des  ministres  tnembres  du  conseil  concerncs 
par  les  notnbrcuses  questions  d'interet  public  sou  levees 
par  la  requete. 

Le  paragraphs  64(1)  ne  limite  pas  Taction  du  gouver- 
neur en  conseil  a  la  modification  des  ordonnances  inter 
partes;  jl  pcut  agir  «de  son  propre  mouvemenU,  «en  tout 
temps'  il  peut  modifier  ou  rescinder  toute  ordonnance, 
decision,  regie  ou  reglcment  «a  sa  discretions,  Le  legisla- 
teur  na  pas  impose  au  gouverneur  en  conseil  par  lc  par. 
64(1)  de  normcs  ou  de  regies  applicable^  a  Tcxcrcicc  dc 
sa  fonction  de  revision  des  tarifs.  II  n'a  pas  impose  non 
Bplus  de  normes  de  procedure  expresses  ou  meme  implies- 
^tes.  Le  gouverneur  en  conseil  a  entiere  discretion  dans  la 
§mesure  ou  il  respecte  les  limites  de  competence  fixees 
gpar  le  par.  64(1).  De  plus,  le  gouverneur  en  conseil  n'a 
^pas  a  motiver  sa  decision,  a  tenir  quelque  audience  que 
ce  soit  ni  meme  a  accuser  reception  d'une  requete.  Si 
TExecutif  s'est  vu  attribuer  une  fonction  auparavant 
rcmplie  par  lc  legislatif  lui-mcmc  et  que  la  res  ou  1  objet 
n'est  pas  dc  nature  personnel^  des  considerations  diffe- 
rentes  de  celles  de  Tar  ret  Nicholson  c.  Haldimand- Nor- 
folk  Regional  Board  of  Commissioners  of  Police, 
[1979]  1  R.C.S.  311,  entrent  en  jeu.  En  pareil  cas,  la 
Cour  doit  revenir  a  son  role  fondamental  de  surveillance 
de  la  competence  et,  ce  faisant,  interpreter  la  loi  pour 
etablir  si  lc  gouverneur  en  conseil  a  rempli  ses  fonctions 
dans  les  limites  du  pouvoir  et  du  mandat  que  lui  a 
confies  lc  Icgislateur. 

De  plus,  rien  au  par.  64(1)  ne  justifie  ladoption  d'un 
critcre  variable  pour  appliquer  a  ce  paragraphe  le  prin- 
cipe  d'equite  selon  la  source  des  renscigncments  commu- 
niques au  gouverneur  cn  conseil,  Une  fois  etablie,  la 
bonne  interpretation  a  y  donner  s'applique  a  Tcnscmblc 
des  procedures  devant  le  gouverneur  cn  conseil. 
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Ross  v.  Scottish  Union  and  National  Insurance  Co. 
(1920),  47  O.L.R,  308;  Wiseman  v.  Borneman,  [1971] 
A,C  297;  Pearlberg  v.  Vartyy  [1972]  1  W1,R.  534; 
Russell  v.  Duke  of  Norfolk,  [1949]  I  All  E.R.  109; 
Selvarajan  v.  Race  Relations  Board,  [1976]  1  Ail  E.R, 
12;  Border  Cities  Press  Club  v.  Attorney  General  for 
Ontario,  [1955]  1  D,l,R,  404;  Manineau  v.  Matsqui 
Institution  (No,  2}y  [1980]  1  S.CR.  602;  Re  Davisvitie 
Investment  Co.  Ltd.  and  City  of  Toronto  et  al.  (1977), 
15  0,R,  (2d)  553;  Alliance  des  Professeurs  Calholiques 
de  Montreal  v.  Commission  des  Relations  Ouvrieres  de 
la  Province  de  Quebec,  [1953]  2  S.C  R.  140;  Bates  v. 
Lord  Hail  shorn,  [1972]  I  W.L.R.  1373;  Essex  County 
Council  v.  Minister  of  Housing  (1967),  66  L.CR.  23, 
referred  to;  Nicholson  v.  Haldimand- Norfolk  Regional 
Board  of  Commissioners  of  Police,  [1979]  1  S.CR, 
311,  considered. 

APPEAL  from  a  judgment  of  the  Federal  Court 
of  Appeal1,  setting  aside  the  order  of  the  Trial 
Division.  Appeal  allowed  and  order  of  the  Trial 
Division  restored, 

t\  A  Bowie,  and  H>  L,  MoloL  for  the  defend- 
ant, appellant. 

B,  A.  Crane,  Q, C,  and  Andrew  J.  Roman,  for 
the  plaintiffs,  respondents. 

o 
o 

The  judgment  of  the  Court  was  delivered  by 

(M 
□ 
CD 

O 

Estf.y  J. — This  appeal  relates  to  the  proper  § 
disposition  of  an  application  made  in  the  Trial 
Division  of  the  Federal  Court  of  Canada  for  an 
order  pursuant  to  the  rules  of  that  Court  striking 
out  the  statement  of  claim  and  dismissing  this 
action  on  the  grounds  that  the  statement  of  claim 
discloses  "no  reasonable  cause  of  action".  Mr. 
Justice  Marceau  of  the  Trial  Division  of  the  Fed- 
eral Court  allowed  the  application,  struck  out  the 
statement  of  claim,  and  dismissed  the  action.  The 
Federal  Court  of  Appeal  set  aside  the  order  of  the 
Trial  Division  although  in  doing  so  found  that 
there  was  no  basis  for  the  relief  sought  in  the 
statement  of  claim  except  with  regard  to  one  issue 
to  which  1  will  make  reference  later,  The  effect, 
therefore,  of  the  disposition  below  is  that  if  left 
undisturbed,  the  matter  would  go  to  trial  on  the 
basis  of  the  pleadings  as  they  now  stand. 


Jurisprudence:  Ross  v.  Scottish  Union  and  National 
Insurance  Co.  (1920),  47  O.L.R.  308;  Wiseman  v. 
Borneman,  [1971]  A  C.  297;  Pearlberg  v.  Vany,  [1972] 
1  WX.R.  534;  Russell  v.  Duke  of  Norfolk,  [1949]  1  All 
E.R.  1 09;  Selvarajan  v.  Race  Relations  Board,  [1976]  1 
All  E.R.  J  2;  Border  Cities  Press  Club  v.  Attorney 
General  for  Ontario,  [1955]  1  D.LR.  404;  Martineau  c. 
^Institution  de  Matsqui  (n»  2j,  [1980]  I  R.CS.  602;  Re 
Davis vi lie  investment  Co.  Ltd.  and  City  of  Toronto  et 
al  (1977),  15  O.R.  (2d)  553;  Alliance  des  Professeurs 
Catholiques  de  Montreal  c.  Commission  des  Relations 
Ouvrieres  de  la  Province  de  Quebec,  [1953]  2  R.CS, 
140;  Bates  v.  Lord  Hail  sham,  [1972]  1  W.L.R,  1373; 
Essex  County  Council  v.  Minister  of  Housing  (1967), 
66  L.G.R.  23;  arret  examine:  Nicholson  c.  Haldimand- 
Norfolk  Regional  Board  of  Commissioners  of  Police, 
[1979]  1  R.CS.  311. 

POURVOI  a  Tencontre  d]un  arret  de  la  Cour 
dVappel  federale qui  a  infirme  Tordonnancc  de  la 
Division  de  premiere  instance,  Pourvoi  accueilli  et 
ordonnance  de  la  Division  de  premiere  instance 
retablie, 

E.  A,  Bowie,  et  H.  L.  Moloty  pour  le  defendeur, 
appelant, 

B.  A.  Crane,  c.r.,  et  Andrew  X  Roman,  pour  les 
demanderesses,  intimces. 

Version  frangaise  du  jugement  de  la  Cour  rendu 
par 

Le  Juge  Estey- — Ce  pourvoi  a  trait  a  unc 
demande  adressee  a  la  Division  de  premiere 
instance  de  la  Cour  federate  du  Canada  visant  la 
radiation  de  la  declaration  et  le  rejet  de  Faction 
con  form  ement  aux  regies  de  la  Cour  fed  era  le,  pour 
le  motif  que  la  declaration  ne  revele  «aucune  cause 
raisonnable  d'action».  Le  juge  Marceau  de  la  Divi- 
sion de  premiere- instance  a  accueilli  la  demande, 
radie  la  declaration  et  rejete  Taction.  La  Cour 
d'appel  federate  a  infirme  Tordonnance  de  la  Divi- 
sion de  premiere  instance  mais,  ce  faisant,  clle  a 
conclu  que  le  redressement  demande  ne  se  fondait 
aucunement  sur  la  declaration,  sauf  sur  un  point 
dont  je  reparlerai  plus  loin.  Si  la  decision  de  la 
Division  d'appel  n'est  pas  modifiee,  Taffaire  ira  a 
audience  sur  la  base  des  procedures  ecrites 
existantes. 


1  [1979]  I  EC  710. 


1  JI979]  1  C.F. 710, 
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A  brief  outline  of  events  leading  up  to  these 
proceedings  will  be  helpful.  The  Canadian  Radio- 
television  and  Telecommunications  Commission 
(herein  for  brevity  referred  to  as  the  CRTC),  in 
response  to  an  application  from  Bell  Canada,  con- 
ducted lengthy  hearings  concerning  a  proposed 
increase  in  telephone  rates  to  be  charged  to  sub- 
scribers in  the  provinces  of  Ontario  and  Quebec 
and  in  the  Northwest  Territories.  The  plaintiffs/ 
respondents  participated  in  these  hearings  as 
intervenants  throughout.  In  conducting  these  pro- 
ceedings, the  CRTC  was  proceeding  under  author- 
ity provided  in  the  Railway  Act,  R.S,C  1970,  c. 
R-2  as  amended,  the  National  Transportation  Act, 
R.S,C    1970,   c.   N-3  7   as   amended,   and  the 

Canadian  Radio- television  and  Telecommunica- 
tions Commission  Act,  S.C  1974-75-76,  c.  49,  We 
are  not  here  concerned  with  the  actual  proceedings 
before  the  CRTC.  The  balance  of  the  narrative 
can  best  be  set  out  by  quoting  from  the  statement 
of  claim  which,  because  this  is  an  application  for 
dismissal,  must  be  taken  as  proved, 

5.  On  June  1st,  1 977  the  CRTC  issued  its  decision  in  the 
matter,  which  decision  denied  some  of  the  relief  sought 
by  each  of  the  plaintiffs. 

6.  On  June  10th,  1977  JTC  [a  respondent  herein] 
appealed  the  decision  of  the  CRTC  to  the  Governor-in- 
Counesl  pursuant  to  section  64  of  the  National  Trans- 
portation Act,  requesting  the  Governor-in-Council  to  set 
aside  the  relevant  portion  of  the  decision  oT  the  CRTC 
and  to  substitute  its  own  order  therefor.  On  June  29lht 
1977  Bell  Canada  issued  a  reply  thereto.  While  ITC  was 
preparing  its  final  reply  to  the  reply  of  Bell  Canada,  the 
Governor- in-Council  decided  the  appeal  adversely  to 
ITC,  On  July  14th,  1977  Ordcr-m-CounciJ  P.C  1 977- 
2027  was  made,  ITCs  final  reply  was  never  submitted, 

7.  On  June  9th,  1977  NAPO  [a  respondent  herein]  also 
appealed  the  decision  of  the  CRTC  to  the  Governor-in- 
Council  pursuant  to  section  64  of  the  National  Trans- 
portation  Act,  to  which  Bell  Canada  prepared  a  reply 
dated  June  29th,  1977.  The  Govcrnor-in -Council  decid- 
ed this  appeal  adversely  to  NAPO  without  waiting  tti 
receive  the  final  reply  of  NAPO,  On  July  14th,  1977 
Order-in-Council  PC  1977-2026  was  made.  NAPCTs 
final  reply  was  never  submitted. 

8.  In  arriving  at  its  decision  the  Governor-in-Council, 
following  customary  practice,  allowed  no  oral  presenta- 
tion but  conducted  the  hearing  entirely  in  writing.  How- 
ever, following  the  usual  practice,  the  actual  written 


II  est  utile  de  rappeler  brievement  les  evene- 
ments  a  Forigine  de  ces  procedures.  Suite  a  une 
demande  de  Bell  Canada,  le  Conseil  de  la  radiodif- 
fusion  et  des  telecommunications  canadiennes 
(ci-apres  abrege  en  CRTC)  a  lenu  de  lengues 
audiences  sur  Paugmentation  envisagee  des  tarifs 
de  telephone  exiges  des  a  bonnes  des  provinces  de 
TOntario  et  de  Quebec  et  des  territoircs  du  Nord- 
Ouest  Les  demandercsses  intimees  ont  participe,  a 
titre  d'intervenantcs,  a  ces  audiences  du  debut  a  la 
fin,  Le  CRTC  agissait  en  vertu  du  pouvoir  que  lui 
confers  la  Lot  sur  les  chemins  defer,  S.R.C.  1970, 
chap,  R-2  et  modifications,  la  Loi  nationale  sur  les 
transports,  S  R  C  1970,  chap,  N-17  et  modifica- 
tions, et  la  Lot  sur  le  Conseil  de  la  radiodif fusion 

et  des  telecommunications  canadiennes,  S.C 
1974-75-76,  chap.  49.  Les  audiences  qu'a  tenues  le 
CRTC  ne  sont  pas  pertinentes  en  Pespece.  La 
meilleure  facon  d'exposer  les  fails  est  de 
reproduire  les  passages  suivants  de  la  declaration 
qu'il  faut  tenir  pour  averee  puisqu'il  s'agit  d'une 
demande  de  radiation. 

[traduction]  5.  Le  Pr  juin  1977,  le  CRTC  a  rendu  sa 
decision  dans  cette  affaire,  refusant  d Recorder  une 
partie  du  redrcsscment  demande  par  chacune  des 
demandcresses. 

86,  Le  10  juin  1977,  TTC  [intimec  en  fespece]  en  a 
^appele  de  la  decision  du  CRTC  au  gouverneur  en  conseil 
?conformcment  a  Tart.  64  de  la  Loi  nationale  sur  les 

CD 

^transports,  lui  demandant  d'annuler  la  partie  pertinentc 
^dc  la  decision  du  CRTC  et  d\  substituer  son  propre 
decret-  Le  29  juin  1977,  Bell  Canada  a  produit  une 
reponse  a  cette  requcte.  Pendant  quTTC  prcparait  sa 
rcplique  a  la  reponse  de  Bell  Canada,  le  gouverneur  en 
conseil  a  tranche  Tappel  de  fagon  defavorable  a  ITC,  Le 
14  juillet  1977,  le  decret  CP.  1977-2027  a  ete  adopte. 
ITC  nTa  jamais  sou  mis  sa  repliquc. 

7,  Le  9  juin  1977,  TONAP  [intimee  en  Pespece]  en  a 
egalement  appele  de  la  decision  du  CRTC  au  gouver- 
neur en  conseil  conformement  a  Tart.  64  de  [a  Loi 
nationale  sur  les  transports,  et  Bell  Canada  a  presente 
une  reponse  en  date  du  29  juin  1977.  Le  gouverneur  en 
conseil  a  tranche  cet  appel  de  fa$on  defavorable  a 
l'ONAP  sans  attendre  dc  recevoir  la  replique  de  cette 
dernicre,  Le  14  juillet  1977,  le  decret  CP.  1977-2026  a 
etc  adopte.  L'ONAP  n'a  jamais  soumis  sa  replique, 

H.  Pour  arrivcr  a  sa  decision,  suivant  fa  pratique  habi- 
tuellc,  le  gouverneur  en  conseil  n'a  pas  per  mis  d 'argu- 
mentation orale,  mais  a  tcnu  Taudition  entieremcnt  par 
ecrit.  Cependant,  suivant  la  pratique  ordinaire,  le  tcxte 
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submissions  of  the  parties  were  not  presented  to  the 
members  of  the  Governor-m-Council  but  rather,  evi- 
dence and  opinions  were  obtained  from  officials  of  the 
Department  of  Communications  as  to: 

a)  What  that  Department  thought  were  the  positions 
of  the  parties  in  the  appeal; 

b)  The  position  of  the  Department,  or  certain  officials 
thereof,  in  relation  to  the  facts  and  issues  in  the 
appeal; 

c)  Whether  cither  or  both  of  the  appeals  should  be 
allowed.  None  of  this  evidence  or  these  opinions  have 
ever  been  communicated  to  the  appellants  (plaintiffs 
herein), 

9.  The  CRTC  was  requested  by  the  GovernoMn-Council 
to  submit  its  views  as  to  the  disposition  of  the  appeals. 
These  views  of  the  CRTC  were  neither  made  available 
to  the  appellants  (plaintiffs  herein)  by  the  CRTC  itself, 
nor  by  theCovernor-in-CounciL 

10.  The  Minister  of  Communications,  at  the  meeting  of 
the  Governor-in-Council  at  which  the  appeals  were 
decided,  both  participated  in  the  making  of  the  decisions 
and  submitted  to  the  meeting  her  recommendation  that 
the  decision  be  that  the  appeals  be  disallowed,  together 
with  evidence  and  argument  in  support  of  this  recom- 
mendation. The  submissions  of  the  Minister  were  a 
conduit  for,  were  based  upon,  or  at  least  included  evi- 
dence, opinions  and  recommendations  from  the  CRTC 
and  from  officials  of  her  Department.  Neither  the  con-  o 
tent  of  these  opinions  and  recommendations  nor  of  any  r 
evidence  or  argument  submitted  in  support  thereof  has  = 
ever  been  communicated  to  the  appellants  (plaintiffs  | 
herein),  and  hence  the  plaintiffs  have  been  denied  an  ? 
opportunity  to  make  a  reply  thereto;  yet  the  two  deci- 
sions and  the  resultant  Orders-in-Council  were  made  on 
the  basis  of  the  submissions  of  the  Minister. 

I  L  The  plaintiffs  submit  that  the  defendant  Governor- 
in-Council,  when  deciding  a  matter  on  a  petition  pursu- 
ant to  section  64  of  the  National  Transportation  Act,  is 
a  Federal  Board,  Commission  or  other  tribunal  within 
the  meaning  of  section  1  8  of  the  Federal  Court  Act, 

12.  The  plaintiffs  submit  that  the  defendant  Governor- 
in-Council  was  required  to  decide  these  appeals  himself 
and  to  reach  these  decisions  by  means  of  a  procedure 
which  is  fair  and  in  accordance  with  the  principles  of 
natural  justice 

13.  The  plaintiffs  submit  that  in  the  circumstances,  the 
Governor-in-Council  held  no  hearing  in  any  meaningful 
sense  of  that  word,  and  that,  therefore,  the  decisions  and 
Ordcrs-in-Council  made  pursuant  to  them  arc  nullities. 
Alternatively,  it  is  submitted  that  if  there  was  a  hearing, 


mcmc  des  mcmoires  des  parties  n'a  pas  ete  soumis  aux 
membres  du  gouverneur  en  conseil;  on  a  plutot  obtenu 
des  depositions  et  des  avis  de  fonctionnaires  du  ministere 
des  Communications  conccrnant: 

a)  1'opinion  du  ministere  sur  les  positions  des  parties  a 
Tappel; 

b)  la  position  du  ministere,  ou  de  certains  de  ses 
fonctionnaires,  quant  aux  faits  et  aux  questions  erj 
litige  en  appcl; 

c)  la  question  de  savoir  si  Tun  ou  Tautre  des  appels  ou 
les  deux  devraient  etre  accueillis.  On  n "a  jamais  com- 
munique aux  appelantes  (dcmandcrcsscs  en  l'espece) 
ccs  depositions  ou  ces  avis. 

9.  Le  gouverneur  en  conseil  a  demande  au  CRTC  dc 
faire  connaitre  son  opinion  sur  la  disposition  des  appels, 
Ces  opinions  n'ont  ete  communiquees  aux  appelantes 
(demandcrcsses  en  lespece)  ni  par  le  CRTC  lui^meme 
ni  par  le  gouverneur  en  conseil. 

10.  A  la  reunion  du  gouverneur  en  conseil  ou  tes  appels 
ont  ete  tranches,  le  ministre  des  Communications  a  a  la 
fois  participe  aux  decisions  qui  onr  e(e  prises  et  a  soumis 
au  conseil  sa  recommandation  de  rejet  des  appels,  de 
mcme  que  des  depositions  et  des  arguments  a  Tappui  de 
cette  recommandation.  Les  mcmoires  soumis  par  le 
ministre  ont  servi  a  transmcttrc  les  depositions,  opinions 
et  recommandations  du  CRTC  et  des  fonctionnaires  de 
son  ministere;  ils  etaicnt  fondes  sur  celles-ci  ou  du  moins 
les  comprcnaient.  Ni  ces  opinions  et  recommandations 
ni  aucune  deposition  ou  argument  soumis  a  leur  appui 
n'ont  jamais  ete  communiques  aux  appelantes  (deman- 
deresses  en  Tespece),  et  les  demandcrcsses  ont  par  conse- 
quent ete  privees  de  la  possibility  d'y  repondre;  pourtant 
les  deux  decisions  et  les  decrets  en  decoulant  ont  etc  pris 
sur  le  fondement  des  mcmoires  soumis  par  le  ministre. 

1  L  Les  demandercsscs  font  valoir  que  lorsque  le  gouver- 
neur en  conseil  defendeur  tranche  une  question  qui  lui 
est  soumisc  par  requete  conformcment  a  Tart.  64  de  la 
Lol  naiionale  sur  les  transports,  il  constitue  un  office, 
une  commission  ou  un  autre  tribunal  federal  au  sens  de 
Tart.  \#  de  la  Lot  sur  la  Cour  federate. 

12.  Les  demandcrcsses  font  valoir  que  le  gouverneur  en 
conseil  defendcur  ctait  rcquis  de  se  prononcer  personnel- 
lenient  sur  ces  appels  et  darriver  a  ces  decisions  en 
suivant  une  procedure  equitable  et  conforme  aux  princi- 
pes  de  justice  naturelle. 

13.  Les  demandcrcsses  font  valoir  que,  dans  les  circons- 
tances,  le  gouverneur  en  conseil  na  pas  tenu  dhaudiencc 
a  pro  pre  trie  nL  parler  et  que,  par  consequent,  les  decisions 
et  les  decrets  en  decoulant  sont  nuls.  Subsidiairement, 
dies  font  valoir  que,  s'il  y  a  eu  une  audience,  la  procc- 
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the  procedure  employed  did  not  result  in  a  fair  hearing, 
hence  the  decisions  and  orders  resulting  are  nullities. 

14.  Accordingly,  the  plaintiffs  pray  for  the  following 
relief: 

*0 

ii)  In  the  alternative,  a  declaration  that  the  procedure 
employed  by  the  Governor-in-Councii  in  these  two 
appeals  resulted  in: 

a)  no  hearing  having  been  held,  or  in  the 
alternative, 

b)  such  hearing  as  was  held  was  not  a  full  and  fair 
hearing,  in  accordance  with  the  principles  of  natu- 
ral justice. 

iii)  Such  other  relief  as  the  Court  deems  proper, 

*  This  paragraph  being  a  prayer  for  issuance  of  writ  of 
certiorari  was  omitted  as  the  respondents,  after  the 
judgment  of  the  court  of  first  instance  was  issued,  no 
longer  advanced  this  claim.  We  are  now  concerned  only 
with  para.  1 4(ii)  of  the  prayer  for  relief  in  which  a 
declaration  is  sought. 

Paragraph  14(H)  does  not,  of  course,  w  hen  read 
literally,  frame  a  proper  request  for  declaration. 
There  is  no  declaration  sought  with  reference  to 
any  rights  or  obligations  allegedly  arising  in  the 
parties  to  the  proceeding.  The  declaration  is  with 
reference  to  a  failure  to  hold  a  hearing,  or,  in  any 
case,  "a  full  and  fair  hearing"  without  reference  to 
any  statutory  or  other  right  or  duty  relating  to  the 
parties.  The  declaration  sought  should  have  related 
to  the  in ferent tally  alleged  invalidity  of  the  two 
Orders-tn-Council  issued  by  the  Governor-in- 
Council  in  response  to  the  petition  of  the  respond- 
ents, and  I  proceed  to  dispose  of  this  appeal  on  the 
basis  that  the  prayer  for  relief  was  so  framed. 


to  the  position  of  the  Governor  in  Council  when 


dure  suivic  a  cmpeche  qu"el3e  soit  equitable  et  que,  par 
consequent,  les  decisions  et  les  decrets  en  resultant  sent 
nuls. 

14,  Les  demande  resses  requierent  done  les  mesures  cor- 
rectives suivantes: 

*i) 

ii)  A  litre  subsidiaire,  une  declaration  portant  que,  vu 
la  procedure  suivie  par  le  gouverneur  en  conseil  dans 
ces  deux  appcls, 

a)  aucune  audition  n'a  etc  tenue,  on,  subsidiaire- 
ment, 

b)  1'audition  tenue  n'a  etc  ni  complete  m  equitable, 
et  ce  contrairement  aux  principes  de  justice 
naturelle. 

iii)  Tout  autre  redressement  que  la  Cour  estime 
approprie. 

*  Cet  alinea  relatif  a  la  delivrance  d'un  bref  de  certio- 
rari a  etc  omis  vu  qu'une  fois  la  decision  de  premiere 
instance  rendue,  les  intimecs  ont  abandonne  cette 
demande.  Le  seul  alinea  sou  mis  est  Tal.  14ii)  de  la 
demande  de  redressement  qui  vise  a  obtcnir  une 
declaration. 

L'alinea   14ii)  ne  formule  pas,  en  soi,  ane 
demande  reguliere  de  declaration.  On  n'y  reclame 
aucune  declaration  concernant  des  droits  ou  obli- 
gations qui  incomberaicnt  aux  parties  a  Tinstance. 
^La  declaration  se  rapportc  au  defaut  de  tenir  une 
^audience  ou  a  tout  le  moins  «une  audience  com- 
plete et  equitable»  sans  reference  a  aucun  droit  ni 
^obligation  prevu  par  la  loi  ou  autrement  et  incom- 
bant  aux  parties.  La  declaration  demandee  aurait 
du  viser  implicitement  Tinvalidite  alleguee  des 
deux  decrets  adopt es  par  le  gouverneur  en  conseil 
a  la  requete  des  intimees,  et  je  me  propose  dc 
statucr  sur  ce  pourvoi  en  tenant  pour  acquis  que  la 
demande  de  redressement  est  formulce  on  ce  sens. 

Comme  je  1'ai  dit,  ii  faut  tenir  tens  les  faits 
allegues  dans  la  declaration  pour  averes.  Sur  une 
requete  comme  celle-ci,  un  tribunal  doit  rejeter 
faction  ou  radier  une  declaration  du  demandeur 
seulcment  dans  les  cas  evidents  et  lorsqu'il  est 
convaincu  qu'il  s'agit  d*un  cas  «au-deia  de  tout 
doute»;  Ross  v.  Scottish  Union  and  National  In- 
surance Co.1  En  Tespece,  dans  sa  defense,  Bell 
Canada  a  souleve  une  question  de  droit;  quelle  est 
la  position  du  gouverneur  en  conseil  lorsqu  i!  agit 


As  I  have  said,  all  the  facts  pleaded  in  the 
statement  of  claim  must  be  deemed  to  have  been 
proven.  On  a  motion  such  as  this:  a  court  should,  of 
course,  dismiss  the  action  or  strike  out  any  claim 
made  by  the  plaintiff  only  in  plain  and  obvious 
cases  and  where  the  court  is  satisfied  that  "the 
case  is  beyond  doubt":  Ross  v.  Scottish  Union  and 
National  insurance  Co, 2  Here  Bell  Canada  in  its 
statement  of  defence  has  raised  the  issue  of  law  as 


2  (1920),  47  O.L.R,  308  (App,  Div.). 


2  (1920),47  0.L.R.  308  (Drv.  App.). 
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acting  under  s.  64  of  the  National  Transportation 
Act,  supra,  and  the  power  and  jurisdiction  of  the 
court  in  relation  thereto.  The  issue  so  raised 
requires  for  its  disposition  neither  additional 
pleadings  nor  any  evidence.  I  therefore  agree  with 
respect  with  the  judge  of  first  instance  that  it  is  a 
proper  occasion  for  a  court  to  respond  in  the 
opening  stages  of  the  action  to  such  an  issue  as  this 
application  raises, 

The  defendants  other  than  Bell  Canada  corn- 
prise  the  occupant  of  the  office  of  the  Governor 
General  of  Canada  at  the  time  of  the  commence- 
ment of  these  proceedings  and  the  then  members 
of  the  federal  Cabinet,  collectively  described  in  the 
style  of  cause  as  the  Governor  in  Council.  I  note 
that  the  term  is  defined  in  the  Interpretation  Act, 
R  S,C.  1970,  c.  1-23,  s.  28  in  the  following  way: 

■"'Governor  in  Council",  or  "Governor  General  in  Coun- 
cil11 means  the  Governor  General  of  Canada,  or  person 
administering  the  Government  of  Canada  for  the  time 
being,  acting  by  and  with  the  advice  of,  or  by  and  with 
the  advice  and  consent  of,  or  in  conjunction  with  the 
Queen's  Privy  Council  for  Canada. 

The  more  traditional  procedure  has  been  to  join 
only  the  Attorney  General  of  Canada  as  a  party 
representing  the  Governor  in  Council.  Exception  8 

was    taken    to   the   particular   procedure   in   the  s 
motion  for  dismissal  but  the  learned  trial  judge  did 
not  find  it  necessary  to  refer  to  the  matter  because  § 
he  dismissed  the  action;  and  the  Federal  Court  of  ^ 
Appeal  did  not  deal  with  it.  Because  of  the  disposi- 
tion I  shall  propose,  the  matter  docs  not  require  an 
answer  to  the  second  request  in  the  appellant's 
application  wherein  the  applicant  asks  that  the 
claim  be  struck  out  as  against  all  named  defend- 
ants other  than  the  Attorney  General  of  Canada. 

The  CRTC  proceedings  concerned  the  applica- 
tion by  Bell  Canada  for  approval  under  s.  320  of 
the  Railway  Act,  supra,  of  those  telephone  tolls 
proposed  to  be  charged  by  Bell  Canada  for  its 
services  in  areas  including  the  Northwest  Territo- 
ries. Section  321(1)  of  the  Railway  Act,  supra, 
requires  that  "all  tolls  shall  be  just  and  reasonable 
.  .  Subsection  (2)  prohibits  ''unjust  discrimina- 
tion" and  subs.  (3)  authorizes  the  CRTC  to  deter- 
mine "as  a  question  of  fact"  whether  or  not  there 
has  been  unjust  discrimination  or  unreasonable 


en  vertu  de  Tart.  64  de  la  Lot  naiionale  sur  les 
transports,  precitec,  ct  en  quoi  consistent  le  pou- 
voir  et  la  competence  du  tribunal  a  cet  egard? 
Aucune  plaidoirie  additionnelle  ni  aucunc  preuve 
ne  sont  necessaires  pour  trancher  cette  question, 
Par  consequent,  je  souscris  a  Popinion  du  juge  de 
premiere  instance  selon  laquelle  il  s'agit  d*un  cas 
ou  le  tribunal  peut  a  bon  droit  trancher  pareille 
question  au  stade  preliminairc  de  Taction. 

Les  defendeurs,  autre  que  Bell  Canada,  com- 
prennent  le  gouverneur  general  du  Canada  en 
fonction  a  Tepoque  ou  ces  procedures  ont  ete  insti- 
tutes et  les  membres  du  Cabinet  federal  de  Tepo- 
que,  appeles  collectivement  dans  Tintitule  le  gou- 
verneur en  conseil.  Cette  expression  est  definie 
comme  suit  dans  la  Loi  d*  interpretation,  S.R.C. 
1970,  chap.  1-23,  art.  28: 

^gouverneur  en  conseil*  ou  ^gouverneur  general  en  con- 
seil, designe  le  gouverneur  general  du  Canada  ou  la 
personne  exercant  alors  le  gouvernement  du  Canada, 
agissant  sur  et  avec  Tavis  du  Conseil  prive  de  la  Reinc 
pour  le  Canada,  ou  sur  et  avec  Tavis  et  du  consent  ement 
dudit  Conseil  ou  de  concert  avec  ee  dernier. 

La  procedure  habituelle  consiste  a  ne  joindre 
que  le  procureur  general  du  Canada  comme  partie 
representant  le  gouverneur  en  conseil.  On  s'est 

oppose  a  la  procedure  suivie  dans  la  demande  de 

rejet,  mais  le  juge  de  premiere  instance  n'a  pas 
estime  necessaire  de  trailer  de  cette  question  parce 
quril  a  rejete  Taction;  la  Cour  d'appel  federale  n*en 
a  pas  parle.  Vu  la  conclusion  a  laquelle  j' arrive,  il 
n'est  pas  necessaire  de  repondre  a  la  seconde 
demande  du  requerant  qui  sollicite  la  radiation  de 
la  declaration  a  Fegard  de  tous  les  defendeurs  sauf 
du  procureur  general  du  Canada, 

Les  audiences  du  CRTC  portaient  sur  la 
demande  presentee  par  Bell  Canada  con  for  me- 
ment  a  Tart,  320  de  la  Loi  sur  les  chemins  de  fer, 
precitee,  pour  faire  approuver  les  taxes  de  tele- 
phone qu'elle  se  propose  d'exiger  pour  ses  services 
dans  certaines  regions  dont  les  territoires  du  Nord- 
Ouest.  Le  paragraphe  321(1)  de  la  Loi  sur  les 
chemins  de  fer,  precitee,  dispose  que  «toutes  les 
taxes  doivent  etre  justes  et  raisonnables  .  .  .».  Le 
paragraphe  (2)  intcrdit  la  "discrimination  injuste» 
et  le  par.  (3)  autorise  le  CRTC  a  determiner 
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preference.  The  National  Transportation  Act, 
supra,  makes  further  provision  for  such  hearings 
by  the  CRTC  and  for  appeals  therefrom;  and  we 
are  here  principally  concerned  with  s.  64  of  that 
statute,  as  amended  by  R.S.C.  1970  (2nd  Supp,), 
c  10,  65  (Schedule  II,  Item  32).  It  provides  as 
follows; 


64.  (1)  The  Governor  in  Council  may  at  any  time,  in 
his  discretion,  either  upon  petition  of  any  party,  person 
or  company  interested,  or  of  his  own  motion,  and  with- 
out arty  petition  or  application,  vary  or  rescind  any 
order,  decision,  rule  or  regulation  of  the  Commission, 
whether  such  order  or  decision  is  made  inter  partes  or 
otherwise,  and  whether  such  regulation  h  general  or 
limited  in  its  scope- and  application;  and  any  order  that 
the  Governor  in  Council  may  make  with  respect  thereto 
is  binding  upon  the  Commission  and  upon  all  parties. 

(2)  An  appeal  lies  from  the  Commission  to  the  Feder- 
al Court  of  Appeal  upon  a  question  of  law,  or  a  question 
of  jurisdiction,  upon  leave  therefor  being  obtained  from 
that  Court  upon  application  made  within  one  month 
after  the  making  of  the  order,  decision,  rule  or  regula- 
tion sought  to  be  appealed  from  or  within  such  further 
time  as  a  judge  of  that  Court  under  special  circum- 
stances allows,  and  upon  notice  to  the  parties  and  the 
Commission,  and  upon  hearing  such  of  them  as  appear 
and  desire  to  be  heard;  and  the  costs  of  such  application 
arc  in  the  discretion  of  that  Court. 

The  foregoing  statutes  were  enacted  at  a  time 
when  the  approval  of  telephone  tariffs  was  a  func- 
tion of  the  Canadian  Transport  Commission  and 
its  predecessors.  By  the  Canadian  Radio-televi- 
sion and  Telecommunications  Commission  Acty 
supra,  ss,  14,  17  and  Schedule  Items  2  and  5,  the 
CRTC  was  assigned  these  responsibilities  with  ref- 
erence to  telephones  and  telegraphs. 

The  two  respondent  organizations  participated 
"actively  throughout  the  hearing"  (to  quote  from 
the  statement  of  claim)  in  the  Bell  Canada 
application  "to  increase  the  rates  charged  to  cus- 
tomers". Not  being  satisfied  with  the  decision  of 
the  CRTC,  the  two  respondents  had  the  alterna- 
tive of  appealing  to  the  Federal  Court  of  Appeal 
on  a  question  of  law  or  jurisdiction  (s.  64(2), 
supra)  or  of  filing  a  petition  with  the  Governor  in 


«comme  question  de  fait"  s'il  y  a  eu  ou  non  une 
discrimination  injustc  ou  une  preference  deraison- 
nable.  La  Lot  nationale  sur  les  transports,  prcci- 
tee,  contient  des  dispositions  supplementaires  con- 
cernant  la  tenue  des  audiences  du  CRTC  et  les 
appels  formes  contre  ses  decisions;  cn  Tespece,  il 
faut  tout  particulierement  s'arreter  a  Tart.  64  de 
cette  loi,  modifie  par  S.R.C.  1970  (2*  Supp.), 
chap.  10,  art.  65  (Annexe  II,  item  32).  En  void  le 
texte: 

64.  (1)  Le  gouverneur  en  conseil  peut  a  toute  epoque, 
a  sa  discretion,  soit  a  la  requete  d'une  partie,  personne 
ou  compagnie  interessee.  soit  dti  son  propre  mouvement 
ct  sans  aucune  requete  ni  demands  a  cet  egard>  modifier 
ou  resemder  toute  ordonnance,  decision,  regie  ou  regle- 
ment  de  la  Commission,  que  cette  ordonnance  ou  deci- 
sion ait  etc  rendue  inter  partes  ou  autrcment,  et  que  ce 
reglement  ait  une  portee  et  une  application  generates  ou 
restreintes;  et  tout  decret  que  le  gouverneur  en  conseil 
prend  a  cet  egard  lie  la  Commission  et  toutes  les  parties. 

(2)  Les  decisions  de  la  Commission  sont  susceptibles 
d'appcl  a  la  Cour  d'appel  federale  sur  une  question  de 
droit  ou  une  question  de  competence,  quand  une  autori- 
sation  a  cet  effet  a  cte  obtenue  de  laditc  Cour  sur 
demande  faitc  dans  le  delai  d'un  mois  apres  que  1 'ordon- 
nance, I'arret  ou  le  reglement  dont  on  veut  appeler  a  ete 
etabli,  ou  dans  telle  autre  limite  de  temps  que  le  juge 
8  permct  dans  des  circonstances  speeiates,  apres  avis  aux 
^parties  et  a  la  Commission,  et  apres  audition  de  ccux  des 
i  interests  qui  comparaissent  et  desirent  etre  entendus;  et 
§  les  frais  de  cette  demande  sont  a  la  discretion  dc  laditc 
^  Cour. 

Ces  lois  ont  ete  adoptees  a  Fepoque  ou  Tappro- 
bation  des  tarifs  relcvait  de  la  Commission  cana- 
dienne  des  transports  et  de  ses  predecesseurs,  La 
Loi  sur  le  Conseil  de  la  r ad iodif fusion  et  des 
telecommunications  canadiennes,  precitee,  art,  14, 
17  et  items  2  et  5  de  LAnnexe,  a  confie  ces 
responsabilites  au  CRTC  en  ce  qui  concerne  le 
telephone  et  le  telcgraphe. 

Les  deux  organisations  intimees  ont  [traduc- 
tion] aparticipe  activement  aux  audiences»  (je  cite 
la  declaration)  relative  a  la  demande  de  Bell 
Canada  «visant  a  augmenter  les  tarifs  exiges  des 
clients^,  Mecontcntes  de  la  decision  du  CRTC,  les 
deux  intimees  avaient  le  choix  d'interjeter  appel  a 
la  Cour  d'appel  federale  sur  une  question  de  droit 
ou  de  competence  (par,  64(2),  precite)  ou  de  pre- 
senter une  requete  au  gouverneur  en  conseil  lui 
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Council  lkto  set  aside  the  relevant  portion  of  the 
decision  of  the  CRTC  and  to  substitute  its  own 
order  therefor1'  (to  quote  from  para.  6  of  the 
statement  of  claim).  The  respondents  elected  to 
follow  the  latter  course.  The  record  does  not  reveal 
the  contents  of  the  respondents1  petition  and  argu- 
ments, if  any,  in  support  of  their  application  to  the 
Governor  in  Council  Paragraph  10  of  the  claim 
asserts,  and  I  treat  it  for  the  purposes  of  these 
proceedings  as  factually  correct,  that  the  Governor 
in  Council  received  recommendations  from  the 
Minister  of  Communications,  together  with  evi- 
dence and  argument  in  support;  evidence,  opinions, 
and  recommendations  from  the  CRTC;  reports 
from  officials  of  the  Department  of  Communica- 
tions; and  the  reply  of  Bell  Canada  to  each  of  the 
respondents'  petitions.  The  respondents  did  not 
receive  from  the  Governor  in  Council  the  contents 
of  the  recommendations  and  the  material 
described  in  para,  10  of  the  claim,  supra,  but 
apparently  did  receive  a  copy  of  the  Bell  Canada 
reply  to  the  petition.  The  Governor  in  Council 
denied  the  petitions  of  the  respondents  before  the 
respondents  had  filed  their  respective  responses  to 
Bell  Canada.  According  to  the  allegations  made  in 
the  statement  of  claim,  the  Governor  in  Council 
did  not  communicate  to  the  respondents  the  sub- 
stance of  the  material  received  from  the  Minister? 
and  other  sources  mentioned  above  and  did  not| 
invite  and  consequently  did  not  receive  the  | 
respondents'  comments  on  such  material.  No  oral  2 
hearing  occurred  in  the  sense  of  a  session  at  which 
the  Governor  in  Council  heard  the  petitioners  and 
the  various  respondents,  and  indeed  the  respond- 
ents do  not  insist  that  such  a  procedure  is  pre- 
scribed by  law  and  do  not  now  press  for  an  'oral1 
hearing.  Before  this  Court  the  respondents'  posi- 
tion was  principally  founded  on  the  failure  of  the 
Governor  in  Council  (a)  to  receive  the  actual 
petitions  of  the  respondents  and  (b)  to  afford  the 
respondents  the  opportunity  to  respond  to  the  case 
made  against  them  by  the  Minister,  the  depart- 
mental officials  and  the  CRTC,  To  a  much  lesser 
extent  the  respondents  objected  to  the  lack  of 
opportunity  to  answer  the  response  by  Bell  Canada 
to  the  petitions,  presumably  because  the  respond- 
ents had  already  encountered  at  length  the  argu- 
ments and  submissions  of  Bell  Canada  during  the 


demandant  d'annuler  la  partie  pertinente  de  la 
decision  du  CRTC  et  d'y  substituer  son  propre 
decret»  (par,  6  de  la  declaration),  Les  intimees  ont 
choisi  la  seconde  voie.  Le  contenu  de  la  requete  des 
intimees  et  leurs  arguments  a  Tappui  de  la 
demande  qu'elles  ont  adressee  au  gouverneur  en 
conseil,  ne  se  trouvent  pas  au  dossier.  Le  paragra- 
phs 10  de  la  declaration  affirme,  et  aux  fins  de  ces 
procedures  je  considere  ces  faits  comme  exacts, 
que  le  gouverneur  en  conseil  a  recu  des  recomrnan- 
dations  du  ministre  des  Communications,  de  memo 
que  des  depositions  et  arguments  a  leur  appui;  des 
depositions,  avis  et  recommendations  du  CRTC; 
des  rapports  de  fonctionnaires  du  ministere  des 
Communications;  et  la  reponse  de  Bell  Canada  aux 
requetes  de  chaque  intimee.  Les  intimees  n'ont  pas 
recu  du  gouverneur  en  conseil  le  contenu  des 
recommandations  ni  les  documents  enumeres  au 
paragraphs  10  de  la  declaration,  precite,  mais  elles 
ont  apparemment  recu  une  copie  de  la  reponse  de 
Bell  Canada  a  la  requete.  Le  gouverneur  en  conseil 
a  rejete  les  requetes  des  intimees  avant  qu'elles 
n'aient  pu  deposer  leurs  repliques  respectives  a 
Bell  Canada.  Selon  la  declaration,  le  gouverneur 
en  conseil  n'a  pas  communique  aux  intimees  la 
substance  des  documents  regus  du  Ministre  et  des 
autres  sources  mentionnees,  il  ne  les  a  pas  invitees 
a  les  commentcr  et,  par  consequent,  n'a  regu  aucun 
commentaire  de  leur  part,  II  n1y  a  pas  eu  d'audl- 
tion  orale,  e'est-a-dire  de  rencontre  ou  le  gouver- 
neur en  conseil  aurait  cntendu  les  requerantes  et 
les  diverses  intimees,  et  d'ailleurs  les  intimees  ne 
pretendent  pas  qu'il  faut  en  droit  suivre  cette 
procedure  et  ^insistent  pas  pour  qu'il  y  ait  une 
audition  «oralc».  La  position  des  intimees  devant 
cette  Cour  est  fondee  principalcmcnt  sur  Pomis- 
sion  du  gouverneur  en  conseil  a)  de  recevoir  les 
requetes  des  intimees  et  b)  de  donner  aux  intimees 
la  possibility  de  contester  les  arguments  que  le 
Ministre,  les  fonctionnaires  de  son  ministere  et  le 
CRTC  ont  avances  contre  elles.  Les  intimees  se 
sont  elevees,  mais  avec  beaucoup  moins  d'insis- 
tance,  contre  Fimpossibilite  dans  laquelle  on  les  a 
placees  d'opposer  une  replique  a  la  reponse  de  Bell 
Canada  aux  requetes,  probablement  parce  qu'elles 
avaient  deja  affronte  tous  les  arguments  et  preten- 
tions de  Bell  Canada  au  cours  des  audiences 
devant  le  CRTC  et  avaient  surement  prevu  quelle 
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CRTC  hearings  and  had  no  doubt  anticipated  Bell 
Canada's  position  in  their  respective  petitions  to 
the  Governor  in  Council. 

In  support  of  these  objections  to  the  course 
followed  by  the  Governor  in  Council  the  respond- 
ents  submit; 

(a)  that  the  Governor  in  Council  acting  under  s. 
64  is  a  quasi-judicial  body  or  at  least  owes  the 
respondents  a  duty  of  fairness; 

(b)  the  duty  includes  disclosure  to  the  respond- 
ent of  submissions  received  from  the  CRTC; 

(c)  the  respondents  have  the  right  to  answer  Bell 
Canada  if  it  has  introduced  some  new  aspect  or 
submission; 

(d)  the  very  minimum  requirement  is  that  the 
actual  written  submissions  of  the  petitioners 
(respondents)  must  be  placed  before  the  Council 
and  not  a  summary  thereof  prepared  by 
officials; 

(e)  the  Governor  in  Council  is  required  by  s,  64 
to  give  notice  to  all  "parties"  even  if  it  moves  on 
its  own  initiative  (as  the  subsection  authorizes  it 
to  do)  so  as  to  give  prior  notice  to  all  those  who 
may  be  affected  by  the  rules  to  be  established  by 
the  Governor  in  Council, 

I  turn  then  to  the  wording  of  s.  64  itself.  This 
provision  finds  its  roots  in  the  Railway  Act,  1868, 
31  Vict.,  c.  68,  subss,  12(9)  and  12(10),  which 
gave  to  the  Governor  in  Council  the  power  to 
approve  rates  and  tariffs  for  the  haulage  of  freight 
by  raih  In  1903  the  task  was  given  to  the  Board  of 
Railway  Commissioners.  Section  64  assumed  its 
present  form  in  the  Railway  Act,  1903,  3  Edw> 
VII,  c,  58,  s+  44,  All  these  statutes  related  to 
railway  rates  in  the  first  instance  and  eventually 
were  extended  to  cover  telephone  and  telegraph 
rates.  In  the  meantime  provision  had  been  made 
for  telephone  rates  and  charges  in  the  private 
statutes  of  incorporation  of  the  Bell  Telephone 
Company  of  Canada,  for  example  the  1892  Bell 
Telephone  Company  of  Canada  Act,  55-56  Vict, 
c.  67,  s.  3: 

The  existing  rates  shall  not  be  increased  without  the 
consent  of  the  Governor  in  Council. 


serait  la  position  dc  Bell  a  regard  de  leurs  requetes 
respectives  au  gouverneur  en  conseil. 

A  Tappui  de  leurs  oppositions  a  la  procedure 
suivie  par  le  gouverneur  en  conseil,  les  intimees 
alleguent  que: 

a)  le  gouverneur  en  conseil,  lorsqu'il  agit  en 
verm  de  Fart.  64,  est  un  organisme  quasi  judi- 
ciaire  ou  a  au  moins  ('obligation  d'agir  equita- 
blement  envers  les  intimees; 

b)  cette  obligation  emporte  celle  de  communi- 
quer  aux  intimees  les  memoires  rec^us  du  CRTC; 

c)  les  intimees  ont  le  droit  de  repondre  a  Bell 
Canada  si  celle-ci  fait  valoir  un  point  de  vue  ou 
un  argument  nouveau; 

d)  il  faut  a  tout  le  moins  presenter  au  conseil  le 
texte  meme  des  memoires  des  requerantes  (inti- 
mees) et  non  un  resume  de  ceux-ci  redige  par 
des  fonctionnaircs; 

e)  le  gouverneur  en  conseil  doit,  en  vertu  de 
Tart.  64,  aviser  toutes  les  «parties»,  meme  s'il 
agit  de  son  propre  mouvement  (ce  que  Particle 
Fautorise  a  faire),  de  fa  con  a  donner  un  prcavis 
a  tous  ceux  que  les  regies  qu'il  va  edicter  sont 

|   susceptibles  de  toucher. 

□ 

J'en  viens  au  texte  de  Fart,  64.  Cette  disposition 

00 

^decoule  de  Vacte  des  chemins  de  fer.  1868y  31 
Vict.,  chap.  68  dont  les  par.  12(9)  et  1 2(20)  ont 
confere  au  gouverneur  en  conseil  le  pouvoir  d'ap- 
prouver  les  taux  et  tarifs  de  transport  de  merchan- 
dises par  rail.  En  1903,  cette  responsabilite  a  etc 
confiee  a  la  Commission  des  chemins  de  fer  pour  le 
Canada.  L'article  64  a  pris  sa  forme  actuelle  dans 
YActe  des  chemins  de  fert  1903,  3  Edw.  VII,  chap, 
58,  art,  44.  Toutes  ces  lois  visaient  d'abord  les 
tarifs  de  chemins  de  fer  et  ont  ensuite  ete  etendues 
de  facon  a  s'appliquer  aux  tarifs  de  telephone  et  de 
telegraphe*  Entre  temps,  les  lois  privees  qui  ont 
constitue  la  Compagnie  canadienne  de  telephone 
Bell,  par  excmple  YActe  concernant  la  Compagnie 
canadienne  de  telephone  Bell  de  1892,  55-56  Vict, 
chap.  67,  art.  3  ont  edicte  des  dispositions  visant 
les  tarifs  de  telephone: 

Les  tar  lis  actucls  ne  scront  pas  eleves  sans  le  consente- 
mcnt  du  Gouverneur  en  conseil. 
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In  its  present  state,  s,  64  creates  a  right  of  appeal 
on  questions  of  41aw  or  jurisdiction"  to  the  Federal 
Court  of  Appeal  and  an  unlimited  or  unconditional 
right  to  petition  the  Governor  in  Council  to  "vary 
or  rescind"  any  "order,  decision,  rule  or  regula- 
tion" of  the  Commission.  These  avenues  of  review 
by  their  terms  are  quite  different,  The  Governor  in 
Council  may  vary  any  such  order  on  his  own 
initiative.  The  power  is  not  limited  to  an  order  of 
the  Commission  but  extends  to  its  rules  or  regula- 
tions. The  review  by  the  Governor  in  Council  is  not 
limited  to  an  order  made  by  the  Commission  inter 
partes  or  to  an  order  limited  in  scope.  It  is  to  be 
noted  at  once  that  following  the  grant  of  the  right 
of  appeal  to  the  Court  in  subs.  (2),  there  are  five 
subsections  dealing  with  the  details  of  an  appeal  to 
the  Court.  There  can  be  found  in  s.  64  nothing  to 
qualify  the  freedom  of  action  of  the  Governor  in 
Council,  or  indeed  any  guidelines,  procedural  or 
substantive,  for  the  exercise  of  its  functions  under 
subs.  (1). 

The  substance  of  the  question  before  this  Court 
in  this  appeal  is  this:  is  there  a  duty  to  observe 
natural  justice  in,  or  at  least  a  lesser  duty  of 
fairness  incumbent  on,  the  Governor  in  Council  in5 
dealing  with  parties  such  as  the  respondents  upon^ 
their  submission  of  a  petition  under  s.  64(1)?  It= 

will  be  convenient  first  to  consider  briefly  thef 
nature  of  the  duty  to  be  fair  in  our  law,  § 

It  has  been  said  by  Lord  Reid  in  Wiseman  v, 
Borneman\  at  p.  308: 

Natural  justice  requires  that  the  procedures  before  any 
tribunal  which  is  acting  judicially  shall  be  fair  in  all  the 
circumstances. 

Such  a  broad  statement  depends  for  its  validity 
upon  the  meaning  to  be  ascribed  to  "any  tribunal", 
and  to  the  terms  of  its  parent  statute.  This  Court 
was  concerned  with  such  matters  in  Nicholson  v. 
I  laldimand- Norfolk  Regional  Board  of  Commis- 
sioners of  Police  and  the  Attorney  General  for 
Ontario4.  A  probationary  constable  was  dismissed 
without  being  told  why  his  services  were  being 
dispensed  with  and  without  being  given  an  oppor- 

3  [397 J ]  A.C.  297. 
*[\979]  I  SCR.  311 


Dans  sa  forme  actuclle,  Tart,  64  cree  un  droit 
d'appe!  a  la  Cour  d'appel  federate  sur  des  ques- 
tions de  «droit  ou  >  ,  >  de  competence*  el  un  droit 
illimite  ou  inconditionnel  de  demander  par  requete 
au  gouverneur  en  conseil  de  ^modifier  ou  rescin- 
ded toute  «ordonnance,  decision,  regie  ou  regle- 
menU  du  Conseil.  Les  rnodalites  de  ces  deux  voics 
de  revision  sont  tres  differentes.  Le  gouverneur  en 
conseil  peut  modifier  toute  ordonnance  de  son 
propre  mouvement.  Ce  pouvoir  n'est  pas  limite  a 
une  ordonnance  du  Conseil  mais  s'etend  a  ses 
regies  ou  reglements.  La  revision  par  le  gouverneur 
en  conseil  n'est  pas  limitee  a  une  ordonnance 
rendue  par  le  Conseil  inter  partes  ou  a  une  ordon- 
nance de  portee  limitee.  II  faut  notcr  des  mainte- 
nant  qu'a  la  suite  du  par,  (2),  qui  octroie  le  droit 
d'appel  a  la  Cour  federale,  se  trouvent  cinq  dispo- 
sitions qui  en  reglent  les  details.  Rien  dans  Tart,  64 
ne  restreint  la  liberte  d'action  du  gouverneur  en 
conseil,  il  ne  formule  meme  pas  de  principe,  de 
fond  ou  de  procedure,  concernant  Texercice  de  ses 
fonctions  en  vertu  du  par.  (1), 

Le  fond  de  la  question  soumise  a  la  Cour  dans 

ce  pourvoi  est  de  savoir  si  le  gouverneur  en  conseil 

a  lobligation  d'observer  les  regies  de  justice  natu- 

relle  ou,  du  moins,  Tobligation  moindre  d'agir 

equiiablement  lorsqu'il  examine  une  requete  que 
des  parties  com  me  les  intimees  ont  presentee  en 

vertu  du  par.  64(  1 ).  II  convient  d'examiner  d'abord 
brievement  la  nature  de  Tobligation  d'agir  equiia- 
blement dans  notre  droit. 

Lord  Reid  a  dit,  dans  Farret  Wiseman  v.  Borne- 
man\  a  la  p.  308: 

[traduction]  La  justice  naturelle  exige  que  la  proce- 
dure appliquee  devant  toute  autorite  agissant  a  litre 
judiciaire  soit  equitable  en  toutes  circonstances. 

La  validite  d'un  cnonce  aussi  general  depend  du 
sens  que  Ton  donne  a  Texpression  «toute  autorite» 
et  aux  termes  de  la  loi  qui  cree  cette  autorite, 
Cctte  Cour  a  ete  saisie  de  ces  questions  dans 
Taffaire  Nicholson  c.  Haldimand- Norfolk 
Regional  Board  of  Commissioners  of  Police  et  le 
procureur  general  de  V Ontario*.  Un  agent  de 
police  stagiaire  avait  ete  destitue  sans  qu'on  lui 
dise  pourquoi  on  mettait  fin  a  son  emploi  et  sans 

1  [1971]  A  C.  297 
4  11979]  1  R.CS.  311. 
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tunity  to  respond  or  to  defend  his  position.  In  the 
result  the  majority  decision  of  this  Court  required 
in  those  circumstances  that  the  probationary  con- 
stable should  have  been  treated  fairly,  not  arbi- 
trarily, even  though  he  was  not  entitled  to  all  the 
procedural  protection  accorded  to  a  full  constable. 
The  Chief  Justice  writing  for  the  majority  stated 
at  p,  325; 

What  rightly  lie?  behind  this  emergence  i.s  the  realiza- 
tion that  the  classification  of  statutory  functions  as 
judicial,  quasi-judicial  or  administrative  is  often  very 
difficult,  to  say  the  least;  and  to  endow  some  with 
procedural  protection  while  denying  others  any  at  all 
would  work  injustice  when  the  results  of  statutory  deci- 
sions raise  the  same  serious  consequences  for  those 
adversely  affected,  regardless  of  the  classification  of  the 
function  in  question. 

The  essence  of  the  decision  is  found  in  the  Chief 
Justice's  remarks  at  p,  328: 

In  my  opinion,  the  appellant  should  have  been  told 
why  his  services  were  no  longer  required  and  given  an 
opportunity,  whether  orally  or  in  writing  as  the  Board 
might  determine,  to  respond.  The  Board  itself,  I  would 
think,  would  wish  to  be  certain  that  it  had  not  made  a 
mistake  in  some  fact  or  circumstance  which  it  deemed 
relevant  to  its  determination.  Once  it  had  the  appellant's 
response,  it  would  be  for  the  Board  to  decide  on  what 
action  to  take,  without  its  decision  being  reviewable 
elsewhere,  always  premising  good  faith.  Such  a  course 
provides  fairness  to  the  appellant,  and  it  is  fair  as  well  to 
the  Board's  right,  as  a  public  authority  to  decide,  once  it 
had  the  appellant's  response,  whether  a  person  in  his 
position  should  be  allowed  to  continue  in  office  to  the 
point  where  his  right  to  procedural  protection  was 
enlarged.  Status  in  office  deserves  this  minimal  protec- 
tion, however  brief  the  period  for  which  the  office  is 
held. 

The  House  of  Lords  in  the  earlier  decision  of 
Pearl  berg  v.  Varty\  had  in  effect  found  a  pre- 
sumption that  the  rules  of  natural  justice  apply  to 
a  tribunal  entrusted  with  judicial  or  quasi-judicial 
functions  but  that  no  such  presumption  arises 
where  the  body  is  charged  with  administrative  or 
executive  functions.  In  the  latter  case  courts  will 


qu'il  ait  eu  la  possibility  de  se  defendre.  Finale- 
mcnt,  cette  Cour,  a  la  majority  a  exige  dans  les 
circonstances  que  Tagent  de  police  stagiaire  soil 
traite  equitablement,  et  non  arbitrairement,  meme 
s'il  n'avait  pas  droit  a  toute  la  protection  de  la 
procedure  prevue  pour  un  agent  de  police  con- 
firme.  Le  Juge  en  chef,  au  nom  de  la  majority  a 
dit  a  la  p.  325: 


L'apparition  de  cette  notion  resulte  de  la  constatation 
qu'il  est  souvent  tres  difficile,  sinon  impossible,  de  re  par- 
tir  les  fonetions  creees  par  la  loi  dans  les  categories 
judiciaire,  quasi  judiciaire  ou  administrative;  de  plus  il 
scrait  injuste  de  proteger  certains  au  moyen  de  la  proce- 
dure tout  en  la  refusant  completement  a  d'autres  lorsque 
Implication  des  decisions  prises  en  vertu  de  la  loi 
entratne  les  merries  consequences  graves  pour  les  person - 
ncs  visees,  quelle  que  soit  la  categoric  de  la  fonction  en 
question. 

Le  coeur  de  la  decision  se  trouve  dans  les  re  mar- 
ques du  Juge  en  chef  a  la  p.  328: 

A  mon  avis,  on  aurait  du  dire  a  Tappelant  pourquoi  on 
avait  mis  fin  a  son  emploi  et  lui  permetlre  de  se  defen- 
ds oralement  ou  par  ecrit  au  choix  du  comite,  il  me 
5semble  que  le  comite  lui-meme  voudrait  s'assurer  qu'il 
wn'a  commis  aucune  erreur  quant  aux  faits  ou  circons- 
tances qui  ont  determine  sa  decision,  Unc  fois  que  le 
Jcomite  a  obtenu  la  rcponse  de  Tappelant,  il  lui  appar- 
itiendra  de  decider  de  la  mesure  a  prendre,  sans  que  sa 
decision  soit  soumise  a  un  controlc  ultericur,  la  bonne  foi 
etant  toujours  presumes  Ce  processus  est  equitable 
en  vers  Tappelant  et  fait  egalement  justice  au  droit  du 
comite,  en  sa  qualite  d'autorite  publique,  de  decider, 
lorsqu'il  connait  la  reponse  de  l'appelant,  si  Ton  doit 
permettre  a  une  pcrsonne  dans  sa  situation  de  rcstcr  en 
fonction  jusqu'au  moment  ou  3a  procedure  lui  offrira 
une  plus  grande  protection.  Le  titulairc  d'une  charge 
merite  cette  protection  minimale,  meme  si  son  entree  en 
fonction  est  tres  recente. 

Dans  r arret  anterieur  Pearlberg  v.  Varty  \  la 
Chambre  des  lords  a  conclu  a  une  presomption  que 
les  regies  de  justice  naturelle  s'appliquent  a  un 
tribunal  qui  exercc  des  fonetions  judiciaires  ou 
quasi  judiciaires,  mais  que  pareille  presomption 
n'existe  pas  lorsque  Torganisme  exerce  des  fonc- 
tions administratives  ou  executives.  Dans  ce  der- 


5  [1972]  ]  W  L.R.  534 
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act  on  the  presumption  that  Parliament  had  not 
intended  to  act  unfairly  and  will  "in  suitable 
eases"  imply  an  obligation  in  the  body  or  person  to 
act  with  fairness.  See  Lord  Pearson  at  p,  547.  Lord 
Hailsham  L,C,  combining  the  idea  of  fairness  and 
natural  justice,  put  it  this  way  at  p.  540: 


The  doctrine  of  natural  justice  has  come  in  for  increas- 
ing consideration  in  recent  years  and  the  courts  general- 
ly, and  your  Lordships1  House  in  particular,  have,  I 
think  rightly,  advanced  its  frontiers  considerably.  But  at 
the  same  time  they  have  taken  an  increasingly  sophis- 
ticated view  of  what  it  requires  in  individual  cases, 

l  acker  L.J.,  thirty  years  earlier,  came  closer  to 
our  situation  in  this  appeal  when  he  said  in  Russell 
v,  Duke  of  Norfolk  \  at  p.  118: 

The  requirements  of  natural  justice  must  depend  on  the 
circumstances  of  the  case,  the  nature  of  the  inquiry,  the 
rules  under  which  the  tribunal  is  acting,  the  subject- 
matter  that  is  being  dealt  with,  and  so  forth.  According- 
ly, I  do  not  derive  much  assistance  from  the  definitions 
of  natural  justice  which  have  been  from  time  to  time 
used,  but  whatever  standard  is  adopted,  one  essential  Es_ 
that  the  person  concerned  should  have  a  reasonable 

opportunity  of  presenting  his  case.  5 

□ 

CD 

The  arena  in  which  the  broad  rules  of  naturals 
justice  arose  and  the  even  broader  rule  of  fairness2 
now  performs  is  described  by  Lord  Denning  M.R. 
in  Selvarajan  v.  Race  Relations  Board1  where  His 
Lordship,  after  enumerating  a  number  of  authori- 
ties dealing  with  tribunals  generally  concerned 
with  a  lis  infer  partes  in  a  variety  of  administrative 
fields,  said  at  p,  19: 

In  all  these  cases  it  has  been  held  that  the  investigating 
body  is  under  a  duty  to  act  fairly;  but  that  which 
fairness  requires  depends  on  the  nature  of  the  investiga- 
tion and  the  consequences  which  it  may  have  on  persons 
affected  by  it.  The  fundamental  rule  is  that,  if  a  person 
may  be  subjected  to  pains  or  penalties,  or  be  exposed  to 
prosecution  or  proceedings  or  deprived  of  remedies  or 
redress,  or  in  some  such  way  adversely  affected  by  the 
investigation  and  report,  then  he  should  be  told  the  case 


nier  cas,  les  tribunaux  tiendront  pour  acquis  que  le 
legislateur  n'avait  pas  Fintention  d'agir  d'une 
facxm  inequitable  et,  «dans  les  cas  appropries»,  lis 
suggereront  que  Forganismc  ou  k  personne  agisse 
equilablement.  Voir  lord  Pearson  a  la  p.  547.  Le 
lord  chancelier  Hailsham,  combinant  Fidee 
d'equite  et  celle  de  justice  naturelle,  s'est  exprime 
ainsi  a  la  p.  540; 

[traduction]  On  a  accorde  unc  importance  accrue 
aux  principes  de  justice  naturelle  ccs  dcrniercs  annees  et 
les  tribunaux  en  general,  et  la  Chambrc  de  vos  Scigncu- 
rics  en  particulier,  en  ont  a  bon  droit  a  mon  avis 
considerablement  repousse  les  frontieres.  Mais  dans  un 
meme  temps,  its  ont  continuellement  raffine  les  criteres 
duplication  dans  chaquc  cas. 

Lc  lord  jugc  Tucker,  trente  ans  plus  tot,  etait  plus 
proche  de  la  situation  en  Fespece  lorsqu'il  a  dit 
dans  Farrct  Russell  v,  Duke  of  Norfolk*,  a  la  p. 
118: 

[traduction]  Les  exigences  de  la  justice  naturelle 
doivent  varicr  selon  les  circonstanees  de  Taffaire,  la 
nature  de  Fenquetc,  les  regies  qui  regissent  le  tribunal, 
la  question  traitec,  etc.  Par  consequent,  les  definitions  de 
la  justice  naturelle  qui  ont  etc  formulees  a  Focca&ion  ne 
me  sont  pas  tres  utiles;  cependant,  quelque  critere  que 
Ton  adoptet  il  est  essentiel  que  la  personne  en  cause  ait 
une  possibility  raisonnablc  de  faire  valoir  ses  arguments, 

Le  theatre  ou  sont  necs  les  regies  larges  de 
justice  naturelle  et  ou  la  regie  encore  plus  large 
d'equite  s'applique  maintenanU  est  decrit  par  le 
maitre  des  roles  lord  Denning  dans  Farret  Selva- 
rajan v.  Race  Relations  Board1,  apres  avoir  6nu- 
mere  plusieurs  decisions  relatives  aux  tribunaux 
qui  entendent  habituellement  des  litiges  cntrc  par- 
ticuliers  dans  plusieurs  domaines  de  nature  admi- 
nistrative, sa  Seigneurie  a  dit  a  la  p+  19: 

(traduction)  Dans  tons  ces  cas,  on  a  juge  que  1'orga- 
nismc charge  denqueter  a  le  devoir  d'agir  equttable- 
ment;  ma  is  les  exigences  de  requite  dependent  de  la 
nature  de  l'enquetc  et  de  ses  consequences  pour  les 
personnes  en  cause.  La  regie  fondamcntale  est  que  des 
qu'on  pent  infliger  des  peines  ou  sanctions  a  une  per- 
sonne ou  qu'on  peut  la  poursuivre  ou  la  priver  dc 
recours,  de  redressement  ou  lui  faire  subir  de  toute  autre 
maniere  un  prejudice  en  raison  dc  i'enqucte  et  du  rap- 


*  [1949]  I  All  E.R.  109 
■  [1976]  I  All  E.R.  12, 
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made  against  him  and  be  afforded  a  fair  opportunity  of 
answering  it. 

{Even  in  those  instances  the  Court  went  on  to  add 
that  such  a  body  may  adopt  its  own  procedure,  can 
employ  staff  for  all  preliminary  work,  but  in  the 
end  must  come  to  its  own  decision.) 

Let  it  be  said  at  the  outset  that  the  mere  fact 
that  a  statutory  power  is  vested  in  the  Governor  in 
Council  docs  not  mean  that  it  is  beyond  review.  If 
that  body  has  failed  to  observe  a  condition  prece- 
dent to  the  exercise  of  that  power,  the  court  can 
declare  that  such  purported  exercise  is  a  nullity.  In 

Wilson  v.  Esquimalt  and  Nanaimo  Railway 
Company*,  for  example,  the  Privy  Council  con- 
sidered the  position  of  the  Lieutenant-Governor  of 
British  Columbia  under  the  Vancouver  Island 
Sealers'  Rights  Act,  1904,  Amendment  Act,  191 7, 
S.B.C  1917,  c.  7L  The  effectiveness  of  a  Crown 
land  grant  issued  by  order  of  the  Lieutenant-Gov- 
ernor in  Council  was  contested  on  the  grounds  that 
the  Lieutenant-Governor  in  Council  had  no  "rea- 
sonable proof  before  them  that  the  grantees  had 
improved  the  lands  in  question  or  occupied  them 
with  an  intention  to  reside  thereon.  The  Court  of 
Appeal  found  that  there  was  no  such  evidence  and 
hence  declared  the  Order  in  Council  to  be  void, 
The  Privy  Council  proceeded  on  the  basis  that 
before  the  Lieutenant-Governor  in  Council  could 
make  the  grant  in  question,  it  must  determine  that 
the  statutorily  prescribed  conditions  had  been  met 
by  the  applicant  for  the  grant.  As  here,  the  allega- 
tion was  made  that  the  owners  did  not  have  "an 
adequate  opportunity1'  to  show  that  there  was  no 
factual  foundation  for  the  grant  made  by  the 
Lieutenant-Governor  in  Council.  The  Privy  Coun- 
cil found  against  this  submission  stating  at  p<  213 
through  Duff  J.,  sitting  as  a  member  of  the  Board; 


The  respondents  were  given  the  fullest  opportunity  to 
present  before  the  Lieutenant-Governor  in  Council 
everything  they  might  to  urge  against  the  view  that  the 
depositions  produced  in  themselves  constituted  "reason- 
able proof,11  and  they  had  the  fullest  opportunity  also  of 
supporting  their  contention  that  the  depositions  alone,  in 


port,  il  faut  Finformcr  dc  la  nature  de  la  plainte  et  lui 
permcttre  dy  repondre. 

(La  Cour  a  ajoute  que,  me  me  dans  ces  cas,  Forga- 
nisme  enqueteur  pcut  adopter  ses  propres  regies  de 
procedure,  confier  tout  le  travail  preliminaire  a  des 
employes,  mais  il  doit  en  dernier  ressort  arreter  sa 
propre  decision.) 

II  faut  dire  tout  de  suite  que  la  simple  attribu- 
tion par  la  loi  d'un  pouvoir  au  gouverneur  en 
conseil  ne  signifie  pas  que  son  exercice  echappe  a 
toute  revision-  Si  ce  corps  constitue  n'a  pas  res- 
pecte  une  condition  prealable  a  Fexercice  de  ce 
pouvoir,  la  cour  peut  declarer  ce  pretendu  exercice 

nul   Dans   Farret    Wilson   v.   Esquimalt  and 

Nanaimo  Railway  Company* \  par  exemple,  le 
Conseil  prive  s'est  penche  sur  la  situation  du  lieu- 
tenant-gouverneur  de  la  Colombie-Britannique 
sous  le  regime  de  la  Vancouver  Island  Settlers' 
Rights  Act,  1904,  Amendment  Act,  1917 \  S  B  C. 
19] 7,  chap,  7L  La  validite  de  la  concession  d'une 
terre  de  la  Couronne  consentie  par  decret  du  lieu- 
tenant-gouverneur  en  conseil  etait  contestee  pour 
le  motif  que  Ton  n'avait  soumis  au  lieutenant-gou- 
verneur  en  conseil  aucune  «preuve  raisonnable»  que 
Jes  concessionnaires  avaient  ameliore  les  terres  en 
|cause  ou  les  avaient  occupees  avec  l'intention  d'y 
|habiter.  La  Cour  d'appel  a  conclu  que  Fon  n'avait 
<§pas  fait  cette  prcuvc  et  a  par  consequent  declare  le 
Idecret  nul.  Le  Conseil  prive  a  pris  comme  point  de 
depart  qu'avant  de  pouvoir  consentir  ia  concession 
en  cause,  le  lieutenant-gouverneur  en  conseil 
devait  decider  si  le  requerant  avait  rempti  les 
conditions  prescrites  par  la  Loi.  Comme  en  Fes- 
pece,  on  a  allegue  que  les  proprietaries  n'avaient 
pas  eu  une  «  possibility  suffisantc*  de  demontrer 
que  la  concession  consentie  par  le  lieutenant-gou- 
verneur en  conseil  n'avait  pas  de  fondement  dans 
les  faits.  Le  Conseil  prive  a  rejete  cet  argument 
par  la  voix  du  juge  Duff  qui  siegeait  comme 
membre  du  Comite  (a  la  p.  213); 

[traduction]  Les  intimes  ont  eu  amplemcnt  la  pos- 
sibility de  presenter  au  lieutenant-gouverneur  en  conseil 
tout  ce  qu'ils  pouvaient  fa  ire  valoir  pour  con  tier  Fopi- 
nion  selon  laquclle  les  depositions  constituaient  en  elles- 
memc  une  apreuve  raisonnable»  et  ont  eu  amplement  la 
possibilite  aussi  de  fa  ire  valoir  leur  pretention  que  les 


' [1922)  I  A.C. 202 
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the  absence  of  cross-examination,  ought  not  to  be  con- 
sidered sufficient,  and  that  further  time  should  be 
allowed  to  enable  them  to  prepare  their  case.  The 
appointed  authority  for  dealing  with  the  matter,  it  must 
be  remembered,  was  the  Executive  Government  of  the 
Province  directly  answerable  to  the  Legislature,  and 
their  Lordships  agree  without  hesitation  with  the 
majority  of  the  Court  of  Appeal  in  holding  as  they 
explicitly  decided  upon  the  same  facts  in  Dunlop's  case, 
that  the  Lieutenant-Governor  in  Council  was  not  bound 
to  govern  himself  by  the  rules  of  procedure  regulating 
proceedings  in  a  Court  of  justice, 

it  cannot  be  suggested  that  he  proceeded  without  any 
regard  to  the  rights  of  the  respondents  and  the  proce- 
dure followed  must  be  presumed,  in  the  absence  of  some 
conclusive  reason  to  the  contrary,  to  have  been  adopted 
in  exercise  of  his  discretion  under  the  statute  as  a  proper 
mode  of  discharging  the  duty  entrusted  to  him.  His 
decisions  taken  in  the  exercise  of  that  discretion  are,  in 
their  Lordships'  opinion,  final  and  not  reviewable  in 
legal  proceedings. 

The  Privy  Council  also  determined  in  the  case 
that  factual  issues,  including  the  "reasonableness" 
or  "sufficiency"  of  the  evidence,  were  exclusively 
for  the  Lieutenant-Governor  whose  decision  would 
not  be  reviewable  by  a  court  if  there  was  "some 
evidence  in  support  of  the  application"  (per  Dufg 

J.  at  p.  213).  | 

□ 

ro 
O 

The  Ontario  Court  of  Appeal  was  concerned! 
with  similar  issues  in  Border  Cities  Press  Club  v. 
Attorney  General  for  Ontario9.  The  factual  differ- 
ences are  such  that  it  affords  no  direct  assistance 
here.  The  statute  prescribed  conditions  precedent 
to  the  exercise  of  the  powers  granted  by  the  Legis- 
lature to  the  Lieutenant-Governor  in  Council  in 
that  "sufficient  cause  must  be  shown"  before  the 
letters  patent  in  question  might  be  cancelled.  The 
trial  court  found  that  an  unreasonable  request  had 
been  made  to  the  applicant  by  the  province,  no 
hearing  or  opportunity  was  afforded  the  applicant, 
and  indeed  no  notice  of  the  impending  cancellation 
of  the  charter  was  given  by  the  Lieutenant-Gover- 
nor in  Council.  The  Court  of  Appeal  set  aside  the 
declaration  that  the  Order  in  Council  was  void  for 
procedural  reasons  applicable  to  the  powers  of  the 
court  of  the  first  instance  and  for  reasons  not  here 


depositions  scules,  sans  contre-interrogatoirc,  ne 
devaient  pas  suffire  et  qu'on  devak  ieur  accordcr  plus  dc 
temps  pour  preparer  lours  arguments.  11  faut  se  rappeler 
que  I'autorite  designee  pour  disposer  dc  la  question  etait 
le  pouvoir  executif  du  gouvcrncmcnt  dc  la  province, 
directcment  responsable  devant  la  Legislature;  leurs  Sei- 
gncuries  partagent  sans  hesitation  Topinion  de  la  majo- 
rite  de  la  Cour  d'appel  et  statuent,  comme  elles  Vont 
cxplieitement  decide  sur  la  base  des  memes  faits  dans 
l'affairc  Dunlop,  que  le  lieutenant-gouverneur  en  conseil 
n'etait  pas  tenu  de  respecter  les  regies  de  procedure 
regissant  les  proces  devant  une  cour  dc  justice. 

On  ne  peut  laisser  entendre  qu  il  a  procede  sans  lenir 
compte  des  droits  des  intimes  ct  il  faut  presumes  en 
1'absence  de  quelque  motif  concluant  a  Teffet  contrairc, 
que  la  procedure  suivie  a  ete  adoptee  dans  I'excrcicc  du 
pouvoir  discretionnaire  que  lui  con  fere  la  Loi,  comme  la 
facon  appropriee  d^ccomplir  le  devoir  qui  lui  etait 
con  fie.  Les  decisions  prises  dans  I'exercice  de  son  pou- 
voir discretionnaire,  de  Tavis  de  leurs  Seigneuries,  sont 
finales  et  echappent  an  controle  judiciaire. 

Le  Conseil  prive  a  egalement  decide  dans  cet 
arret  que  les  questions  de  fait,  y  compris  1c  carac- 
terc  «raisonnable»  ou  «suffisant»  de  la  preuve,  rele> 
vent  exclusivement  du  lieutenant-gouverneur  dont 
la  decision  echappc  au  controle  judiciaire  s'il  y  a 
[traduction]  «des  elements  de  preuve  a  Tappui 
dc  la  rcqucte»  (le  juge  Duff  a  la  p.  213), 

La  Cour  d'appel  dc  POntarlo  a  etc  saisie  de 
questions  analogues  dans  Border  Cities  Press  Club 
v.  Attorney  General  for  Ontario9.  Cct  arret  nc 
nous  est  pas  particulierement  utile  dans  ce  pourvoi 
vu  les  differences  importantes  emre  les  faits.  La 
Loi  prescrivait  des  conditions  prealables  a  Lexer- 
cice  des  pouvoirs  conferes  par  la  Legislature  au 
lieutenant-gouverneur  en  conseil,  savoir  que  [tra- 
duction] «il  faut  demontrer  une  cause  suffisante* 
avant  que  les  lettres  patentes  en  litige  puissent  etre 
annulees.  Le  tribunal  de  premiere  instance  a 
conclu  que  ce  que  la  province  avail  exige  du 
requerant  etait  deraisonnable,  qu'on  ne  lui  avait 
pas  donne  la  possibility  de  sc  faire  entendre  et 
qu'en  fait  le  lieutenant-gouverneur  en  conseil 
n 'avait  donne  aucun  avis  de  Tannulation 
imminente  de  la  charte.  La  Cour  d'appel  a  annule 
la  declaration  portant  que  le  decret  etait  nul  pour 


9  [1955]  1  D.L.R.  404. 
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relevant,  but  in  doing  so  stated  through  Pickup 
CJ.O.  at  p.  412: 


I  agree  with  the  learned  Judge  in  Weekly  Court,  for  the 
reasons  stated  by  him,  that  the  power  conferred  is 
conditional  upon  sufficient  cause  being  shown,  and  that 
without  giving  the  respondent  an  opportunity  of  being 
heard,  or  an  opportunity  to  show  cause  why  the  letters 
patent  should  not  be  forfeited,  the  Lieutenant-Governor 
in  Council  would  not  have  jurisdiction  under  the  statute 
to  make  the  order  complained  of.  In  exercising  the 
power  referred  to,  the  Lieutenant-Governor  in  Council  is 
not,  in  my  opinion,  exercising  a  prerogative  of  the 
Crown,  but  a  power  conferred  by  statute,  and  such  a 
statutory  power  can  be  validly  exercised  only  by  comply- 
ing with  statutory  provisions  which  aret  by  law,  condi- 
tions precedent  to  the  exercise  of  such  power 


It  may  be  of  interest  to  note  that  in  approving 
the  observations  of  the  court  below  with  respect  to 
the  statutory  powers  granted  to  the  Lieutenant- 
Governor  in  Council,  no  express  approval  was 
given  to  the  comment  by  the  learned  Judge  in 
Weelky  Court  that  in  performing  his  function 
under  the  statute  the  Lieutenant-Governor  in 
Council  was  required  to  act  judicially. 


However,  no  failure  to  observe  a  condition 
precedent  is  alleged  here.  Rather  it  is  contended 
that,  once  validly  seized  of  the  respondents1  peti- 
tion, the  Governor  in  Council  did  not  fulfill  the 
duty  to  be  fair  implicitly  imposed  upon  him,  the 
argument  goes,  by  s.  64(1)  of  the  National  Trans- 
portation Act,  While,  after  Nicholson,  supra,  and 
Martineau  v.  Matsqui  Institution  (No.  2) lD,  (deci- 
sion of  this  Court  handed  down  December  13, 
1979)  the  existence  of  such  a  duty  no  longer 
depends  on  classifying  the  power  involved  as 
"administrative"  or  "quasi-judiciar,  it  is  still 
necessary  to  examine  closely  the  statutory  provi- 
sion in  question  in  order  to  discern  whether  it 
makes  the  decision-maker  subject  to  any  rules  of 
procedural  fairness. 


des  motifs  de  procedure  relatifs  a  la  competence 
du  tribunal  de  premiere  instance  et  d'autres  motifs 
qui  ne  sont  pas  pertinents  en  Tespecc,  mais,  ce 
faisant,  le  juge  Pickup,  juge  en  chef  de  TOntario,  a 
dit  a  la  p.  412; 

[traduction]  Je  suis  d'accord  avec  Ic  savant  juge  de  la 
Cour  des  sessions  hebdomadaires,  pour  les  motifs  qu'il  a 
enonces,  que  le  pouvoir  conferc  cxiste  seulement  si  une 
cause  suffisante  d 'action  a  ete  demon  tree,  et  que  le 
lieutenant-gouverneur  en  conseil  ne  devrait  pas  avoir 
competence,  en  vertu  de  la  loi,  de  rendrc  le  decrct 
conteste  sans  accorder  a  Tintime  Toccasion  de  se  faire 
entendre  ou  d'exposer  les  raisons  pour  lesquelles  les 
lettres  patentes  ne  devraient  pas  etre  annuices.  En  excr- 
cant  le  pouvoir  mentionne,  le  licutcnani-gouvcrncur  en 
conseil,  n'exerce  pas,  a  mon.  avis,  une  prerogative  de  la 
Couronnc,  mais  bien  un  pouvoir  attribuc  par  la  Loi, 
pouvoir  qui  ne  peut  valablcmcnt  etre  exerce  qu'en  se 
conformant  aux  dispositions  de  la  Loi  qui  sont  juridique- 
ment  des  conditions  prealables  a  Texercice  d'un  tcl 
pouvoir, 

II  peut  etre  interessant  de  souligner  qu'en 
approuvant  les  remarques  du  tribunal  de  premiere 
instance  concernant  les  pouvoirs  que  la  Loi  con  fere 
au  lieutenant-gouverneur  en  conseil,  la  Cour  d'ap- 
pel  n'a  pas  approuve  explicitement  Topinion  du 
gavant  juge  de  la  Cour  des  sessions  hebdomadaires 
&elon  laquelle  le  lieutenant-gouverneur  en  conseil, 
|ans  Fexercice  de  la  fonction  que  lui  confie  la  Loi, 
a  Tobligation  d'agir  d'une  fa$on  judiciaire. 

En  Tespece,  cependant,  on  n'allegue  pas  la  viola- 
tion d'une  condition  prealable.  On  pretend  plutot 
qu'une  fois  que  la  requete  des  intimees  lui  a  ete 
validement  soumise,  le  gouvcrncur  en  conseil  n'a 
pas  rcmpli  Tobligation  d'agir  equitablement  que 
lui  impose  implicitement,  selon  les  intimees,  le  par, 
64(1)  de  la  Loi  national?  sur  les  transports.  Bien 
que,  depuis  les  arrets  Nicholson,  precite,  et  Mar- 
tineau c\  L' Institution  de  Matsqui  (N°  2) l0,  (arret 
de  cette  Cour  rendu  le  13  decembrc  1979),  Texist- 
ence  de  cette  obligation  ne  soit  plus  tributaire  de  la 
classification  du  pouvoir  cn  question  comme 
«administratif»  ou  «quasi  judiciaire»,  il  demeure 
necessaire  d'examiner  attentivement  la  disposition 
de  la  Loi  pour  decider  si  elle  assujettit  lc  decidcur 
a  des  regies  d'equite  en  matiere  de  procedure. 


10  [1980]  1  S.C.R.  602. 
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Instructive  in  this  regard  is  the  decision  of  the 
Ontario  Court  of  Appeal  in  Re  Davisville  Invest- 
ment Co.  Ltd.  and  City  of  Toronto  et  at> ll,  where 
judicial  review  of  an  Order  in  Council  was  sought. 
The  applicant  had  unsuccessfully  applied  to  the 
Ontario  Municipal  Board  for  review  of  an  earlier 
Board  decision.  By  petition  the  applicant  sought  to 
have  the  Lieutenant-Governor  in  Council  rescind 
the  earlier  Board  order  and  direct  a  public  hearing 
by  the  Board  "to  correct  the  earlier  denial  thereof" 
by  the  Board.  The  statute  under  which  the  petition 
was  filed  provided  that  the  Lieutenant-Governor  in 
Council  might  confirm,  vary  or  rescind  the  Board 
order  or  require  the  Board  to  hold  a  new  hearing. 
Lacourcicrc  J. A.  speaking  on  behalf  of  the  major- 
ity, after  describing  the  alternative  provision  for 
appeal  to  the  court  on  a  question  of  law  or  jurisdic- 
tion, described  the  petition  as  "the  political  route 
to  the  Lieutenant-Governor  in  Council1'  and  went 
on  to  state  at  pp.  555-56: 


The  petition  docs  not  constitute  a  judicial  appeal  or 
review.  It  merely  provides  a  mechanism  for  a  control  by 
the  executive  branch  of  Government  applying  its  percep- 
tion of  the  public  interest  to  the  facts  established  before g 

_  CD 

the  Board,  plus  the  additional  facts  before  the  Council,  ^ 
The  Lieutenant-Governor  in  Council  is  not  concerned  □ 

with  matters  of  law  and  jurisdiction  which  are  within  £ 

.  .  00 

the  ambit  of  judicial  control.  But  it  can  do  what  Courts 
will  not  do,  namely,  it  can  substitute  its  opinion  on  a 
matter  of  public  convenience  and  general  policy  in  the 
public  interest  This  is  what  was  done  by  the  Order  in 
Council:  if  it  was  done  without  any  error  of  law,  or 
without  defects  of  a  jurisdictional  nature,  the  Divisional 
Court  had  no  power  to  interfere  and  properly  dismissed 
the  application  before  it. 


At  p.  557  His  Lordship  returns  to  the  same  point: 

Section  94  of  The  Ontario  Municipal  Board  Act 
should  not  be  construed  restrictivctv  as  if  it  involved  an 

r" 

inferior  tribunal  to  which  certain  matters  have  been 
committed  by  the  Legislature.  J  prefer  to  regard  the 
power  as  one  reserved  by  the  legislative  to  the  executive 
branch  of  Government  acting  on  broad  lines  of  policy. 


L'arret  de  la  Cour  d'appel  de  TOntario  Re 
Davisville  Investment  Co,  Ltd.  and  City  of 
Toronto  et  at.  n,  une  affaire  ou  Ton  demandait  le 
controle  judiciaire  d'un  decret,  est  instructif  sur  ce 
point.  La  requerante  avait  demande  en  vain  a  la 
Commission  municipalc  de  ['Ontario  de  reviser  une 
de  ses  decisions  anterieures.  La  requerante  a,  par 
requetes  demande  au  lieutenant-gouverneur  en 
conscil  d'annuler  Tordonnance  anterieure  de  la 
Commission  et  dc  lui  ordonner  de  tenir  une  audi- 
ence publique  [traduction]  «pour  remcdier  a 
son  refus  anterieur  a  cet  egard».  La  requete  se 
fondait  sur  une  lot  qui  autorisait  le  lieutenant- 
gouverneur  en  conseil  a  confirmed  modifier  ou 
rescinder  une  ordonnance  de  la  Commission  ou 
d'exiger  qu'elle  tienne  une  nouvelle  audience, 
Apres  avoir  decrit  la  disposition  subsidiaire  pre- 
voyant  Fappel  a  la  cour  sur  une  question  de  droit 
ou  de  competence,  le  juge  Lacourcicrc,  au  nom  de 
la  majorite  de  la  Cour  d'appcl,  a  decrit  la  requete 
com  me  [traduction]  «la  voie  politique  menant 
au  lieutenant-gouverneur  en  conseiL  et  a  poursuivi 
aux  pp.  555  et  556: 

[traduction]  La  requete  ne  constitue  ni  une  intima- 
tion d'appcl  ni  tine  demande  de  controle  judiciaire.  Hie 
ne  fait  que  mcttre  en  marche  le  mecanisme  de  controle 
de  lExecutif  qui  applique  sa  vision  de  Tinterct  public 
aux  faits  etablis  devant  lc  Conseil  ct  aux  elements 
cornplementaires  d'inlormation  soumis  a  son  propre 
examen,  Le  lieutenant-gouverneur  en  conseil  ne  connait 
pas  des  questions  de  droit  et  de  competence,  lesquclles 
rclcvcnt  du  controle  judiciaire.  Cependant  il  peut  Taire 
quelque  chose  qui  cchappc  a  la  competence  des  tribu- 
naux;  faire  valoir  son  propre  avis  sur  une  question 
d'utiiite  ct  d'ordre  publics  et  ce,  dans  rinterei  public. 
C'est  ce  qui  a  ete  fait  au  mo  yen  du  decret:  si  celui-ci 
n'est  entache  d'aucune  crretir  dc  droit  ni  d'aucun  vice  dc 
competence,  la  Cour  divisionnaire  n'avait  pas  a  inter- 
vene et  e'est  avec  raison  quelle  a  deboute  la 
demandercsse. 

A  la  p,  557,  le  juge  est  revenu  sur  cctte  question: 

[traduction]  n  ne  faut  pas  donner  a  Tart.  94  de 
The  Ontario  Municipal  Board  Act  une  interpretation 
restrictive  comme  s'il  s'agissait  d'un  tribunal  distance 
inferieure  auquel  le  legislateur  a  con  fie  certaincs  ques- 
tions. Je  prefcrc  considerer  qu'il  s*agit  d'un  pouvoir  que 
le  legislateur  a  reserve  a  ]1Executif  du  gouvernement 
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There  is  no  reason  to  fetter  and  restrict  the  scope  of  the 
power  by  a  narrow  judicial  interpretation. 


In  the  Davisville  proceeding  the  petition  was 
treated  as  an  appeal  in  writing  and  it  may  be  noted 
that  the  respondent  party  filed  a  reply  but  no 
response  thereto  was  made  by  the  applicant,  Blair 
J. A,  dissented  on  the  interpretation  to  be  placed 
upon  s,  94  as  it  related  to  the  alternative  courses 
open  on  such  a  petition  to  the  Lieutenant-Gover- 
nor in  Council,  but  agreed  with  the  majority  of  the 
court  that  the  action  of  the  Executive  is  reviewable 

only  if  the  Lieutenant-Governor  in  Council  acts 

outside  the  terms  of  the  enabling  statute. 


It  is  not  helpful  in  my  view  to  attempt  to  classify 
the  action  or  function  by  the  Governor  in  Council 
(or  indeed  the  Lieutenant-Governor  in  Council 
acting  in  similar  circumstances)  into  one  of  the 
traditional  categories  established  in  the  develop- 
ment of  administrative  law.  The  Privy  Council  in 
the  Wilson  case,  supra,  described  the  function  of 
the  Lieutenant-Governor  as  "judicial"  as  did  the 
judge  of  first  instance  in  the  Border  Cities  Press 
proceedings,  supra.  However,  in  my  view  the 
essence  of  the  principle  of  law  here  operating  is 
simply  that  in  the  exercise  of  a  statutory  power  the 
Governor  in  Council,  like  any  other  person  or 
group  of  persons,  must  keep  within  the  law  as  laid 
down  by  Parliament  or  the  Legislature,  Failure  to 
do  SO  will  call  into  action  the  supervising  function 
of  the  superior  court  whose  responsibility  is  to 
enforce  the  law,  that  is  to  ensure  that  such  actions 
as  may  be  authorized  by  statute  shall  be  carried 
out  in  accordance  with  its  terms,  or  that  a  public 
authority  shall  not  fail  to  respond  to  a  duty 
assigned  to  it  by  statute. 

I  turn  now  to  a  consideration  of  s.  64(1)  in  light 
of  tho.se  principles.  Clearly  the  Governor  in  Coun- 
cil is  not  limited  to  varying  orders  made  inter 
partes  where  a  lis  existed  and  was  determined  by 
the  Commission.  The  Commission  is  empowered 
by  s.  321  of  the  Railway  Act,  supra,  and  the 
section  of  the  CRTC  Act  already  noted  to  approve 
all  charges  for  the  use  of  telephones  of  Bell 


agissant  conformement  a  des  regies  generates  d'interet 
public  Rien  nc  pcrmct  dc  restreindre  et  d'attenucr  la 
portee  du  pouvoir  par  une  interpretation  judiciaire 
ctroite. 

Dans  Taffaire  Davisville,  on  a  considers  la 
requete  commc  un  appel  ecrit  et  on  peut  noter  que 
Tintimee  a  depose  une  reponse  mais  que  la  reque- 
rante  n'y  a  pas  replique,  Le  juge  Blair  de  la  Cour 
d'appel  n'etait  pas  d'accord  avec  Popinion  de  la 
majoritc  sur  Interpretation  a  donner  a  Tart.  94 
pour  ce  qui  est  des  choix  offcrts  au  lieutenant-gou- 
verneur  en  conseil  saisi  d'une  requete  de  ce  genre, 
mais  il  a  souscrit  a  la  decision  majoritaire  de  la 

Cour  portant  que  les  actes  de  TExecutif  nc  pcuvent 
faire  Tobjet  d'un  controle  que  si  le  lieutenant-gou- 
vcrncur  en  conseil  excede  les  termes  de  la  loi 
habilitante, 

II  est  inutile,  a  mon  avis,  d'essayer  de  classer 
Taction  du  gouverneur  en  conseil  ou  sa  fonction 
(ou  cellcs  du  lieutenant-gouverneur  en  conseil  dans 
des  situations  semblables)  dans  Tune  des  catego- 
ries traditionneiles  etablics  cn  droit  administratis 
Dans  Wilson,  precite,  le  Conseil  prive  a  qualifie  la 
fonction  du  lieutenant-gouverneur  de  «judiciaire» 
commc  Fa  fait  le  juge  de  premiere  instance  dans 
Border  Cities  Press,  precitc.  Cependant,  a  mon 
Savis,  I'esscntiel  du  principc  dc  droit  applicable  en 
i'especc  est  simplement  que  dans  I'exercice  d'un 
spouvoir  conferc  par  la  loi,  le  gouverneur  en  conseil, 
comme  n'importe  quelle  autre  personne  ou  groupe 
de  personnel,  doit  respecter  les  limitcs  dc  Ea  loi 
edictee  par  le  Parlement  ou  la  Legislature.  Y 
deroger  declenchera  le  role  de  surveillance  de  la 
cour  supcrieure  qui  a  la  rcsponsabilite  de  faire 
appliquer  la  loi,  e'est-a-dire  de  s'assurer  que  les 
actes  autorises  par  la  loi  sent  accomplis  en  confor- 
mitc  avec  ses  dispositions  ou  qu'une  autorite  publi- 
que  ne  se  dcrobc  pas  a  une  obligation  qu'clle  lui 
impose, 

J 'en  viens  maintenant  a  l'examen  du  par.  64(1) 
a  la  lumicrc  de  ccs  principes.  Le  pouvoir  du  gou- 
verneur en  conseil  n'est  manifestement  pas  limite 
aux  modifications  des  ordonnances  rendues  inter 
partes  lorsqu'un  litige  a  etc  tranche  par  le  Conseil. 
L'article  321  de  la  Loi  sur  les  chemins  de  fer, 
precitee,  et  Tarticle  deja  note  dc  la  Loi  sur  le 
CRTC  autorisent  le  Conseil  a  approuver  tous  les 
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Canada.  In  so  doing  the  Commission  determines 
whether  the  proposed  tariff  of  tolls  is  just  and 
reasonable  and  whether  they  are  discriminatory. 
Thus  the  statute  delegates  to  the  CRTC  the  func- 
tion of  approving  telephone  service  tolls  with  a 
directive  as  to  the  standards  to  be  applied.  There  is 
thereafter  a  secondary  delegation  of  the  rate-fixing 
function  by  Parliament  to  the  Governor  in  Council 
but  this  function  only  comes  into  play  after  the 
Commission  has  approved  a  tariff  of  tolls;  and  on 
the  fulfillment  of  that  condition  precedent,  the 
power  arises  in  the  Governor  in  Council  to  estab- 
lish rates  for  telephone  service  by  the  variation  of 
the  order,  decision,  rule  or  regulation  of  the 
CRTC.  While  the  CRTC  must  operate  within  a 
certain  framework  when  rendering  its  decisions, 
Parliament  has  in  s.  64(1)  not  burdened  the  execu- 
tive branch  with  any  standards  or  guidelines  in  the 
exercise  of  its  rate  review  function.  Neither  were 
procedural  standards  imposed  or  even  implied, 
That  is  not  to  say  that  the  courts  wifl  not  respond 
today  as  in  the  Wilson  case  supra,  if  the  conditions 
precedent  to  the  exercise  of  power  so  granted  to 
the  executive  branch  have  not  been  observed.  Such 
a  response  might  also  occur  if,  on  a  petition  being 
received  by  the  Council,  no  examination  of  its 
contents  by  the  Governor  in  Council  were  under-g 
taken,  That  is  quite  a  different  matter  (and  oner 
with  which  we  are  not  here  faced)  from  the  assert 
tion  of  some  principle  of  law  that  requires  theS 
Governor  in  Council,  before  discharging  its  duty2 
under  the  section,  to  read  either  individually  or  en 
masse  the  petition  itself  and  all  supporting  ma- 
terial, the  evidence  taken  before  the  CRTC  and  all 
the  submissions  and  arguments  advanced  by  the 
petitioner  and  responding  parties,  The  very  nature 
of  the  body  must  be  taken  into  account  in  assessing 
the  technique  of  review  which  has  been  adopted  by 
the  Governor  in  Council.  The  executive  branch 
cannot  be  deprived  of  the  right  to  resort  to  its 
staff,  to  departmental  personnel  concerned  with 
the  subject  matter,  and  above  all  to  the  comments 
and  advice  of  ministerial  members  of  the  Council 
who  are  by  virtue  of  their  office  concerned  with 
the  policy  issues  arising  by  reason  of  the  petition 
whether  those  policies  be  economic,  political,  com- 
mercial or  of  some  other  nature.  Parliament  might 
otherwise  ordain,  but  in  s,  64  no  such  limitation 


droits  exiges  pour  Fusage  des  telephones  de  Bell 
Canada,  Ce  faisant,  Ie  Conseil  decide  si  le  tartf  de 
taxes  propose  est  juste  et  raisonnable  et  s'il  est 
discriminatoire.  La  loi  delegue  done  au  CRTC  la 
fonction  d'approuver  les  taxes  pour  le  service  de 
telephone,  assortie  d'une  directive  sur  les  critcres 
applicables,  Le  legislatcur  delegue  ensuite  au  gou- 
verneur  en  conseil  la  fonction  de  fixer  les  tarifs, 
mais  cette  delegation  secondaire  joue  seulemcnt 
apres  que  Ic  Conseil  a  approuve  un  tarif  de  taxes; 
unc  fois  cette  condition  prealable  remplie,  le  gou- 
verneur  en  conseil  peut  exercer  son  pouvoir  de 
fixer  les  tarifs  pour  Ee  service  de  telephone  cn 
modifiant  Tordonnance,  la  decision,  la  regie  ou  le 
reglement  du  CRTC.  Alors  que  le  CRTC  doit 
prendre  ses  decisions  dans  un  certain  cadre,  le  par. 
64(1)  n'impose  pas  a  FExecutif  de  normes  ou  de 
regies  applicables  a  Texercice  de  sa  fonction  de 
revision  des  tarifs.  Le  legislateur  n'a  pas  impose 
non  plus  de  normes  de  procedure  expresses  ou 
meme  impiicites.  Cela  ne  veut  pas  dire  que  les 
tribunaux  ne  reagiront  pas  aujourd'hui  comme 
dans  Parrct  Wilson,  precite,  si  les  conditions  prea- 
mbles a  Fexercice  du  pouvoir  ainsi  con  fere  a  FExe- 
cutif n'ont  pas  ete  respectees.  La  reaction  pourrait 
aussi  etre  la  meme  si  le  gouverneur  en  conseil 
n'cxaminait  pas  le  contenu  d'une  requete  qui  lui 
est  soumise,  Cest  une  question  tres  differente  (et 
ce  n'est  pas  le  cas  en  Fespece)  de  Faffirmation 
qu'un  principe  de  droit  exige  qu'avant  de  remplir 
les  obligations  conferees  par  cet  article,  le  gouver- 
neur en  conseil  lise,  soit  un  a  un,  soit  globalement, 
la  requete  elle-meme  et  tous  les  documents  a  Fap~ 
pui,  les  depositions  faites  devant  le  CRTC  et  tons 
les  arguments  et  memoircs  soumis  par  la  reque- 
rante  et  les  parties  opposees.  II  faut,  dans  revalua- 
tion de  la  technique  de  revision  adoptee  par  le 
gouverneur  en  conseil,  tenir  compte  de  la  nature 
meme  de  ce  corps  constitue.  On  ne  peut  priver 
FExecutif  de  son  droit  d'avoir  recours  a  son  per- 
sonnel, aux  fonctionnaires  du  ministere  concerne, 
et  surtout  aux  commentaires  et  aux  avis  des  minis- 
tres  membres  du  conseil,  responsabies,  a  ce  titre, 
des  questions  d'interet  public  soulevees  par  !a 
requete,  que  ces  questions  soient  de  nature  econo- 
mique,  politique,  commerciale  ou  autre.  Le  legisla- 
tcur pourrait  ordonner  qu'il  en  soit  autrement, 
mais  Fart,  64  n'impose  pas  de  restriction  semblable 
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had  been  imposed  on  the  Governor  in  Council  in 
the  adoption  of  the  procedures  for  the  hearing  of 
petitions  under  subs.  (1 ). 

This  conclusion  is  made  all  the  more  obvious  by 
the  added  right  in  s.  64(1)  that  the  Governor  in 
Council  may  "of  his  motion'*  vary  or  rescind  any 
rule  or  order  of  the  Commission.  This  is  legislative 
action  in  its  purest  form  where  the  subject  matter 
is  the  fixing  of  rates  for  a  public  utility  such  as  a 
telephone  system.  The  practicality  of  giving  notice 
to  "all  parties*1,  as  the  respondent  has  put  it,  must 
have  some  bearing  on  the  interpretation  to  be 
placed  upon  s,  64(1)  in  these  circumstances-  In 
these  proceedings  the  respondent  challenged  the 
rates  established  by  the  CRTC  and  confirmed  in 
effect  by  the  Governor  in  Council.  There  arc  many 
subscribers  to  the  Bell  Canada  services  all  of 
whom  are  and  will  be  no  doubt  affected  to  some 
degree  by  the  tariff  of  tolls  and  charges  authorized 
by  the  Commission  and  reviewed  by  the  Governor 
in  Council.  All  subscribers  should  arguably  receive 
notice  before  the  Governor  in  Council  proceeds 
with  its  review.  The  concluding  words  of  subs.  (1) 
might  be  said  to  support  this  view  where  it  is 
provided  that: 

v  .  v  any  order  that  the  Governor  in  Council  may  make 
with  respect  thereto  is  binding  upon  the  Commission 
and  upon  all  parties. 

I  read  these  words  as  saying  no  more  than  this;  if 
the  nature  of  the  matter  before  the  Governor  in 
Council  under  s.  64  concerns  parties  who  have 
been  involved  in  proceedings  before  the  adminis- 
trative tribunal  whose  decision  is  before  the  Gover- 
nor in  Council  by  virtue  of  a  petition,  all  such 
persons,  as  well  as  the  tribunal  or  agency  itself, 
will  be  bound  to  give  effect  to  the  order  in  council 
issued  by  the  Governor  in  Council  upon  a  review  of 
the  petition.  Different  terminology  to  the  same 
effect  is  found  in  predecessor  statutes  and  I  see  no 
basis  for  reading  into  this  statute  any  different 
parliamentary  intent  from  that  which  I  have 
ascribed  to  these  words  as  they  are  found  now  in  s. 
64(1). 

It  was  pointed  out  that  in  the  past  the  Governor 
in  Council  has  proceeded  by  way  of  an  actual  oral 
hearing  in  which  the  petitioner  and  the  contending 
parties  participated  (PC.  2166  dated  24/10/23; 


au  gouverneur  en  conseil  dans  ['adoption  des  regies 
de  procedure  pour  Taudition  de  requetes  en  vertu 
du  par.  (1), 

Cette  conclusion  s'impose  d'autant  plus  que  le 
par.  64(1)  autorise  en  outre  le  gouverneur  en 
conseil  a  modifier  ou  rescinder  «de  son  propre 
mouvement»  une  regie  ou  ordonnance  du  Conseil. 
Cest  la  un  acte  legislatif  sous  la  forme  la  plus  pure 
qui  a  pour  objet  de  fixer  les  tarifs  d'un  service 
public  t el  un  reseau  telephonique.  L'aspect  prati- 
que d'un  avis  a  «toutes  les  parties*  doit,  selon  les 
intimccs,  avoir  une  incidence  sur  Interpretation 
qu'il  faut  donner  au  par,  64(1)  dans  les  circons- 
tances.  En  1'espece,  les  intimees  contestent  les 
tarifs  fixes  par  le  CRTC  et  confirmes  par  le  gou- 
verneur cn  conseil.  Bell  Canada  a  de  nombreux 
abonnes  qui  sont  et  seront  tous  certainement  tou- 
ches jusqu'a  un  certain  point  par  le  tarif  de  taxes 
et  de  frais  autorise  par  le  Conseil  et  revise  par  le 
gouverneur  en  conseil.  On  pourrait  soutenir  que 
tous  les  abonnes  devraient  etre  avises  avant  que  le 
gouverneur  en  conseil  n'aille  de  Favant  avec  sa 
revision.  On  pourrait  soutenir  que  cette  interpreta- 
tion est  just.if iee  par  les  derniers  mots  du  par,  (1) 
qui  disposent; 

g  .  .  tout  decret  que  le  gouvencur  en  conseil  prend  a  cet 
%gard  lie  la  Commission  et  toutes  les  parties 

□ 

n5 
O 

§\  mon  avis,  ces  mots  veulent  simplement  dire  ceci: 
si  la  question  soumise  au  gouverneur  en  conseil  en 
vertu  de  Tart.  64  est  d'une  nature  telle  qu'elle 
concerne  des  parties  qui  ont  participe  aux  procedu- 
res devant  le  tribunal  administratif  dont  la  deci- 
sion est  soumise  au  gouverneur  en  conseil  par  une 
requete,  toutes  ces  personnes,  de  meme  que  le 
tribunal  ou  Torganisme  lui-meme,  seront  tenues  de 
donner  effet  au  decret  du  gouverneur  en  conseil 
sur  revision  de  la  rcquete.  Les  lois  anterieures 
contenaient  des  dispositions  au  meme  effet  et  rien 
dans  cette  loi  ne  me  permet  dTy  voir  une  intention 
du  legislateur  differente  de  celle  que  j  ai  attribuee 
a  ces  termes  que  Ton  trouve  maintenant  au  par. 
64(1), 

On  a  fait  remarqucr  qu'il  est  arrive  que  le 
gouverneur  en  conseil  procede  par  audition  orale  a 
laquelle  le  requerant  et  les  parties  interessees  ont 
participe.  (CP,  2166  en  date  du  24/10/23  et  C  R 
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and  P.C.  1170  dated  17/6/27).  These  proceedings 
do  no  more  than  illustrate  the  change  in  growth  of 
our  political  machinery  and  indeed  the  size  of  the 
Canadian  community  It  was  apparently  possible 
for  the  national  executive  in  those  days  to  conduct 
its  affairs  under  the  Railway  Act,  supra,  through 
meetings  or  hearings  in  which  the  parties  appeared 
before  some  or  all  of  the  Cabinet.  The  population 
of  the  country  was  a  fraction  of  that  today.  The 
magnitude  of  government  operations  bears  no  rela- 
tionship to  that  carried  on  at  the  federal  level  at 
present.  No  doubt  the  Governor  in  Council  could 
still  hold  oral  hearings  if  so  disposed.  Even  if  a 
court  had  the  power  and  authority  to  so  direct 
(which  I  conclude  it  has  not)  it  would  be  a  very 
unwise  and  impractical  judicial  principle  which 
would  convert  past  practice  into  rigid,  invariable 
administrative  procedures,  Even  in  cases  men- 
tioned above,  while  the  order  recites  it  to  have 
been  issued  on  the  recommendation  of  the  respon- 
sible Minister,  there  is  nothing  to  indicate  that  the 
parties  were  informed  of  such  a  recommendation 
prior  to  the  conduct  of  the  hearing. 


o 
o 
<£L  ' 

While  it  is  true  that  a  duty  to  observe  proce-| 
dural  fairness,  as  expressed  in  the  maxim  audih 

o 

alteram  partem,  need  not  be  express  (Alliance  des% 
Professeurs  Caiholiques  de  Montreal  v.  Commis- 
sion des  Relations  Ouvrieres  de  la  Province  de 
Quebec ]7),  it  will  not  be  implied  in  every  case.  It  is 
always  a  question  of  construing  the  statutory 
scheme  as  a  whole  in  order  to  see  to  what  degree, 
if  any,  the  legislator  intended  the  principle  to 
apply.  It  is  my  view  that  the  supervisory  power  of 
s.  64,  like  the  power  in  Davisville,  supra,  is  vested 
in  members  of  the  Cabinet  in  order  to  enable  them 
to  respond  to  the  political,  economic  and  social 
concerns  of  the  moment.  Under  s.  64  the  Cabinet, 
as  the  executive  branch  of  government,  was  exerci- 
sing the  power  delegated  by  Parliament  to  deter- 
mine the  appropriate  tariffs  for  the  telephone  ser- 
vices of  Bell  Canada.  fn  so  doing  the  Cabinet, 
unless  otherwise  directed  in  the  enabling  statute, 
must  be  free  to  consult  all  sources  which  Parlia- 

12  [1953]  2  S  CR.  140. 


1170  en  date  du  17/06/27).  Ce  ne  sont  la  que  des 
cas  qui  illustrent  la  modification  de  notre  proces- 
sus politique  ct,  d'ailleurs,  la  croissance  de  la 
socictc  canadiennc.  L'Executif  national  etait  appa- 
remment  en  mesure  a  cette  epoque  de  mener  ses 
affaires  cn  vertu  de  la  Lot  sur  les  chemins  de  fer, 
preeitee,  par  reunions  ou  auditions  au  cours  des- 
quelles  les  parties  comparaissaient  devant  le  Cabi- 
net siegeant  au  complet  ou  en  partie.  La  popula- 
tion du  pays  n'etait  qu'une  fraction  de  ce  qu'eile 
est  aujourd'hui.  L'etendue  des  activites  gouverne- 
mentales  de  Tepoque  n'a  aucune  commune  mesure 
avec  celle  d'aujourd'huh  II  nc  fait  aucun  doute  que 
le  gouverncur  en  conseil  pourrait  encore  tenir  des 
auditions  orales  s'il  le  desirait,  Meme  si  un  tribu- 
nal avait  le  pouvoir  ct  Fautorite  de  Tordonner  (et 
je  conclus  que  ce  n'est  pas  le  cas),  ce  scrait  la  un 
principe  judieiaire  tres  peu  sage  et  peu  commode 
qui  transformerait  une  pratique  ancienne  cn  des 
procedures  administrates  rigides  et  inflexibles. 
Meme  dans  les  cas  precites,  bien  que  le  decret 
mentionne  avoir  ete  pris  sur  la  recommandation  du 
ministre  responsable,  rien  n'indique  que  les  parties 
ont  ete  informces  de  cette  recommandation  avant 
la  tenuc  dc  l'audicnee. 


Meme  s'il  est  exact  que  Tobligation  dc  respecter 

requite  dans  la  procedure,  qu'exprime  la  maxime 
audi  alteram  partem,  n'a  pas  a  etre  cxpresse 
{Alliance  des  Professeurs  Caiholiques  de  Mont- 
real l\  Commission  des  Relations  Ouvrieres  de  la 
Province  de  Quebec*2)  elle  rTcst  pas  implicite  dans 
tous  les  cas,  U  faut  toujours  considerer  I  'economic 
globale  de  la  loi  pour  voir  dans  quelle  mesure,  le 
cas  echeant,  le  legislateur  a  voulu  que  ce  principe 
s'applique,  Jc  suis  d'avis  que  le  pouvoir  de  surveil- 
lance de  Tart,  64,  comme  celui  en  cause  dans 
rarret  Davisvilie,  precite,  est  con  fere  aux  membres 
du  Cabinet  pour  leur  permettre  de  rcpondrc  aux 
preoccupations  politiques,  economiqucs  et  sociales 
du  moment.  En  vertu  de  Tart,  64,  le  Cabinet 
exerce,  a  litre  d'Executif  du  gouvernement,  le 
pouvoir  que  lui  a  delegue  le  legislateur  de  fixer  les 
tarifs  appropries  pour  le  service  telephonique  de 
Bell.  Cependant,  a  moins  que  la  loi  habilitante 
n'en  dispose  autrement,  le  Cabinet  doit  etre  libre 

12  [19511  2  R.C.S.  140. 
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ment  itself  might  consult  had  it  retained  this  func- 
tion. This  is  clearly  so  in  those  instances  where  the 
Council  acts  on  its  own  initiative  as  it  is  authorized 
and  required  to  do  by  the  same  subsection.  There 
is  no  indication  in  subs.  (I)  that  a  different  inter- 
pretation comes  into  play  upon  the  exercise  of  the 
right  of  a  party  to  petition  the  Governor  in  Council 
to  exercise  this  same  delegated  function  or  power. 
The  wording  adopted  by  Parliament  in  my  view 
makes  this  clear.  The  Governor  in  Council  may  act 
"at  any  time,\  He  may  vary  or  rescind  any  order, 
decision,  rule  or  regulation  "in  his  discretion11,  The 
guidelines  mandated  by  Parliament  in  the  case  of 
the  CRTC  are  not  repeated  expressly  or  by  impli- 
cation in  s.  64,  The  function  applies  to  broad, 
quasi-legislative  orders  of  the  Commission  as  well 
as  to  inter-party  decisions,  In  short,  the  discretion 
of  the  Governor  in  Council  is  complete  provided  he 
observes  the  jurisdictional  boundaries  of  s.  64(1). 


The  procedure  sanctioned  by  s,  64(1)  has  some- 
times been  criticized  as  an  unjustifiable  inter- 
ference  with  the  regulatory  process:  see  Independ- 
ent Administrative  Agencies,  Working  Paper  25  of 
the  Law  Reform  Commission  of  Canada  (1980), 
at  pp,  87-89.  The  Commission  recommended  that 

provisions  for  the  final  disposition  by  the  Cabinet  or  a 
minister  of  appeals  of  any  agency  decisions  except  those 
requesting  the  equivalent  of  the  exercise  of  the  preroga- 
tive of  mercy  or  a  decision  based  on  humanitarian 
grounds,  should  be  abolished,  (at  p.  88) 

Indeed  it  may  be  thought  by  some  to  be  unusual 
and  even  counter-productive  in  an  organized  socie- 
ty that  a  carefully  considered  decision  by  an 
administrative  agency,  arrived  at  after  a  full  public 
hearing  in  which  many  points  of  view  have  been 
advanced,  should  be  susceptible  of  reversal  by  the 
Governor  in  Council.  On  the  other  hand,  it  is 
apparently  the  judgment  of  Parliament  that  this  is 
an  area  inordinately  sensitive  to  changing  public 
policies  and  hence  it  has  been  reserved  for  the  final 
application  of  such  a  policy  by  the  executive 
branch  of  government.  Given  the  interpretation  of 


de  consulter  toutes  les  sources  auxquelles  le  legis- 
lateur  lui-meme  aurait  pu  fa  ire  appcl  s'il  s'etait 
reserve  cctte  fonction,  Cest  manifestement  le  cas 
lorsque  le  conseil  agit  de  son  propre  mouvement 
comme  cette  disposition  Fautorisc  a  le  faire  ct  le 
lui  impose.  Rien  au  par.  (1)  n'indique  qu'il  faille 
adopter  une  interpretation  difference  lorsqu'une 
partie  exerce  son  droit  de  demander  au  gouverneur 
en  conseil  par  requcie  qu'il  exerce  cctte  fonction 
ou  ce  pouvoir  qui  lui  est  deleguc.  Cctte  interpreta- 
tion res-sort  clairemcnt  des  termcs  employes  par  le 
legislateur  Le  gouverneur  cn  conseil  peut  agir  «a 
toute  epoque».  II  peut  modifier  ou  rescinder  toute 
ordon nance,  decision,  regie  ou  regtcment  «a  sa 
discretion*.  Lcs  regies  auxquelles  le  legislateur  a 
astreint  le  CRTC  ne  sont  pas  repetees  ni  expresse- 
ment  ni  implicitement  a  Tart.  64.  Cette  fonction 
s'appliquc  aux  ordonnances  generates,  quasi  legis- 
latives  du  Conseil,  de  meme  qu'aux  decisions  inter 
partes.  Bref,  le  gouverneur  en  conseil  a  entiere 
discretion  dans  la  mcsure  ou  il  respcetc  les  li mites 
fixees  a  sa  competence  par  le  par.  64(1), 

On  a  parfois  reproche  a  la  procedure  prevue  au 
par.  64(1)  de  constituer  une  intervention  injustifia- 
ble  dans  le  processus  reglementaire:  voir  Les  orga- 
onismes  administratifs  autonomes,  document  de 
§travail  n°  25  de  la  Commission  de  reforme  du  droit 
jdu  Canada  (1980),  aux  pp.  96  a  98.  La  ComrmV 
§sion  a  recommande  que: 

soient  abolics  les  dispositions  qui  prevalent  que  le  Cabi- 
net ou  un  rninistre  tranchera  en  dernier  ressort  ks  appels 
des  decisions  d'un  organisme,  sauf  pour  ce  qui  concerns 
les  instances  qui  neeessitent  Tequivalent  de  j'cxercicc  du 
pouvoir  de  grace  ou  une  decision  fondee  sur  des  conside- 
rations humanrtaires.  (a  la  p.  97) 

Certains  peuvent  considercr  inhabituci  et  memo 
inefficace  que,  dans  une  societe  organises,  le  gou- 
verneur en  conseil  puissc  infirmer  la  decision  sol- 
gncuscment  pesee  d'un  organisme  administratis 
rendue  au  terme  d'une  audition  publique  complete 
au  cours  de  laquelle  on  a  fait  valoir  piusieurs 
points  de  vue.  D'autre  part,  le  legislateur  est  appa- 
remment  d'avis  qu'il  s'agit  la  d'un  domains  parti- 
culierement  vulnerable  aux  changements  des  poli- 
tiques  d'interet  public  et  il  Ta  par  consequent 
reserve  a  FHxecutif  qui  doit  en  dernier  ressort  les 
appliquen  Vu  Interpretation  du  par,  64(1)  que 
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s.  64(1)  which  I  adopt,  there  is  no  need  for  the 
Governor  in  Council  to  give  reasons  for  his  dici- 
sion,  to  hold  any  kind  of  a  hearing,  or  even  to 
acknowledge  the  receipt  of  a  petition.  It  is  not  the 
function  of  this  Court,  however,  to  decide  whether 
Cabinet  appeals  are  desirable  or  not.  I  have  only  to 
decide  whether  the  requirements  of  s.  64(1)  have 
been  satisfied. 

In  reaching  this  conclusion  concerning  the 
procedures  to  be  followed  with  reference  to  s, 
64(1),  I  am  assisted  by  the  reasoning  of  Megarry 
J.  in  Bates  v.  Lord  Hail  sham n  (cited  by  the 
majority  judgment  of  this  Court  in  Nicholson, 
supra).  There  the  court  was  dealing  with  a  chal- 
lenge made  to  the  legality  of  an  order  issued  under 
the  Solicitors  Act  abolishing  a  tariff  of  fees,  on  the 
grounds  that  the  order  should  have  been  preceded 
by  wider  consideration  by  the  rule  enacting  body. 
In  refusing  to  intervene,  Megarry  J,  stated  at  p. 
1378: 

Let  me  accept  that  in  the  sphere  of  the  so-called  quasi- 
judicial  the  rules  of  natural  justice  run,  and  that  in  the 
administrative  or  executive  field  there  is  a  general  duty 
of  fairness.  Nevertheless,  these  considerations  do  not 
seem  to  mc  to  affect  the  process  of  legislation,  whether 
primary  or  delegated.  Many  of  those  affected  by  dclc5 
gated  legislation,  and  affected  very  substantially,  arfe 
never  consulted  in  the  process  of  enacting  that  legislal 
tion;  and  yet  they  have  no  remedy  ...  I  do  not  know  o^ 
any  implied  right  to  be  consulted  or  make  objections,  of 
any  principle  upon  which  the  courts  may  enjoin  the 
legislative  process  at  the  suit  of  those  who  contend  that 
insufficient  time  for  consultation  and  consideration  has 
been  given. 


Both  the  Bates  case,  supra,  and  this  one  deal  with 
delegated  legislation,  the  difference  being  that  the 
delegatee  in  this  case  is,  in  effect,  the  executive 
branch  of  government  wrhite  in  the  Hates  ease  it 
was  a  committee  of  judges  and  solicitors  constitut- 
ed under  s,  56  of  the  Solicitors  Act.  Under  s.  56(2) 
the  committee  could 

make  general  orders  prescribing  and  regulating  in  such 
manner  as  they  think  fit  the  remuneration  of  solicitors  in 
respect  of  noncontentious  business. 


j'adopte,  le  gouverneur  en  conseil  n'a  pas  a  motivcr 
sa  decision,  a  tenir  quelque  audience  que  ce  soil  ni 
meme  a  accuser  reception  d'une  requete.  11  n'ap- 
partient  pas  a  cette  Cour,  cependant,  de  decider  si 
les  appels  interjetes  au  Cabinet  sont  souhailables 
ou  nom  Jc  n'ai  qu'a  decider  si  les  exigences  du  par. 
64(  1 )  ont  ete  respectees. 

Ma  conclusion  concern  ant  les  procedures  a 
suivre  aux  termes  du  par.  64(1)  est  etayee  par 
Popinion  du  juge  Megarry  dans  Parret  Bates  v. 
Lord  Hailshamli  (citee  dans  Popinion  de  la  majo- 
ritc  de  cette  Cour  dans  Parret  Nicholson,  precite). 
La  cour  y  examinait  la  regularite  d'une  ordon- 
nance  fondee  sur  la  Solicitors  Act  abolissant  un 
tarif  d'honoraires;  on  opposait  que  1'organismc  de 
reglementation  aurait  du  faire  preceder  Tordon- 
nance  d'une  consultation  plus  etendue.  En  refusant 
dlntervenir,  le  juge  Megarry  a  dit  a  la  p.  1378: 

[traduction]  Admettons  que  dans  le  dornaine  de  cc 
qu'on  appelle  le  quasi-judiciaire,  on  applique  les  regies 
de  justice  naturelle  el,  dans  le  dornaine  administrattf  ou 
executif,  Tobligation  generale  d'agir  equitablement. 
fvfais  eel  a  ne  me  parait  pas  s'appliquer  au  processus 
legislatif,  quil  s'agisse  de  lois  ou  de  legislation  deleguee, 

Plusieurs  de  eeux  que  la  legislation  deleguee  conccrnc,  et 
souvent  de  fa^on  tres  importante,  ne  sont  jamais  consul- 
ted au  cours  de  son  processus  d 'adopt  ion;  et  pourtant  ils 
n'ont  aucun  recours.  ...  II  n'cxistc,  que  je  sache,  aucun 
droit  impiicitc  d'etre  consulte  ou  de  presenter  des  objec- 
tions, ru  aucun  principc  en  vertu  duquel  les  tribunaux 
peuvent  donner  des  ordres  au  pouvoir  legislatif  a  la 
demande  de  ceux  qui  pretendent  quil  n'a  pas  consacre 
un  temps  suffisant  a  la  consultation  et  a  Tetude  de  la 
question. 

L'affaire  Bates  susmentionnee  et  la  presente 
espece  portent  sur  la  legislation  deleguee;  la  diffe- 
rence reside  en  ce  que  le  delegataire  en  Tespece 
est,  en  fait,  PExecutif,  a  Ions  que  dans  Paffaire 
Bates,  il  s'agissait  d'un  comite  de  juges  et  d'avo- 
cats  constituc  en  vertu  de  Part.  56  de  la  Solicitors 
Act,  En  vertu  du  par,  56(2),  le  comite  pouvait: 

[TRADUCTION]  rendre  des  ordonnances  generates  eta- 
blissant  ct  reglcmcntant  de  la  manierc  quTil  est i me 
appropriee  la  remuneration  des  procurcurs  dans  les 
matieres  non  contenticuscs. 


13  [1972]  I  W.L.R.  1373. 
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The  Governor  in  Council  under  s.  64(1)  is  entitled 
to  vary  decisions  on  telephone  tariffs  already  made 
by  another  body,  but  this  difference  does  not  strike 
me  as  material.  Nor  does  the  fact  that  a  citizen 
may  invoke  the  review  procedure  of  s>  64(1)  via 
petition,  while  no  comparable  right  existed  under 
the  English  act,  constitute  a  valid  ground  of  dis- 
tinction. There  is  only  one  review  procedure  under 
s.  64(1)  though  it  may  be  triggered  in  two  ways, 
/,<?,,  by  petition  or  by  the  Governor  in  Council's 
own  motion.  It  is  clear  that  the  orders  in  question 
in  Bates  and  the  case  at  bar  were  legislative  in 
nature  and  I  adopt  the  reasoning  of  Megarry  J.  to 
the  effect  that  no  hearing  is  required  in  such  cases, 
1  realize,  however,  that  the  dividing  line  between 
legislative  and  administrative  functions  is  not 
always  easy  to  draw:  see  Essex  County  Council  v. 
Minister  of  Housing14, 


Le  paragraphe  64(1)  autorise  le  gouverneur  en 
conseii  a  modifier  unc  decision  sur  les  tarifs  tele- 
phoniques  deja  rendue  par  un  autre  organisme, 
mais  cette  distinction  ne  me  parait  pas  pertinente. 
La  possibility  qu'a  un  citoyen  de  recourir  par 
requete  a  la  procedure  dc  revision  prevue  au  par. 
64(1),  alors  que  la  loi  britannique  nc  crcait  pas  de 
droit  comparable,  ne  constitue  pas  non  plus  une 
difference  valable,  Le  paragraphe  64(1)  n'etablit 
qu'une  seule  procedure  dc  revision,  qui  peut  cepen- 
dant  ctrc  declenchee  de  deux  facons,  c-a-d,  par 
requete  ou  du  propre  mouvement  du  gouverneur  en 
conseii.  Les  ordonnances  en  cause  dans  Taffaire 
Bates  et  en  Fcspcce  sont  manifestcmem  de  nature 
legislative  et  j'adopte  le  raisonnement  du  juge 

Megarry  qu'aucune  audition  n'est  requise  en 
pareils  cas,  Je  suis  conscient,  cependant,  que  la 
Hgne  de  demarcation  entre  les  fonctions  de  nature 
legislative  et  les  fonctions  de  nature  administratis 
ves  n'est  pas  toujours  facile  a  tracer:  voir  Essex 
County  Council  v.  Minister  of  Housing^. 


The  answer  is  not  to  be  found  in  continuing  the 
search  for  words  that  will  clearly  and  invariably 
differentiate  between  judicial  and  administrative 
on  the  one  hand,  or  administrative  and  legislative 
on  the  other.  It  may  be  said  that  the  use  of  the 
fairness  principle  as  in  Nicholson,  supra,  will  obvi- 
ate the  need  for  the  distinction  in  instances  where 
the  tribunal  or  agency  is  discharging  a  function 
with  reference  to  something  akin  to  a  lis  or  where 
the  agency  may  be  described  as  an  Investigating 
body'  as  in  the  Selvarajan  case,  supra.  Where, 
however,  the  executive  branch  has  been  assigned  a 
function  performable  in  the  past  by  the  Legislature 
itself  and  where  the  res  or  subject  matter  is  not  an 
individual  concern  or  a  right  unique  to  the  peti- 
tioner or  appellant,  different  considerations  may 
be  thought  to  arise.  The  fact  that  the  function  has 
been  assigned  as  here  to  a  tier  of  agencies  (the 
CRTC  in  the  first  instance  and  the  Governor  in 
Council  in  the  second)  does  not,  in  my  view,  alter 
the  political  science  pathology  of  the  case.  In  such 
a  circumstance  the  Court  must  fall  back  upon  the 
basic  jurisdictional  supervisory  role  and  in  so  doing 
construe  the  statute  to  determine  whether  the  Gov- 
ernor in  Council  has  performed  its  functions 

14  {!  967),  66  L.G.R.  23, 


La  solution  ne  reside  pas  dans  la  recherche 
constante  de  mots  qui  etabliront  clairement  et  dans 
tous  les  cas  une  distinction  entre  ce  qui  est  judi- 
cial re  et  administratif  d'une  part,  et  administratif 
jjt  legislatif  de  Tautre,  On  peut  dire  que  Putilisa- 
gion  du  principe  d'equtte,  comme  dans  Parrct 
Nicholson,  precite,  rendra  la  distinction  inutile 
Sans  les  cas  ou  le  tribunal  ou  Torganisme  remplit 
une  fonction  relative  a  ce  qui  s'apparente  a  un 
litige  ou  lorsque  Porganismc  est  «charge  d'enquete» 
comme  dans  ['arret  Selvarajan,  precite.  Si,  cepen- 
dant,  1'Executif  s'est  vu  attribuer  une  fonction 
auparavant  remplie  par  le  legislatif  lui-meme  et 
que  la  res  ou  Tobjet  n'est  pas  de  nature  perscnnelle 
ou  propre  au  requerant  ou  a  Pappelant,  Ton  peut 
croire  que  des  considerations  differences  en t rent  en 
jeu.  Le  fait  que  la  fonction  ait  etc  attribute  a  deux 
pa  Hers  (au  CRTC  en  premier  lieu  et  au  gouver- 
neur en  conseii  en  second  lieu)  ne  change  rien,  a 
inon  avis,  au  caractere  anormal  de  Paffaire  du 
point  de  vue  des  sciences  politiques.  En  pareil  cas, 
la  Cour  doit  revenir  a  son  role  fondamental  de 
surveillance  de  la  competence  et,  ce  faisant,  inter- 
preter la  Loi  pour  ctablir  si  le  gouverneur  en 
conseii  a  rempli  ses  fonctions  dans  les  limites  du 

14  (1967),  66  L.G.R.  23. 
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within  the  boundary  of  the  parliamentary  grant 
and  in  accordance  with  the  terms  of  the  parlia- 
mentary mandate. 

The  precise  terminology  employed  by  Parlia- 
ment in  s,  64  does  not  reveal  to  me  any  basis  for 
the  introduction  by  implication  of  the  procedural 
trappings  associated  with  administrative  agencies 
in  other  areas  to  which  the  principle  in  Nicholson, 
supra,  was  directed.  The  roots  of  thai  authority  do 
not  reach  the  area  of  law  with  which  we  are 
concerned  in  scanning  s.  64(1), 

As  mentioned  at  the  outset,  the  Federal  Court  of 
Appeal,  speaking  through  Lc  Dain  J.,  agreed  with 
the  trial  division  except  with  respect  to  the  lack  of 
opportunity  for  the  respondents  to  respond  to  the 
reply  forwarded  to  the  Governor  in  Council  by  Bell 
Canada  in  the  proceedings  initiated  by  the  petition 
of  the  respondents.  Le  Dain  J.  regarded  this  issue 
as  being  one  of  fact  depending  for  its  determina- 
tion on  the  nature  of  Bell  Canada's  answer  and  the 
issues  raised  thereby,  and  on  the  reasonableness  of 
the  delay  of  two  weeks  before  the  issuance  of  the 
decision  of  the  Governor  in  Council.  His  Lordship 
concluded; 

Since  the  question  is  essentially  one  of  fact,  one  cannot^ 
say  before  the  issue  has  been  tried  ih:n  the  Statement  of^ 
Claim  does  not  disclose  a  reasonable  cause  of  action.  « 

o 

00 

For  the  reasons  already  given  I  am  unable,  withr 
respect,  to  conclude  that  the  issue  of  fairness  arises 
in  these  proceedings  on  a  proper  construction  of  s. 
64(1).  If  there  were  to  be  a  distinction  between 
rights  arising  with  reference  to  submissions  from 
government  sources  and  rights  arising  with  refer- 
ence to  the  response  from  the  rate  applicant  Bell 
Canada,  more  compelling  reasons  exist  for  disclo- 
sure of  the  intragovcrnmcntal  communications  as 
the  respondents  were,  by  this  stage  in  these  lengthy 
proceedings,  very  familiar  with  the  application 
made  by  Bell  Canada  and  the  position  taken  by 
that  company  before  the  Commission  by  reason  of 
the  respondents1  active  participation  in  the  hear- 
ings before  the  CRTC.  In  any  case,  I  can  discern 
nothing  in  s>  64(1)  to  justify  a  variable  yardstick 
for  the  application  to  that  section  of  the  principle 
of  fairness  according  to  the  source  of  the  informa- 
tion placed  before  the  Governor  in  Council  for  the 


pouvoir  et  du  mandat  que  lui  a  confies  le 
legislateur. 

Les  termes  precis  qu'emploie  le  legislateur  a 
Fart  64  ne  justifient  pas  a  mon  sens  Introduction, 
par  implication,  des  exigences  de  procedure  pro- 
pres  aux  organismes  adminlstratifs  dans  d'autres 
domaines  que  vise  le  principe  enonce  dans  Parret 
Nicholson,  precite.  Les  racines  de  cet  arret  n'attei- 
gnent  pas  le  domaine  juridique  en  cause  dans 
1'etude  du  par.  64(1). 

Com  me  je  1'ai  mentionne  au  debut,  le  juge  Le 
Dain,  qui  exprimait  Tavis  de  la  Cour  d'appel  fede- 
ral, partage  lopinion  de  la  Division  de  premiere 
instance  sauf  en  ce  qui  concerne  l  impossibilite 
dans  laquellc  les  intimees  ont  etc  plaeees  d'opposer 
une  replique  a  la  reponse  que  Bell  Canada  a 
presentee  au  gouverneur  en  conseil  dans  les  proce- 
dures declenchees  par  leur  requete.  Le  juge  Le 
Dain  a  considere  qiril  s'agissait  d'une  question  de 
fait  dont  la  solution  depend  de  la  nature  de  la 
reponse  de  Bell  Canada  et  des  points  qu'elle  a 
souleves,  ainsi  que  du  caractere  suffisant  du  delai 
de  deux  semaines  avant  Fannonce  de  la  decision  du 
gouverneur  en  conscih  Le  juge  a  conclu: 

Puisqu\il  s'agit  essentietlement  d'une  question  de  fait,  on 
ne  pcut  pas,  avant  ['audition  du  Htige,  affirmer  que  la 

declaration  ne  rcvele  aucune  cause  raisonnable  d'aetiort. 

Pour  les  motifs  qui  precedent,  je  ne  peux,  avec 
egards,  conclure,  suivant  une  interpretation  appro- 
price  du  par.  64(1),  que  ces  procedures  soulevent 
la  question  d'equite.  Snil  faut  distinguer  les  droits 
relatifs  a  des  memoires  qui  emanent  de  sources 
gouvernementales  des  droits  relatifs  a  la  reponse 
soumisc  par  la  requerante  Bell  Canada,  la  divulga- 
tion de  rapports  internes  du  gouvernemcnt  est  plus 
justifiee  parce  qu'a  ce  stade  de  ces  longues  proce- 
dures, les  intimees  connaissaient  bien  la  demande 
de  Bell  Canada  et  sa  position  devant  le  Conseil,  vu 
leur  participation  active  aux  audiences  du  CRTC. 
Quoi  qu'il  en  soit,  rien  au  par.  64(1)  ne  nic  parait 
justifier  ['adoption  d'un  critere  variable  pour  appli- 
quer  a  ce  paragraphe  le  principe  d'equite  selon  ia 
source  des  renseignements  communiques  au  gou- 
verneur en  conseil  pour  qu'il  statue  sur  la  requete 
des  intimees.  Le  point  fondamental  est  Interpre- 
tation de  cetle  disposition  dans  le  contexte  de  la 
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disposition  or  the  respondents'  petition.  The  basic 
issue  is  the  interpretation  of  ihis  statutory  provi- 
sion in  the  context  of  the  pattern  of  the  statute  in 
which  it  is  found.  In  my  view,  once  the  proper 
construction  of  the  section  is  determined,  it  applies 
consistently  throughout  the  proceedings  before  the 
Governor  in  Council. 

I  would  therefore  allow  the  appeal  and  restore 

the  order  of  the  trial  court,  As  to  costs,  the 
respondent  has  never  asked  for  costs  and  the 
Attorney  General  of  Canada  at  the  hearing  in  this 
Court  placed  himself  in  the  hands  of  the  Court.  In 
all  the  circumstances  of  these  proceedings,  I  would 
not  consider  this  to  be  a  case  for  costs  and  1  would 
award  no  costs  to  any  party  in  this  Court  or  in  any 
of  the  courts  below. 


Appeal  allowed. 

Solicitor  for  the  defendant,  appellant:  R.  Tasse, 
Ottawa. 

Solicitor  for  the  plaintiffs,  respondents:  Andrew 
J.  Roman,  Toronto. 


Loi  ou  elle  se  trouve.  A  mon  avis,  une  fois  etablie, 
la  bonne  interpretation  a  y  dormer  s'applique  a 
Tensemble  des  procedures  devant  le  gouverneur  en 
conseiL 


Je  suis  d'avis,  par  consequent,  d'accueillir  le 
pourvoi  et  de  retablir  Tordonnance  de  la  cour  de 
premiere  instance,  En  ce  qui  concerne  les  depens, 
les  intimees  n'en  ont  jamais  demande  cts  a  l'au- 
dience,  le  procureur  general  du  Canada  s'en  est 

remis  a  cette  Cour.  Etant  donne  toutes  les  circons- 
tan ces  de  cette  affaire,  j'estime  qu'il  ne  s'agit  pas 
d'un  cas  ou  des  depens  devraient  etre  adjuges  et  je 
suis  d  avis  de  n'adjugcr  aux  parties  aucuns  depens 
en  cette  Cour  ou  dans  les  cours  distance 
inferieure. 

Pourvoi  accueilli. 

Procureur  du  defendeur,  appelant:  R.  Tasse, 
Ottawa. 

Procureur  des  demanderesses,  intimees:  Andrew 
J.  Roman,  Toronto. 
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BETWEEN: 


A.  LASSONDE  INC. 


Plaintiff 


AND  SUNPAC  FOODS  LIMITED 


Defendant 


REASONS  FOR  ORDER 


RICHARD  MORNEAU,  PROTHONOTARY: 


Introduction 


[1]        Through  this  motion,  the  plaintiff  defendant  to  the  counterclaim  (the  plaintiff)  seeks, 
pursuant  to  Rule  221  of  the  Federal  Court  Rules,  1998  (the  Rules),  to  have  a  series  of  paragraphs  - 
13  in  total  -  struck  from  the  statement  of  defence  and  counterclaim  (the  statement  of  defence)  filed 
by  Sun  Pac  Foods  Limited  (the  defendant). 

[2]  In  the  alternative,  should  this  relief  not  be  granted,  the  plaintiff  requests  further  and  better 
particulars  for  most  of  these  paragraphs  pursuant  to  Rule  181. 

Page:  2  [3]        Finally,  in  any  event,  the  plaintiff  seeks  an  additional  extension  pursuant  to  Rule  8 
to  serve  and  file  its  reply  and  defence  to  counterclaim.  The  Court  was  also  asked  to  make  any 
other  order  it  deems  appropriate  in  the  circumstances. 

[4]        The  plaintiff  comes  before  this  Court  believing  that  its  exclusive  rights  in  the  trade-mark 
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FRUITE  have  a  specific  scope.  The  defendant  casts  doubt  on  this  scope  in  its  statement  of 
defence,  and  especially  in  the  paragraphs  challenged  by  the  plaintiff. 

[5]        The  scope  of  these  rights  must  eventually  be  determined,  but  I  am  not  convinced  that  this 
can  be  done  by  way  of  a  motion  to  strike.  It  is  a  point  of  law  which  does  not  lend  itself  well  to  a 
motion  like  the  plaintiffs  motion. 

[6]        As  this  Court  stated  in  Apotex  Inc.  et  al.  v.  Wellcome  Foundation  Ltd.  et  al.  ( 1996),  68 
C.P.R.  (3d)  23,  at  page  41  (F.C.T.D.): 

In  conclusion,  I  would  like  to  reiterate  that  striking  out  pleadings  is  a  draconian  measure.  The 
defendants  may  not  have  a  strong  case  on  some  of  the  issues  raised  by  the  plaintiffs  in  their 
motion.  However,  the  test  in  mv  view  is  stringent:  if  there  is  a  scintilla  of  success  in  a  claim,  a 
Court  should  not  strike  it  down.  As  pointed  out  by  counsel  for  the  defendant  Apotex,  this  is  not  a 
mini-trial  or  a  summary  judp-ment  proceeding  where  I  could  have  resolved  some  of  the  issues. 
The  case  law  is  clear  that  it  has  to  be  beyond  doubt.  Despite  able  argument  by  counsels  for  the 
plaintiff  Wellcome,  I  have  not  been  convinced  that  there  is  sufficient  lack  of  substance  to  use  this 
draconian  measure,  thereby  depriving  the  defendants  of  their  day  in  Court. 

[Emphasis  added] 

Page:  3 

Facts 

[7]        It  is  clear  from  the  evidence  that  the  two  parties  are  direct  competitors  in  the  fruit  juice 
and  fruit  drink  business. 

[8]        The  plaintiff  obtained  a  certificate  of  registration  under  the  Trade-marks  Act,  R.S.C., 
1985,  c.T-13  (the  Act),  for  the  trade-mark  FRUITS. 

[9]        The  defendant  holds  a  certificate  under  the  Act  for  the  trade-mark  FRUIT  RHAPSODY. 

[10]      The  conflict  between  the  parties  arises  from  the  fact  that  the  defendant  uses  the 
expression  RHAPSODIE  FRUITEE  (emphasis  added)  as  the  French  equivalent  for  its  trade-mark 
FRUIT  RHAPSODY. 

[11]      In  the  plaintiffs  opinion,  the  use  of  this  word  as  a  trade-mark  is  an  infringement,  within 
the  meaning  of  section  20  of  the  Act,  of  its  exclusive  right  to  the  use  of  FRUITE  in  association 
with  fruit  juices  and  fruit  drinks.  It  alleges  that  this  use  depreciates  the  value  of  the  goodwill 
attaching  to  the  trade-mark  (section  22  of  the  Act)  and  constitutes  unfair  competition  (paragraphs 
7(b)  and  7(c)  of  the  Act). 

Page:  4 

Tests  for  strikinaout  pleadings  and  for  particulars 

[12]    The  possibility  of  seeking  to  have  a  pleading,  or  anything  contained  therein,  struck  out  in 
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the  course  of  an  action  is  now  provided  for  in  Rule  221.  As  this  rule  is  the  equivalent  of  Rule  419 
of  the  Federal  Court  Rules,  the  case  law  developed  in  respect  of  Rule  419  applies  to  Rule  221. 

[13]    Thus,  under  paragraph  221(l)(a),  it  must  be  plain  and  obvious  (see  Canada  (A.G.)  1'.  Inuit 
Tapirisat,  1980  CanLII  21  (SCO,  [1980]  2  S.C.R.  735,  at  page  740)  that  all  or  part  of  the 
defendant's  statement  of  defence  discloses  no  reasonable  cause  of  defence. 

[14]    To  apply  the  other  paragraphs  of  Rule  221  in  the  instant  case,  the  impugned  pleadings 

must  be  so  intolerable  and  prejudicial  that  they  must  be  struck  in  whole  or  in  part.  As  Mr.  Justice 

Teitelbaum  of  this  Court  stated  in  Copperhead  Brewing  Co.  Ltd.  v.  John  Labatt  Ltd.  et  al. 

(1995),  61  C.P.R.  (3  d)  317,  at  page  322: 

the  jurisprudence  is  consistent  that  under  Rules  419(l)(b)  through  (nit  must  be  established  that  the 
pleading  is  so  clearly  immaterial,  frivolous,  embarrassing  or  abusive  that  it  is  obviously  forlorn 
and  futile  (Bit  rnabyllachine  &  MUl  Equipment  Ltd.  v.  Berglund  Industrial  Supply  Co.  Ltd.  (1982), 
64  C.RR.  (2d)  206  (F.C.T.D.))  and  that  the  court  will  not  strike  mere  surplus  statements  where  no 
prejudice  flows  from  them  (Paler  International  Aartornotive  Frarac[rising  Inc.  v.  Mister 
Mechanic  Inc.  reflex,  (1989)  28  C.P.R.  (3d)  308,  27  C.I.P.R.  112,  [1990]  1  EC.  237  (T.D.)).  As  I 
am  not  entirely  satisfied  that  the  defendants  will  suffer  prejudice  if  para.  9  is  not  struck,  I  will 
allow  para.  9  and  Sch.  "A"  to  remain  in  the  amended  statement  of  claim. 

[15]   As  for  the  tests  concerning  further  particulars,  the  Court  must  consider  whether  one  party 
has  enough  information  to  be  able  to  understand  the  adverse  party's  position  and  to  prepare  an 
Page:  5 

adequate  response,  whether  a  defence  or  a  reply.  (See  Astra  Aktiebolag  v.  Inflazyme 
Pharmaceuticals  Inc.  reflex,  (1995),  61  C.P.R.  (3d)  178  (F.C.T.D.),  at  page  184.) 

[16]      In  Embee  Electronic  Agencies  Ltd.  v.  Agence  Sherwood  Agencies  Inc.  et  al.  (1979),  43 

C.P.R.  (2d)  285  (F.C.T.D.),  at  page  287,  Marceau  J.  explained  the  extent  to  which  the 

defendant  is  entitled  to  particulars  of  the  plaintiffs  evidence  at  the  pleadings  stage: 

At  that  early  stage,  a  defendant  is  entitled  to  be  furnished  all  particulars  which  will  enable  him  to 
better  understand  the  position  of  the  plaintiff,  see  the  basis  of  the  case  made  against  him  and 
appreciate  the  facts  on  which  it  is  founded  so  that  he  may  reply  intelligently  to  the  statement  of 
claim  and  state  properly  the  grounds  of  defence  on  which  he  himself  relies,  but  he  is  not  entitled  to 
go  any  further  and  require  more  than  that. 

[No  emphasis  in  original.] 

Analysis 
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[17]      It  seems  to  me  on  reading  the  parties'  pleadings  and  the  other  documents  submitted  in 
relation  to  this  motion  that  the  plaintiff  now  has  enough  information  to  be  able  to  understand  the 
defendant's  position  and  to  prepare  an  intelligent  and  adequate  reply  to  the  defendant's  statement 
of  defence. 

[18]        Obviously  the  plaintiff  does  not  accept  the  defendant's  narrow  reading  of  its  exclusive 
rights  in  the  trade-mark  FRUITE.  In  my  view,  however,  this  is  not  a  reason  to  force  the  defendant 
to  furnish  particulars  for  and  further  justify  a  position  that  counsel  for  the  plaintiff 

Page:  6  seems  to  understand  very  well.  Counsel  for  the  plaintiff  discusses  and  analyses  this 
position  in 

great  detail  in  the  written  submissions  in  support  of  his  motion. 

[19]  There  is  accordingly  no  reason  to  make  a  general  order  that  further  particulars  be  furnished 
to  the  plaintiff. 

[20]    As  for  the  requests  to  strike,  it  must  be  understood  that  all  the  impugned  paragraphs  of  the 
statement  of  defence  are  based  on  the  same  premise. 

[21]  This  premise  is  the  defendant's  submission  that  the  plaintiffs  certificate  of  registration  is 
limited  to  the  trade-mark  FRUITE  ET  DESSIN  and  that  the  plaintiff  cannot  claim  rights  in  the 
simple  word  "fruits"  itself  based  on  the  history  of  the  mark. 

[22]    Consequently,  it  submits  that  its  use  of  RHAPSODIE  FRUITEE  does  not  infringe  the 
trade-mark  FRUITE  ET  DESSIN  and  that  RHAPSODIE  FRUITEE  is  an  authorized  use  pursuant 
to  subparagraph  20(l)(b)(u)  of  the  Act: 

20.  The  right  of  the  owner  of  a  registered  trade-mark  to  its  exclusive  use  shall  be  deemed  to  be 
infringed  by  a  person  not  entitled  to  its  use  under  this  Act  who  sells,  distributes  or  advertises 
wares  or  services  in  association  with  a  confusing  trade-mark  or  trade-name,  but  no  registration  of 
a  trade-mark  prevents  a  person  from  making 

(a)  - 

(b)  any  bona  fide  use,  other  than  as  a  trade-mark,  (i)  — 

(ii)  of  any  accurate  description  of  the  character  or  quality  of  his  wares  or  services, 

in  such  a  manner  as  is  not  likely  to  have  the  effect  of  depreciating  the  value  of  the  goodwill 
attaching  to  the  trade-mark. 

Page:  7  [23]      Counsel  for  the  plaintiff  argues  forcefully  that  as  no  disclaimer  with  respect  to  the 
word  "fruite"  was  required  by  the  Registrar  pursuant  to  section  35  of  the  Act,  it  follows  that  the 
plaintiff  was  granted  the  right  to  the  exclusive  use  not  only  of  the  design  of  the  trade-mark 
FRUITE  but  also  of  the  word  FRUITE  itself. 
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[24]      As  mentioned  supra,  the  scope  of  the  plaintiffs  exclusive  use  is  the  central  issue  of  the 
case  on  the  merits.  I  am  accordingly  of  the  view  that  the  paragraphs  of  the  statement  of  defence 
which  challenge  this  scope  in  one  way  or  another  should  not  be  struck.  Therefore,  paragraphs  4,  7, 
10,  12,  19,  20(i)(a),  20(11)  and  21(11)  of  the  statement  of  defence  may  remain. 

[25]      The  same  result  must  apply  to  paragraph  9  of  the  statement  of  defence,  as  counsel  for  the 
plaintiff  did  not  refer  to  it  in  written  or  oral  argument. 

[26]      As  for  the  impact  of  the  licenses  issued  by  the  plaintiff,  counsel  for  the  plaintiff  is  very 

familiar  with  his  client's  factual  situation  in  this  regard.  He  can  easily  respond  to  the  defendant 
regarding  any  allegations  concerning  the  reduction  of  the  distinctiveness  of  his  client's  trade-mark. 

It  is  theoretically  possible  that  the  defendant's  allegations  will  be  proven  correct.  Accordingly, 

allegations  21(1)  and  (iii)  of  the  statement  of  defence  may  remain. 

[27]  As  for  paragraph  20(i)(b),  I  consider  that  the  dates  mentioned  in  this  paragraph,  when  it  is 
read  as  a  whole,  are  not  wrong.  This  paragraph  will  not  be  struck  out. 

Page:  &  [28]    Counsel  for  the  plaintiff  further  submits  that  from  an  objective  point  of  view,  the 
defendant  should  have  translated  his  trade-mark  FRUIT  RHAPSODY  as  RHAPSODIE  DE 
FRUITS  rather  than  RHAPSODIE  FRUITEE.  In  my  opinion,  that  is  a  question  of  evidence, 
indeed  of  expert  evidence.  It  cannot  therefore  be  ordered  at  this  time  that  paragraph  8  of  the 
defence  be  struck  out  on  this  basis. 

[29]    Paragraph  8  -to  which  must  be  added  paragraphs  11,  16  and  17-  also  appears  to  refer  to  the 
expression  "bona  fide"  use  as  it  is  used  in  the  Act.  Once  again,  these  paragraphs  will  not  be  struck 
out.  Similarly,  the  determination  of  whether  RHAPSODIE  FRUITEE  is  used  as  an  accurate 
description  of  the  character  or  quality  of  the  beverages  or  as  an  adjective  is  also  a  question  of 
evidence  which  should  be  left  to  the  full  hearing. 

[30]      However,  the  defendant  refers  in  paragraph  7  -and  possibly  in  paragraph  5-  of  its 
statement  of  defence  to  the  use  of  RHAPSODIE  FRUITEE  as  a  trade-mark.  This  statement  is 
clearly  contrary  to  paragraph  20( l)(b)  of  the  Act. 

[31]      The  defendant  will  accordingly  be  required  to  amend  its  statement  of  defence  and 
counterclaim  to  eliminate  any  reference  to  the  use  of  RHAPSODIE  FRUITEE  as  a  trade-mark 
within  thirty  (30)  days  of  the  date  of  the  order  accompanying  these  reasons.  I  consider  this  order 

appropriate  in  the  circumstances  [see  para.    ,  supra] . 

Page:  9  [32]  The  plaintiff  will  then  have  thirty  (30)  days  from  the  date  of  service  of  the  defendant's 
statement  of  defence  and  counterclaim  to  serve  and  file  its  reply  and  defence  to  counterclaim. 

[33]    Costs  of  this  motion  will  be  in  the  cause. 

Richard  Morneau 


5  of  6 


CanLII  -  1998  CanLII  7983  (FC) 


http://www.canlii.org/en/ca/fct/doc/1998/1998canlii7983/1998canlii7983. 


Prothonotary 

MONTREAL,  QUEBEC  June  19,  1998 
Certified  true  translation  n 
M. Iveson 
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COURT  OF  APPEAL  FOR  ONTARIO  '  

CITATION:  St.  Lewis  v.  Rancourt,  2013  ONCA  701 

DATE:  20131115 
DOCKET:  C56905 

Hoy  A.C.J. O.,  Sharpe  and  Blair  JJ.A. 

BETWEEN 


Joanne  St.  Lewis 

Plaintiff  (Respondent) 

and 

Denis  Rancourt 

Defendant  (Appellant) 


Denis  Rancourt,  appearing  in  person 

Richard  Dearden,  for  the  plaintiff  (respondent)  Joanne  St.  Lewis 
Peter  Doody,  for  the  University  of  Ottawa 
Heard:  November  8,  2013 

On  appeal  from  the  order  of  Justice  Robert  J.  Smith  of  the  Superior  Court  of 
Justice,  dated  March  13,  2013. 


APPEAL  BOOK  ENDORSEMENT 


[1]  The  appellant  appeals  the  March  13,  2013  order  of  Smith  J.,  dismissing 
the  appellant's  motion  to  stay  or  dismiss  the  respondent,  Joanne  St.  Lewis' 


Page:  2 


defamation  order  against  him  on  the  basis  that  it  was  the  product  of  maintenance 
and  champerty.  We  are  not  persuaded  that  any  of  the  several  grounds  he 
advances  has  merit.  We  see  no  error  of  law  on  the  part  of  the  motion  judge  in 
concluding  on  the  ample  evidence  before  him  that  the  respondent's  employer's 
decision  to  fund  the  litigation  did  not  amount  to  maintenance  or  champerty.  Nor 
did  the  respondent's  unilateral  decision  to  donate  a  portion  of  any  punitive 
damages  she  might  receive  to  a  scholarship  at  the  employer  university  make  out 
maintenance  or  champerty.  Moreover,  the  underlying  findings  of  fact  made  by 
the  motion  judge  were  reasonably  supported  by  the  record. 

[2]  As  to  the  appellant's  bias  or  appearance  of  bias  submission,  it  in  our  view 
has  no  merit.  It  was  fully  considered  by  Annis  J.  and  rejected.  We  agree  with 
that  decision  and,  in  any  event,  that  decision  is  not  open  to  challenge  in  this 
court. 

[3]  The  appellant  also  argued  in  his  factum  that  the  motion  judge  had  not 
given  him  adequate  time  to  make  his  submissions.  We  reject  this  argument. 
The  time  allocated  was  clearly  announced  and  reasonable. 

[4]  This  appeal  is  accordingly  dismissed.  The  appellant  shall  pay  the 
respondent,  Ms.  St.  Lewis,  costs  in  the  amount  of  $20,000,  all  inclusive,  and  pay 
the  respondent  university  costs  in  the  amount  of  $15,000,  all  inclusive. 
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REASONS  FOR  DECISION  ON  THE  CHAMPERTY  MOTION 

R.  SMITH, I. 
Overview 

[1]  Denis  Rancourt  ("Rancourt")  seeks  an  order  dismissing  or  staying  Joanne  St.  Lewis' 
("St.  Lewis")  defamation  action  against  him  as  an  abuse  of  process,  because  he  alleges  that  the 
University  of  Ottawa's  agreement  to  pay  her  legal  costs  constitutes  champerty  and  maintenance. 

[2]  The  defendant  Rancourt  is  a  former  Physics  Professor  at  the  University  of  Ottawa 
(the 'University").  He  published  a  blog  on  February  11,  2011  in  which  he  referred  to  St.  Lewis 
as  "Allan  Rock's  house  negro". 

[3]  St.  Lewis  is  an  Assistant  Law  Professor  employed  by  the  University  who  teaches  in  the 
area  of  equality  rights,  and  has  a  reputation  in  anti-racism  She  became  a  tenured  professor  in 
2001.  She  is  also  a  Black  woman. 
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[4]  In  the  fall  of  2008,  St.  Lewis  was  asked  by  President  Rock  to  prepare  an  evaluation  of  the 
University  Student  Appeal  Centre's  report  that  had  alleged  systemic  racism  at  the  University.  In 
her  report,  St.  Lewis  concluded  that  there  was  no  systemic  racism  at  the  University  and  that  the 
University's  academic  fraud  process  was  well  founded. 

[5]  In  April  2011,  shortly  after  St.  Lewis  became  aware  of  Rancourt's  blog  referring  to  her  as 
'Allan  Rock's  house  negro",  she  met  with  Dean  Feldthusen  to  advise  him  that  she  had  to  sue 
Rancourt  for  libel  St.  Lewis  and  Dean  Feldthusen  then  met  with  University 
President  Allan  Rock  to  request  that  the  University  pay  for  her  legal  costs  for  her  libel  action 
against  Rancourt.  President  Rock  agreed  to  pay  St.  Lewis'  legal  costs  because  the  allegedly 
defamatory  comments  in  Rancourt's  blog  were  related  to  the  report  which  St.  Lewis  had 
prepared  as  an  employee  of  the  University  and  at  the  request  of  the  University. 

[6]  On  June  23, 2011,  St.  Lewis  issued  a  statement  of  claim  against  Rancourt  ckiming 
$1  million  in  damages  for  defamation. 

Issues 

[7]       The  following  issues  must  be  decided: 

(1)  Should   Rancourt's    affidavits,    affirmed    on   April  23    and    May  23, 2012,  be 
admitted  into  evidence  on  the  champerty  motion? 

(2)  Should  a  trial  of  an  issue  be  ordered? 

(3)  Does   the  University's   agreement  to  pay  for  St.  Lewis'   legal  costs  of  her 
defamation  action  against  Rancourt  constitute  champerty  and  maintenance? 

Background  Facts 

[8]  Rancourt  is  a  former  Physics  Professor  at  the  University  of  Ottawa.  He  publishes  a  blog 
entitled  "U  of  O  Watch".  On  February  11,2011,  Rancourt  published  an  article  entitled  "Did 
Professor  St.  Lewis  Act  as  Allan  Rock's  House  Negro?" 

[9]  St.  Lewis  is  an  Assistant  Professor  in  the  Common  Law  Section  of  the  Faculty  of  Law  at 
the  University  of  Ottawa.  She  was  awarded  full  tenure  in  2001.  St.  Lewis  co-chaired  the 
Canadian  Bar  Association  working  group  on  racial  equality  and  authored  the  report  titled 
'Virtual  Justice,  Systemic  Racism  in  the  Canadian  Legal  Profession'.  St.  Lewis  has  also  taught  a 
number  of  courses  that  examined  issues  of  racism  in  a  variety  of  contexts  and  has  an  established 
reputation  as  an  expert  in  anti-racism  and  critical  race  theory  as  an  academic  public  speaker  and 
facilitator. 

[10]  In  November  2008,  the  Student  Appeal  Centre  ("SAC")  published  its  2008  Annual 
Report  entitled  "Mistreatment  of  Students,  Unfair  Practices  and  Systemic  Racism  at  the 
University  of  Ottawa".  Shortly  thereafter,  University  President  Allan  Rock  asked  St.  Lewis,  in 
her  capacity  as  a  Professor  of  Law  and  as  the  Director  of  the  Human  Rights  Research  and 
Education  Centre,  to  provide  an  assessment  of  whether  the  allegations  of  systemic  racism  in  the 
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University's  Academic  Fraud  Process  were  well  founded.  St.  Lewis  accepted  the  President's 
request  and  conducted  an  evaluation  of  the  SAC's  2008  Annual  Report. 

[11]  St.  Lewis  completed  her  final  report  entitled  "Evaluation  Report  of  the  Student  Appeal 
Centre  2008  Annual  Report"  which  was  released  on  November  15,  2008.  In  her  report,  St.  Lewis 
concluded  that  there  was  no  systemic  racism  at  the  University.  Rancourt  was  not  mentioned  in 
her  report. 

[12]  St.  Lewis  alleges  that  a  number  of  the  statements  contained  Rancourt's  February  11,  2011 
blog  are  false,  defamatory  and  racist. 

[13]  On  May  18,  2011,  Rancourt  published  a  further  statement  in  response  to  a  Notice  of  Libel 
he  received  which  St.  Lewis  also  alleges  contains  false,  defamatory,  and  racist  statements  about 
her. 

[14]  On  or  about  mid- April  of  2011,  the  plaintiff  became  aware  that  Rancourt  had  referred  to 
her  as  a  'House  Negro'  of  the  University  of  Ottawa  President  Allan  Rock.  St.  Lewis  met  with 
Dean  Bruce  Feldthusen  to  advise  him  that  she  had  to  sue  Rancourt  for  damages  to  her  personal 
and  professional  reputation.  At  the  meeting,  Dean  Feldthusen  and  St.  Lewis  decided  to  meet  with 
the  University  of  Ottawa  President  Allan  Rock  to  advise  him  about  her  defamation  action  and  to 
request  that  the  University  pay  for  the  legal  costs  of  her  libel  action.  The  meeting  was  held  on 
April  15,  2011  between  President  Rock,  St.  Lewis  and  Dean  Feldthusen  at  which  time 
President  Rock,  on  behalf  of  the  University,  agreed  to  fund  the  legal  costs  of  St.  Lewis'  libel 
action  against  Rancourt. 

[15]     The  University  gave  the  following  two  reasons  for  funding  St.  Lewis'  libel  action: 

(a)  Rancourt's  defamatory  remarks  about  St.  Lewis  were  occasioned  by  work,  which 
she  had  undertaken  at  the  request  of  the  University  and  in  the  course  of  her  duties 
and  responsibilities  as  an  employee  of  the  University;  and 

(b)  Rancourt's  racist  attack  upon  St.  Lewis  took  the  case  out  of  the  ordinary  and 
created  a  moral  obligation  for  the  University  to  provide  support  for  a  professor  in 
defence  of  her  reputation. 

[16]  The  University  of  Ottawa  is  an  educational  institution  governed  by  statute  and  mandated 
to  perform  the  public  role  of  education  and  research.  The  University  acknowledges  that  it 
receives  some  Government  funding. 

[17]  In  her  statement  of  claim,  St.  Lewis  unilaterally  proposed  to  give  half  of  the  punitive 
damages  awarded  to  the  Danny  Grover  Routes  to  Freedom  Graduate  Law  Student  Scholarship 
Fund.  The  fund  is  administered  by  the  University. 
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Issue  #1        Should  Rancourt's  affidavits,  affirmed  on  April  23  and  May  23,  2012,  be 
admitted  into  evidence  on  the  champerty  motion? 

Facts  related  to  the  admissibility  of  the  April  23,  2012  and  May  23,  2012  affidavits 

[18]  On  January  25,  2012,  Rancourt  served  this  notice  of  motion  seeking  an  order  that  the 
action  be  stayed  or  dismissed  on  the  ground  that  the  action  is  vexatious  or  otherwise  an  abuse  of 
process,  contrary  to  Rule  21.01(3)(d)  of  the  Rules  of  Civil  Procedure,  R.RO.  1990,  Reg  194  on 
the  grounds  that  the  University's  agreement  to  fund  St.  Lewis'  libel  action  constitutes  champerty 
and  maintenance. 

[19]  Rancourt's  motion  relies  on  evidence  contained  in  his  affidavit  affirmed  on 
January  16,  2012  which  consisted  of  a  nine  page  affidavit  plus  191  pages  of  attached  exhibits. 
The  plaintiff  did  not  cross-examine  Rancourt  on  his  affidavit. 

[20]  Beaudoin  J.  was  initially  appointed  as  the  Case  Management  Judge  for  this  action.  The 
University  sought  leave  to  intervene  in  the  defendant's  motion  to  have  the  action  stayed  or 
dismissed  on  the  basis  of  champerty  and  maintenance.  Beaudoin  J.  held  that  leave  was  not 
required  because  the  University  would  be  affected  by  the  order  and  pursuant  to  r.  37.07(1),  and 
as  a  result,  held  that  the  University  had  the  right  to  file  material  in  response  to  Rancourt's 
motion. 

[21]  The  University  filed  affidavits  from  Allan  Rock,  the  president  of  the  University  of 
Ottawa,  and  Celine  Delorme,  counsel  for  the  University,  in  the  labour  arbitration  arising  out  of 
the  dismissal  of  Rancourt  by  the  University  in  2009.  These  affidavits  were  sworn  on  February  21 
and  16,  2012  respectively.  The  University  also  served  and  filed  affidavits  from 
Bruce  Feldthusen,  Dean  of  the  Faculty  of  Common  Law  at  the  University  and  the  plaintiff, 
St.  Lewis,  which  were  sworn  on  February  21,  2012. 

[22]  On  April  2,  2012,  a  case  conference  was  held  before  Beaudoin  J.  who  issued  an 
endorsement  containing  the  following  terms: 

(1)  Mr.  Rancourt  will  examine  Mr.  Giroux,  Chair  of  the  Board  of  Governors  of  the 
University  of  Ottawa  (as  a  witness  on  the  pending  motion  on  April  18,  2012  at 
10:00  a.m). 

(2)  Mr.  Rancourt  will  cross-examine  Mr.  Rock  on  his  affidavit  on  April  18,  2012  at 
2:00  p.m 

(3)  Mr.  Rancourt  will  cross-examine  Ms.  St.  Lewis  on  her  affidavit  on  April  23,  2012 
at  10:00  a.m 

(4)  Mr.  Rancourt  will  cross-examine  Mr.  Feldthusen  on  his  affidavit  on 
April  23,  2012  at  200  p.m 

(5)  Mr.  Rancourt  will  cross-examine  Ms.  Delorme  on  her  affidavit  on  April  24,  2012 
at  10:00  a.m 
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(6)      Mr.  Rancourt  will  deliver  any  supplementary  affidavit  to  the  evidence  given  by 
Mr.  Giroux  at  his  examination  by  April  23,2012.  [emphasis  added] 

[23]  The  cross-examinations  by  Rancourt  took  place  on  the  dates  and  times  set  out  in  the 
above  case  conference  endorsement. 

[24]  On  April  23,  2012,  Rancourt  delivered  a  further  affidavit  affirmed  by  him  This  affidavit 
attached  three  documents  he  received  from  St.  Lewis  in  April  2012,  and  six  documents  which 
were  copies  of  exhibits  referred  to  in  the  cross-examination  on  the  affidavits,  all  of  which  were 
attached  as  Exhibits  A,  B,  C,  E,  F,  G,  H,  I,  and  J,  to  his  affidavit.  A  third  section  of  this  affidavit 
referred  to  unidentified  documents  that  Rancourt  believed  would  be  produced  by  the  University 
in  his  labour  arbitration  in  May  2012. 

[25]  On  May  4,  2012,  a  further  case  management  conference  was  held  before  BeaudoinJ. 
During  that  case  conference,  the  University  advised  Rancourt  and  the  court  that  its  position  was 
that  Rancourt's  April 23rd  affidavit  was  not  admissible.  On  May  4,  2012,  BeaudoinJ.  made  the 
following  endorsement  related  to  this  issue: 

3.  The  Champerty  Motion  will  be  heard  at  10:00  a.m  on  August  29,  2012.  The 
Defendant's  request  to  file  additional  affidavit  material  for  use  on  the  motion 
will  be  dealt  with  at  that  time. 

[26]  The  documents  attached  as  Exhibits  A- J  to  Rancourt's  April  23,  2012  affidavit  are  all 
documents  which  he  had  in  his  possession  prior  to  the  cross-examination  of  Mr.  Giroux.  All  but 
one  of  the  exhibits  relate  to  Mr.  Rock  and  not  to  Mr.  Giroux  or  his  evidence.  The  exhibit  relating 
to  Mr.  Giroux  (Exhibit  D)  is  a  copy  of  an  article  written  by  a  professor  at  the  University  of 
Waterloo  about  whether  Rancourt's  dismissal  by  the  University  in  2009  was  justified.  This 
evidence  is  not  relevant  to  the  champerty  motion. 

[27]  On  June  20,  2012,  BeaudoinJ.  heard  a  motion  by  Rancourt  to  compel  the  witnesses 
tendered  by  the  University,  including  Mr.  Giroux,  to  answer  questions  and  produce  documents 
which  they  had  refused  during  their  cross-examinations.  Rancourt's  refusals  motion  was  entirely 
dismissed  by  BeaudoinJ.  His  written  reasons  were  released  on  August  2,  2012.  At  paras.  30-31 
of  his  decision,  Beaudoin  J.  stated  as  follows: 

In  the  Compendium  of  Argument  that  he  filed  at  the  hearing  of  this  motion, 
Dr.  Rancourt  alleges  for  the  first  time  on  page  1 : 

In  order  to  establish  that  the  University  has  engaged  in 
maintenance  and  champerty  to  the  extent  that  it  constitutes  an 
abuse  of  process,  the  Defendant  wishes  to  demonstrate  that  the 
real  motive  for  the  University  funding  the  litigation  of  the 
Plaintiff  is  to  persecute,  harm,  and/or  suppress  the  Defendant 
and,  as  such,  that  the  action  is  vexatious  and  an  abuse  of 
process.  (Emphasis  mine) 
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[28]  Rancourt's  allegation  about  the  University's  alleged  improper  motive  was  not  mentioned 
anywhere  in  his  Notice  of  Motion  or  in  his  Affidavit  material  filed  in  support  of  his  champerty 
motion  in  January  2012. 

[29]  The  issues  addressed  in  Rancourt's  April  23  affidavit  relate  to  copies  of  e-mails 
between  St.  Lewis  and  Allan  Rock,  as  well  as  Stephane  Emard-Chabot,  the  article  by 
Professor  Westhues  and  e-mails  to  or  from  Allan  Rock  related  to  Rancourt's  conduct  as  a 
professor  or  related  to  his  dismissal  Rancourt's  May  23rd  affidavit  relates  to  alleged  covert 
surveillance  of  him  by  the  University,  the  alleged  use  of  Rancourt's  medical  information  by  the 
University  without  his  knowledge  or  consent,  and  also  an  e-mail  sent  in  2008  related  to 
Rancourt's  dismissal. 

[30]     In  para.  33  of  Beaudoin  J.'s  August  2,  2012  decision,  he  stated: 

Relevancy  is  determined  by  an  examination  of  the  issues  raised  on  the  motion, 
and  by  a  review  of  the  affidavits  filed  in  support  and  in  response.  However,  a 
party  cannot  broaden  the  scope  of  cross-examinations  beyond  what  is  required  to 
determine  the  issues  in  the  motion  by  putting  irrelevant  material  in  his  or  her 
transcript.1  I  would  add  that  a  party  cannot  broaden  the  scope  of  cross- 
examination  by  including  a  reference  to  irrelevant  material  in  his  or  her  Notice  of 
Examination. 

[31]  Beaudoin  J.  decided  that  the  issues  dealt  with  by  Rancourt  in  his  April  23rd  and 
May  23,  2012  affidavits  were  not  relevant  to  the  champerty  motion.  On  Issue  15  in  the  refusals 
motion  with  regard  to  Mr.  Giroux,  Mr.  Giroux  refused  to  answer  the  question  "Does  the 
University  have  any  policy  or  directives  about  its  use  of  surveillance  of  professors  or  students?" 
Beaudoin  J.  stated  as  follows: 

Ruling:      Not   relevant   to    the    matters    raised    in  the   Notice   of  Motion. 

Dr.  Rancourt  was  aware  of  surveillance  of  himself  in  2008  before 
Mr.  Rock  became  President,  moreover,  this  is  being  litigated  in  the 
labour  arbitration. 

[32]  Exhibit  I  attached  to  Rancourt's  April  23  affidavit  was  put  to  President  Rock  during  his 
cross-examination  as  "evidence  which  Mr.  Rock  may  or  may  not  be  aware  of  and  extensive 
covert  surveillance  campaign  of  me  and  of  my  students  that  was  run  by  the  University  of 
Ottawa".  In  his  factum  on  this  motion,  Rancourt  relies  on  Exhibits  C,  D,  E,  F,  H  and  I  to  the 
April  23rd  affidavit  as  evidence  to  establish  that  'the  University  ran  an  extensive  covert 
information  gathering  campaign  against  full  tenured  Professor  Rancourt,  with  a  hired  student 
who  used  a  false  identity  and  fraudulent  methods." 


1  BASF  Canada  Inc.  v.  Max  Auto  Supply  (1986)  Inc.,  [1998]  O.J.  No.  3676  at  para.  10  (S.C.J.)  (Master 
Beaudoin);  Caputo  v.  Imperial  Tobacco  Ltd.,  [2002]  O.J.  No.  3767  at  para.  14  (S.C.J.)  (Master  Macleod). 
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[33]  Rancourt  abandoned  the  issue  of  asking  Mr.  Rock  if  he  was  aware  that  the  University 
made  a  third  party  psychiatric  assessment  of  him  without  his  knowledge  or  consent.  He  also 
abandoned  the  issue  of  whether  Mr.  Rock  had  ever  paid  to  obtain  recordings  or  transcripts  of  any 
ofRancourt's  various  talks  or  interviews. 

[34]  Exhibit  J  to  Rancourt' s  April  23,  2012  affidavit  is  a  copy  of  a  letter  from  the  University 
to  Dr.  Louis  Morissette.  Rancourt  relies  on  this  letter  as  evidence  that  the  University  obtained  a 
psychiatric  evaluation  of  him  without  his  knowledge  or  consent.  However,  BeaudoinJ.  has 
already  ruled  this  issue  was  irrelevant  to  the  champerty  motion. 

[35]  Rancourt  brought  a  motion  seeking  Leave  to  Appeal  from  Beaudoin  J.'s  determination  of 
the  relevance  of  these  issues.  Leave  to  Appeal  was  denied  by  Annis  J.  in  his  decision  dated 
November  29,  2012  as  a  result  Beaudoin  J.'s  decision  is  final  and  binding. 

[36]  Rancourt  worked  at  the  University  for  23  years  as  a  Physics  Professor  until  he  was 
dismissed  by  the  University  in  2009.  His  dismissal  is  presently  being  contested  in  a  labour 
arbitration  between  his  union  and  the  University.  He  attained  the  rank  of  a  fully  tenured 
Professor  in  1997. 

[37]  In  his  affidavit  of  January  2012  filed  in  support  of  his  motion,  Rancourt  set  out  the 
following  reasons  for  finding  an  abuse  of  process  based  on  champerty  and  maintenance : 

(a)  the  University  was  using  a  fact  of  the  defamation  litigation  and  its  content  as 
evidence  against  him  in  the  labour  arbitration; 

(b)  the  University  was  entirely  funding  the  plaintiffs  defamation  action  (the 
University  agrees  that  it  is  fully  funding  St.  Lewis'  legal  costs  in  the  defamation 
action);  and 

(c)  the  University  was  receiving  a  share  of  the  proceeds  of  the  action  because  the 
plaintiff  had  stated  in  her  Statement  of  Claim  that  if  punitive  damages  were 
awarded  against  Rancourt,  she  would  donate  half  of  the  award  of  punitive 
damages  to  the  Danny  Graver  Routes  to  Freedom  Graduate  Law  Student 
Scholarship  Fund. 

[38]  The  two  allegations  made  in  his  January  affidavit  in  respect  of  the  motive  of  the 
University  for  funding  St.  Lewis'  defamation  action  are  as  follows : 

(a)  Firstly,  that  the  University  was  using  the  fact  of  the  defamation  litigation  and  its 
contents  as  evidence  against  him  in  the  labour  arbitration;  and 

(b)  Secondly,  that  the  University  was  receiving  a  share  of  the  proceeds  of  the  action. 

[39]  In  a  letter  from  the  University's  lawyer,  David  W.  Scott,  dated  October  25,  2011, 
Rancourt  was  advised  that  the  University  was  entirely  funding  the  plaintifFs  defamation  action 
for  the  reasons  set  out  in  the  letter.  Mr.  Scott  wrote  as  follows : 
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Indeed,  the  University  of  Ottawa  is  reimbursing  Professor  St.  Lewis  for  her  legal 
fees  incurred  in  her  defamation  proceeding  in  the  Courts  against  you.  Your 
defamatory  remarks  about  Professor  St.  Lewis  were  occasioned  by  work  which 
she  undertook  at  the  request  of  the  University  and  in  the  course  of  her  duties  and 
responsibilities  as  an  employee.  Her  efforts  were  not  personal,  but  in  the  interests 
of  the  University.  Furthermore,  your  outrageously  racist  attack  upon  her  takes  this 
case  out  of  the  ordinary  and,  in  the  view  of  the  University,  alone  creates  a  moral 
obligation  to  provide  support  for  her  in  defence  of  her  reputation. 

[40]  In  his  affidavit,  Mr.  Rock  stated  that  he  made  the  decision  that  the  University  would 
reimburse  St.  Lewis  for  her  legal  fees  incurred  in  her  defamation  action  against  Rancourt. 
Mr.  Rock  further  stated  that  it  was  St.  Lewis'  action,  and  that  only  she  provided  instructions  to 
her  counsel.  He  further  stated  that  the  University  has  not,  and  does  not  provide  instructions  to 
St.  Lewis'  legal  counsel. 

[41]  The  senior  management  committee  (known  as  the  Administrative  Committee)  of  the 
University  and  the  Executive  Committee  of  the  University's  Board  of  Directors  were  made 
aware  of  Mr.  Allan  Rock's  decision  on  behalf  of  the  University  that  it  would  reimburse  St.  Lewis 
for  her  legal  fees  in  this  proceeding. 

[42]  Mr.  Rock  has  also  stated  that  he  never  had  any  discussion  with  St.  Lewis  about  her 
proposal  to  donate  half  of  any  punitive  damages  awarded  to  the  Danny  Grover  Routes  to 
Freedom  Graduate  Law  Student  Scholarship  Fund.  Mr.  Rock  stated  "I  never  discussed  this 
aspect  of  the  matter  with  her.  My  decision  to  have  the  University  reimburse  her  for  her  legal  fees 
had  nothing  to  do  with  her  intention  to  donate  a  portion  of  any  eventual  award  to  a  scholarship 
fund."  Mr.  Rock  further  stated  at  para.  10  of  his  affidavit: 

At  the  time  that  I  agreed  that  the  University  would  reimburse  Professor  St.  Lewis 
for  her  legal  fees,  I  had  no  idea  that  she  intended  to  donate  any  portion  of  any 
damages  she  may  be  awarded  to  the  scholarship  fund.  I  first  became  aware  of  that 
fact  after  the  Statement  of  Claim  had  been  issued. 

[43]  Ms.  Delorme  stated  in  her  affidavit  that  the  University  was  not  using  St.  Lewis' 
defamation  action  in  the  labour  arbitration,  nor  was  it  asking  the  arbitrator  to  determine  issues 
related  to  the  defamation  action.  The  University  was  only  asking  the  labour  arbitrator  to  consider 
the  content  of  the  defendant's  blog  -  namely,  the  statements  he  made  about  St.  Lewis,  but  not  to 
consider  the  fact  that  he  was  involved  in  a  defamation  lawsuit. 

[44]  Robert  Giroux,  who  was  the  Chair  of  the  Board  of  Governors  of  the  University,  stated 
that  he  knew  nothing  of  any  proceeds  of  the  action  going  to  the  University  and  he  was  told  that 
the  decision  had  been  made  because  a  Professor  had  been  "tainted"  and  that  Mr.  Rock  felt  it 
appropriate  to  support  her. 


Page:  9 


Analysis 

Issue  previously  decided  by  Beaudoin  J. 

[45]  In  his  decision,  St.  Lewis  v.  Rancourt,  2012  ONSC  4494,  dated  August  2, 2012, 
Beaudoin  J.  has  already  ruled  that  the  evidence  sought  to  be  introduced  in  Rancourt's  April  23 
and  May  23  affidavits  was  irrelevant  to  the  issues  involved  in  the  champerty  motion.  As  a  result, 
I  agree  with  the  University's  submission  that  based  on  Beaudoin  J.  's  findings,  the  defendant  is 
estopped  from  relitigating  the  same  issues  raised  in  the  above  affidavits,  in  this  champerty 
motion. 

[46]  In  his  decision  of  August  2,  2012,  Beaudoin  J.  held  that  the  only  relevant  allegations  of 
fact  related  to  champerty  and  maintenance  motion  were  those  made  by  Rancourt  in  his  Notice  of 
Motion  and  supporting  affidavit  dated  in  January  2012.  Those  allegations  were  as  follows: 

(1)  The  University  is  entirely  funding  the  litigation; 

(2)  The  University  will  receive  a  share  of  the  proceeds;  and 

(3)  The  University  is  using  the  fact  of  the  defamation  suit  to  bar  the  defendant  a 
return  to  his  post  even  if  his  dismissal  is  found  to  be  unjustified. 

[47]  Beaudoin  J.  ruled  that  the  evidence  which  sought  to  establish  "that  the  real  motive  for  the 
University  funding  the  litigation  of  the  Plaintiff  is  to  persecute,  harm  and/or  suppress  the 
Defendant  and,  as  such,  the  action  is  vexatious  and  an  abuse  of  process",  was  irrelevant  and 
inadmissible  on  the  champerty  motion. 

[48]  If  an  issue  has  been  decided  by  the  Court  between  the  same  parties,  then  neither  party  can 
be  allowed  to  argue  the  same  issue  over  again.  The  interlocutory  judgment  of  Beaudoin  J.  at 
para.  30  on  that  issue  is  binding,  when  the  same  question  is  raised  between  the  same  parties  in 
the  same  action.  (See  Diamond  v.  Western  Realty  Co.,  [1924]  S.C.R.  308,  at  p.  8;  Hawley  v. 
North  Shore  Mercantile  Corp.,  2009  ONCA  679,  255  O.A.C.  143,  at  paras.  25-26  and 
Toronto -Dominion  Bank  v.  Leigh  Instruments  Ltd.  (Trustee  of)  (1997),  35,  O.R.  (3d)  273  at 
pages  3-6.) 

[49]  In  the  case  conference  decision  of  April  2,  2012,  Beaudoin  J.  decided  that  Rancourt  was 
permitted  to  deliver  a  supplementary  affidavit  by  April  23,  2012  to  respond  to  the  evidence  given 
by  Mr.  Giroux  at  his  cross- exarnination.  The  affidavits  of  April  23rd  and  May  23rd  do  not  respond 
to  Mr.  Giroux's  evidence  other  than  attaching  an  irrelevant  article  about  the  merits  of  Rancourt's 
dismissal  written  by  a  professor  from  the  University  of  Waterloo.  Rancourt's  supplemental 
affidavits  attempt  to  introduce  evidence  of  e-mails  indicating  that  Allan  Rock  was  upset  with 
some  of  Rancourt's  actions  and  statements  made  before  the  University  decided  to  terminate 
Rancourt's  employment  as  a  professor. 

[50]  I  agree  with  the  University's  submission  that  the  evidence  sought  to  be  filed  in 
Rancourt's  April  23  and  May  23,  2012  affidavits  is  irrelevant  and  inadmissible.  Beaudoin  J.  has 
previously  decided  that  relevancy  was  determined  by  an  examination  of  the  issues  raised  in  his 


Page:  10 


motion  and  by  a  review  of  the  affidavits  filed  in  support  of  the  champerty  motion  by  Rancourt  in 
January  2012  and  the  affidavits  filed  in  response.  Leave  to  Appeal  was  denied  and  this  decision 
remains  final  and  binding  on  the  parties. 

Further  affidavits  not  permitted  after  cross-examination  under  Rule  39.02(2) 

[51]  The  University  also  submits  that  Rancourt's  affidavits  of  April  23  and  May  23,  2012 
should  not  be  admitted  because  they  do  not  comply  with  Rule  39.02(2)  which  reads  as  follows: 

A  party  who  has  cross-examined  on  an  affidavit  delivered  by  an  adverse 
party  shall  not  subsequently  deliver  an  affidavit  for  use  at  the  hearing  or  conduct 
an  examination  under  rule  39.03  without  leave  or  consent,  and  the  court  shall 
grant  leave,  on  such  terms  as  are  just,  where  it  is  satisfied  that  the  party  ought  to 
be  permitted  to  respond  to  any  matter  raised  on  the  cross-examination  with 
evidence  in  the  form  of  an  affidavit  or  a  transcript  of  an  examination  conducted 
under  rule  39.03.  RRO.  1990,  Reg.  194,  r.  39.02  (2). 

[52]  The  Notice  of  Motion  and  supporting  affidavit  of  January  16,  2012  filed  by  Rancourt 
made  no  mention  of  the  alleged  motive  set  out  in  para.  30  of  BeaudoinJ.'s  reasons  of 
August  2,  2012.  Rancourt's  affidavits  of  April  23rd  and  May  23rd  only  peripherally  address  an 
alleged  improper  motive  which  was  not  mentioned  in  Rancourt's  initial  motion  materials,  and 
consequentiy  this  issue  was  not  specifically  addressed  in  any  of  St.  Lewis'  or  the  University's 
responding  materials.  The  responding  parties  argue  that  the  affidavits  should  be  inadmissible  for 
this  reason  as  well 

[53]  Rule  39.02(2)  requires  that  leave  be  obtained  in  order  to  file  further  affidavits  after  a 
party  has  completed  his  or  her  cross-examinations.  In  Sure  Track  Courier  Ltd.  v.  Kaisersingh, 
2011  ONSC  7388  (Ont.  Sup.Ct),  at  para.  29,  the  Court  stated  that  leave  to  file  affidavits  after 
cross-examination  should  be  granted  sparingly. 

[54]  The  criteria  for  granting  leave  to  file  additional  affidavit  material,  after  cross-examination 
on  the  affidavits  have  been  completed,  were  set  out  in  First  Capital  Realty  Inc.  v. 
Centrecorp  Management  Services  Ltd.,  (2009)  258  O.A.C.  76  (Ont.  Sup  Ct.  (Div.  Ct.)),  at 
para.  13,  where  the  Divisional  Court  stated  as  follows: 

1)  Is  the  evidence  relevant? 

2)  Does  the  evidence  respond  to  a  matter  raised  on  the  cross-examination,  not 
necessarily  raised  for  the  first  time? 

3)  Would  granting  leave  to  file  the  evidence  result  in  non- compensable 
prejudice  that  could  not  be  addressed  by  imposing  costs,  terms,  or  an 
adjournment? 

4)  Did  the  moving  party  provide  a  reasonable  or  adequate  explanation  for  why 
the  evidence  was  not  included  at  the  outset? 

[55]  I  find  that  leave  to  adduce  the  further  affidavits  of  April  23  and  May  23  by  Rancourt  after 
he  completed  his  cross-examinations,  do  not  meet  the  tests  set  out  above  in  First  Capital 
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Realty  Inc.,  supra.  Firstly,  the  evidence  contained  in  the  affidavits  is  not  relevant  to  the  issues 
identified  in  Rancourt's  motion  and  affidavit  materials  filed  in  January  2012.  This  issue  has 
already  been  decided  by  BeaudoinJ.  and  leave  to  appeal  denied.  Secondly,  the  evidence 
contained  in  the  two  affidavits  does  not  respond  to  a  matter  raised  in  the  cross-examinations,  nor 
does  it  respond  to  the  evidence  given  by  Mr.  Giroux  on  his  cross-examination.  The  only  exhibit 
related  to  Mr.  Giroux's  cross-examination  is  an  irrelevant  article  written  by  a  University  of 
Waterloo  professor  about  Rancourt's  dismissal  (Exhibit  D).  In  his  case  conference  decision  of 
April 2, 2012,  BeaudoinJ.  permitted  Rancourt  to  file  a  further  affidavit  only  in  response  to 
Mr.  Giroux's  examination.  I  would  allow  Rancourt's  April  23,  2012  affidavit  to  be  filed  but  only 
as  it  relates  to  Exhibit  D.  However,  I  also  find  that  Exhibit  D  is  irrelevant  hearsay  evidence 
which  is  not  relevant  to  the  champerty  motion. 

[56]  Thirdly,  the  evidence  attached  to  Rancourt's  affidavit  consists  of  documents  put  to 
witnesses  during  cross-examination  which  the  witnesses  objected  to  or  did  not  recognize. 
Rancourt  had  all  of  these  documents  in  his  possession  before  the  cross-examination  took  place.  I 
agree  with  the  University's  submissions  that  a  party  cannot  "bootstrap  the  admissibility  of  a 
subsequent  affidavit  by  putting  the  evidence  in  that  affidavit  to  a  witness  in  cross-examination 
and  using  that  witness'  proper  refusal  or  lack  of  knowledge  to  form  the  basis  for  its  subsequent 
admissibility." 

[57]  Finally,  I  find  that  the  University  would  suffer  prejudice  if  the  issues  as  pleaded  in  the 
motion  filed  in  January  2012  were  changed  by  filing  new  affidavits  raising  additional  issues  after 
cross-examinations  were  completed.  Rancourt  has  not  provided  any  reasonable  or  adequate 
explanation  for  why  the  evidence  he  attached  to  his  April  and  May  affidavits  was  not  included  in 
his  affidavit  and  materials  filed  in  January  2012,  as  these  materials  were  in  his  possession  before 
he  cross-examined  President  Rock. 

[58]  Even  if  the  April  23rd  and  May  23rd  affidavits  were  admitted  as  evidence  of  the  exhibits 
attached  to  the  affidavits,  I  find  that  the  exhibits  (other  than  Exhibit  D)  consist  of  copies  of 
e-mails  to  or  from  Allan  Rock  which  indicate  that  Allan  Rock  disagreed  with  certain  actions  or 
statements  made  by  Rancourt.  This  evidence  is  not  surprising  as  President  Rock  decided  to 
terminate  Rancourt's  employment  as  a  professor  in  2009,  because  President  Rock  and  the 
University  disagreed  with  Rancourt's  conduct  as  a  professor.  However,  the  attached  exhibits  do 
not  constitute  evidence  that  the  University  agreed  to  fund  St.  Lewis'  defamation  action  for 
improper  reasons.  To  suggest  that  the  e-mails  attached  as  exhibits  to  the  April  23rd  and  May  23rd 
affidavits  constitute  evidence  of  an  improper  motive  by  the  University  for  funding  St.  Lewis' 
defamation  action  is  pure  speculation  on  Rancourt's  part. 

Disposition  of  the  admissibility  of  the  April  23  and  May  23,  2012  affidavits 

[59]  For  the  above  reasons,  I  find  that  the  April  23  and  May  23,  2012  affidavits  filed  by 
Rancourt  are  inadmissible  on  the  champerty  motion  and  even  if  they  were  admissible  they  do  not 
constitute  relevant  evidence  of  an  improper  motive  of  the  University  but  are  mere  speculation. 
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Issue  #2      Should  a  trial  of  an  issue  be  ordered? 

[60]  In  his  factum,  Rancourt  requests  that  the  issue  of  staying  St.  Lewis'  action  as  an  abuse  of 
process  on  the  basis  of  maintenance  and  champerty  be  disposed  of  by  a  trial  of  an  issue  pursuant 
to  Rule  37.13(2)(b). 

[61]  St.  Lewis  submits  that  this  is  yet  another  attempt  by  Rancourt  to  delay  the  determination 
of  his  champerty  motion,  and  is  contrary  to  his  previous  representations  to  the  Court  that  his 
champerty,  maintenance  and  abuse  of  process  motion  had  to  be  decided  prior  to  trial  because  it 
could  end  the  litigation. 

[62]  At  the  May  4,  2012  case  management  conference,  BeaudoinJ.  set  August  29,  2012  for 
Rancourt's  champerty  motion  to  be  heard.  The  August  29th  hearing  date  was  cancelled  due  to 
Rancourt's  allegations  of  bias  against  Beaudoin  J.  After  I  was  appointed  as  the  case  management 
judge,  I  set  the  date  of  December  13,  2012  to  hear  Rancourt's  champerty  motion.  This  date  was 
set  at  a  case  conference  held  on  September  27,  2012. 

[63]  Rancourt  did  not  give  any  notice  to  the  responding  parties  prior  to  November  30,  2012 
when  he  filed  his  factum  that  he  would  seek  an  order  directing  a  trial  of  the  maintenance  and 
champerty  issues  rather  than  having  his  motion  heard.  Rancourt  seeks  to  change  his  prior 
submissions  that  the  champerty  and  abuse  of  process  issues  had  to  be  decided  prior  to  trial.  He 
seeks  to  change  his  position  and  argue  that  this  matter  should  be  decided  at  trial  or  by  a  trial  of 
an  issue. 

[64]     Rule  21.01(3)(d)  reads  as  follows: 

(3)  A  defendant  may  move  before  a  judge  to  have  an  action  stayed  or 
dismissed  on  the  ground  that, 


(d)  the  action  is  frivolous  or  vexatious  or  is  otherwise  an  abuse  of  the 
process  of  the  court,  and  the  judge  may  make  an  order  or  grant  judgment 
accordingly. 

[65]     Rule  37 . 1 3(2)  reads  as  follows : 

A  judge  who  hears  a  motion  may, 

(a)  in  proper  case,  order  that  the  motion  be  converted  into  a  motion  for 
judgment;  or 

(b)  order  the  trial  of  an  issue,  with  such  directions  as  are  just,  and  adjourn  the 
motion  to  be  disposed  of  by  the  trial  judge.  RRO.  1990,  Reg.  194, 
r.  37.13(2). 

[66]  Rancourt  brought  this  motion  in  January  2012  seeking  to  stay  or  dismiss  St.  Lewis' 
defamation  action  as  an  abuse  of  process  based  on  champerty  and  maintenance.  All  parties  have 
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filed  numerous  affidavits,  the  responding  parties  have  been  cross-examined  on  their  affidavits,  a 
refusals  motion  was  brought  by  Rancourt  with  regards  to  the  University's  affiant's  refusal  to 
answer  certain  questions,  the  date  to  hear  the  champerty  motion  was  set  for  August  29,  2012  and 
then  adjourned  due  to  an  allegation  of  bias  against  BeaudoinJ.  and  rescheduled  to 
December  13,  2012. 

[67]  Rancourt's  first  objection  to  this  motion  being  heard  and  his  request  that  the  court  order  a 
trial  of  the  issue,  pursuant  to  Rule  37.1 3(2)(b)  and  (3)  was  in  his  factum  dated  and  filed  on 
November  30, 2012.  This  factum  was  delivered  approximately  11  months  after  Rancourt  had 
commenced  this  motion  and  after  the  motion  date  had  been  set  for  August  29th  and  then 
adjourned  to  December  13th  for  a  full  day  hearing.  In  addition,  the  motion  has  now  been  fully 
argued  by  the  parties. 

[68]  Rule  1.04  requires  that  the  Rules  "be  liberally  construed  to  secure  the  just,  most 
expeditious  and  least  expensive  determination  of  every  civil  proceeding  on  its  merits." 

[69]  Rancourt  now  submits  that  there  is  conflicting  material  evidence,  in  which  credibility  is 
an  essential  feature,  which  he  submits  requires  a  trial  of  an  action  to  resolve. 

[70]  Rancourt  submits  that  main  material  conflict  in  the  evidence  is  that  President  Rock  has 
given  sworn  evidence  that  the  University's  motive  for  funding  the  plaintiffs  litigation  were 
proper.  Rancourt  alleges  that  a  possible  animus  of  President  Rock  towards  him  because  of  his 
dismissal  as  a  Professor  in  2009  constitutes  evidence  of  an  improper  motive  for  the  University  to 
pay  legal  costs  of  one  of  its  employees,  St.  Lewis,  to  pursue  a  defamation  action  against  him 

[71]  The  University  and  St.  Lewis  submit  that  there  is  no  evidence  of  an  improper  motive  for 
the  University's  decision  to  fund  St.  Lewis'  defamation  action  because  Beaudoin  J.  has  held  that 
the  issues  raised  in  the  April  23rd  and  May  23rd  affidavits  are  not  relevant  and  as  such,  they  are 
not  admissible.  I  have  held  that  BeaudoinJ.  has  already  decided  this  and  I  have  not  admitted  the 
affidavits. 

[72]  Rancourt  submits  that  the  University's  real  motive  for  funding  St.  Lewis'  defamation 
action  against  him  was  to  persecute  or  harm  him  Beaudoin  J.  has  already  ruled  that  the  evidence 
by  which  Rancourt  sought  to  establish  the  "real  motive  for  the  University  funding  the  litigation 
of  the  Plaintiff  is  to  persecute,  harm,  and/or  suppress  the  Defendant  and,  as  such,  that  the  action 
is  vexatious  and  an  abuse  of  process"  was  irrelevant  and  inadmissible  on  his  champerty  motion. 
As  a  result  of  his  finding,  this  issue  has  been  decided  by  Beaudoin  J.  and  therefore,  I  find  that 
there  is  no  material  conflict  in  the  evidence  which  requires  a  trial  of  an  issue. 

[73]  Even  if  the  affidavits  of  April  23rd  and  May  23,  2012  were  admitted,  I  conclude  that  there 
is  no  conflict  in  the  material  evidence  related  to  the  plaintiffs  motive  for  commencing  litigation 
against  Rancourt.  The  plaintiffs  uncontradicted  evidence  is  that  she  decided  to  commence  action 
against  Rancourt  to  protect  her  reputation  and  that  decision  was  not  made  by  the  University. 

[74]  With  regards  to  Rancourt's  submission  that  there  is  a  conflict  in  the  evidence  over 
President  Rock's  motive  for  funding  St.  Lewis'  defamation  action,  I  find  that  even  if  the 
subsequent  affidavits  were  considered,  there  is  simply  no  evidence  that  Rancourt  has  produced 
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showing  that  the  University  had  an  improper  motive  for  funding  an  employee's  defamation 
action  other  than  his  speculation  about  a  possible  improper  motive  because  he  is  in  a  labour 
dispute  with  the  University. 

[75]  I  am  also  not  satisfied  that  there  is  a  conflict  in  the  evidence  related  to  the  motive  by 
President  Rock.  He  has  sworn  an  affidavit  setting  forth  his  reasons  for  agreeing  to  fund 
St.  Lewis'  defamation  action.  He  has  been  cross-examined  on  his  affidavit  and  no  contradictions 
have  arisen  from  President  Rock's  cross-examination  that  would  warrant  a  trial  of  this  issue. 

[76]  I  also  find  that  to  order  a  trial  of  an  issue  after  extensive  cross-examinations  were 
conducted,  where  the  parties  have  spent  time  and  incurred  substantial  expense  over  an  11  month 
period,  where  Rancourt  has  changed  his  approach  and  now  seeks  to  have  his  motion  turned  into  a 
trial  of  an  issue  would  be  inconsistent  with  the  principles  set  out  in  Rule  1.04.  Rancourt's  request 
to  convert  his  motion  into  a  trial  of  an  issue  would  create  unnecessary  expense  and  delay  and  is 
not  necessary  to  secure  a  just  result  because  the  issues  have  already  been  defined  by  Rancourt  in 
his  January  motion  materials  and  the  respondents  in  their  responding  affidavits  as  confirmed  by 
BeaudoinJ.'s  decision.  There  is  only  mere  speculation  by  Rancourt  that  the  University  agreed  to 
fund  St.  Lewis'  defamation  action  for  an  improper  purpose  or  improper  motive. 

Disposition  of  Issue  #2 

[77]     For  the  above  reasons,  a  trial  of  the  issues  raised  in  this  motion  will  not  be  ordered. 

Issue  #3      Does  the  University's  agreement  to  pay  for  St.  Lewis'  legal  costs  of  her 
defamation  action  against  Rancourt  constitute  champerty  and  maintenance  ? 

Maintenance 

[78]  Maintenance  is  defined  as  the  officious  intermeddling  in  the  litigation  of  others  for  an 
improper  purpose.  At  p.  157,  in  the  Introduction  to  the  Canadian  Law  of  Torts,  G.H.L.  Fridman 
2nd  ed.,  LexisNexis,  Canada,  2003,  the  author  states  as  follows: 

Maintenance  is  the  officious  intermeddling  in  the  litigation  of  others,  for  an 
improper  motive,  when  the  maintainer  has  no  personal  interest  in  such  litigation 
and  the  assistance,  which  usually  takes  the  form  of  financial  support,  is 
unjustified.  Champerty  occurs  when,  in  return  for  such  support,  the  parties  to  the 
arrangement  agree  that  any  profits  of  the  action  will  be  shared  between  them 
Champerty  is  an  "aggravated"  or  "egregious"  form  of  maintenance,  in  which  there 
is  the  added  element  that  the  maintainer  shares  the  profits  of  the  litigation. 
Without  maintenance  there  can  be  no  champerty. 

[79]  In  The  Law  of  Civil  Procedure  in  Ontario,  Morden  and  Perell,  1st  ed.,  LexisNexis, 
Toronto,  2010,  at  pages  72-73  the  authors  state  that  maintenance  and  champerty  were  torts  and 
state  as  follows: 

The  presence  of  maintenance  or  champerty  may  be  a  bar  to  a  proceeding. 
Maintenance  and  champerty  are  torts,  and  they  were  once  regarded  as  criminal 
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offences.  The  gravamen  of  these  torts  is  a  person's  officious  intermeddling  or 
profiteering  in  another  person's  lawsuit.  ...  An  action  that  involves  maintenance 
or  champerty  may  be  dismissed  as  an  abuse  of  process.  (Operation  1  Inc.  v. 
Phillips,  [2004]  O.J.  No.  5290  (Ont.  S.C.J.)  and  Wong  v.  Second  Cup  Ltd.,  [2005] 
O.J.  No.  2897  (Ont.  Master) 

[80]     At  page  73,  Morden  and  Perell  write: 

The  focus  of  attention  of  maintenance  ...  There  is  no  maintenance  unless  there  is 
an  improper  motive,  (Lorch  v.  McHale,  [2008]  O.J.  No.  2807,  92  O.R.  (3d)  305 
(Ont.  S.C.J.);  S.  v.  K.,  [1986]  O.J.  No.  3035,  55  O.R.  (2d)  111  (Ont.  Dist.  Ct.)) 
and  there  is  no  maintenance  if  the  alleged  maintainer  has  a  legitimate  reason  or 
justification  for  assisting  the  litigant.  (Lorch  v.  McHale,  supra;  Morgan  v. 
Steffanini,  [2005]  O.J.  No.  1606  (Ont.  S.C.J.);  Ingle  v.  ACA  Assurance,  [2005] 
O.J.  No.  4653  (Ont.  S.C.J.)) 
[81]  In  Mclntyre  Estate  v.  Ontario  (Attorney  General)  (2002),  61  O.R.  (3d)  257  (Ont.  C.A.)  at 
para.  34,  the  Court  of  Appeal  stated  as  follows  on  the  subject  of  maintenance: 

For  there  to  be  maintenance  the  person  allegedly  rmintaining  an  action  or 
proceeding  must  have  an  improper  motive  which  motive  may  include,  but  is  not 
limited  to,  officious  intermeddling  or  stirring  up  strife.  There  can  be  no 
maintenance  if  the  alleged  maintainer  has  a  justifying  motive  or  excuse. 

[82]  To  summarize  the  above  cases  and  statements,  in  order  to  succeed  on  his  motion  to  obtain 
a  stay  of  the  action  as  an  abuse  of  process  based  on  maintenance  and  champerty,  Rancourt  must 
show  that: 

(a)  there  has  been  officious  intermeddling  by  the  University,  namely,  that  the 
University  has  funded  St.  Lewis'  defamation  action  that  she  would  not  have 
otherwise  pursued; 

(b)  the  University  did  not  have  a  legitimate  reason  or  justification  for  assisting 
St.  Lewis  by  providing  funding;  and 

(c)  the  University  had  an  improper  motive  for  funding  St.  Lewis'  libel  action. 
(a)       Officious  intermeddling 

[83]  The  uncontradicted  evidence  of  St.  Lewis  and  Dean  Feldthusen  was  that  St.  Lewis  had 
decided  to  sue  Rancourt  for  defamation  before  she  asked  the  University  to  pay  for  her  legal  fees 
to  do  so.  Dean  Feldthusen  supported  St.  Lewis'  request  for  funding  and  arranged  a  meeting  with 
the  President  of  the  University.  President  Allan  Rock  agreed,  on  behalf  of  the  University,  to  pay 
St.  Lewis'  legal  costs  to  sue  Rancourt  for  defamation  to  protect  her  reputation  as  an  employee  of 
the  University. 

[84]  In  Hill  v.  Church  of  Scientology  of  Toronto,  [1992]  O.J.  No.  451  (S.C.J.),  affd  [1995] 
2  S.C.R.  1130,  the  Supreme  Court  of  Canada  found  no  impropriety  in  the  Government  of  Ontario 
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fending  an  employee's  libel  action  against  a  private  entity.  The  University  of  Ottawa  is  a  private 
entity  and  is  not  a  governmental  body,  however,  does  receive  grants  from  governments. 

[85]  The  reason  the  University  agreed  to  pay  St.  Lewis'  legal  costs  for  her  libel  action  were 
set  out  in  a  letter  from  the  University's  counsel,  David  Scott,  which  were  referred  to  in  the  facts 
above.  The  relevant  parts  of  the  University's  reasons  were  that  the  alleged  defamatory  remarks 
about  St.  Lewis  were  occasioned  by  work,  which  she  undertook  at  the  request  of  the  University 
and  in  the  course  of  her  duties  and  responsibilities  as  an  employee  of  the  University.  Her  efforts 
were  not  personal  but  in  the  interest  of  the  University.  Furthermore,  the  racist  attack  upon  her 
took  this  case  out  of  the  ordinary  and  in  the  view  of  the  University  created  a  moral  obligation  to 
provide  support  for  her  in  defence  of  her  reputation. 

[86]  The  uncontradicted  evidence  before  me  is  that  the  University  agreed  to  pay  an 
employee's  legal  fees,  in  this  case,  Professor  St.  Lewis,  to  fund  her  libel  action  which  was 
commenced  to  defend  her  reputation.  I  therefore  find  that  the  University's  agreement  to  fend  an 
employee's  defamation  action  does  not,  as  was  the  case  in  Hill  v.  Church  of  Scientology  of 
Toronto,  ibid,  constitute  officious  intermeddling  in  litigation  as  St.  Lewis  had  decided  to  sue 
Rancourt  for  libel  to  protect  her  reputation  before  the  University  agreed  to  fund  her  legal  fees. 

(b)  and  (c)      Legitimate  reason  or  justification  for  assisting  St.  Lewis  or  improper  purpose 

[87]  Rancourt  speculates  and  alleges  that  Allan  Rock  as  President  of  the  University  had  an 
improper  motive  for  funding  St.  Lewis'  libel  action  against  him.  He  alleges  that  the  University 
agreed  to  fund  her  defamation  action  in  order  to  stigmatize  and  silence  him  after  the  University 
dismissed  him  from  his  full  tenured  professorship  on  April  1,  2009. 

[88]  There  can  be  no  maintenance  if  the  University  had  a  legitimate  reason  or  justification  for 
assisting  the  litigant.  The  evidence  is  uncontradicted  from  President  Rock,  Mr.  Giroux, 
Dean  Feldthusen  and  St.  Lewis  that,  the  University's  reasons  for  assisting  St.  Lewis  by  paying 
her  legal  fees,  was  to  defend  her  reputation.  The  reasons  were  set  out  in  the  letter  from  its 
counsel,  David  Scott,  namely,  because  her  reputation  was  attacked  during  the  course  of  her 
employment  by  the  University  and  also  because  the  University  felt  that  it  had  a  moral  obligation 
to  assist  her  to  defend  her  reputation  in  these  special  circumstances  from  a  racist  attack. 

[89]  In  Hill  v.  Church  of  Scientology  of  Toronto,  [1995]  2  S.C.R.  1130,  the  Supreme  Court  of 
Canada  made  several  comments  about  the  fact  that  the  Ontario  Government  paid  for  the  legal 
fees  for  the  Crown  Attorney,  S.  Casey  Hill,  to  sue  the  Church  of  Scientology  for  libel.  Similar 
allegations  to  those  made  by  Rancourt  were  levelled  at  the  Ontario  Government.  Paragraph  70  of 
the  Hill  decision  reads  as  follows: 

They  further  submit  that  Casey  Hill  commenced  these  legal  proceedings  at  the 
direction  and  with  the  financial  support  of  the  Attorney  General  in  order  to 
vindicate  the  damage  to  the  reputation  of  the  Ministry  resulting  from  criticism 
levelled  at  the  conduct  of  one  of  its  officials.  It  is,  therefore,  contended  that  this 
action  represents  an  effort  by  a  government  department  to  use  the  action  of 
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defamation  to  restrict  and  infringe  the  freedom  of  expression  of  the  appellants  in  a 
manner  that  is  contrary  to  the  Charter. 

[90]  At  para.  71,  the  Supreme  Court  states  that  "These  submissions  cannot  be  accepted.  They 
have  no  legal,  evidentiary  or  logical  basis  of  support."  At  para.  75,  the  Court  continued  by  stating 
that  "The  appellants  impugned  the  character,  competence  and  integrity  of  Casey  Hill,  himself, 
and  not  that  of  the  government.  He,  in  turn,  responded  by  instituting  legal  proceedings  in  his  own 
capacity." 

[91]  In  Hill  v.  Church  of  Scientology  of  Toronto,  ibid,  the  Government  of  Ontario  paid  for  the 
legal  costs  for  one  of  its  Crown  Attorney,  S.  Casey  Hill,  to  fund  a  libel  action  against  the 
Church  of  Scientology.  Rancourt  is  speculating  that  the  University  had  other  improper  motives, 
namely  to  silence  him  However,  they  are  not  supported  by  any  evidence  as  his  allegation  denied 
by  President  Rock,  by  St.  Lewis,  by  Dean  Feldthusen  and  by  Mr.  Giroux.  The  University  does 
not  deny  that  it  terminated  Rancourt  and  he  is  involved  in  a  labour  arbitration  with  his  union  to 
determine  whether  his  dismissal  was  justified.  This  is  a  separate  issue  and  does  not  constitute 
evidence  of  an  improper  motive  on  the  part  of  the  University. 

[92]  Rancourt's  speculation  that  the  University  agreed  to  pay  St.  Lewis'  legal  costs  of  her 
defamation  action  in  order  to  silence  and  stigmatize  him  is  unsupported  by  any  evidence.  Even  if 
the  April  23rd  and  May  23rd  affidavits  were  considered,  I  find  that  the  evidence  introduced  by 
Rancourt  does  not  contradict  the  evidence  of  Mr.  Rock,  Ms.  Lewis,  Dean  Feldthusen  or 
Mr.  Giroux,  with  regards  with  the  reasons  that  the  University  agreed  to  fund  St.  Lewis' 
defamation  action  against  the  defendant.  As  a  result,  there  is  no  issue  of  credibility  on  these 
matters  that  require  a  trial  of  an  issue. 

[93]  The  situation  for  St.  Lewis  is  very  similar  to  those  in  the  case  of  Hill  v.  Church  of 
Scientology  as  St.  Lewis  was  an  employee  and  made  her  own  decision  to  commence  a  libel 
action  to  defend  her  reputation  and  the  University,  as  her  employer,  agreed  to  pay  for  her  legal 
costs  because  her  reputation  was  damaged  in  the  course  of  her  employment.  I  find  that  the 
University  had  a  legitimate  reason  for  assisting  St.  Lewis  and  there  is  no  evidence  that  the 
University  agreed  to  fond  St.  Lewis'  libel  action  for  an  improper  purpose  or  based  on  an 
improper  motive. 

Champerty 

[94]     As  set  out  in  para.  [78]  of  this  decision: 

Champerty  is  an  "aggravated"  or  "egregious"  form  of  maintenance,  in  which  there 
is  the  added  element  that  the  maintainer  shares  the  profits  of  the  litigation. 

[95]  The  uncontradicted  evidence  before  me  is  that  there  was  never  any  agreement  between 
St.  Lewis  and  the  University  to  share  in  the  proceeds  of  the  libel  action.  The  University  agreed  to 
fund  St.  Lewis'  costs  to  pursue  a  defamation  action  against  Rancourt  to  defend  her  reputation  at 
the  meeting  of  April  15,  2011  without  any  agreement  that  the  University  would  share  in  the 
proceeds  of  the  litigation. 
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[96]  Professor  St.  Lewis  decided,  when  issuing  her  statement  of  claim,  that  half  of  any 
punitive  damages  awarded  would  be  paid  to  a  scholarship  fund.  Her  statement  of  claim  was 
issued  after  the  University  agreed  to  pay  for  her  legal  costs,  St.  Lewis'  unilateral  decision  to 
donate  a  share  of  the  punitive  damages  awarded  to  a  scholarship  fund  administered  through  the 
University  does  not  constitute  a  contractual  agreement  to  share  in  the  proceeds.  This  proposal 
could  be  unilaterally  revoked  by  St.  Lewis  at  any  time. 

[97]  I  therefore  find  that  the  University's  agreement  to  fund  St.  Lewis'  defamation  action  did 
not  constitute  champerty  because  there  was  no  agreement  that  the  University  would  share  in  the 
proceeds  of  the  action. 

Was  there  trafficking  in  litigation? 

[98]  In  Dugal  v.  Manulife  Financial  Corporation,  2011  ONSC  1785,  at  para.  8,  StrathyJ. 
dismissed  a  defendant's  claim  that  a  third  party  funding  agreement  in  a  class  action  was 
champertous  and  unlawful  under  An  Act  respecting  Champerty,  R.S.O.  1897,  c.  327. 
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[99]     At  para.  33,  Strathy  J.  stated: 

(a)  ...Just  as  contingency  fee  agreements  have  been  recognized  as  providing 
access  to  justice,  so  too  third  party  indemnity  agreements  can  avoid  the 
unfortunate  result  that  individuals  with  potentially  meritorious  claims 
cannot  bring  them  because  they  are  unable  to  withstand  the  risk  of  loss: 
see  Mclntyre  Estate  at  para.  55. 

(b)  There  is  no  evidence  that  CFI  stirred  up,  incited  or  provoked  this 
litigation,  within  the  meaning  of  the  term  "moved"  in  s.  1  of  the 
Champerty  Act:  see  Mclntyre  Estate  at  para.  41.  On  the  contrary,  the 
plaintiffs  demonstrated  a  clear  intention  to  proceed  with  this  litigation 
before  CFI  came  on  the  scene. 

[100]  In  this  case,  St.  Lewis  advised  Dean  Feldthusen  that  she  had  to  sue  Rancourt  for 
defamation  and  requested  that  the  University  provide  funding  for  her  legal  costs. 

[101]  An  action  will  be  dismissed  as  being  frivolous  and  vexatious  or  abusive  under 
Rule  21.03(3)(d)  only  in  the  clearest  of  the  cases  if  on  the  face  of  the  action  and  in  circumstances 
where  it  is  plain  and  obvious  that  the  case  cannot  succeed.  In  Sussman  v.  Ottawa  Sun,  [1997] 
O.J.  No.  181,  (Ont.  Gen.  Div),  the  court  held  that  the  maintenance  and  champerty  were  not 
defences  to  an  action  and  as  such,  pleas  will  not  be  struck  out. 

[102]  In  Operation  1  Inc.  v.  Phillips,  2004  CanLII  48689  (ON  SC),  at  paras.  45  and  47, 
Cullity  J.  held  that  an  action  will  rarely  be  stayed  or  dismissed  as  an  abuse  of  process  based  on  a 
champertous  agreement.  He  held  that  the  champerty  must  rise  to  a  level  of  "trafficking  in 
litigation",  namely  be  an  "unjustified  buying  and  selling  of  rights  to  litigation  where  the 
purchaser  has  no  proper  reason  to  be  concerned  with  the  litigation",  to  be  considered  an  abuse  of 
process,  even  then  a  stay  will  not  necessarily  be  granted. 

[103]  I  find  the  University's  agreement  to  fund  St.  Lewis'  libel  action  does  not  constitute 
trafficking  in  litigation  because  St.  Lewis  had  already  decided  to  sue  to  protect  her  reputation  and 
there  is  no  evidence  of  the  University  buying  or  selling  rights  to  litigation  as  it  did  not  even  have 
an  agreement  to  share  in  the  proceeds  of  the  action. 

Disposition  of  Issue  #3 

[104]  I  find  that  when  the  University  agreed  to  pay  for  St.  Lewis'  legal  fees  for  her  defamation 
action  as  an  employee  to  assist  her  to  defend  her  reputation,  which  was  allegedly  damaged  in  the 
course  of  her  employment  for  the  University,  does  not  constitute  officious  intermeddling,  is  a 
legitimate  reason  or  justification  for  assisting  her  and  does  not  constitute  an  improper  purpose.  I 
have  found  that  the  University  did  not  enter  into  an  agreement  to  share  in  the  proceeds  of 
litigation,  and  as  a  result,  I  find  there  is  no  champerty.  For  the  same  reason,  the  University's 
agreement  to  fund  the  costs  of  the  libel  action  does  not  rise  to  the  level  of  trafficking  in  litigation 
as  there  was  no  purchase  or  sale  of  rights  to  the  libel  action  by  the  University. 
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Disposition  of  Motion 

[105]  Rancourt's  motion  to  stay  or  dismiss  the  action  on  the  basis  that  the  agreement  of  the 
University  to  fund  St.  Lewis'  defamation  action  was  the  product  of  maintenance  and  champerty 
is  dismissed. 

Costs 

[106]  The  plaintiff  and  the  University  shall  have  fifteen  (15)  days  to  make  submissions  on 
costs,  the  defendant  Rancourt  shall  have  fifteen  (15)  days  to  respond  and  St.  Lewis  and  the 
University  shall  have  ten  (10)  days  to  reply. 


Mr.  Justice  Robert  J.  Smith 


Released:  March  13,  2013 
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I'egard  de  la  reclamation  pour  salaire  et  commissions 
impayes  —  L'inobservation  de  I'equite  procedurale  par 
I'agente  des  normes  dans  sa  decision  sur  la  plainte  de 
V employee  empeche-t-elle  V application  de  cette  doc- 
trine? —  Les  conditions  d' application  de  la  preclusion 
decoulant  d'une  question  dejci  tranchee  sont-elles  reu- 
nies?  —  Dans  V affirmative,  notre  Cour  doit-elle  exercer 
son  pouvoir  discretionnaire  et  refuser  d'appliquer  cette 
doctrine  ? 

En  1993,  un  differend  relatif  a  des  commissions 
impayees  a  oppose  une  employee  et  son  employeur. 
Aucune  entente  n'est  intervenue  et  F  employee  a  depose, 
en  vertu  de  la  Loi  sur  les  normes  d'emploi  (la  «  LNE  »), 
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unpaid  wages,  including  commissions.  The  employer 
rejected  the  claim  for  commissions  and  eventually  took 
the  position  that  the  employee  had  resigned.  An  employ- 
ment standards  officer  spoke  with  the  employee  by  tele- 
phone and  met  with  her  for  about  an  hour.  Before  the 
decision  was  made,  the  employee  commenced  a  court 
action  claiming  damages  for  wrongful  dismissal  and  the 
unpaid  wages  and  commissions.  The  ESA  proceedings 
continued,  but  the  employee  was  not  made  aware  of  the 
employer's  submissions  in  the  ESA  claim  or  given  an 
opportunity  to  respond  to  them.  The  ESA  officer 
rejected  the  employee's  claim  and  ordered  the  employer 
to  pay  her  $2,354.55,  representing  two  weeks'  pay  in 
lieu  of  notice.  She  advised  the  employer  of  her  decision 
and,  10  days  later,  notified  the  employee.  Although  she 
had  no  appeal  as  of  right,  the  employee  was  entitled  to 
apply  under  the  ESA  for  a  statutory  review  of  this  deci- 
sion. She  elected  not  to  do  so  and  carried  on  with  her 
wrongful  dismissal  action.  The  employer  moved  to 
strike  the  part  of  the  statement  of  claim  that  overlapped 
the  ESA  proceeding.  The  motions  judge  considered  the 
ESA  decision  to  be  final  and  concluded  that  the  claim 
for  unpaid  wages  and  commissions  was  barred  by  issue 
estoppel.  The  Court  of  Appeal  affirmed  the  decision. 


une  plainte  dans  laquelle  elle  reclamait  le  versement  de 
salaire  impaye,  y  compris  des  commissions.  L'em- 
ployeur  a  rejete  sa  demande  de  commissions  et  a  finale- 
ment  considere  qu'elle  avait  remis  sa  demission.  Une 
agente  des  normes  d'emploi  a  eu  un  entretien  telepho- 
nique  avec  l'employee,  qu'elle  a  ensuite  rencontree  pen- 
dant environ  une  heure.  Avant  que  la  decision  soit  ren- 
due,  l'employee  a  intente  une  action  en  dommages- 
interets  pour  congediement  injustifie  dans  laquelle  elle 
demandait  le  paiement  du  salaire  et  des  commissions. 
La  procedure  prevue  par  la  LNE  a  suivi  son  cours,  mais 
l'employee  n'a  pas  ete  avisee  des  arguments  invoques 
par  l'employeur  au  sujet  de  sa  plainte  et  elle  n'a  pas  eu 
la  possibilite  d'y  repondre.  L'agente  des  normes  d'em- 
ploi a  rejete  la  reclamation  de  l'employee  et  a  ordonne  a 
l'employeur  de  verser  a  cette  derniere  la  somme  de 
2  354,55  $,  soit  deux  semaines  de  salaire,  a  titre  d'in- 
demnite  de  preavis.  Elle  a  informe  l'employeur  de  sa 
decision  et,  10  jours  plus  tard,  elle  en  a  avise  l'em- 
ployee. L'employee  ne  pouvait  interjeter  appel  de  plein 
droit  mais  elle  avait,  en  vertu  de  la  LNE,  le  droit  de 
demander  la  revision  de  cette  decision.  Elle  a  choisi  de 
ne  pas  le  faire  et  a  plutot  poursuivi  son  action  en 
dommages-interets  pour  congediement  injustifie.  L'em- 
ployeur a  presente  une  requete  en  radiation  de  la  partie 
de  la  declaration  qui  recoupait  la  procedure  engagee  en 
vertu  de  la  LNE.  Le  juge  des  requetes  a  considere  que  la 
decision  fondee  sur  la  LNE  etait  definitive  et  il  a  conclu 
que  la  preclusion  decoulant  d'une  question  deja  tranchee 
faisait  obstacle  a  la  reclamation  pour  salaire  et  commis- 
sions impayes.  La  Cour  d' appel  a  confirme  la  decision. 
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Held:  The  appeal  should  be  allowed. 


Arret  :  Le  pourvoi  est  accueilli. 


Although,  in  general,  issue  estoppel  is  available  to 
preclude  an  unsuccessful  party  from  relitigating  in  the 
courts  what  has  already  been  litigated  before  an  admin- 
istrative tribunal,  this  is  not  a  proper  case  for  its  applica- 
tion. Finality  is  a  compelling  consideration  and  judicial 
decisions  should  generally  be  conclusive  of  the  issues 
decided  unless  and  until  reversed  on  appeal.  However, 
estoppel  is  a  public  policy  doctrine  designed  to  advance 
the  interests  of  justice.  Where,  as  here,  its  application 
bars  the  courthouse  door  against  a  claim  because  of  an 
administrative  decision  made  in  a  manifestly  improper 
and  unfair  manner,  a  re-examination  of  some  basic  prin- 
ciples is  warranted. 


Bien  que,  en  regie  generale,  la  preclusion  decoulant 
d'une  question  deja  tranchee  (issue  estoppel)  puisse  etre 
invoquee  pour  empecher  une  partie  deboutee  de  saisir 
les  cours  de  justice  d'une  question  qu'elle  a  deja  plaidee 
sans  succes  devant  un  tribunal  administratif,  il  ne  s'agit 
pas  en  l'espece  d'une  affaire  ou  il  convient  d'appliquer 
cette  doctrine.  Le  caractere  definitif  des  instances  est 
une  consideration  imperieuse  et,  en  regie  generale,  une 
decision  judiciaire  devrait  trancher  les  questions  litigieu- 
ses  de  maniere  definitive,  tant  qu'elle  n'est  pas  infirmee 
en  appel.  Toutefois,  la  preclusion  est  une  doctrine  d'in- 
teret  public  qui  tend  a  favoriser  les  interets  de  la  justice. 
Dans  les  cas  ou,  comme  en  l'espece,  par  suite  d'une 
decision  administrative  prise  a  Tissue  d'une  procedure 
qui  etait  manifestement  inappropriee  et  inequitable, 
1' application  de  cette  doctrine  empeche  le  recours  aux 
cours  de  justice,  il  convient  de  reexaminer  certains  prin- 
cipes  fondamentaux. 
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The  preconditions  to  the  operation  of  issue  estoppel 
are  threefold:  (1)  that  the  same  question  has  been 
decided  in  earlier  proceedings;  (2)  that  the  earlier  judi- 
cial decision  was  final;  and  (3)  that  the  parties  to  that 
decision  or  their  privies  are  the  same  in  both  the  pro- 
ceedings. If  the  moving  party  successfully  establishes 
these  preconditions,  a  court  must  still  determine 
whether,  as  a  matter  of  discretion,  issue  estoppel  ought 
to  be  applied. 

The  preconditions  require  the  prior  proceeding  to  be 
judicial.  Here,  the  ESA  decision  was  judicial.  First,  the 
administrative  authority  issuing  the  decision  is  capable 
of  receiving  and  exercising  adjudicative  authority.  Sec- 
ond, as  a  matter  of  law,  the  decision  was  required  to  be 
made  in  a  judicial  manner.  While  the  ESA  officers  util- 
ize procedures  more  flexible  than  those  that  apply  in  the 
courts,  their  adjudicative  decisions  must  be  based  on 
findings  of  fact  and  the  application  of  an  objective  legal 
standard  to  those  facts. 


The  appellant  denies  the  applicability  of  issue  estop- 
pel because,  as  found  by  the  Court  of  Appeal,  the  ESA 
decision  was  taken  without  proper  notice  to  the  appel- 
lant and  she  was  not  given  an  opportunity  to  meet  the 
employer's  case.  It  is  clear  that  an  administrative  deci- 
sion which  is  made  without  jurisdiction  from  the  outset 
cannot  form  the  basis  of  an  estoppel.  Where  an  adminis- 
trative officer  or  tribunal  initially  possessed  the  jurisdic- 
tion to  make  a  decision  in  a  judicial  manner  but  erred  in 
the  exercise  of  that  jurisdiction,  the  resulting  decision  is 
nevertheless  capable  of  forming  the  basis  of  an  estoppel. 
Alleged  errors  in  carrying  out  the  mandate  are  matters 
to  be  considered  by  the  court  in  the  exercise  of  its  dis- 
cretion. This  result  makes  the  principle  governing  estop- 
pel consistent  with  the  law  governing  judicial  review  in 
Harelkin  and  collateral  attack  in  Maybrun. 


In  this  case,  the  pre-conditions  for  issue  estoppel  have 
been  met:  the  same  issue  is  raised  in  both  proceedings, 
the  decision  of  the  ESA  officer  was  final  for  the  pur- 
poses of  the  Act  since  neither  the  employer  nor  the 
employee  took  advantage  of  the  internal  review  proce- 
dure, and  the  parties  are  identical.  The  Court  must  there- 
fore decide  whether  to  refuse  to  apply  estoppel  as  a  mat- 


Les  conditions  d' application  de  la  preclusion  decou- 
lant  d'une  question  deja  tranchee  sont  au  nombre  de 
trois  :  (1)  que  la  meme  question  ait  ete  decidee  dans  une 
procedure  anterieure;  (2)  que  la  decision  judiciaire  ante- 
rieure  soit  definitive;  (3)  que  les  parties  ou  leurs  ayants 
droit  soient  les  memes  dans  chacune  des  instances.  Si  le 
requerant  reussit  a  etablir  l'existence  des  conditions 
d' application,  la  cour  doit  ensuite  se  demander,  dans 
l'exercice  de  son  pouvoir  discretionnaire,  si  cette  forme 
de  preclusion  devrait  etre  appliquee. 

Suivant  ces  conditions,  la  decision  anterieure  doit  etre 
une  decision  judiciaire.  En  l'espece,  la  decision  fondee 
sur  la  LNE  etait  judiciaire.  Premierement,  le  decideur 
administratif  ayant  rendu  la  decision  peut  etre  investi 
d'un  pouvoir  juridictionnel  et  il  est  capable  d'exercer  ce 
pouvoir.  Deuxiemement,  sur  le  plan  juridique,  la  deci- 
sion devait  etre  prise  judiciairement.  Bien  que  les  agents 
des  normes  d'emploi  aient  recours  a  des  procedures  plus 
souples  que  celles  des  cours  de  justice,  leurs  decisions 
juridictionnelles  doivent  s'appuyer  sur  des  conclusions 
de  fait  et  sur  l'application  a  ces  faits  d'une  norme  juri- 
dique objective. 

L'appelante  conteste  l'application  de  la  preclusion 
decoulant  d'une  question  deja  tranchee  parce  que,  con- 
formement  a  la  conclusion  de  la  Cour  d'appel,  la  deci- 
sion fondee  sur  la  LNE  a  ete  rendue  sans  qu'on  donne  a 
l'appelante  un  preavis  suffisant  et  la  possibilite  de 
repondre  aux  pretentions  de  l'employeur.  II  est  clair 
qu'une  decision  administrative  qui  a  au  depart  ete  prise 
sans  la  competence  requise  ne  peut  fonder  l'application 
de  la  preclusion.  Lorsque  le  decideur  administratif  — 
fonctionnaire  ou  tribunal  —  avait  initialement  compe- 
tence pour  rendre  une  decision  de  maniere  judiciaire, 
mais  a  commis  une  erreur  dans  l'exercice  de  cette  com- 
petence, la  decision  rendue  est  neanmoins  susceptible  de 
fonder  l'application  de  la  preclusion.  Les  erreurs  qui 
auraient  ete  commises  dans  1'accomplissement  du  man- 
dat  doivent  etre  prises  en  consideration  par  la  cour  de 
justice  dans  l'exercice  de  son  pouvoir  discretionnaire. 
Cela  a  pour  effet  d' assurer  la  conformite  du  principe 
regissant  la  preclusion  avec  les  regies  de  droit  relatives 
au  controle  judiciaire  enoncees  dans  l'arret  Harelkin  et 
celles  relatives  aux  contestations  indirectes  enoncees 
dans  l'arret  Maybrun. 

En  l'espece,  les  conditions  d'application  de  la  preclu- 
sion decoulant  d'une  question  deja  tranchee  sont  reu- 
nies  :  la  meme  question  est  a  l'origine  des  deux  ins- 
tances, la  decision  de  l'agente  des  normes  avait  un 
caractere  definitif  pour  l'application  de  la  Loi  en  raison 
du  fait  que  ni  l'employeur  ni  1' employee  ne  se  sont  pre- 
valus  du  mecanisme  de  revision  interne,  et  les  parties 
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ter  of  discretion.  Here  this  Court  is  entitled  to  intervene 
because  the  lower  courts  committed  an  error  of  principle 
in  failing  to  address  the  issue  of  the  discretion.  The  list 
of  factors  to  be  considered  with  respect  to  its  exercise  is 
open.  The  objective  is  to  ensure  that  the  operation  of 
issue  estoppel  promotes  the  orderly  administration  of 
justice,  but  not  at  the  cost  of  real  injustice  in  the  particu- 
lar case.  The  factors  relevant  to  this  case  include  the 
wording  of  the  statute  from  which  the  power  to  issue  the 
administrative  order  derives,  the  purpose  of  the  legisla- 
tion, the  availability  of  an  appeal,  the  safeguards  availa- 
ble to  the  parties  in  the  administrative  procedure,  the 
expertise  of  the  administrative  decision  maker,  the  cir- 
cumstances giving  rise  to  the  prior  administrative  pro- 
ceeding and,  the  most  important  factor,  the  potential 
injustice.  On  considering  the  cumulative  effect  of  the 
foregoing  factors,  the  Court  in  its  discretion  should 
refuse  to  apply  issue  estoppel  in  this  case.  The  stubborn 
fact  remains  that  the  employee's  claim  to  commissions 
worth  $300,000  has  simply  never  been  properly  consid- 
ered and  adjudicated. 


sont  les  memes.  La  Cour  doit  par  consequent  decider  si 
elle  doit  exercer  son  pouvoir  discretionnaire  et  refuser 
d'appliquer  la  preclusion.  En  l'espece,  notre  Cour  a  le 
droit  d'intervenir  puisque  les  tribunaux  de  juridiction 
inferieure  ont  commis  une  erreur  de  principe  en  omet- 
tant  d'examiner  la  question  de  l'exercice  du  pouvoir  dis- 
cretionnaire. La  liste  des  facteurs  a  considerer  pour 
l'exercice  de  ce  pouvoir  n'est  pas  exhaustive.  L'objectif 
est  de  faire  en  sorte  que  1' application  de  la  preclusion 
decoulant  d'une  question  deja  tranchee  favorise  l'admi- 
nistration  ordonnee  de  la  justice,  mais  pas  au  prix  d'une 
injustice  dans  une  affaire  donnee.  Parmi  les  facteurs  per- 
tinents en  l'espece,  mentionnons  :  le  libelle  du  texte  de 
loi  accordant  le  pouvoir  de  rendre  l'ordonnance  admi- 
nistrative, l'objet  du  texte  de  la  loi,  l'existence  d'un 
droit  d'appel,  les  garanties  offertes  aux  parties  dans  le 
cadre  de  1' instance  administrative,  1' expertise  du  deci- 
deur  administratif,  les  circonstances  ayant  donne  nais- 
sance  a  Finstance  administrative  initiale  et,  facteur  le 
plus  important,  le  risque  d'injustice.  Vu  l'effet  cumulatif 
des  facteurs  susmentionnes,  la  Cour,  dans  l'exercice  de 
son  pouvoir  discretionnaire,  doit  refuser  d'appliquer  en 
l'espece  la  preclusion  decoulant  d'une  question  deja 
tranchee.  En  effet,  le  fait  demeure  que  la  reclamation  de 
l'employee  visant  des  commissions  totalisant  300  000  $ 
n'a  tout  simplement  jamais  ete  examinee  et  tranchee 
adequatement. 
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The  judgment  of  the  Court  was  delivered  by 


BINNIE  J.  —  The  appellant  claims  that  she  was 
fired  from  her  position  as  an  account  executive 
with  the  respondent  Ainsworth  Technologies  Inc. 
on  October  12,  1993.  She  says  that  at  the  time  of 
her  dismissal  she  was  owed  by  her  employer  some 
$300,000  in  unpaid  commissions.  The  courts  in 
Ontario  have  held  that  she  is  "estopped"  from  hav- 
ing her  day  in  court  on  this  issue  because  of  an  ear- 
lier failed  attempt  to  claim  the  same  unpaid  monies 
under  the  Employment  Standards  Act,  R.S.O.  1990, 
c.  E.14  ("ESA"  or  "Act").  An  employment  stan- 
dards officer,  adopting  a  procedure  which  the 
Ontario  Court  of  Appeal  held  to  be  improper  and 
unfair,  denied  the  claim.  I  agree  that  in  general 
issue  estoppel  is  available  to  preclude  an  unsuc- 
cessful party  from  relitigating  in  the  courts  what 
has  already  been  unsuccessfully  litigated  before  an 
administrative  tribunal,  but  in  my  view  this  was 
not  a  proper  case  for  its  application.  A  judicial 
doctrine  developed  to  serve  the  ends  of  justice 
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POURVOI  contre  un  arret  de  la  Cour  d'appel  de 
l'Ontario  (1998),  42  O.R.  (3d)  235,  167  D.L.R. 
(4th)  385,  116  O.A.C.  225,  12  Admin.  L.R.  (3d)  1, 
41  C.C.E.L.  (2d)  19,  27  C.P.C.  (4th)  91,  [1998] 
O.J.  No.  5047  (QL),  qui  a  rejete  l'appel  forme  par 
l'appelante  contre  une  decision  de  la  Cour  de 
l'Ontario  (Division  generale)  rendue  le  10  juin 
1996.  Pourvoi  accueilli. 

Howard  A.  Levitt  et  J.  Michael  Mulroy,  pour 
l'appelante. 

John  E.  Brooks  et  Rita  M.  Samson,  pour  les 
intimes. 

Version  francaise  du  jugement  de  la  Cour  rendu 
par 

LE  JUGE  BINNIE  —  L'appelante  pretend  que,  le 
12  octobre  1993,  elle  a  ete  congediee  du  poste  de 
chargee  de  projet  qu'elle  occupait  chez  l'intimee 
Ainsworth  Technologies  Inc.  Elle  soutient  que,  au 
moment  de  son  congediement,  son  employeur  lui 
devait  quelque  300  000  $  en  commissions 
impayees.  Les  cours  de  justice  ontariennes  ont  juge 
que  l'appelante  etait  precluse  («  estopped  »)  de  sai- 
sir  les  tribunaux  de  ce  differend  en  raison  de  sa 
tentative  infructueuse  d'obtenir  le  paiement  de 
cette  somme  en  vertu  de  la  Loi  sur  les  normes 
d'emploi,  L.R.O.  1990,  ch.  E.14  (la  «  LNE  »  ou  la 
« Loi »).  Adoptant  une  procedure  que  la  Cour 
d'appel  de  l'Ontario  a  juge  inappropriee  et  inequi- 
table, une  agente  des  normes  d'emploi  a  rejete  la 
demande  de  l'appelante.  En  regie  generale,  la  pre- 
clusion decoulant  d'une  question  deja  tranchee 
(«  issue  estoppel »)  peut,  j'en  conviens,  etre  invo- 
quee  pour  empecher  une  partie  deboutee  de  saisir 
les  cours  de  justice  d'une  question  qu'elle  a  deja 
plaidee  sans  succes  devant  un  tribunal  administra- 
tif.  Toutefois,  je  suis  d'avis  que  la  presente  espece 
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should  not  be  applied  mechanically  to  work  an 
injustice.  I  would  allow  the  appeal. 


I.  Facts 

In  the  fall  of  1993,  the  appellant  became 
involved  in  a  dispute  with  her  employer,  the 
respondent  Ainsworth  Technologies  Inc.,  over 
unpaid  commissions.  The  appellant  met  with  her 
superiors  and  sent  various  letters  to  them  outlining 
her  position.  These  letters  were  generally  copied  to 
her  lawyer,  Mr.  Howard  A.  Levitt.  Her  principal 
complaint  concerned  an  alleged  entitlement  to 
commissions  of  about  $200,000  in  respect  of  a 
project  known  as  the  CIBC  Lan  project,  plus  other 
commissions  which  brought  the  total  to  about 
$300,000. 


The  appellant  rejected  a  proposed  settlement 
from  the  employer.  On  October  4,  1993,  she  filed  a 
complaint  under  the  ESA  seeking  unpaid  wages, 
including  commissions.  It  is  not  clear  on  the 
record  whether  she  had  legal  advice  on  this  aspect 
of  the  matter.  On  October  5,  the  employer  wrote  to 
the  appellant  rejecting  her  claim  for  commissions 
and  eventually  took  the  position  that  she  had 
resigned  and  physically  escorted  her  off  the  prem- 
ises. 


An  employment  standards  officer,  Ms.  Caroline 
Burke,  was  assigned  to  investigate  the  appellant's 
complaint.  She  spoke  with  the  appellant  by  tele- 
phone and  on  or  about  January  30,  1994  met  with 
her  for  about  an  hour.  The  appellant  gave  Ms. 
Burke  various  documents  including  her  correspon- 
dence with  the  employer.  They  had  no  further 
meetings. 

On  March  21,  1994,  more  than  six  months  after 
filing  her  claim  under  the  Act,  but  as  yet  without 
an  ESA  decision,  the  appellant,  through  Mr.  Levitt, 
commenced  a  court  action  in  which  she  claimed 


n'est  pas  une  affaire  ou  il  convenait  d'appliquer 
cette  doctrine.  Une  doctrine  elaboree  par  les  tribu- 
naux  dans  l'interet  de  la  justice  ne  devrait  pas  etre 
appliquee  mecaniquement  et  donner  lieu  a  une 
injustice.  J'accueillerais  le  pourvoi. 

I.  Les  faits 

A  l'automne  1993,  un  differend  relatif  a  des 
commissions  impayees  a  oppose  l'appelante  et  son 
employeur,  Fintimee  Ainsworth  Technologies  Inc. 
L'appelante  a  rencontre  ses  superieurs  et  elle  leur  a 
envoye  diverses  lettres  exposant  son  point  de  vue. 
Copie  conforme  de  chacune  de  ces  lettres  etait 
generalement  transmise  a  son  avocat,  Me  Howard 
A.  Levitt.  L'appelante  pretendait  principalement 
avoir  droit  a  environ  200  000  $  a  titre  de  commis- 
sions a  l'egard  d'un  projet  connu  sous  le  nom  de 
projet  CIBC  Lan,  ainsi  qu'a  d'autres  commissions 
portant  a  approximativement  300  000  $  la  somme 
totale  reclamee. 

L'appelante  a  rejete  le  reglement  propose  par 
l'employeur.  Le  4  octobre  1993,  elle  a  depose,  en 
vertu  de  la  LNE,  une  plainte  dans  laquelle  elle 
reclamait  le  versement  de  salaire  impaye,  y  com- 
pris  des  commissions.  Le  dossier  n'indique  pas 
clairement  si  elle  a  profite  des  conseils  d'un  avocat 
sur  cet  aspect  du  litige.  Le  5  octobre,  l'employeur 
a  ecrit  a  l'appelante,  lui  indiquant  qu'il  rejetait  sa 
demande  visant  les  commissions.  Subsequemment, 
lorsqu'elle  s'est  presentee  au  travail,  il  l'a  fait  con- 
duire  hors  de  ses  locaux,  considerant  qu'elle  avait 
remis  sa  demission. 

On  a  demande  a  une  agente  des  normes  d'em- 
ploi,  Mme  Caroline  Burke,  d'enqueter  sur  la  plainte 
deposee  par  l'appelante.  Madame  Burke  a  d'abord 
eu  un  entretien  telephonique  avec  l'appelante  puis, 
vers  le  30  janvier  1994,  elle  l'a  rencontree  pendant 
environ  une  heure.  L'appelante  a  remis  a 
jypne  Burke  divers  documents,  dont  sa  correspon- 
dance  avec  l'employeur.  Aucune  autre  rencontre 
n'a  eu  lieu  par  la  suite. 

Le  21  mars  1994,  plus  de  6  mois  apres  avoir 
depose  sa  plainte  en  vertu  de  la  Loi,  mais  sans 
qu'une  decision  ait  encore  ete  rendue  a  cet  egard, 
l'appelante  a  intente,  par  l'entremise  de  Me  Levitt, 
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damages  for  wrongful  dismissal.  She  also  claimed 
the  unpaid  wages  and  commissions  that  were 
already  the  subject-matter  of  her  ESA  claim. 


On  June  1,  1994,  solicitors  for  the  employer 
wrote  to  Ms.  Burke  responding  to  the  appellant's 
claim.  The  employer's  letter  included  a  number  of 
documents  to  substantiate  its  position.  None  of  this 
was  copied  to  the  appellant.  Nor  did  Ms.  Burke 
provide  the  appellant  with  information  about  the 
employer's  position;  nor  did  she  give  the  appellant 
the  opportunity  to  respond  to  whatever  the  appel- 
lant may  have  assumed  to  be  the  position  the 
employer  was  likely  to  take.  The  appellant,  in 
short,  was  left  out  of  the  loop. 

On  September  23,  1994,  the  ESA  officer  advised 
the  respondent  employer  (but  not  the  appellant) 
that  she  had  rejected  the  appellant's  claim  for 
unpaid  commissions.  At  the  same  time  she  ordered 
the  employer  to  pay  the  appellant  $2,354.55,  repre- 
senting two  weeks'  pay  in  lieu  of  notice.  Ten  days 
later,  by  letter  dated  October  3,  1994,  Ms.  Burke 
for  the  first  time  advised  the  appellant  of  the  order 
made  against  the  employer  for  two  weeks'  termi- 
nation pay  and  the  rejection  of  her  claim  for  the 
commissions.  The  letter  stated  in  part:  "[w]ith 
respect  to  your  claim  for  unpaid  wages,  the  investi- 
gation revealed  there  is  no  entitlement  to 
$300,000.00  commission  as  claimed  by  you".  The 
letter  went  on  to  explain  that  the  appellant  could 
apply  to  the  Director  of  Employment  Standards  for 
a  review  of  this  decision.  Ms.  Burke  repeated  this 
advice  in  a  subsequent  telephone  conversation  with 
the  appellant.  The  appellant  did  not  apply  to  the 
Director  for  a  review  of  Ms.  Burke's  decision; 
instead,  she  decided  to  carry  on  with  her  wrongful 
dismissal  action  in  the  civil  courts. 


The  respondents  contended  that  the  claim  for 
unpaid  wages  and  commissions  was  barred  by 
issue  estoppel.  They  brought  a  motion  in  the  appel- 
lant's civil  action  to  strike  the  relevant  paragraphs 


une  action  en  dommages-interets  pour  congedie- 
ment  injustifie  dans  laquelle  elle  demandait  egale- 
ment  le  paiement  du  salaire  et  des  commissions 
impayes  qui  faisaient  deja  l'objet  de  la  plainte 
qu'elle  avait  presentee  en  vertu  de  la  LNE. 

Le  ler  juin  1994,  les  procureurs  de  l'employeur 
ont  ecrit  a  Mme  Burke  au  sujet  de  la  plainte  de  l'ap- 
pelante.  La  lettre  de  l'employeur  etait  accompa- 
gnee  d'un  certain  nombre  de  documents  etayant  la 
these  de  ce  dernier.  Aucun  de  ces  documents  n'a 
ete  communique  a  l'appelante.  Madame  Burke  n'a 
pas  non  plus  fourni  d'information  a  l'appelante 
relativement  a  la  these  de  l'employeur  et  elle  ne  lui 
a  pas  donne  la  possibilite  de  repondre  aux  argu- 
ments qui,  selon  l'appelante,  seraient  vraisembla- 
blement  avances  par  l'employeur.  Bref,  l'appelante 
a  ete  tenue  a  l'ecart. 

Le  23  septembre  1994,  l'agente  des  normes 
d'emploi  a  informe  l'employeur  intime  (mais  non 
l'appelante)  qu'elle  avait  rejete  la  reclamation  de 
l'appelante  pour  commissions  impayees.  Par  con- 
tre,  elle  a  ordonne  a  l'employeur  de  verser  a  l'ap- 
pelante la  somme  de  2  354,55  $,  soit  deux 
semaines  de  salaire,  a  titre  d'indemnite  de  preavis. 
Dix  jours  plus  tard,  dans  une  lettre  datee  du  3  octo- 
bre  1994,  Mme  Burke  a  informe  l'appelante  de 
l'ordonnance  intimant  a  l'employeur  de  lui  verser 
deux  semaines  de  salaire  a  titre  d'indemnite  de 
licenciement  et  du  rejet  de  la  reclamation  visant  les 
commissions.  La  lettre  disait  notamment  ce  qui 
suit :  [TRADUCTION]  «  [r]elativement  a  votre  recla- 
mation pour  salaire  impaye,  Fenquete  a  revele  que 
vous  n'avez  pas  droit  aux  300  000,00  $  que  vous 
reclamez  a  titre  de  commissions  ».  Elle  ajoutait 
que  l'appelante  pouvait  presenter  au  directeur  des 
normes  d'emploi  une  demande  de  revision  de  cette 
decision,  information  que  Mme  Burke  a  repetee 
lors  d'un  entretien  telephonique  subsequent  avec 
l'appelante.  L'appelante  n'a  toutefois  pas  demande 
la  revision  de  la  decision  de  Mme  Burke,  decidant 
plutot  de  poursuivre  son  action  en  dommages-inte- 
rets pour  congediement  injustifie  deposee  au  civil. 

Les  intimes  ont  invoque  la  preclusion  decoulant 
d'une  question  deja  tranchee  a  l'encontre  de  la 
reclamation  pour  salaire  et  commissions  impayes. 
Dans  le  cadre  de  1' instance  civile  engagee  par  Tap- 
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from  the  statement  of  claim.  On  June  10,  1996, 
McCombs  J.  of  the  Ontario  Court  (General  Divi- 
sion) granted  the  respondents'  motion.  Only  her 
claim  for  damages  for  wrongful  dismissal  was 
allowed  to  proceed.  On  December  2,  1998,  the 
appellant's  appeal  was  dismissed  by  the  Court  of 
Appeal  for  Ontario. 

II.  Judgments 

A.  Ontario  Court  (General  Division)  (June  10, 
1996) 

The  issue  before  McCombs  J.  was  whether  the 
doctrine  of  issue  estoppel  applied  in  the  present 
case.  Following  Rasanen  v.  Rosemount  Instru- 
ments Ltd.  (1994),  17  O.R.  (3d)  267  (C.A.),  he 
concluded  that  issue  estoppel  could  apply  to  issues 
previously  determined  by  an  administrative  officer 
or  tribunal.  In  his  view,  the  sole  issue  to  be  deter- 
mined was  whether  the  ESA  officer's  decision  was 
a  final  determination.  The  motions  judge  noted 
that  the  appellant  did  not  seek  to  appeal  or  review 
the  ESA  officer's  decision  under  s.  67(2)  of  the 
Act,  as  she  was  entitled  to  do  if  she  wished  to  con- 
test that  decision.  He  considered  the  ESA  decision 
to  be  final.  The  criteria  for  the  application  of  issue 
estoppel  were  therefore  met.  The  paragraphs  relat- 
ing to  the  appellant's  claim  for  unpaid  wages  and 
commissions  were  struck  from  her  statement  of 
claim. 


B.  Court  of  Appeal  for  Ontario  (1998),  42  O.R. 
(3d)  235 

After  reviewing  the  facts  of  the  case,  Rosenberg 
JA.  for  the  court  identified,  at  pp.  239-40,  the 
issues  raised  by  the  appellant's  appeal: 

This  case  concerns  the  second  requirement  of  issue 
estoppel,  that  the  decision  which  is  said  to  create  the 
estoppel  be  a  final  judicial  decision.  The  appellant  sub- 
mits that  the  decision  of  an  employment  standards 
officer  is  neither  judicial  nor  final.  She  also  submits 
that,  in  any  event,  the  process  followed  by  Ms.  Burke  in 
this  particular  case  was  unfair  and  therefore  her  decision 


pelante,  ils  ont  presente  une  requete  en  radiation 
des  paragraphes  pertinents  de  la  declaration.  Le  10 
juin  1996,  le  juge  McCombs  de  la  Cour  de 
l'Ontario  (Division  generale)  a  accueilli  cette 
requete.  Seule  la  demande  de  dommages-interets 
pour  congediement  injustifie  a  pu  suivre  son  cours. 
Le  2  decembre  1998,  la  Cour  d'appel  de  l'Ontario 
a  rejete  l'appel  forme  par  l'appelante. 

JJ.  Les  decisions  des  juridictions  inferieures 

A.  Cour  de  l'Ontario  (Division  generale)  (10  juin 
1996) 

Le  juge  McCombs  devait  decider  si  la  doctrine 
de  la  preclusion  decoulant  d'une  question  deja 
tranchee  s'appliquait  en  l'espece.  S'appuyant  sur 
l'arret  Rasanen  c.  Rosemount  Instruments  Ltd. 
(1994),  17  O.R.  (3d)  267  (C.A.),  il  a  estime  que 
cette  doctrine  pouvait  s'appliquer  a  une  question 
deja  tranchee  par  un  decideur  administratif  — 
fonctionnaire  ou  tribunal.  Selon  lui,  la  seule  ques- 
tion a  trancher  etait  de  savoir  si  la  decision  de 
l'agente  des  normes  d'emploi  etait  une  decision 
definitive.  Le  juge  des  requetes  a  souligne  que 
l'appelante  n'avait  pas  demande  la  revision  de  la 
decision  de  l'agente  des  normes  d'emploi  ainsi  que 
le  lui  permettait  le  par.  67(2)  de  la  Loi.  II  a  consi- 
dere  que  la  decision  de  l'agente  des  normes  d'em- 
ploi etait  definitive.  Les  criteres  d'application  de  la 
doctrine  de  la  preclusion  decoulant  d'une  question 
deja  tranchee  etaient  done  respectes.  Les  para- 
graphes de  la  declaration  de  l'appelante  ayant  trait 
aux  salaire  et  commissions  impayes  ont  ete  radies. 

B.  Cour  d'appel  de  l'Ontario  (1998),  42  O.R.  (3d) 
235 

Apres  examen  des  faits  de  l'espece,  le  juge 
Rosenberg,  s'exprimant  pour  la  Cour  d'appel,  a 
fait  etat  des  questions  que  soulevait  l'appel  aux 
p.  239-240  : 

[TRADUCTION]  La  presente  affaire  porte  sur  la  seconde 
condition  d'application  de  la  preclusion  decoulant  d'une 
question  deja  tranchee,  savoir  celle  voulant  que  la  deci- 
sion qui,  affirme-t-on,  donne  ouverture  a  la  preclusion 
soit  une  decision  judiciaire  definitive.  L'appelante  pre- 
tend que  la  decision  que  rend  un  agent  des  normes 
d'emploi  n'est  ni  judiciaire  ni  definitive.  Elle  soutient 
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should  not  create  an  estoppel.  Specifically,  the  appellant 
argues  she  was  not  treated  fairly  as  she  was  not  provided 
with  a  copy  of  the  submissions  made  by  the  employer 
and  thus  not  given  an  opportunity  to  respond  to  those 
submissions. 


In  rejecting  these  submissions,  Rosenberg  J.A. 
grouped  them  under  three  headings:  whether  the 
ESA  officer's  decision  was  final;  whether  the  ESA 
officer's  decision  was  judicial;  and  the  effect  of 
procedural  unfairness  on  the  application  of  the 
doctrine  of  issue  estoppel. 


In  his  view,  the  decision  of  the  officer  in  the 
present  case  was  final  because  neither  party  exer- 
cised the  right  of  internal  appeal  under  s.  67(2)  of 
the  Act.  Moreover,  while  not  all  administrative 
decisions  that  finally  determine  the  rights  of  par- 
ties will  be  "judicial"  for  purposes  of  issue  estop- 
pel, Rosenberg  J.A.  found  that  the  statutory  proce- 
dure set  out  in  the  Act  satisfied  the  requirements. 
He  considered  Re  Downing  and  Graydon  (1978), 
21  O.R.  (2d)  292  (C.A.),  to  be  "determinative  of 
this  issue"  (p.  249). 


Lastly,  Rosenberg  J.A.  addressed  the  issue  of 
whether  failure  by  the  ESA  officer  to  observe  pro- 
cedural fairness  affected  the  application  of  the  doc- 
trine of  issue  estoppel  in  this  case.  He  agreed  that 
the  ESA  officer  had  in  fact  failed  to  observe  proce- 
dural fairness  in  deciding  upon  the  appellant's 
complaint.  Nevertheless,  this  failure  did  not  pre- 
vent the  operation  of  issue  estoppel  (at  p.  252): 


The  officer  was  required  to  give  the  appellant  access  to, 
and  an  opportunity  to  refute,  any  information  gathered 
by  the  officer  in  the  course  of  her  investigation  that  was 
prejudicial  to  the  appellant's  claim.  At  a  minimum,  the 
appellant  was  entitled  to  a  copy  of  the  June  1,  1994  let- 
ter and  a  summary  of  any  other  information  gathered  in 
the  course  of  the  investigation  that  was  prejudicial  to  her 
claim.  She  was  also  entitled  to  a  fair  opportunity  to  con- 


egalement  que,  quoiqu'il  en  soit,  la  procedure  suivie  par 
jyjme  Burke  en  l'espece  etait  inequitable  et  done  que  sa 
decision  ne  devrait  pas  donner  naissance  a  la  preclusion. 
De  facon  plus  particuliere,  l'appelante  plaide  qu'elle  n'a 
pas  ete  traitee  equitablement  puisqu'on  ne  lui  a  pas 
remis  copie  des  observations  de  l'employeur  et  qu'on  ne 
lui  a  pas,  de  ce  fait,  accorde  la  possibilite  de  les  refuter. 

Le  juge  Rosenberg  a  rejete  les  pretentions  de 
l'appelante,  qu'il  a  regroupees  sous  les  trois  ques- 
tions suivantes  :  La  decision  de  l'agente  des 
normes  d'emploi  etait-elle  une  decision  definitive? 
Cette  decision  etait-elle  une  decision  judiciaire? 
Quel  est  l'effet  d'une  iniquite  procedurale  sur  1' ap- 
plication de  la  doctrine  de  la  preclusion  decoulant 
d'une  question  deja  tranchee? 

Selon  lui,  la  decision  de  l'agente  etait  une  deci- 
sion definitive,  etant  donne  que  ni  l'une  ni  l'autre 
des  parties  n'avaient  exerce  le  droit  d'appel  interne 
prevu  au  par.  67(2)  de  la  Loi.  De  plus,  bien  que  les 
decisions  administratives  statuant  definitivement 
sur  les  droits  des  parties  ne  soient  pas  toutes  consi- 
derees  comme  « judiciaires  »  pour  1' application  de 
la  doctrine  de  la  preclusion  decoulant  d'une  ques- 
tion deja  tranchee,  le  juge  Rosenberg  a  estime  que 
la  procedure  etablie  par  la  Loi  respectait  les  condi- 
tions requises.  II  a  juge  que  1' arret  Re  Downing 
and  Graydon  (1978),  21  O.R.  (2d)  292  (C.A.),  etait 
[TRADUCTION]  «  decisif  a  cet  egard  »  (p.  249). 

Enfin,  le  juge  Rosenberg  s'est  demande  si 
l'inobservation  par  l'agente  des  normes  d'emploi 
des  regies  d'equite  procedurale  avait  un  effet  en 
l'espece  sur  1' application  de  la  doctrine  de  la  pre- 
clusion decoulant  d'une  question  deja  tranchee.  II  a 
reconnu  que  l'agente  des  normes  avait  effective  - 
ment  manque  a  ces  regies  en  statuant  sur  la  plainte 
de  l'appelante.  II  a  neanmoins  juge  que  ce  man- 
quement  ne  faisait  pas  obstacle  a  1' application  de 
la  doctrine  (a  la  p.  252): 

[TRADUCTION]  L'agente  etait  tenue  de  donner  a  l'appe- 
lante la  possibilite  de  consulter  et  de  refuter  toute  infor- 
mation prejudiciable  a  sa  reclamation  recueillie  par 
l'agente  dans  le  cours  de  l'enquete.  L'appelante  aurait 
du  tout  au  moins  recevoir  copie  de  la  lettre  du  ler  juin 
1994  ainsi  qu'un  resume  de  toute  autre  information  pre- 
judiciable a  sa  reclamation  recueillie  dans  le  cours  de 
l'enquete.  Elle  aurait  egalement  du  se  voir  accorder  la 
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sider  and  reply  to  that  information.  The  appellant  was 
denied  the  opportunity  to  know  the  case  against  her  and 
have  an  opportunity  to  meet  it:  Ms.  Burke  failed  to  act 
judicially.  In  this  particular  case,  this  failure  does  not, 
however,  affect  the  operation  of  issue  estoppel. 


In  Rosenberg  J.A.'s  view,  although  ESA  officers 
are  obliged  to  act  judicially,  failure  to  do  so  in  a 
particular  case,  at  least  if  there  is  a  possibility  of 
appeal,  will  not  preclude  the  operation  of  issue 
estoppel.  This  conclusion  is  based  on  the  policy 
considerations  underlying  two  rules  of  administra- 
tive law  (at  p.  252): 


possibilite  d'examiner  cette  information  et  d'y  repondre. 
L'appelante  n'a  pas  recu  communication  des  allegations 
formulees  contre  elle  et  elle  a  ete  privee  de  la  possibilite 
de  les  refuter  :  Mme  Burke  n'a  done  pas  agi  judiciaire- 
ment.  En  l'espece,  toutefois,  ce  manquement  n'empeche 
pas  1' application  de  la  doctrine  de  la  preclusion  decou- 
lant d'une  question  deja  tranchee. 


De  l'avis  du  juge  Rosenberg,  meme  si  les  agents 
des  normes  d'emploi  ont  l'obligation  d'agir  judi- 
ciairement,  le  manquement  a  cette  obligation  dans 
un  cas  donne,  du  moins  lorsqu'il  est  possible  d'in- 
terjeter  appel,  ne  fait  pas  obstacle  a  1' application 
de  la  preclusion  decoulant  d'une  question  deja 
tranchee.  Sa  conclusion  s'appuie  sur  les  considera- 
tions de  politique  d'interet  general  qui  sont  a  la 
base  de  deux  regies  de  droit  administratif  (a  la 
p.  252): 


£Z 
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These  two  rules  are:  (1)  that  the  discretionary  remedies 
of  judicial  review  will  be  refused  where  an  adequate 
alternative  remedy  exists;  and  (2)  the  rule  against  collat- 
eral attack.  These  rules,  in  effect,  require  that  the  parties 
pursue  their  remedies  through  the  administrative  process 
established  by  the  legislature.  Where  an  appeal  route  is 
available  the  parties  will  not  be  permitted  to  ignore  it  in 
favour  of  the  court  process. 


[TRADUCTION]  Ces  deux  regies  sont  les  suivantes  :  (1)  la 
regie  ecartant  les  recours  discretionnaires  en  matiere  de 
controle  judiciaire  lorsqu'il  existe  un  autre  recours 
approprie;  (2)  la  regie  prohibant  les  contestations  indi- 
rectes.  Dans  les  faits,  ces  regies  exigent  que  les  parties 
demandent  reparation  au  moyen  de  la  procedure  admi- 
nistrative etablie  par  le  legislateur.  Lorsque  les  parties 
disposent  d'une  voie  d' appel,  elles  ne  sont  pas  admises  a 
l'ecarter  pour  s'adresser  aux  cours  de  justice. 


Rosenberg  J. A.  noted  that  if  the  appellant  had 
applied,  under  s.  67(3)  of  the  Act  for  a  review  of 
the  ESA  officer's  decision,  the  adjudicator  con- 
ducting such  a  review  would  have  been  required  to 
hold  a  hearing.  This  supported  his  view  that  the 
review  process  provided  by  the  Act  is  an  adequate 
alternative  remedy.  Rosenberg  J.A.  concluded,  at 
p.  256: 


Le  juge  Rosenberg  de  la  Cour  d' appel  a  souligne 
que,  si  l'appelante  avait  demande  la  revision  de  la 
decision  de  l'agente  des  normes  d'emploi  en  vertu 
du  par.  67(3)  de  la  Loi,  l'arbitre  saisi  de  1' affaire 
aurait  du  tenir  une  audience.  Cette  constatation 
etayait  son  opinion  selon  laquelle  la  procedure  de 
revision  prevue  par  la  Loi  constitue  un  autre 
recours  approprie.  Le  juge  Rosenberg  a  conclu 
ainsi,  a  la  p.  256  : 


In  summary,  Ms.  Burke  did  not  accord  this  appellant 
natural  justice.  The  appellant's  recourse  was  to  seek 
review  of  Ms.  Burke's  decision.  She  failed  to  do  so. 
That  decision  is  binding  upon  her  and  her  employer. 


[TRADUCTION]  En  resume,  Mme  Burke  n'a  pas  accorde 
a  l'appelante  le  benefice  des  regies  de  justice  naturelle. 
Le  recours  qui  s'offrait  a  cette  derniere  etait  de  deman- 
der  la  revision  de  la  decision  de  l'agente.  Elle  ne  l'a  pas 
fait.  Elle  et  son  employeur  sont  lies  par  cette  decision. 


16        The  court  thus  applied  the  doctrine  of  issue         La  Cour  d' appel  a  en  consequence  applique  la 
estoppel  and  dismissed  the  appellant's  appeal.  doctrine  de  la  preclusion  decoulant  d'une  question 

deja  tranchee  et  a  deboute  l'appelante. 
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III.  Relevant  Statutory  Provisions 

Employment  Standards  Act,  R.S.O.  1990,  c.  E.14 
1.  In  this  Act, 


III.  Les  dispositions  legislatives  pertinentes 

Loi  sur  les  normes  d'emploi,  L.R.O.  1990,  ch.  E.14 

1  Les  definitions  qui  suivent  s'appliquent  a  la  pre- 
sente  loi. 


"wages"  means  any  monetary  remuneration  payable  by 
an  employer  to  an  employee  under  the  terms  of  a  con- 
tract of  employment,  oral  or  written,  express  or  implied, 
any  payment  to  be  made  by  an  employer  to  an  employee 
under  this  Act  and  any  allowances  for  room  or  board  as 
prescribed  in  the  regulations  or  under  an  agreement  or 
arrangement  therefor  but  does  not  include, 

(a)  tips  and  other  gratuities, 

(b)  any  sums  paid  as  gifts  or  bonuses  that  are  dependent 
on  the  discretion  of  the  employer  and  are  not  related 
to  hours,  production  or  efficiency, 

(c)  travelling  allowances  or  expenses, 

(d)  contributions  made  by  an  employer  to  a  fund,  plan 
or  arrangement  to  which  Part  X  of  this  Act  applies; 
("salaire") 


«  salaire »  Remuneration  en  especes  payable  par  un 
employeur  a  un  employe  aux  termes  d'un  contrat  de 
travail,  verbal  ou  ecrit,  expres  ou  implicite,  paiement 
qu'un  employeur  doit  verser  a  un  employe  en  vertu  de  la 
presente  loi,  et  allocations  de  logement  ou  de  repas  pres- 
crites  par  les  reglements  ou  prevues  par  un  accord  ou  un 
arrangement  a  cette  fin,  a  l'exclusion  des  elements  sui- 
vants  : 

a)  les  pourboires  et  autres  gratifications, 

b)  les  sommes  versees  a  titre  de  cadeaux  ou  de  primes 
qui  sont  laissees  a  la  discretion  de  l'employeur  et  qui 
ne  sont  pas  liees  au  nombre  d'heures  qu'un  employe 
a  travaille,  a  sa  production  ou  a  son  efficacite, 

c)  les  allocations  ou  indemnitees  de  deplacement, 

d)  les  cotisations  de  l'employeur  a  une  caisse,  un 
regime  ou  un  arrangement  auxquels  la  partie  X  de  la 
presente  loi  s' applique.  («  wages  ») 


6.  —  (1)  No  civil  remedy  of  an  employee  against  his 
or  her  employer  is  suspended  or  affected  by  this  Act. 

(2)  Where  an  employee  initiates  a  civil  proceeding 
against  his  or  her  employer  under  this  Act,  notice  of  the 
proceeding  shall  be  served  on  the  Director  in  the  pre- 
scribed form  on  the  same  date  the  civil  proceeding  is  set 
down  for  trial. 

65.  —  (1)  Where  an  employment  standards  officer 
finds  that  an  employee  is  entitled  to  any  wages  from  an 
employer,  the  officer  may, 

(a)  arrange  with  the  employer  that  the  employer  pay 
directly  to  the  employee  the  wages  to  which  the 
employee  is  entitled; 

(b)  receive  from  the  employer  on  behalf  of  the 
employee  any  wages  to  be  paid  to  the  employee  as 
the  result  of  a  compromise  or  settlement;  or 

(c)  issue  an  order  in  writing  to  the  employer  to  pay 
forthwith  to  the  Director  in  trust  any  wages  to  which 
an  employee  is  entitled  and  in  addition  such  order 
shall  provide  for  payment,  by  the  employer  to  the 


6  (1)  La  presente  loi  ne  suspend  pas  les  recours  civils 
dont  dispose  un  employe  contre  son  employeur  ni  n'y 
porte  atteinte. 

(2)  Si  un  employe  introduit  une  instance  civile  contre 
son  employeur  en  vertu  de  la  presente  loi,  l'avis  d'ins- 
tance  est  signifie  au  directeur,  selon  la  formule  prescrite, 
le  jour  meme  oil  l'instance  civile  est  inscrite  au  role. 

65  (1)  Si  l'agent  des  normes  d'emploi  conclut  qu'un 
employe  a  le  droit  de  percevoir  un  salaire  d'un 
employeur,  il  peut,  selon  le  cas  : 

a)  s' entendre  avec  l'employeur  pour  que  celui-ci  verse 
directement  a  l'employe  le  salaire  auquel  ce  dernier  a 
droit; 

b)  recevoir  de  l'employeur,  au  nom  de  l'employe,  le 
salaire  qui  doit  etre  verse  a  ce  dernier  par  suite  d'une 
transaction; 

c)  ordonner,  par  ecrit,  que  l'employeur  verse  sans  delai 
au  directeur,  en  fiducie,  le  salaire  auquel  un  employe 
a  droit;  il  ordonne  egalement  a  l'employeur  de  verser 
au  directeur,  a  titre  de  frais  d' administration,  celle 
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Director,  of  administration  costs  in  the  amount  of  10 
per  cent  of  the  wages  or  $100,  whichever  is  the 
greater. 


des  deux  sommes  suivantes  qui  est  la  plus  elevee,  a 
savoir  :  10  pour  cent  du  salaire  ou  100  $. 


(7)  If  an  employer  fails  to  apply  under  section  68  for 
a  review  of  an  order  issued  by  an  employment  standards 
officer,  the  order  becomes  final  and  binding  against  the 
employer  even  though  a  review  hearing  is  held  to  deter- 
mine another  person's  liability  under  this  Act. 


(7)  Si  un  employeur  ne  fait  pas  la  demande  visee  a 
l'article  68  en  vue  de  la  revision  d'une  ordonnance  ren- 
due  par  un  agent  des  normes  d'emploi,  l'ordonnance 
devient  sans  appel  et  lie  1' employeur  meme  si  une 
audience  en  revision  est  tenue  afin  de  determiner  l'obli- 
gation  d'une  autre  personne  aux  termes  de  la  presente 
loi. 


O 

O 
O 
CO 

o 
o 


67.  —  (1)  Where,  following  a  complaint  in  writing  by 
an  employee,  an  employment  standards  officer  finds  that 
an  employer  has  paid  the  wages  to  which  an  employee  is 
entitled  or  has  found  that  the  employee  has  no  other 
entitlements  or  that  there  are  no  actions  which  the 
employer  is  to  do  or  is  to  refrain  from  doing  in  order  to 
be  in  compliance  with  this  Act,  the  officer  may  refuse  to 
issue  an  order  to  an  employer  and  upon  refusing  to  do  so 
shall  advise  the  employee  of  the  refusal  by  prepaid  letter 
addressed  to  the  employee  at  his  or  her  last  known 
address. 

(2)  An  employee  who  considers  himself  or  herself 
aggrieved  by  the  refusal  to  issue  an  order  to  an  employer 
or  by  the  issuance  of  an  order  that  in  his  or  her  view 
does  not  include  all  of  the  wages  or  other  entitlements  to 
which  he  or  she  is  entitled  may  apply  to  the  Director  in 
writing  within  fifteen  days  of  the  date  of  the  mailing  of 
the  letter  mentioned  in  subsection  (1)  or  the  date  of  the 
issue  of  the  order  or  such  longer  period  as  the  Director 
may  for  special  reasons  allow  for  a  review  of  the  refusal 
or  of  the  amount  of  the  order. 

(3)  Upon  receipt  of  an  application  for  review,  the 
Director  may  appoint  an  adjudicator  who  shall  hold  a 
hearing. 


67  (1)  Si,  a  la  suite  d'une  plainte  par  ecrit  d'un 
employe,  l'agent  des  normes  d'emploi  conclut  que  l'em- 
ployeur  a  verse  a  un  employe  le  salaire  auquel  ce  der- 
nier a  droit  ou  a  conclu  que  l'employe  n'a  droit  a  rien 
d'autre  ou  qu'il  n'y  a  rien  que  l'employeur  doive  faire 
ou  s'abstenir  de  faire  pour  se  conformer  a  la  presente 
loi,  il  peut  refuser  de  rendre  une  ordonnance  visant 
l'employeur.  II  en  avise  l'employe  par  lettre  affranchie  a 
sa  derniere  adresse  connue. 


(2)  L'employe  qui  se  croit  lese  par  le  refus  de  l'agent 
de  rendre  une  ordonnance  contre  l'employeur  ou  par  une 
ordonnance  qui,  a  son  avis,  ne  comprend  pas  le  salaire 
complet  auquel  il  a  droit  ni  ses  autres  droits  peut,  dans 
les  quinze  jours  de  la  mise  a  la  poste  de  la  lettre  visee  au 
paragraphe  (1)  ou  de  la  date  oil  l'ordonnance  a  ete  ren- 
due  ou  dans  le  delai  plus  long  que  le  directeur  peut  auto- 
riser  pour  des  motifs  particuliers,  demander  au  directeur, 
par  ecrit,  de  reviser  le  refus  ou  le  montant  fixe  dans 
l'ordonnance. 

(3)  Sur  reception  de  la  demande  de  revision,  le  direc- 
teur peut  nommer  un  arbitre  de  griefs  pour  tenir  une 
audience. 


(5)  The  adjudicator  who  is  conducting  the  hearing 
may  with  necessary  modifications  exercise  the  powers 
conferred  on  an  employment  standards  officer  under  this 
Act  and  may  make  an  order  with  respect  to  the  refusal 
or  an  order  to  amend,  rescind  or  affirm  the  order  of  the 
employment  standards  officer. 


(5)  L' arbitre  de  griefs  qui  tient  1' audience  peut  exer- 
cer,  avec  les  adaptations  necessaires,  les  pouvoirs  que  la 
presente  loi  confere  a  un  agent  des  normes  d'emploi,  et 
peut  rendre  une  ordonnance  a  l'egard  du  refus  ou  une 
ordonnance  modifiant,  annulant  ou  confirmant  l'ordon- 
nance de  l'agent  des  normes  d'emploi. 
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(7)  The  order  of  the  adjudicator  is  not  subject  to  a 
review  under  section  68  and  is  final  and  binding  on  the 
parties. 

68.  —  (1)  An  employer  who  considers  themself 
aggrieved  by  an  order  made  under  section  45,  48,  51, 
56.2,  58.22  or  65,  upon  paying  the  wages  ordered  to  be 
paid  and  the  penalty  thereon,  if  any,  may,  within  a 
period  of  fifteen  days  after  the  date  of  delivery  or  ser- 
vice of  the  order,  or  such  longer  period  as  the  Director 
may  for  special  reasons  allow  and  provided  that  the 
wages  have  not  been  paid  out  under  subsection  72  (2), 
apply  for  a  review  of  the  order  by  way  of  a  hearing. 


(3)  The  Director  shall  select  a  referee  from  the  panel 
of  referees  to  hear  the  review. 


(7)  A  decision  of  the  referee  under  this  section  is  final 
and  binding  upon  the  parties  thereto  and  such  other  par- 
ties as  the  referee  may  specify. 

IV.  Analysis 

The  law  rightly  seeks  a  finality  to  litigation.  To 
advance  that  objective,  it  requires  litigants  to  put 
their  best  foot  forward  to  establish  the  truth  of  their 
allegations  when  first  called  upon  to  do  so.  A  liti- 
gant, to  use  the  vernacular,  is  only  entitled  to  one 
bite  at  the  cherry.  The  appellant  chose  the  ESA  as 
her  forum.  She  lost.  An  issue,  once  decided,  should 
not  generally  be  re-litigated  to  the  benefit  of  the 
losing  party  and  the  harassment  of  the  winner.  A 
person  should  only  be  vexed  once  in  the  same 
cause.  Duplicative  litigation,  potential  inconsistent 
results,  undue  costs,  and  inconclusive  proceedings 
are  to  be  avoided. 


Finality  is  thus  a  compelling  consideration  and 
judicial  decisions  should  generally  be  conclusive 
of  the  issues  decided  unless  and  until  reversed  on 
appeal.  However,  estoppel  is  a  doctrine  of  public 
policy  that  is  designed  to  advance  the  interests  of 


(7)  L'ordonnance  de  l'arbitre  de  griefs  n'est  pas  sus- 
ceptible de  revision  dans  le  cadre  de  1' article  68.  Elle  est 
sans  appel  et  lie  les  parties. 

68  (1)  Apres  avoir  verse  le  salaire  qu'il  lui  est 
ordonne  de  payer  ainsi  que  la  somme  a  titre  de  penalite 
qui  s'y  rapporte,  s'il  y  a  lieu,  l'employeur  qui  s'estime 
lese  par  une  ordonnance  rendue  en  vertu  de  l'article  45, 
48,  51,  56.2,  58.22  ou  65  peut,  dans  les  quinze  jours  qui 
suivent  la  remise  ou  la  signification  de  l'ordonnance  ou 
dans  le  delai  plus  long  que  le  directeur  peut  autoriser 
pour  des  motifs  particuliers,  et  a  la  condition  que  le 
salaire  n'ait  pas  ete  verse  en  vertu  du  paragraphe  72  (2), 
demander  que  l'ordonnance  fasse  l'objet  d'une  revision 
par  voie  d' audience. 


(3)  Le  directeur  choisit  un  arbitre  au  sein  du  tableau 
des  arbitres  pour  tenir  1' audience  de  revision. 


(7)  La  decision  que  l'arbitre  prend  en  vertu  du  present 
article  est  sans  appel  et  lie  les  parties  et  les  autres  per- 
sonnes  que  l'arbitre  peut  preciser. 

IV.  L' analyse 

Le  droit  tend  a  juste  titre  a  assurer  le  caractere 
definitif  des  instances.  Pour  favoriser  la  realisation 
de  cet  objectif,  le  droit  exige  des  parties  qu'elles 
mettent  tout  en  oeuvre  pour  etablir  la  veracite  de 
leurs  allegations  des  la  premiere  occasion  qui  leur 
est  donnee  de  le  faire.  Autrement  dit,  un  plaideur 
n'a  droit  qu'a  une  seule  tentative.  L'appelante  a 
decide  de  se  prevaloir  du  recours  prevu  par  la 
LNE.  Elle  a  perdu.  Une  fois  tranche,  un  differend 
ne  devrait  generalement  pas  etre  soumis  a  nouveau 
aux  tribunaux  au  benefice  de  la  partie  deboutee  et 
au  detriment  de  la  partie  qui  a  eu  gain  de  cause. 
Une  personne  ne  devrait  etre  tracassee  qu'une 
seule  fois  a  l'egard  d'une  meme  cause  d'action. 
Les  instances  faisant  double  emploi,  les  risques  de 
resultats  contradictoires,  les  frais  excessifs  et  les 
procedures  non  decisives  doivent  etre  evites. 

Le  caractere  definitif  des  instances  est  done  une 
consideration  imperieuse  et,  en  regie  generale,  une 
decision  judiciaire  devrait  trancher  les  questions 
litigieuses  de  maniere  definitive,  tant  qu'elle  n'est 
pas  infirmee  en  appel.  Toutefois,  la  preclusion  est 
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justice.  Where  as  here,  its  application  bars  the 
courthouse  door  against  the  appellant's  $300,000 
claim  because  of  an  administrative  decision  taken 
in  a  manner  which  was  manifestly  improper  and 
unfair  (as  found  by  the  Court  of  Appeal  itself),  a 
re-examination  of  some  basic  principles  is  war- 
ranted. 


une  doctrine  d'interet  public  qui  tend  a  favoriser 
les  interets  de  la  justice.  Dans  les  cas  ou,  comme 
en  l'espece,  par  suite  d'une  decision  administrative 
prise  a  Tissue  d'une  procedure  qui  etait  manifeste- 
ment  inappropriee  et  inequitable  (conclusion  tiree 
par  la  Cour  d'appel  elle-meme),  l'application  de 
cette  doctrine  empeche  Fappelante  de  s'adresser 
aux  cours  de  justice  pour  reclamer  les  300  000  $ 
qui  lui  seraient  dus,  il  convient  de  reexaminer  cer- 
tains principes  fondamentaux. 


The  law  has  developed  a  number  of  techniques 
to  prevent  abuse  of  the  decision-making  process. 
One  of  the  oldest  is  the  doctrine  estoppel  per  rem 
judicatem  with  its  roots  in  Roman  law,  the  idea 
that  a  dispute  once  judged  with  finality  is  not  sub- 
ject to  relitigation:  Farwell  v.  The  Queen  (1894), 
22  S.C.R.  553,  at  p.  558;  Angle  v.  Minister  of 
National  Revenue,  [1975]  2  S.C.R.  248,  at  pp.  267- 
68.  The  bar  extends  both  to  the  cause  of  action 
thus  adjudicated  (variously  referred  to  as  claim  or 
cause  of  action  or  action  estoppel),  as  well  as  pre- 
cluding relitigation  of  the  constituent  issues  or 
material  facts  necessarily  embraced  therein  (usu- 
ally called  issue  estoppel):  G.  S.  Holmested  and 
G.  D.  Watson,  Ontario  Civil  Procedure  (loose- 
leaf),  vol.  3  Supp.,  at  21  §17  et  seq.  Another  aspect 
of  the  judicial  policy  favouring  finality  is  the  rule 
against  collateral  attack,  i.e.,  that  a  judicial  order 
pronounced  by  a  court  of  competent  jurisdiction 
should  not  be  brought  into  question  in  subsequent 
proceedings  except  those  provided  by  law  for  the 
express  purpose  of  attacking  it:  Wilson  v.  The 
Queen,  [1983]  2  S.C.R.  594;  R.  v.  Litchfield, 
[1993]  4  S.C.R.  333;  R.  v.  Sarson,  [1996]  2  S.C.R. 
223. 


Le  droit  s'est  dote  d'un  certain  nombre  de 
moyens  visant  a  prevenir  les  recours  abusifs.  L'un 
des  plus  anciens  est  la  doctrine  de  la  preclusion  per 
rem  judicatem,  qui  tire  son  origine  du  droit  romain 
et  selon  laquelle,  une  fois  le  differend  tranche  defi- 
nitivement,  il  ne  peut  etre  soumis  a  nouveau  aux 
tribunaux  :  Farwell  c.  La  Reine  (1894),  22  R.C.S. 
553,  p.  558,  et  Angle  c.  Ministre  du  Revenu  natio- 
nal, [1975]  2  R.C.S.  248,  p.  267-268.  La  doctrine 
est  opposable  tant  a  l'egard  de  la  cause  d' action 
ainsi  decidee  (on  parle  de  preclusion  fondee  sur  la 
demande,  sur  la  cause  d' action  ou  sur  Taction)  que 
des  divers  elements  constitutifs  ou  faits  substan- 
tiels  s'y  rapportant  necessairement  (on  parle  alors 
generalement  de  preclusion  decoulant  d'une  ques- 
tion deja  tranchee)  :  G.  S.  Holmested  et  G.  D. 
Watson,  Ontario  Civil  Procedure  (feuilles 
mobiles),  vol.  3  suppl.,  21  §17  et  suiv.  Un  autre 
aspect  de  la  politique  etablie  par  les  tribunaux  en 
vue  d' assurer  le  caractere  definitif  des  instances 
est  la  regie  qui  prohibe  les  contestations  indirectes, 
c'est-a-dire  la  regie  selon  laquelle  l'ordonnance 
rendue  par  un  tribunal  competent  ne  doit  pas  etre 
remise  en  cause  dans  des  procedures  subsequentes, 
sauf  celles  prevues  par  la  loi  dans  le  but  expres  de 
contester  l'ordonnance :  Wilson  c.  La  Reine, 
[1983]  2  R.C.S.  594;  R.  c.  Litchfield,  [1993] 
4  R.C.S.  333;  R.  c.  Sarson,  [1996]  2  R.C.S.  223. 


These  rules  were  initially  developed  in  the  con- 
text of  prior  court  proceedings.  They  have  since 
been  extended,  with  some  necessary  modifications, 
to  decisions  classified  as  being  of  a  judicial  or 
quasi-judicial  nature  pronounced  by  administrative 
officers  and  tribunals.  In  that  context  the  more  spe- 
cific objective  is  to  balance  fairness  to  the  parties 
with  the  protection  of  the  administrative  decision- 


Initialement,  ces  regies  ont  ete  etablies  dans  le 
contexte  de  procedures  judiciaires  anterieures. 
Leur  champ  d' application  a  depuis  ete  elargi,  avec 
les  adaptations  necessaires,  aux  decisions  de  nature 
judiciaire  ou  quasi  judiciaire  rendues  par  les  juri- 
dictions  administratives  —  fonctionnaires  ou  tribu- 
naux. Dans  ce  contexte,  l'objectif  specifique  pour- 
suivi  consiste  a  assurer  l'equilibre  entre  le  respect 
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making  process,  whose  integrity  would  be  under- 
mined by  too  readily  permitting  collateral  attack  or 
relitigation  of  issues  once  decided. 


de  l'equite  en  vers  les  parties  et  la  protection  du 
processus  decisionnel  administratif,  dont  l'inte- 
grite  serait  compromise  si  on  autorisait  trop  facile  - 
ment  les  contestations  indirectes  ou  1' engagement 
d'une  nouvelle  instance  a  l'egard  de  questions  deja 
tranchees. 


The  extension  of  the  doctrine  of  issue  estoppel 
in  Canada  to  administrative  agencies  is  traced  back 
to  cases  in  the  mid- 1800s  by  D.  J.  Lange  in  The 
Doctrine  of  Res  Judicata  in  Canada  (2000),  at 
p.  94  et  seq.,  including  Robinson  v.  McQuaid 
(1854),  1  P.E.I.R.  103  (S.C.),  at  pp.  104-5,  and 
Bell  v.  Miller  (1862),  9  Gr.  385  (U.C.  Ch.),  at 
p.  386.  The  modern  cases  at  the  appellate  level 
include  Raison  v.  Fenwick  (1981),  120  D.L.R.  (3d) 
622  (B.C.C.A.);  Rasanen,  supra;  Wong  v.  Shell 
Canada  Ltd.  (1995),  15  C.C.E.L.  (2d)  182  (Alta. 
C.A.);  Machin  v.  Tomlinson  (2000),  194  D.L.R. 
(4th)  326  (Ont.  C.A.);  and  Hamelin  v.  Davis 
(1996),  18  B.C.L.R.  (3d)  112  (C.A.).  See  also 
Thrasyvoulou  v.  Environment  Secretary,  [1990]  2 
A.C.  273  (H.L.).  Modifications  were  necessary 
because  of  the  "major  differences  that  can  exist 
between  [administrative  orders  and  court  orders] 
in  relation,  inter  alia,  to  their  legal  nature  and  the 
position  within  the  state  structure  of  the  institu- 
tions that  issue  them":  R.  v.  Consolidated  Maybrun 
Mines  Ltd.,  [1998]  1  S.C.R.  706,  at  para.  4.  There 
is  generally  no  dispute  that  court  orders  are  judicial 
orders;  the  same  cannot  be  said  of  the  myriad  of 
orders  that  are  issued  across  the  range  of  adminis- 
trative tribunals. 


Dans  The  Doctrine  of  Res  Judicata  in  Canada 
(2000),  p.  94  et  suiv.,  D.  J.  Lange  attribue  1' appli- 
cation aux  organismes  administratifs  canadiens  de 
la  doctrine  de  la  preclusion  decoulant  d'une  ques- 
tion deja  tranchee  a  certaines  decisions  datant  du 
milieu  du  XLXe  siecle  —  notamment  les  affaires 
Robinson  c.  McQuaid  (1854),  1  P.E.I.R.  103 
(C.S.),  p.  104-105,  et  Bell  c.  Miller  (1862),  9  Gr. 
385  (Ch.  H.-C),  p.  386.  Parmi  les  arrets  contempo- 
rains  rendus  par  des  cours  d'appel,  mentionnons 
les  suivants :  Raison  c.  Fenwick  (1981),  120 
D.L.R.  (3d)  622  (C.A.C.-B.);  Rasanen,  precite; 
Wong  c.  Shell  Canada  Ltd.  (1995),  15  C.C.E.L. 
(2d)  182  (C.A.  Alb.);  Machin  c.  Tomlinson  (2000), 
194  D.L.R.  (4th)  326  (C.A.  Ont.);  et  Hamelin  c. 
Davis  (1996),  18  B.C.L.R.  (3d)  112  (C.A.).  Voir 
egalement  Thrasyvoulou  c.  Environment  Secretary, 
[1990]  2  A.C.  273  (H.L.).  Des  modifications  s'im- 
posaient  en  raison  des  «  differences  importantes 
qui  peuvent  exister  entre  ces  deux  types  d'ordon- 
nances  [c.-a-d.  les  ordonnances  administratives  et 
les  ordonnances  judiciaires],  notamment  quant  a 
leur  nature  juridique  et  la  place  des  institutions  qui 
les  rendent  a  l'interieur  de  la  structure  etatique  »  : 
R.  c.  Consolidated  Maybrun  Mines  Ltd.,  [1998] 
1  R.C.S.  706,  par.  4.  On  s'entend  generalement 
pour  dire  que  les  ordonnances  des  cours  de  justice 
sont  des  ordonnances  de  nature  judiciaire;  il  n'en 
est  pas  de  meme  pour  les  innombrables  ordon- 
nances rendues  par  les  differents  tribunaux  admi- 
nistratifs. 


In  this  appeal  the  parties  have  not  argued  "cause 
of  action"  estoppel,  apparently  taking  the  view  that 
the  statutory  framework  of  the  ESA  claim  suffi- 
ciently distinguishes  it  from  the  common  law 
framework  of  the  court  case.  I  therefore  say  no 
more  about  it.  They  have  however,  joined  issue  on 


Dans  le  present  pourvoi,  les  parties  n'ont  pas 
plaide  la  preclusion  fondee  sur  la  «  cause  d' ac- 
tion »,  estimant  apparemment  que  le  cadre  legisla- 
tif  de  la  demande  fondee  sur  la  LNE  distingue  suf- 
fisamment  cette  demande  du  cadre  juridique  de 
common  law  de  l'instance  judiciaire.  Je  n'en  dirai 
par  consequent  pas  davantage  a  ce  sujet.  Les  par- 
ties ont  cependant  lie  contestation  quant  a  1' appli- 
cation de  la  preclusion  decoulant  d'une  question 
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the  application  of  issue  estoppel  and  the  relevance 
of  the  rule  against  collateral  attack. 

Issue  estoppel  was  more  particularly  defined  by 
Middleton  J. A.  of  the  Ontario  Court  of  Appeal  in 
Mcintosh  v.  Parent,  [1924]  4  D.L.R.  420,  at  p.  422: 


When  a  question  is  litigated,  the  judgment  of  the  Court 
is  a  final  determination  as  between  the  parties  and  their 
privies.  Any  right,  question,  or  fact  distinctly  put  in 
issue  and  directly  determined  by  a  Court  of  competent 
jurisdiction  as  a  ground  of  recovery,  or  as  an  answer  to  a 
claim  set  up,  cannot  be  re-tried  in  a  subsequent  suit 
between  the  same  parties  or  their  privies,  though  for  a 
different  cause  of  action.  The  right,  question,  or  fact, 
once  determined,  must,  as  between  them,  be  taken  to  be 
conclusively  established  so  long  as  the  judgment 
remains.  [Emphasis  added.] 


This  statement  was  adopted  by  Laskin  J.  (later 
C.J.),  dissenting  in  Angle,  supra,  at  pp.  267-68. 
This  description  of  the  issues  subject  to  estoppel 
("[a]ny  right,  question  or  fact  distinctly  put  in 
issue  and  directly  determined")  is  more  stringent 
than  the  formulation  in  some  of  the  older  cases  for 
cause  of  action  estoppel  (e.g.,  "all  matters  which 
were,  or  might  properly  have  been,  brought  into 
litigation",  Farwell,  supra,  at  p.  558).  Dickson  J. 
(later  C.J.),  speaking  for  the  majority  in  Angle, 
supra,  at  p.  255,  subscribed  to  the  more  stringent 
definition  for  the  purpose  of  issue  estoppel.  "It  will 
not  suffice"  he  said,  "if  the  question  arose  collater- 
ally or  incidentally  in  the  earlier  proceedings  or  is 
one  which  must  be  inferred  by  argument  from  the 
judgment."  The  question  out  of  which  the  estoppel 
is  said  to  arise  must  have  been  "fundamental  to  the 
decision  arrived  at"  in  the  earlier  proceeding.  In 
other  words,  as  discussed  below,  the  estoppel 
extends  to  the  material  facts  and  the  conclusions  of 
law  or  of  mixed  fact  and  law  ("the  questions")  that 


deja  tranchee  et  a  la  pertinence  de  la  regie  prohi- 
bant  les  contestations  indirectes. 

La  preclusion  decoulant  d'une  question  deja 
tranchee  a  ete  definie  de  facon  precise  par  le  juge 
Middleton  de  la  Cour  d'appel  de  1' Ontario  dans 
1'  arret  Mcintosh  c.  Parent,  [1924]  4  D.L.R.  420,  p. 
422  : 

[TRADUCTION]  Lorsqu'une  question  est  soumise  a  un  tri- 
bunal, le  jugement  de  la  cour  devient  une  decision  defi- 
nitive entre  les  parties  et  leurs  ayants  droit.  Les  droits, 
questions  ou  faits  distinctement  mis  en  cause  et  directe- 
ment  regies  par  un  tribunal  competent  comme  motifs  de 
recouvrement  ou  comme  reponses  a  une  pretention 
qu'on  met  de  l'avant,  ne  peuvent  etre  juges  de  nouveau 
dans  une  poursuite  subsequente  entre  les  memes  parties 
ou  leurs  ayants  droit,  meme  si  la  cause  d' action  est  dif- 
ferente.  Le  droit,  la  question  ou  le  fait,  une  fois  qu'on  a 
statue  a  son  egard,  doit  etre  considere  entre  les  parties 
comme  etabli  de  facon  concluante  aussi  longtemps  que 
le  jugement  demeure.  [Je  souligne.] 

Le  juge  Laskin  (plus  tard  Juge  en  chef)  a  souscrit  a 
cet  enonce  dans  ses  motifs  de  dissidence  dans  1' ar- 
ret Angle,  precite,  p.  267-268.  Cette  description 
des  aspects  vises  par  la  preclusion  («  [l]es  droits, 
questions  ou  faits  distinctement  mis  en  cause  et 
directement  regies  »)  est  plus  exigeante  que  celle 
utilisee  dans  certaines  decisions  plus  anciennes  a 
l'egard  de  la  preclusion  fondee  sur  la  cause  d' ac- 
tion (par  exemple  [TRADUCTION]  « toute  question 
ayant  ete  debattue  ou  qui  aurait  pu  a  bon  droit 
l'etre  »,  Farwell,  precite,  p.  558).  S'exprimant  au 
nom  de  la  majorite  dans  1' arret  Angle,  precite, 
p.  255,  le  juge  Dickson  (plus  tard  Juge  en  chef)  a 
egalement  fait  sienne  la  definition  plus  exigeante 
de  l'objet  de  la  preclusion  decoulant  d'une  ques- 
tion deja  tranchee.  « II  ne  suffira  pas  »,  a-t-il  dit, 
«  que  la  question  ait  ete  soulevee  de  facon  annexe 
ou  incidente  dans  1' affaire  anterieure  ou  qu'elle 
doive  etre  inferee  du  jugement  par  raisonnement.  » 
La  question  qui  est  censee  donner  naissance  a  la 
preclusion  doit  avoir  ete  «  fondamentale  a  la  deci- 
sion a  laquelle  on  est  arrive  »  dans  1' affaire  ante- 
rieure. En  d'autres  termes,  comme  il  est  explique 
plus  loin,  la  preclusion  vise  les  faits  substantiels, 
les  conclusions  de  droit  ou  les  conclusions  mixtes 
de  fait  et  de  droit  («  les  questions  »)  a  l'egard  des- 
quels  on  a  necessairement  statue  (meme  si  on  ne 
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were  necessarily  (even  if  not  explicitly)  deter- 
mined in  the  earlier  proceedings. 

The  preconditions  to  the  operation  of  issue 
estoppel  were  set  out  by  Dickson  J.  in  Angle, 
supra,  at  p.  254: 

(1)  that  the  same  question  has  been  decided; 

(2)  that  the  judicial  decision  which  is  said  to  cre- 
ate the  estoppel  was  final;  and, 

(3)  that  the  parties  to  the  judicial  decision  or  their 
privies  were  the  same  persons  as  the  parties  to 
the  proceedings  in  which  the  estoppel  is  raised 
or  their  privies. 

The  appellant's  argument  is  that  even  though  the 
ESA  officer  was  required  to  make  a  decision  in  a 
judicial  manner,  she  failed  to  do  so.  Although  she 
had  jurisdiction  under  the  ESA  to  deal  with  the 
claim,  the  ESA  officer  lost  jurisdiction  when  she 
failed  to  disclose  to  the  appellant  the  case  the 
appellant  had  to  meet  and  to  give  the  appellant  the 
opportunity  to  be  heard  in  answer  to  the  case  put 
against  her.  The  ESA  officer  therefore  never  made 
a  "judicial  decision"  as  required.  The  appellant 
also  says  that  her  own  failure  to  exercise  her  right 
to  seek  internal  administrative  review  of  the  deci- 
sion should  not  be  given  the  conclusive  effect 
adopted  by  the  Ontario  Court  of  Appeal.  Even  if 
the  conditions  precedent  to  issue  estoppel  were 
present,  she  says,  the  court  had  a  discretion  to 
relieve  against  the  harsh  effects  of  estoppel  per 
rem  judicatem  in  the  circumstances  of  this  case, 
and  erred  in  failing  to  do  so. 


A.  The  Statutory  Scheme 

1.  The  Employment  Standards  Officer 

The  ESA  applies  to  "every  contract  of  employ- 
ment, oral  or  written,  express  or  implied"  in  Onta- 
rio (s.  2(2))  subject  to  certain  exceptions  under  the 
regulations,  and  establishes  a  number  of  minimum 


l'a  pas  fait  de  facon  explicite)  dans  le  cadre  de 
l'instance  anterieure. 

Les  conditions  d' application  de  la  preclusion 
decoulant  d'une  question  deja  tranchee  ont  ete 
enoncees  par  le  juge  Dickson  dans  1' arret  Angle, 
precite,  p.  254  : 

(1)  que  la  meme  question  ait  ete  decidee; 

(2)  que  la  decision  judiciaire  invoquee  comme 
creant  la  [preclusion]  soit  finale;  et 

(3)  que  les  parties  dans  la  decision  judiciaire  invo- 
quee, ou  leurs  ayants  droit,  soient  les  memes 
que  les  parties  engagees  dans  1' affaire  ou  la 
[preclusion]  est  soulevee,  ou  leurs  ayants  droit. 

L'appelante  soutient  que  l'agente  des  normes 
d'emploi  n'a  pas  —  bien  quelle  ait  ete  tenue  de  le 
faire  —  pris  sa  decision  de  maniere  judiciaire. 
L'agente  disposait,  en  vertu  de  la  LNE,  de  la  com- 
petence necessaire  pour  connaitre  de  la  reclama- 
tion, mais  elle  a  perdu  cette  competence  en  omet- 
tant  de  communiquer  a  l'appelante  les  pretentions 
de  l'employeur  et  de  lui  donner  la  possibilite  de  les 
refuter.  L'agente  n'a  done  jamais  rendu  une  «  deci- 
sion judiciaire  »  comme  elle  etait  tenue  de  le  faire. 
L'appelante  soutient  en  outre  que  sa  propre  omis- 
sion d'exercer  son  droit  de  demander  la  revision 
administrative  interne  de  la  decision  de  l'agente  ne 
devrait  pas  se  voir  accorder  l'effet  determinant  que 
lui  a  attribue  la  Cour  d'appel  de  1' Ontario.  Selon 
elle,  meme  si  les  conditions  d' application  de  la 
preclusion  decoulant  d'une  question  deja  tranchee 
etaient  reunies,  la  cour  avait,  dans  les  circons- 
tances  de  l'espece,  le  pouvoir  discretionnaire  de  la 
soustraire  aux  effets  draconiens  de  la  preclusion 
per  rem  judicatem,  et  elle  a  commis  une  erreur  en 
s'abstenant  de  le  faire. 

A.  Le  cadre  legislatif 

1.  L'agent  des  normes  d'emploi 

La  LNE  s' applique  a  « tout  contrat  de  travail, 
verbal  ou  ecrit,  expres  ou  implicite  »  en  Ontario 
(par.  2(2)),  sous  reserve  de  certaines  exceptions 
prevues  par  reglement,  et  elle  etablit  un  certain 
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employment  standards  for  the  protection  of 
employees.  These  include  hours  of  work,  mini- 
mum wages,  overtime  pay,  benefit  plans,  public 
holidays  and  vacation  with  pay.  More  specifically, 
the  Act  provides  a  summary  procedure  under 
which  aggrieved  employees  can  seek  redress  with 
respect  to  an  employer's  alleged  failure  to  comply 
with  these  standards.  The  objective  is  to  make 
redress  available,  where  it  is  appropriate  at  all, 
expeditiously  and  cheaply.  In  the  first  instance,  the 
dispute  is  referred  to  an  employment  standards 
officer.  ESA  officers  are  public  servants  in  the 
Ministry  of  Labour.  They  are  generally  not  legally 
trained,  but  have  some  experience  in  labour  rela- 
tions. The  statute  does  not  set  out  any  particular 
procedure  that  must  be  followed  in  disposing  of 
claims.  ESA  officers  are  given  wide  powers  to 
enter  premises,  inspect  and  remove  documents  and 
make  other  relevant  inquiries.  If  liability  is  found, 
ESA  officers  have  broad  powers  of  enforcement 
(s.  65). 


nombre  de  normes  d'emploi  minimales  en  vue  de 
proteger  les  employes.  Ces  normes  portent  notam- 
ment  sur  les  heures  de  travail,  le  salaire  minimum, 
le  salaire  pour  les  heures  supplementaires,  les 
regimes  d'avantages  sociaux,  les  jours  feries  et  les 
conges  payes.  Plus  particulierement,  la  Loi  etablit 
une  procedure  sommaire  permettant  aux  employes 
qui  s'estiment  leses  parce  que  leur  employeur 
aurait  omis  de  se  conformer  a  ces  normes  de 
demander  reparation  a  cet  egard.  L'objectif  est 
d'offrir,  dans  les  cas  appropries,  un  recours  rapide 
et  peu  couteux.  Au  premier  palier,  l'examen  du 
differend  est  confie  a  un  agent  des  normes  d'em- 
ploi. Fonctionnaires  du  ministere  du  Travail,  ces 
personnes  n'ont  generalement  pas  de  formation 
juridique,  mais  elles  possedent  une  certaine  expe- 
rience en  matiere  de  relations  de  travail.  La  Loi  ne 
prescrit  pas  la  procedure  a  suivre  pour  statuer  sur 
les  demandes.  L' agent  des  normes  d'emploi  dis- 
pose de  pouvoirs  etendus  qui  l'autorisent  notam- 
ment  a  penetrer  dans  des  locaux,  a  effectuer  des 
inspections,  a  emporter  des  documents  avec  lui  et  a 
interroger  toute  personne  a  1' egard  de  questions 
pertinentes.  S'il  constate  l'inobservation  de  la  loi, 
l'agent  dispose  de  larges  pouvoirs  afin  de  la  faire 
respecter  (art.  65). 


On  receipt  of  an  employee  demand,  generally 
speaking,  the  ESA  officer  contacts  the  employer  to 
ascertain  whether  in  fact  wages  are  unpaid  and  if 
so  for  what  reason.  Although  in  this  case  there  was 
a  one-hour  meeting  between  the  ESA  officer  and 
the  appellant,  there  is  no  requirement  for  such  a 
face-to-face  meeting,  and  clearly  there  is  no  con- 
templation of  any  sort  of  oral  hearing  in  which 
both  parties  are  present.  It  is  a  rough-and-ready 
procedure  that  is  wholly  inappropriate,  one  might 
think,  to  the  definitive  resolution  of  a  contractual 
claim  of  some  legal  and  factual  complexity. 


En  regie  generale,  sur  reception  de  la  demande 
d'un  employe,  l'agent  des  normes  d'emploi  com- 
munique avec  P  employeur  pour  verifier  si  le 
salaire  est  effectivement  impaye  et,  dans  P affirma- 
tive, pour  connaitre  la  raison  du  non-paiement. 
Bien  que,  dans  la  presente  affaire,  Pagente  des 
normes  d'emploi  se  soit  entretenue  avec  Pappe- 
lante  pendant  une  heure,  rien  n'exige  la  tenue 
d'une  telle  rencontre  et,  manifestement,  aucune 
audience  a  laquelle  participeraient  les  deux  parties 
n'est  envisagee.  D'aucuns  estimeraient  qu'il  s'agit 
d'une  procedure  expeditive  tout  a  fait  inappropriee 
pour  trancher  de  facon  definitive  des  pretentions 
contractuelles  presentant  une  certaine  complexite 
sur  les  plans  juridique  et  factuel. 


There  are  many  advantages  to  the  employee  in 
such  a  forum.  The  services  of  the  ESA  officer  are 
supplied  free  of  charge.  Legal  representation  is 
unnecessary.  The  process  moves  more  rapidly  than 
could  realistically  be  expected  in  the  courts.  There 


Ce  mecanisme  presente  de  nombreux  avantages 
pour  les  employes.  Les  services  de  l'agent  des 
normes  d'emploi  sont  gratuits.  La  representation 
par  avocat  n'est  pas  necessaire.  L'instance  se 
deroule  plus  rapidement  que  ce  a  quoi  on  pourrait 
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are  corresponding  disadvantages.  The  ESA  officer 
is  likely  not  to  have  legal  training  and  has  neither 
the  time  nor  the  resources  to  deal  with  a  contract 
claim  in  a  manner  comparable  to  the  courtroom 
setting.  At  the  time  of  these  proceedings  a  double 
standard  was  applied  to  an  appeal  (or,  as  it  is 
called,  a  "review").  The  employer  was  entitled  as 
of  right  to  a  review  (s.  68)  but,  as  discussed  below, 
the  employee  could  ask  for  one  but  the  request 
could  be  refused  by  the  Director  (s.  67(3)).  At  the 
time,  as  well,  there  was  no  monetary  limit  on  the 
ESA  officer's  jurisdiction.  The  Act  has  since  been 
amended  to  provide  an  upper  limit  on  claims  of 
$10,000  (S.O.  1996,  c.  23,  s.  19(1)).  Had  the  ESA 
officer's  determination  gone  the  other  way,  the 
employer  could  have  been  saddled  with  a  $300,000 
liability  arising  out  of  a  deeply  flawed  decision 
unless  reversed  on  an  administrative  review  or 
quashed  by  a  supervising  court. 


2.  The  Review  Process 

The  employee,  as  stated,  has  no  appeal  as  of 
right.  Section  67(2)  of  the  Act  provides  that  an 
employee  dissatisfied  with  the  decision  at  first 
instance  may  apply  to  the  Director  for  an  adminis- 
trative review  in  writing  within  15  days  of  the  date 
of  the  mailing  of  the  employment  standards 
officer's  decision.  Under  s.  67(3),  "the  Director 
may  appoint  an  adjudicator  who  shall  hold  a  hear- 
ing" (emphasis  added).  The  word  "may"  grants  the 
Director  a  discretion  to  hold  or  not  to  hold  a  hear- 
ing. The  Ontario  Court  of  Appeal  noted  this  point, 
but  said  the  parties  had  attached  little  importance 
to  it. 


It  seems  clear  the  legislature  did  not  intend  to 
confer  an  appeal  as  of  right.  Where  the  Director 


vraisemblablement  s'attendre  devant  les  tribunaux 
judiciaires.  A  ces  avantages  correspondent  toute- 
fois  des  desavantages.  II  est  probable  que  1' agent 
n'a  pas  de  formation  juridique  et  qu'il  n'a  ni  le 
temps  ni  les  ressources  necessaires  pour  examiner 
une  demande  de  nature  contractuelle  comme  cela 
se  passerait  dans  la  salle  d' audience  d'une  cour  de 
justice.  Au  moment  oil  ces  procedures  se  sont 
deroulees,  des  regies  inegales  s'appliquaient  en 
matiere  d'appel  (ou  de  « revision »  selon  les 
termes  de  la  Loi).  En  effet,  l'employeur  pouvait 
demander  de  plein  droit  la  revision  de  la  decision 
(art.  68).  Toutefois,  comme  nous  le  verrons  plus 
loin,  P  employe  pouvait  lui  aussi  presenter  une 
demande  de  revision,  mais  le  directeur  pouvait 
refuser  d'y  donner  suite  (par.  67(3)).  De  meme,  au 
cours  de  la  periode  pertinente  le  montant  des 
demandes  a  Pegard  desquelles  P agent  des  normes 
d'emploi  avait  competence  n'etait  pas  plafonne.  La 
Loi  a  depuis  ete  modifiee  et  seules  les  reclamations 
d'au  plus  10  000$  sont  maintenant  visees  (L.O. 
1996,  ch.  23,  par.  19(1)).  Si,  en  Pespece,  Pagente 
avait  statue  en  faveur  de  Pemployee,  l'employeur 
aurait  pu  devoir  supporter  une  obligation  de 
300  000  $  decoulant  d'une  decision  presentant  de 
profondes  lacunes,  a  moins  d' avoir  gain  de  cause  a 
la  suite  d'une  revision  administrative  ou  d'un  con- 
trole  judiciaire. 

2.  La  procedure  de  revision 

Comme  nous  Pavons  indique,  les  employes  ne 
peuvent  pas  interjeter  appel  de  plein  droit.  En  vertu 
du  par.  67(2)  de  la  Loi,  P  employe  insatisfait  de  la 
decision  rendue  au  premier  palier  peut,  dans  les  15 
jours  qui  suivent  la  mise  a  la  poste  de  la  decision, 
demander  par  ecrit  au  directeur  de  reviser  cette 
decision.  Aux  termes  du  par.  67(3),  « le  directeur 
peut  nommer  un  arbitre  de  griefs  pour  tenir  une 
audience  »  (je  souligne).  L'emploi  du  mot  «  peut  » 
confere  au  directeur  le  pouvoir  discretionnaire  de 
decider  s'il  y  aura  ou  non  une  audience.  La  Cour 
d'appel  de  P Ontario  a  souligne  ce  point,  mais  a 
affirme  que  les  parties  y  avaient  attache  peu  d' im- 
portance. 

II  parait  clair  que  le  legislateur  n'a  pas  voulu 
creer  un  appel  de  plein  droit.  Lorsque  le  directeur 
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does  appoint  an  adjudicator  a  hearing  is  mandated 
by  the  Act.  Further  delay  and  expense  to  the  Min- 
istry and  the  parties  would  follow  as  a  matter  of 
course.  The  juxtaposition  in  s.  67(3)  of  "may"  and 
"shall"  (and  in  the  French  text,  the  instruction  that 
the  Director  "peut  nommer  un  arbitre  de  griefs 
pour  tenir  une  audience"  (emphasis  added))  puts 
the  matter  beyond  doubt.  The  Ontario  legislature 
intended  the  Director  to  have  a  discretion  to 
decline  to  refer  a  matter  to  an  adjudicator  which,  in 
his  or  her  opinion,  is  simply  not  justified.  Even  the 
adjudicators  hearing  a  review  under  s.  67(3)  of  the 
Act  are  not  by  statute  required  to  be  legally 
trained.  It  was  likely  considered  undesirable  by  the 
Ontario  legislature  to  give  each  and  every  dissatis- 
fied employee  a  review  as  of  right,  particularly 
where  the  amounts  in  issue  are  often  relatively 
modest.  The  discretion  must  be  exercised  accord- 
ing to  proper  principles,  of  course,  but  a  discretion 
it  remains. 


nomme  un  arbitre  de  griefs,  la  Loi  exige  la  tenue 
d'une  audience.  II  en  resulte  evidemment  des 
delais  et  des  depenses  supplementaires  pour  le 
ministere  et  les  parties.  La  juxtaposition  des  auxi- 
liaires  «  may  »  et  «  shall  »  dans  la  version  anglaise 
du  par.  67(3)  (et,  dans  la  version  francaise,  l'indi- 
cation  que  le  directeur  «  peut  nommer  un  arbitre  de 
griefs  pour  tenir  une  audience »  (je  souligne)) 
ecarte  tout  doute  a  cet  egard.  Le  legislateur  onta- 
rien  entendait  que  le  directeur  dispose  du  pouvoir 
discretionnaire  de  refuser  de  saisir  un  arbitre  de 
griefs  d'une  demande  qui,  a  son  avis,  n'est  tout 
simplement  pas  justifiee.  Meme  les  arbitres 
charges  de  la  revision  prevue  au  par.  67(3)  de  la 
LNE  ne  sont  pas  tenus  par  la  loi  de  posseder  une 
formation  juridique.  Le  legislateur  ontarien  a  pro- 
bablement  juge  qu'il  n'etait  pas  souhaitable  que 
tout  employe  insatisfait  d'une  decision  puisse  obte- 
nir  de  plein  droit  la  revision  de  celle-ci,  compte 
tenu  particulierement  du  fait  que  la  somme  en  jeu 
est  souvent  relativement  modeste.  II  va  de  soi  que 
ce  pouvoir  discretionnaire  doit  etre  exerce  en  con- 
formite  avec  les  principes  pertinents,  mais  il  n'en 
demeure  pas  moins  un  pouvoir  discretionnaire. 


If  an  internal  review  were  ordered,  an  adjudica- 
tor would  then  have  looked  at  the  appellant's  claim 
de  novo  and  would  undoubtedly  have  shared  the 
employer  documents  with  the  appellant  and  given 
her  every  opportunity  to  respond  and  comment.  I 
agree  that  under  the  scheme  of  the  Act  procedural 
defects  at  the  ESA  officer  level,  including  a  failure 
to  provide  proper  notice  and  an  opportunity  to  be 
heard  in  response  to  the  opposing  case,  can  be  rec- 
tified on  review.  The  respondent  says  the  appel- 
lant, having  elected  to  proceed  under  the  Act,  was 
required  to  seek  an  internal  review  if  she  was  dis- 
satisfied with  the  initial  outcome.  Not  having  done 
so,  she  is  estopped  from  pursuing  her  $300,000 
claim.  The  appellant  says  that  the  ESA  procedure 
was  so  deeply  flawed  that  she  was  entitled  to  walk 
away  from  it. 


Si  une  revision  interne  avait  ete  ordonnee,  un 
arbitre  aurait  alors  examine  de  novo  la  demande  de 
l'appelante  et  aurait  sans  aucun  doute  permis  a 
cette  derniere  de  prendre  connaissance  des  docu- 
ments de  l'employeur  et  lui  aurait  donne  la  possi- 
bility d'y  repondre  et  de  les  commenter.  Je  recon- 
nais  que,  sous  le  regime  de  la  Loi,  les  vices 
proceduraux  qui  surviennent  a  l'etape  de  la  deci- 
sion initiale,  y  compris  1' omission  de  donner  aux 
interesses  un  preavis  suffisant  et  la  possibilite  de  se 
faire  entendre  pour  refuter  la  these  de  la  partie 
adverse,  peuvent  etre  corriges  a  l'etape  de  la  revi- 
sion. L'intimee  soutient  que,  du  fait  que  l'appe- 
lante a  choisi  de  se  prevaloir  de  la  Loi,  elle  devait 
recourir  au  mecanisme  de  revision  prevue  pour 
celle-ci  si  elle  etait  insatisfaite  de  la  decision  ren- 
due  au  premier  palier.  Comme  elle  ne  l'a  pas  fait, 
elle  est  precluse  de  continuer  de  reclamer  la 
somme  de  300  000$.  L'appelante  replique  que  la 
procedure  prevue  par  la  LNE  souffrait  de  lacunes 
si  profondes  qu'il  lui  etait  loisible  de  renoncer  a  y 
recourir. 
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B.  The  Applicability  of  Issue  Estoppel 
1.  Issue  Estoppel:  A  Two-Step  Analysis 


The  rules  governing  issue  estoppel  should  not 
be  mechanically  applied.  The  underlying  purpose 
is  to  balance  the  public  interest  in  the  finality  of 
litigation  with  the  public  interest  in  ensuring  that 
justice  is  done  on  the  facts  of  a  particular  case. 
(There  are  corresponding  private  interests.)  The 
first  step  is  to  determine  whether  the  moving  party 
(in  this  case  the  respondent)  has  established  the 
preconditions  to  the  operation  of  issue  estoppel  set 
out  by  Dickson  J.  in  Angle,  supra.  If  successful, 
the  court  must  still  determine  whether,  as  a  matter 
of  discretion,  issue  estoppel  ought  to  be  applied: 
British  Columbia  (Minister  of  Forests)  v.  Bugbus- 
ters  Pest  Management  Inc.  (1998),  50  B.C.L.R. 
(3d)  1  (C.A.),  at  para.  32;  Schweneke  v.  Ontario 
(2000),  47  O.R.  (3d)  97  (C.A.),  at  paras.  38-39; 
Braithwaite  v.  Nova  Scotia  Public  Service  Long 
Term  Disability  Plan  Trust  Fund  (1999),  176 
N.S.R.  (2d)  173  (C.A.),  at  para.  56. 


The  appellant  was  quite  entitled,  in  the  first 
instance,  to  invoke  the  jurisdiction  of  the  Ontario 
superior  court  to  deal  with  her  various  monetary 
claims.  The  respondent  was  not  entitled  as  of  right 
to  the  imposition  of  an  estoppel.  It  was  up  to  the 
court  to  decide  whether,  in  the  exercise  of  its  dis- 
cretion, it  would  decline  to  hear  aspects  of  the 
claims  that  were  previously  the  subject  of  ESA 
administrative  proceedings. 

2.  The  Judicial  Nature  of  the  Decision 

A  common  element  of  the  preconditions  to  issue 
estoppel  set  out  by  Dickson  J.  in  Angle,  supra,  is 
the  fundamental  requirement  that  the  decision  in 
the  prior  proceeding  be  a  judicial  decision. 
According  to  the  authorities  (see  e.g.,  G.  Spencer 
Bower,  A.  K.  Turner  and  K.  R.  Handley,  The  Doc- 


B.  L'applicabilite   de    la  preclusion  decoulant 
d'une  question  deja  tranchee 

1.  Preclusion  decoulant  d'une  question  deja 
tranchee  :  analyse  a  deux  volets 


Les  regies  regissant  la  preclusion  decoulant 
d'une  question  deja  tranchee  ne  doivent  pas  etre 
appliquees  machinalement.  L'objectif  fondamental 
est  d'etablir  l'equilibre  entre  l'interet  public  qui 
consiste  a  assurer  le  caractere  definitif  des  litiges 
et  l'autre  interet  public  qui  est  d'assurer  que,  dans 
une  affaire  donnee,  justice  soit  rendue.  (II  existe 
des  interets  prives  correspondants.)  II  s'agit,  au 
cours  de  la  premiere  etape,  de  determiner  si  le 
requerant  (en  1' occurrence  l'intimee)  a  etabli 
l'existence  des  conditions  d' application  de  la  pre- 
clusion decoulant  d'une  question  deja  tranchee 
enoncees  par  le  juge  Dickson  dans  1' arret  Angle, 
precite.  Dans  1' affirmative,  la  cour  doit  ensuite  se 
demander,  dans  l'exercice  de  son  pouvoir  discre- 
tionnaire,  si  cette  forme  de  preclusion  devrait  etre 
appliquee  :  British  Columbia  (Minister  of  Forests) 
c.  Bugbusters  Pest  Management  Inc.  (1998),  50 
B.C.L.R.  (3d)  1  (C.A.),  par.  32;  Schweneke  c. 
Ontario  (2000),  47  O.R.  (3d)  97  (C.A.),  par.  38- 
39;  Braithwaite  c.  Nova  Scotia  Public  Service 
Long  Term  Disability  Plan  Trust  Fund  (1999),  176 
N.S.R.  (2d)  173  (C.A.),  par.  56. 


L'appelante  avait  parfaitement  le  droit,  en  pre- 
miere instance,  de  saisir  la  Cour  superieure  de 
l'Ontario  de  ses  diverses  reclamations  financieres. 
L'intimee  ne  pouvait  se  voir  accorder  de  plein 
droit  P  application  de  la  preclusion.  II  appartenait  a 
la  cour  de  decider,  dans  l'exercice  de  son  pouvoir 
discretionnaire,  s'il  convenait  qu'elle  refuse  de 
connaitre  ou  non  de  certains  aspects  de  la  demande 
ayant  deja  fait  l'objet  de  la  procedure  administra- 
tive engagee  sous  le  regime  de  la  LNE. 

2.  La  nature  judiciaire  de  la  decision 

L' exigence  fondamentale  selon  laquelle  la  deci- 
sion anterieure  doit  etre  une  decision  judiciaire  est 
un  element  qui  est  commun  aux  conditions  prea- 
mbles a  P  application  de  la  preclusion  decoulant 
d'une  question  deja  tranchee  enoncees  par  le  juge 
Dickson  dans  P  arret  Angle,  precite.  Selon  la  doc- 
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trine  of  Res  Judicata  (3rd  ed.  1996),  at  paras. 
18-20),  there  are  three  elements  that  may  be  taken 
into  account.  First  is  to  examine  the  nature  of  the 
administrative  authority  issuing  the  decision.  Is  it 
an  institution  that  is  capable  of  receiving  and  exer- 
cising adjudicative  authority?  Secondly,  as  a  mat- 
ter of  law,  is  the  particular  decision  one  that  was 
required  to  be  made  in  a  judicial  manner?  Thirdly, 
as  a  mixed  question  of  law  and  fact,  was  the  deci- 
sion made  in  a  judicial  manner?  These  are  distinct 
requirements: 


It  is  of  no  avail  to  prove  that  the  alleged  res  judicata  was 
a  decision,  or  that  it  was  pronounced  according  to  judi- 
cial principles,  unless  it  emanated  from  such  a  tribunal 
in  the  exercise  of  its  adjudicative  functions;  nor  is  it  suf- 
ficient that  it  was  pronounced  by  such  a  tribunal  unless 
it  was  a  judicial  decision  on  the  merits.  It  is  important, 
therefore,  at  the  outset  to  have  a  proper  understanding  of 
what  constitutes  a  judicial  tribunal  and  a  judicial  deci- 
sion for  present  purposes. 

(Spencer  Bower,  Turner  and  Handley,  supra,  para. 
20) 

As  to  the  third  aspect,  whether  or  not  the  partic- 
ular decision  in  question  was  actually  made  in 
accordance  with  judicial  requirements,  I  note  the 
recent  ex  curia  statement  of  Handley  J.  (the  current 
editor  of  The  Doctrine  of  Res  Judicata)  that: 


The  prior  decision  judicial,  arbitral,  or  administrative, 
must  have  been  made  within  jurisdiction  before  it  can 
give  rise  to  res  judicata  estoppels. 


("Res  Judicata:  General  Principles  and  Recent 
Developments"  (1999),  18  Aust.  Bar  Rev.  214,  at 
p.  215) 

The  main  controversy  in  this  case  is  directed  to 
this  third  aspect,  i.e.,  is  a  decision  taken  without 
regard  to  requirements  of  notice  and  an  opportu- 
nity to  be  heard  capable  of  supporting  an  issue 


trine  (voir,  par  exemple,  G.  Spencer  Bower,  A.  K. 
Turner  et  K.  R.  Handley,  The  Doctrine  of  Res  Judi- 
cata (3e  ed.  1996),  par.  18-20),  trois  elements  peu- 
vent  etre  pris  en  consideration.  Premierement,  il 
faut  se  pencher  sur  la  nature  du  decideur  adminis- 
tratif  ayant  rendu  la  decision.  S'agit-il  d'un  organe 
pouvant  etre  investi  d'un  pouvoir  juridictionnel  et 
capable  d'exercer  ce  pouvoir?  Deuxiemement,  sur 
le  plan  juridique,  la  decision  litigieuse  devait-elle 
etre  prise  judiciairement?  Troisiemement  —  ques- 
tion mixte  de  fait  et  de  droit  —  la  decision  a-t-elle 
ete  rendue  de  maniere  judiciaire?  II  s'agit  d'exi- 
gences  distinctes  : 

[TRADUCTION]  II  ne  sert  a  rien  de  prouver  que  la  preten- 
due  chose  jugee  etait  une  decision  ou  qu'elle  a  ete  pro- 
noncee  conformement  aux  principes  applicables  aux  tri- 
bunaux  judiciaires  a  moins  qu'elle  ait  ete  rendue  par  un 
tel  tribunal  dans  l'exercice  de  son  pouvoir  juridiction- 
nel; il  ne  suffit  pas  non  plus  qu'elle  ait  ete  prononcee  par 
un  tel  tribunal,  sauf  s'il  s'agit  d'une  decision  judiciaire 
sur  le  fond.  Par  consequent,  il  importe  de  bien  saisir  des 
le  depart  ce  qu'est  un  tribunal  judiciaire  et  ce  qu'est  une 
decision  judiciaire  pour  les  fins  qui  nous  occupent. 

(Spencer  Bower,  Turner  et  Handley,  op.  cit., 
par.  20) 

En  ce  qui  concerne  le  troisieme  element,  soit  la 
question  de  savoir  si  la  decision  en  cause  a  effecti- 
vement  ete  rendue  conformement  aux  exigences 
applicables  aux  decisions  judiciaires,  je  souligne 
l'affirmation  suivante,  faite  recemment  par  le  juge 
Handley  (editeur  actuel  de  l'ouvrage  The  Doctrine 
of  Res  Judicata)  en  dehors  du  cadre  de  ses  fonc- 
tions  de  juge  : 

[TRADUCTION]  La  decision  anterieure  —  qu'elle  soit 
judiciaire,  arbitrale  ou  administrative  —  doit  avoir  ete 
rendue  dans  les  limites  de  la  competence  du  decideur 
pour  que  puisse  etre  plaidee  la  preclusion  decoulant 
d'une  question  deja  tranchee. 

(« Res  Judicata  :  General  Principles  and  Recent 
Developments  »  (1999),  18  Aust.  Bar  Rev.  214, 
p.  215) 

En  l'espece,  le  disaccord  porte  principalement 
sur  ce  troisieme  element :  une  decision  prise  sans 
avoir  respecte  les  exigences  en  matiere  de  preavis 
et  sans  avoir  donne  a  l'interesse  la  possibilite  de  se 
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estoppel?  In  my  opinion,  the  answer  to  this  ques- 
tion is  yes. 


(a)  The  Institutional  Framework 

The  decision  relied  on  by  Rosenberg  J. A.  in  this 
respect  relates  to  the  generic  role  and  function  of 
the  ESA  officer:  Re  Downing  and  Graydon,  supra, 
per  Blair  J. A.,  at  p.  305: 

In  the  present  case,  the  employment  standards  officers 
have  the  power  to  adjudicate  as  well  as  to  investigate. 
Their  investigation  is  made  for  the  purpose  of  providing 
them  with  information  on  which  to  base  the  decision 
they  must  make.  The  duties  of  the  employment  stan- 
dards officers  embrace  all  the  important  indicia  of  the 
exercise  of  a  judicial  power  including  the  ascertainment 
of  facts,  the  application  of  the  law  to  those  facts  and  the 
making  of  a  decision  which  is  binding  upon  the  parties. 

The  parties  did  not  dispute  that  ESA  officials  could 
properly  be  given  adjudicative  responsibilities  to 
be  discharged  in  a  judicial  manner.  An  earlier  leg- 
islative limit  of  $4,000  on  unpaid  wages  (exclud- 
ing severance  pay  and  benefits  payable  under  preg- 
nancy and  parental  provisions)  was  eliminated  in 
1991  by  S.O.  1991,  c.  16,  s.  9(1),  but  subsequent  to 
the  ESA  decision  in  the  present  case  a  new  limit  of 
$10,000  was  imposed.  This  is  the  same  limit  as  is 
imposed  on  the  Small  Claims  Court  by  the  Courts 
of  Justice  Act,  R.S.O.  1990,  c.  C.43,  s.  23(1),  and 
O.  Reg.  626/00,  s.  1(1). 


(b)  The  Nature  of  ESA  Decisions  Under  Section 
65(1) 

An  administrative  tribunal  may  have  judicial  as 
well  as  administrative  or  ministerial  functions.  So 
may  an  administrative  officer. 

One  distinction  between  administrative  and 
judicial  decisions  lies  in  differentiating  adjudica- 


faire  entendre  est-elle  capable  de  fonder  1' applica- 
tion de  la  preclusion  decoulant  d'une  question  deja 
tranchee?  A  mon  avis,  la  reponse  a  cette  question 
est  oui. 

a)  Le  cadre  institutionnel 

La  decision  sur  laquelle  s'est  appuye  le  juge 
Rosenberg  de  la  Cour  d'appel  de  l'Ontario  a  cet 
egard  a  trait  a  la  fonction  et  au  role  generiques  de 
l'agent  des  normes  d'emploi :  Re  Downing  and 
Graydon,  precite,  le  juge  Blair,  p.  305  : 

[TRADUCTION]  En  l'espece,  l'agent  des  normes  d'em- 
ploi a  le  pouvoir  de  decider  ainsi  que  celui  d'enqueter.  II 
fait  enquete  afin  de  recueillir  les  renseignements  qui 
fonderont  la  decision  qu'il  doit  rendre.  Ses  fonctions 
comportent  tous  les  indices  importants  de  l'exercice 
d'un  pouvoir  judiciaire,  notamment  la  determination  des 
faits,  l'application  du  droit  a  ces  faits  et  la  prise  d'une 
decision  liant  les  parties. 

Les  parties  ne  contestent  pas  le  fait  que  les  fonc- 
tionnaires  charges  de  l'application  de  la  LNE  pou- 
vaient  a  bon  droit  etre  investis  de  fonctions  juridic- 
tionnelles  devant  etre  exercees  de  maniere 
judiciaire.  Le  plafond  de  4  000  $  que  prevoyait  la 
Loi  a  l'egard  des  reclamations  pour  salaire  impaye 
(a  l'exclusion  de  l'indemnite  de  cessation  d'emploi 
et  des  prestations  payables  au  titre  des  dispositions 
relatives  au  conge  de  maternite  et  au  conge  paren- 
tal) a  ete  aboli  en  1991  par  L.O.  1991,  ch.  16, 
par.  9(1),  mais  apres  la  decision  rendue  en  applica- 
tion de  la  LNE  dans  la  presente  affaire,  un  nouveau 
plafond  de  10  000  $  a  ete  fixe.  II  s'agit  du  meme 
plafond  auquel  est  assujettie  la  Cour  des  petites 
creances  par  la  Loi  sur  les  tribunaux  judiciaires, 
L.R.O.  1990,  ch.  C.43,  par.  23(1),  et  le  Regl.  de 
l'Ont.  626/00,  par.  1(1). 

b)  La  nature  des  decisions  rendues  en  applica- 
tion du  par.  65(1) 

Un  tribunal  administratif  peut  exercer  des  fonc- 
tions judiciaires  ainsi  que  des  fonctions  adminis- 
tratives  ou  ministerielles.  II  en  est  de  meme  d'un 
fonctionnaire. 

Une  des  caracteristiques  qui  distinguent  les  deci- 
sions administratives  des  decisions  judiciaires  est 
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tive  from  investigative  functions.  In  the  latter 
mode  the  ESA  officer  is  taking  the  initiative  to 
gather  information.  The  ESA  officer  acts  as  a  self- 
starting  investigator  who  is  not  confined  within  the 
limits  of  the  adversarial  process.  The  distinction 
between  investigative  and  adjudicative  powers  is 
discussed  in  Guay  v.  Lafleur,  [1965]  S.C.R.  12,  at 
pp.  17-18.  The  inapplicability  of  issue  estoppel  to 
investigations  is  noted  by  Diplock  L.J.  in  Thoday 
v.  Thoday,  [1964]  P.  181  (Eng.  C.A.),  at  p.  197. 


Although  ESA  officers  may  have  non-adjudica- 
tive functions,  they  must  exercise  their  adjudica- 
tive functions  in  a  judicial  manner.  While  they  util- 
ize procedures  more  flexible  than  those  that  apply 
in  the  courts,  their  decisions  must  be  based  on 
findings  of  fact  and  the  application  of  an  objective 
legal  standard  to  those  facts.  This  is  characteristic 
of  a  judicial  function:  D.  J.  M.  Brown  and 
J.  M.  Evans,  Judicial  Review  of  Administrative 
Action  in  Canada  (1998),  vol.  2,  §  7:1310,  p.  7-7. 


The  adjudication  of  the  claim,  once  the  relevant 
information  had  been  gathered,  is  of  a  judicial 
nature. 

(c)  Particulars  of  the  Decision  in  Question 

The  Ontario  Court  of  Appeal  concluded  that  the 
decision  of  the  ESA  officer  in  this  case  was  in  fact 
reached  contrary  to  the  principles  of  natural  jus- 
tice. The  appellant  had  neither  notice  of  the 
employer's  case  nor  an  opportunity  to  respond. 

The  appellant  contends  that  it  is  not  enough  to 
say  the  decision  ought  to  have  been  reached  in  a 
judicial  manner.  The  question  is:  Was  it  decided  in 
a  judicial  manner  in  this  case?  There  is  some  sup- 
port for  this  view  in  Rasanen,  supra,  per  Abella 
J.A.,  at  p.  280: 


la  difference  qui  existe  entre  des  fonctions  juridic- 
tionnelles  et  des  fonctions  d'enquete.  Dans  l'exer- 
cice  des  secondes,  l'agent  des  normes  d'emploi 
prend  1' initiative  de  recueillir  des  elements  d' in- 
formation. II  agit  en  tant  qu'enqueteur  autonome  et 
n'est  pas  assujetti  aux  contraintes  de  la  procedure 
contradictoire.  La  distinction  entre  les  pouvoirs 
d'enquete  et  les  pouvoirs  juridictionnels  a  ete  exa- 
minee dans  l'arret  Guay  c.  Lafleur,  [1965]  R.C.S. 
12,  p.  17-18.  L' inapplicability  de  la  preclusion 
decoulant  d'une  question  deja  tranchee  aux 
enquetes  administratives  a  ete  mentionnee  par  le 
lord  juge  Diplock  dans  Thoday  c.  Thoday,  [1964] 
P.  181  (C.A.  Angl.),  p.  197. 

Quoique  les  agents  des  normes  d'emploi  puis- 
sent  avoir  des  fonctions  non  juridictionnelles,  lors- 
qu'ils  accomplissent  des  fonctions  juridictionnelles 
ils  sont  tenus  de  le  faire  de  maniere  judiciaire.  Bien 
qu'ils  aient  recours  a  des  procedures  plus  souples 
que  celles  des  cours  de  justice,  leurs  decisions  doi- 
vent  s'appuyer  sur  des  conclusions  de  fait  et  sur 
l'application  a  ces  faits  d'une  norme  juridique 
objective.  II  s'agit  la  d'une  caracteristique  de  fonc- 
tions judiciaires  :  D.  J.  M.  Brown  et  J.  M.  Evans, 
Judicial  Review  of  Administrative  Action  in 
Canada  (1998),  vol.  2,  par.  7:1310,  p.  7-7. 

La  decision  qui  statue  sur  une  plainte  apres  l'ob- 
tention  de  1' information  pertinente  est  une  decision 
de  nature  judiciaire. 

c)  Le  detail  de  la  decision  en  cause 

La  Cour  d'appel  de  1' Ontario  a  conclu  que  la 
decision  de  l'agente  des  normes  d'emploi  avait  de 
fait  ete  rendue  au  mepris  des  principes  de  justice 
naturelle.  L'appelante  n'a  pas  ete  informee  des 
pretentions  de  l'employeur  et  n'a  pas  eu  la  possibi- 
lity de  les  refuter. 

L'appelante  soutient  qu'il  ne  suffit  pas  de  dire 
que  la  decision  aurait  du  etre  prise  de  maniere 
judiciaire,  mais  qu'il  faut  plutot  se  demander :  La 
decision  a-t-elle  ete  prise  de  maniere  judiciaire  en 
l'espece?  Cet  argument  trouve  un  certain  appui 
dans  l'arret  Rasanen,  precite,  oil  madame  le  juge 
Abella  de  la  Cour  d'appel  de  1' Ontario  a  dit  ceci,  a 
la  p.  280  : 
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As  long  as  the  hearing  process  in  the  tribunal  pro- 
vides parties  with  an  opportunity  to  know  and  meet  the 
case  against  them,  and  so  long  as  the  decision  is  within 
the  tribunal's  jurisdiction,  then  regardless  of  how 
closely  the  process  mirrors  a  trial  or  its  procedural  ante- 
cedents, I  can  see  no  principled  basis  for  exempting 
issues  adjudicated  by  tribunals  from  the  operation  of 
issue  estoppel  in  a  subsequent  action.  [Emphasis  added.] 


[TRADUCTION]  Pour  autant  que  la  procedure  d'instruc- 
tion  du  tribunal  administratif  donne  a  chacune  des  par- 
ties la  possibilite  de  connaitre  les  pretentions  de  l'autre 
et  de  les  refuter  et  que  la  decision  rendue  releve  de  la 
competence  du  tribunal,  peu  importe  alors  a  quel  point 
la  procedure  s'apparente  a  un  proces  ou  aux  procedures 
prealables  a  celui-ci,  je  ne  vois  aucune  raison  fondee  sur 
des  principes  qui  justifierait,  dans  le  cadre  d'une  action 
subsequente,  de  soustraire  les  questions  decidees  par  un 
tribunal  administratif  a  1' application  de  la  preclusion 
decoulant  d'une  question  deja  tranchee.  [Je  souligne.] 


Trial  level  decisions  in  Ontario  subsequently 
adopted  this  approach:  Machado  v.  Pratt  & 
Whitney  Canada  Inc.  (1995),  12  C.C.E.L.  (2d)  132 
(Ont.  Ct.  (Gen.  Div.));  Randhawa  v.  Everest  & 
Jennings  Canadian  Ltd.  (1996),  22  C.C.E.L.  (2d) 
19  (Ont.  Ct.  (Gen.  Div.));  Heynen  v.  Frito-Lay 
Canada  Ltd.  (1997),  32  C.C.E.L.  (2d)  183  (Ont. 
Ct.  (Gen.  Div.));  Perez  v.  GE  Capital  Technology 
Management  Services  Canada  Inc.  (1999),  47 
C.C.E.L.  (2d)  145  (Ont.  S.C.J.).  The  statement  of 
Metivier  J.  in  Munyal  v.  Sears  Canada  Inc.  (1997), 
29  C.C.E.L.  (2d)  58  (Ont.  Ct.  (Gen.  Div.)),  at  p. 
60,  reflects  that  position: 


The  plaintiff  relies  on  [Rasanen]  and  other  similar 
decisions  to  assert  that  the  principle  of  issue  estoppel 
should  apply  to  administrative  decisions.  This  is  true 
only  where  the  decision  is  the  result  of  a  fair,  unbiased 
adjudicative  process  where  "the  hearing  process  pro- 
vides parties  with  an  opportunity  to  know  and  meet  the 
case  against  them". 


Cette  approche  a  subsequemment  ete  retenue  par 
des  tribunaux  de  premiere  instance  en  Ontario  : 
Machado  c.  Pratt  &  Whitney  Canada  Inc.  (1995), 
12  C.C.E.L.  (2d)  132  (C.  Ont.  (Div.  gen.)); 
Randhawa  c.  Everest  &  Jennings  Canadian  Ltd. 
(1996),  22  C.C.E.L.  (2d)  19  (C.  Ont.  (Div.  gen.)); 
Heynen  c.  Frito-Lay  Canada  Ltd.  (1997),  32 
C.C.E.L.  (2d)  183  (C.  Ont.  (Div.  gen.));  Perez  c. 
GE  Capital  Technology  Management  Services 
Canada  Inc.  (1999),  47  C.C.E.L.  (2d)  145  (C.S.J.). 
Les  propos  suivants  du  juge  Metivier  dans  l'affaire 
Munyal  c.  Sears  Canada  Inc.  (1997),  29  C.C.E.L. 
(2d)  58  (C.  Ont.  (Div.  gen.)),  p.  60,  refletent  ce 
point  de  vue  : 

[TRADUCTION]  La  partie  demanderesse  s'appuie  sur 
[1'  arret  Rasanen]  et  sur  d'autres  decisions  au  meme  effet 
pour  affirmer  que  le  principe  de  la  preclusion  decoulant 
d'une  question  deja  tranchee  devrait  s'appliquer  aux 
decisions  administratives.  Ce  n'est  le  cas  que  lorsque  la 
decision  est  le  fruit  d'un  processus  decisionnel  equitable 
et  impartial  «  comportant  une  audience  dans  le  cadre  de 
laquelle  chacune  des  parties  a  la  possibilite  de  prendre 
connaissance  des  pretentions  de  l'autre  et  de  les  refu- 
ter ». 


In  Wong,  supra,  the  Alberta  Court  of  Appeal 
rejected  an  attack  on  the  decision  of  an  employ- 
ment standards  review  officer  and  held  that  the 
ESA  decision  was  adequate  to  create  an  estoppel 
as  long  as  "the  appellant  knew  of  the  case  against 
him  and  was  given  an  opportunity  to  state  his  posi- 
tion" (para.  20).  See  also  Alderman  v.  North  Shore 
Studio  Management  Ltd.,  [1997]  5  W.W.R.  535 
(B.C.S.C.). 


Dans  P  arret  Wong,  precite,  la  Cour  d'appel  de 
PAlberta  a  rejete  une  contestation  visant  la  deci- 
sion d'un  agent  de  revision  en  matiere  de  normes 
d'emploi  et  a  conclu  qu'il  etait  possible  de  plaider 
la  preclusion  a  Pegard  de  cette  decision  dans  la 
mesure  oil  [TRADUCTION]  «  P  appelant  connaissait 
les  pretentions  formulees  contre  lui  et  avait  eu  la 
possibilite  de  faire  valoir  son  point  de  vue » 
(par.  20).  Voir  egalement  Alderman  c.  North  Shore 
Studio  Management  Ltd.,  [1997]  5  W.W.R.  535 
(C.S.C.-B.). 
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In  my  view,  with  respect,  the  theory  that  a 
denial  of  natural  justice  deprives  the  ESA  decision 
of  its  character  as  a  "judicial"  decision  rests  on  a 
misconception.  Flawed  the  decision  may  be,  but 
"judicial"  (as  distinguished  from  administrative  or 
legislative)  it  remains.  Once  it  is  determined  that 
the  decision  maker  was  capable  of  receiving  and 
exercising  adjudicative  authority  and  that  the  par- 
ticular decision  was  one  that  was  required  to  be 
made  in  a  judicial  manner,  the  decision  does  not 
cease  to  have  that  character  ("judicial")  because 
the  decision  maker  erred  in  carrying  out  his  or  her 
functions.  As  early  as  R.  v.  Nat  Bell  Liquors  Ltd., 
[1922]  2  A.C.  128  (H.L.),  it  was  held  that  a  con- 
viction entered  by  an  Alberta  magistrate  could  not 
be  quashed  for  lack  of  jurisdiction  on  the  grounds 
that  the  depositions  showed  that  there  was  no  evi- 
dence to  support  the  conviction  or  that  the  magis- 
trate misdirected  himself  in  considering  the  evi- 
dence. The  jurisdiction  to  try  the  charges  was 
distinguished  from  alleged  errors  in  "the  obser- 
vance of  the  law  in  the  course  of  its  exercise" 
(p.  156).  If  the  conditions  precedent  to  the  exercise 
of  a  judicial  jurisdiction  are  satisfied  (as  here), 
subsequent  errors  in  its  exercise,  including  viola- 
tions of  natural  justice,  render  the  decision  voida- 
ble, not  void:  Harelkin  v.  University  of  Regina, 
[1979]  2  S.C.R.  561,  at  pp.  584-85.  The  decision 
remains  a  "judicial  decision",  although  seriously 
flawed  by  the  want  of  proper  notice  and  the  denial 
of  the  opportunity  to  be  heard. 


En  toute  deference,  j'estime  que  la  these  voulant 
que  l'inobservation  des  principes  de  justice  natu- 
relle  ait  pour  effet  d'enlever  tout  caractere  « judi- 
ciaire  »  a  la  decision  fondee  sur  la  LNE  repose  sur 
une  idee  fausse.  II  se  peut  que  la  decision  presente 
des  failles,  mais  elle  demeure  « judiciaire  »  (plutot 
qu' administrative  ou  legislative).  Une  fois  qu'il  est 
etabli  que  l'auteur  de  la  decision  pouvait  etre 
investi  d'un  pouvoir  juridictionnel,  qu'il  pouvait 
exercer  ce  pouvoir  et  que  la  decision  litigieuse 
devait  etre  rendue  de  maniere  judiciaire,  celle-ci  ne 
perd  pas  son  caractere  « judiciaire  »  parce  que  son 
auteur  a  commis  une  erreur  dans  l'accomplisse- 
ment  de  ses  fonctions.  Dans  un  vieil  arret,  R.  c.  Nat 
Bell  Liquors  Ltd.,  [1922]  2  A.C.  128  (H.L.),  il  a  ete 
juge  que  la  declaration  de  culpabilite  inscrite  par 
un  magistrat  albertain  ne  pouvait  etre  annulee  pour 
cause  d' absence  de  competence  sur  le  fondement 
que  les  temoignages  ne  revelaient  aucune  preuve 
etayant  la  declaration  de  culpabilite  ou  parce  que  le 
magistrat  s'etait  donne  des  directives  erronees  dans 
l'examen  de  la  preuve.  Une  distinction  a  ete  etablie 
entre  le  pouvoir  de  juger  les  accusations  et  les 
erreurs  qui  auraient  ete  commises  en  matiere 
d'  [TRADUCTION]  « observation  de  la  loi  dans 
l'exercice  de  ce  pouvoir  »  (p.  156).  Si  les  condi- 
tions prealables  a  l'exercice  d'une  competence  de 
nature  judiciaire  sont  reunies  (comme  c'est  le  cas 
en  l'espece),  toute  erreur  subsequente  dans  l'exer- 
cice de  cette  competence,  y  compris  les  manque  - 
ments  aux  regies  de  la  justice  naturelle,  ne  rend  pas 
la  decision  nulle  mais  annulable  :  Harelkin  c.  Uni- 
versite  de  Regina,  [1979]  2  R.C.S.  561,  p.  584- 
585.  La  decision  reste  une  decision  « judiciaire  », 
quoiqu'elle  souffre  de  serieuses  lacunes  du  fait  de 
l'absence  de  preavis  suffisant  et  du  defaut  d'accor- 
der  la  possibilite  de  se  faire  entendre. 


I  mentioned  at  the  outset  that  estoppel  per  rem 
judicatem  is  closely  linked  to  the  rule  against  col- 
lateral attack,  and  indeed  to  the  principles  of  judi- 
cial review.  If  the  appellant  had  gone  to  court  to 
seek  judicial  review  of  the  ESA  officer's  decision 
without  first  following  the  internal  administrative 
review  route,  she  would  have  been  confronted  with 
the  decision  of  this  Court  in  Harelkin,  supra.  In 
that  case  a  university  student  failed  in  his  judicial 
review  application  to  quash  the  decision  of  a 


Comme  je  l'ai  mentionne  plus  tot,  la  preclusion 
per  rem  judicatem  est  etroitement  liee  a  la  regie 
prohibant  les  contestations  indirectes  et,  de  fait, 
aux  principes  regissant  le  controle  judiciaire.  Si 
l'appelante  s'etait  adressee  a  une  cour  de  justice 
pour  demander  le  controle  judiciaire  de  la  decision 
de  l'agente  des  normes  d'emploi  sans  se  prevaloir 
au  prealable  du  mecanisme  de  revision  administra- 
tive interne,  on  lui  aurait  oppose  l'arret  Harelkin, 
precite,  de  notre  Cour.  Dans  cette  affaire,  la 


[2001]  2  R.C.S. 


DANYLUK  c.  AINSWORTH  TECHNOLOGIES     Le  juge  Binnie 


487 


faculty  committee  of  the  University  of  Regina 
which  found  his  academic  performance  to  be 
unsatisfactory.  The  faculty  committee  was  required 
to  act  in  a  judicial  manner  but  failed,  as  here,  to 
give  proper  notice  and  an  opportunity  to  be  heard. 
It  was  held  that  the  failure  did  not  deprive  the 
faculty  committee  of  its  adjudicative  jurisdiction. 
Its  decision  was  subject  to  judicial  review,  but  this 
was  refused  in  the  exercise  of  the  Court's  discre- 
tion. Adoption  of  the  appellant's  theory  in  this  case 
would  create  an  anomalous  result.  If  she  is  correct 
that  the  ESA  officer  stepped  outside  her  judicial 
role  and  lost  jurisdiction  for  all  purposes,  including 
issue  estoppel,  the  Harelkin  barrier  to  judicial 
review  would  be  neatly  sidestepped.  She  would 
have  no  need  to  seek  judicial  review  to  set  aside 
the  ESA  decision.  She  would  be,  on  her  theory, 
entitled  as  of  right  to  have  it  ignored  in  her  civil 
action. 


demande  de  controle  judiciaire  qu'avait  presentee 
un  etudiant  de  l'universite  de  Regina  en  vue  d'ob- 
tenir  l'annulation  de  la  decision  rendue  par  un 
comite  d'une  faculte  de  cet  etablissement  et  por- 
tant  que  ses  notes  etaient  insatisfaisantes  a  ete  reje- 
tee.  Ce  comite  etait  tenu  d'agir  judiciairement, 
mais,  tout  comme  en  l'espece,  il  avait  omis  de 
donner  a  l'etudiant  un  preavis  suffisant  et  la  possi- 
bility de  se  faire  entendre.  II  a  ete  juge  que  cette 
omission  n'  avait  pas  fait  perdre  au  comite  sa  com- 
petence juridictionnelle.  La  decision  du  comite 
etait  susceptible  de  controle  judiciaire,  mais  notre 
Cour,  dans  l'exercice  de  son  pouvoir  discretion- 
naire,  a  refuse  de  faire  droit  a  ce  recours.  Retenir  la 
these  de  l'appelante  en  l'espece  entrainerait  un 
resultat  anormal.  Si  elle  a  raison  de  pretendre  que 
l'agente  des  normes  d'emploi  a  cesse  d'agir  judi- 
ciairement et  a  perdu  competence,  a  tout  point  de 
vue,  y  compris  pour  l'application  de  la  preclusion 
decoulant  d'une  question  deja  tranchee,  l'obstacle 
au  controle  judiciaire  que  constitue  l'arret  Harelkin 
serait  habilement  contourne.  Elle  n'aurait  en  effet 
pas  besoin  de  demander  le  controle  judiciaire  de  la 
decision  de  l'agente  pour  la  faire  annuler  puisque, 
selon  ce  qu'elle  soutient,  elle  a  d'office  droit  a  ce 
qu'on  n'en  tienne  pas  compte  dans  le  cadre  de  son 
action  au  civil. 


The  appellant's  position  would  also  create  an 
anomalous  situation  under  the  rule  against  collat- 
eral attack.  As  noted  by  the  respondent,  the  rejec- 
tion of  issue  estoppel  in  this  case  would  constitute, 
in  a  sense,  a  successful  collateral  attack  on  the 
ESA  decision,  which  has  been  impeached  neither 
by  administrative  review  nor  judicial  review.  On 
the  appellant's  theory,  an  excess  of  jurisdiction  in 
the  course  of  the  ESA  proceeding  would  prevent 
issue  estoppel,  even  though  Maybrun,  supra,  says 
that  an  act  in  excess  of  a  jurisdiction  which  the 
decision  maker  initially  possessed  does  not  neces- 
sarily open  the  decision  to  collateral  attack.  It 
depends,  according  to  Maybrun,  on  which  forum 


La  these  avancee  par  l'appelante  creerait  egale- 
ment  une  situation  anormale  pour  ce  qui  concerne 
la  regie  prohibant  les  contestations  indirectes. 
Comme  l'a  souligne  l'intimee,  le  refus  d'appliquer 
la  preclusion  decoulant  d'une  question  deja  tran- 
chee en  l'espece  equivaudrait,  en  un  sens,  a  faire 
droit  a  une  contestation  indirecte  de  la  decision  de 
l'agente  des  normes  d'emploi,  decision  qui  n'a  ete 
contestee  ni  par  voie  de  revision  administrative  ni 
par  voie  de  controle  judiciaire.  Suivant  la  these  de 
l'appelante,  un  exces  de  competence  pendant  le 
deroulement  de  la  procedure  administrative  prevue 
par  la  LNE  empeche  l'application  de  la  preclusion 
decoulant  d'une  question  deja  tranchee,  bien  que 
dans  l'arret  Maybrun,  precite,  notre  Cour  ait  dit 
qu'une  mesure  outrepassant  la  competence  que 
possedait  initialement  le  decideur  ne  donne  pas 
necessairement  ouverture  aux  contestations  indi- 
rectes de  cette  decision.  Suivant  cet  arret,  tout 
depend  du  forum  devant  lequel  le  legislateur  a 
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the  legislature  intended  the  jurisdictional  attack  to 
be  made  in,  the  administrative  review  forum  or  the 
court  (para.  49). 


voulu  que  soit  presentee  la  contestation  d'ordre 
juridictionnel,  savoir  le  tribunal  administratif 
charge  de  la  revision  ou  une  cour  de  justice 
(par.  49). 


50 


It  seems  to  me  that  the  unsuccessful  litigant  in 
administrative  proceedings  should  be  encouraged 
to  pursue  whatever  administrative  remedy  is  avail- 
able. Here,  it  is  worth  repeating,  she  elected  the 
ESA  forum.  Employers  and  employees  should  be 
able  to  rely  on  ESA  determinations  unless  steps 
are  taken  promptly  to  set  them  aside.  One  major 
legislative  objective  of  the  ESA  scheme  is  to  facili- 
tate a  quick  resolution  of  termination  benefits  so 
that  both  employee  and  employer  can  get  on  to 
other  things.  Where,  as  here,  the  ESA  issues  are 
determined  within  a  year,  a  contract  claim  could 
nevertheless  still  be  commenced  thereafter  in 
Ontario  within  six  years  of  the  alleged  breach,  pro- 
ducing a  lingering  five  years  of  uncertainty.  This  is 
to  be  discouraged. 


A  mon  sens,  il  faut  inciter  le  plaideur  qui  n'a  pas 
gain  de  cause  dans  le  cadre  d'une  instance  admi- 
nistrative a  se  prevaloir  de  tous  les  recours  admi- 
nistratifs  qui  lui  sont  ouverts.  II  convient  de  rappe- 
ler  que,  en  l'espece,  l'appelante  a  opte  pour  le 
recours  prevu  par  la  LNE.  Tant  les  employeurs  que 
les  employes  doivent  etre  en  mesure  de  s'en  remet- 
tre  aux  decisions  rendues  sous  le  regime  de  la  LNE 
a  moins  qu'une  mesure  ne  soit  prise  rapi dement 
pour  en  obtenir  l'annulation.  Un  objectif  important 
du  regime  etabli  par  le  legislateur  dans  la  LNE  est 
de  faciliter  le  reglement  rapide  des  differends  por- 
tant  sur  les  indemnites  de  licenciement,  de  sorte 
que  P  employe  et  P  employ eur  puissent  tourner  la 
page.  Dans  les  cas  oil,  comme  en  l'espece,  les 
questions  touchant  a  P  application  de  la  LNE  sont 
tranchees  dans  un  delai  d'un  an  ou  moins,  il  est 
neanmoins  possible,  en  Ontario,  d'intenter  une 
action  contractuelle  dans  les  six  ans  qui  suivent  le 
manquement  allegue,  ce  qui  peut  donner  lieu  a 
cinq  annees  d' incertitude.  De  telles  situations  doi- 
vent etre  evitees. 


n5 
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O 
O 
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In  summary,  it  is  clear  that  an  administrative 
decision  which  is  made  without  jurisdiction  from 
the  outset  cannot  form  the  basis  of  an  estoppel. 
The  conditions  precedent  to  the  adjudicative  juris- 
diction must  be  satisfied.  Where  arguments  can  be 
made  that  an  administrative  officer  or  tribunal  ini- 
tially possessed  the  jurisdiction  to  make  a  decision 
in  a  judicial  manner  but  erred  in  the  exercise  of 
that  jurisdiction,  the  resulting  decision  is  neverthe- 
less capable  of  forming  the  basis  of  an  estoppel. 
Alleged  errors  in  carrying  out  the  mandate  are 
matters  to  be  considered  by  the  court  in  the  exer- 
cise of  its  discretion.  This  result  makes  the  princi- 
ple governing  estoppel  consistent  with  the  law 


En  resume,  il  est  clair  qu'une  decision  adminis- 
trative qui  a  au  depart  ete  prise  sans  la  competence 
requise  ne  peut  fonder  P  application  de  la  preclu- 
sion. Les  conditions  prealables  a  l'exercice  de  la 
competence  juridictionnelle  doivent  etre  reunies. 
Lorsqu'il  est  possible  d'affirmer  que  le  decideur 
administratif  —  fonctionnaire  ou  tribunal  —  avait 
initialement  competence  pour  rendre  une  decision 
de  maniere  judiciaire,  mais  qu'il  a  commis  une 
erreur  dans  l'exercice  de  cette  competence,  la  deci- 
sion rendue  est  neanmoins  susceptible  de  fonder 
P  application  de  la  preclusion.  Les  erreurs  qui 
auraient  ete  commises  dans  Paccomplissement  du 
mandat  doivent  etre  prises  en  consideration  par  la 
cour  de  justice  dans  l'exercice  de  son  pouvoir  dis- 
cretionnaire.  Cela  a  pour  effet  d' assurer  la  confor- 
mite  du  principe  regissant  la  preclusion  avec  les 
regies  de  droit  relatives  au  controle  judiciaire 
enoncees  dans  P  arret  Harelkin,  precite,  et  celles 
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governing  judicial  review  in  Harelkin,  supra,  and 
collateral  attack  in  Maybrun,  supra. 

Where  I  differ  from  the  Ontario  Court  of  Appeal 
in  this  case  is  in  its  conclusion  that  the  failure  of 
the  appellant  to  seek  such  an  administrative  review 
of  the  ESA  officer's  flawed  decision  was  fatal  to 
her  position.  In  my  view,  with  respect,  the  refusal 
of  the  ESA  officer  to  afford  the  appellant  proper 
notice  and  the  opportunity  to  be  heard  are  matters 
of  great  importance  in  the  exercise  of  the  court's 
discretion,  as  will  be  seen. 


I  turn  now  to  the  three  preconditions  to  issue 
estoppel  set  out  by  Dickson  J.  in  Angle,  supra,  at 
p.  254. 

3.  Issue  Estoppel:  Applying  the  Tests 

(a)  That  the  Same  Question  Has  Been  Decided 


A  cause  of  action  has  traditionally  been  defined 
as  comprising  every  fact  which  it  would  be  neces- 
sary for  the  plaintiff  to  prove,  if  disputed,  in  order 
to  support  his  or  her  right  to  the  judgment  of  the 
court:  Poucher  v.  Wilkins  (1915),  33  O.L.R.  125 
(C.A.).  Establishing  each  such  fact  (sometimes 
referred  to  as  material  facts)  constitutes  a  precon- 
dition to  success.  It  is  apparent  that  different 
causes  of  action  may  have  one  or  more  material 
facts  in  common.  In  this  case,  for  example,  the 
existence  of  an  employment  contract  is  a  material 
fact  common  to  both  the  ESA  proceeding  and  to 
the  appellant's  wrongful  dismissal  claim  in  court. 
Issue  estoppel  simply  means  that  once  a  material 
fact  such  as  a  valid  employment  contract  is  found 
to  exist  (or  not  to  exist)  by  a  court  or  tribunal  of 
competent  jurisdiction,  whether  on  the  basis  of  evi- 
dence or  admissions,  the  same  issue  cannot  be 
relitigated  in  subsequent  proceedings  between  the 
same  parties.  The  estoppel,  in  other  words,  extends 
to  the  issues  of  fact,  law,  and  mixed  fact  and  law 


relatives  aux  contestations  indirectes  enoncees 
dans  P arret  Maybrun,  precite. 

La  ou  je  diverge  d'opinion  avec  la  Cour  d'appel 
de  POntario,  c'est  relativement  a  sa  conclusion  que 
le  fait  pour  Pappelante  de  ne  pas  avoir  demande  la 
revision  administrative  de  la  decision  lacunaire  de 
Pagente  porte  un  coup  fatal  a  la  these  de  Pappe- 
lante. En  toute  deference,  je  suis  d'avis  que  le 
refus  de  Pagente  des  normes  d'emploi  de  donner  a 
Pappelante  un  preavis  suffisant  et  la  possibilite  de 
se  faire  entendre  est  un  facteur  tres  important  dans 
l'exercice  du  pouvoir  discretionnaire  de  la  cour, 
comme  nous  le  verrons  plus  loin. 

Je  vais  maintenant  examiner  les  trois  conditions 
d' application  de  la  preclusion  decoulant  d'une 
question  deja  tranchee  enoncees  par  le  juge 
Dickson  dans  P  arret  Angle,  precite,  p.  254. 

3.  La  preclusion  decoulant  d'une  question  deja 
tranchee  :  application  des  conditions 

a)  La  condition  requerant  que  la  mime  question 
ait  deja  ete  tranchee 

Traditionnellement,  on  definit  la  cause  d' action 
comme  etant  tous  les  faits  que  le  demandeur  doit 
prouver,  s'ils  sont  contestes,  pour  etayer  son  droit 
d'obtenir  jugement  de  la  cour  en  sa  faveur : 
Poucher  c.  Wilkins  (1915),  33  O.L.R.  125  (C.A.). 
Pour  que  le  demandeur  ait  gain  de  cause,  chacun 
de  ces  faits  (souvent  qualifies  de  faits  substantiels) 
doit  done  etre  etabli.  II  est  evident  que  des  causes 
d' action  differentes  peuvent  avoir  en  commun  un 
ou  plusieurs  faits  substantiels.  En  Pespece,  par 
exemple,  l'existence  d'un  contrat  de  travail  est  un 
fait  substantiel  commun  au  recours  administratif  et 
a  Paction  pour  congediement  injustifie  intentee  au 
civil  par  Pappelante.  L' application  de  la  preclusion 
decoulant  d'une  question  deja  tranchee  signifie 
simplement  que,  dans  le  cas  ou  le  tribunal  judi- 
ciaire  ou  administratif  competent  a  conclu,  sur  le 
fondement  d' elements  de  preuve  ou  d' admissions, 
a  l'existence  (ou  a  Pinexistence)  d'un  fait  pertinent 
—  par  exemple  un  contrat  de  travail  valable  —  , 
cette  meme  question  ne  peut  etre  debattue  a  nou- 
veau  dans  le  cadre  d'une  instance  ulterieure  oppo- 
sant  les  memes  parties.  En  d'autres  termes,  la  pre- 
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that  are  necessarily  bound  up  with  the  determina- 
tion of  that  "issue"  in  the  prior  proceeding. 


The  parties  are  agreed  here  that  the  "same  issue" 
requirement  is  satisfied.  In  the  appellant's  wrong- 
ful dismissal  action,  she  is  claiming  $300,000  in 
unpaid  commissions.  This  puts  in  issue  the  same 
entitlement  as  was  refused  her  in  the  ESA  proceed- 
ing. One  or  more  of  the  factual  or  legal  issues 
essential  to  this  entitlement  were  necessarily  deter- 
mined against  her  in  the  earlier  ESA  proceeding.  If 
issue  estoppel  applies,  it  prevents  her  from  assert- 
ing that  these  adverse  findings  ought  now  to  be 
found  in  her  favour. 


(b)  That  the  Judicial  Decision  Which  Is  Said  to 
Create  the  Estoppel  Was  Final 

As  already  discussed,  the  requirement  that  the 
prior  decision  be  "judicial"  (as  opposed  to  admin- 
istrative or  legislative)  is  satisfied  in  this  case. 

Further,  I  agree  with  the  Ontario  Court  of 
Appeal  that  the  employee  not  having  taken  advan- 
tage of  the  internal  review  procedure,  the  decision 
of  the  ESA  officer  was  final  for  the  purposes  of  the 
Act  and  therefore  capable  in  the  normal  course  of 
events  of  giving  rise  to  an  estoppel. 


I  have  already  noted  that  in  this  case,  unlike 
Harelkin,  supra,  the  appellant  had  no  right  of 
appeal.  She  could  merely  make  a  request  to  the 
ESA  Director  for  a  review  by  an  ESA  adjudicator. 
While  this  may  be  a  factor  in  the  exercise  of  the 
discretion  to  deny  issue  estoppel,  it  does  not  affect 
the  finality  of  the  ESA  decision.  The  appellant 
could  fairly  argue  on  a  judicial  review  application 
that  unlike  Harelkin  she  had  no  "adequate  alterna- 
tive remedy"  available  to  her  as  of  right.  The  ESA 


elusion  vise  les  questions  de  fait,  les  questions  de 
droit  ainsi  que  les  questions  mixtes  de  fait  et  de 
droit  qui  sont  necessairement  liees  a  la  resolution 
de  cette  «  question  »  dans  l'instance  anterieure. 

En  l'espece,  les  parties  conviennent  que  la  con- 
dition relative  a  l'existence  d'une  «  meme  ques- 
tion »  est  remplie.  Dans  son  action  pour  congedie- 
ment  injustifie,  l'appelante  reclame  300  000  $  a 
titre  de  commissions  impayees.  Cela  met  en  jeu  le 
droit  meme  qui  lui  a  ete  refuse  dans  le  cadre  de 
l'instance  fondee  sur  la  LNE.  Une  ou  plusieurs  des 
questions  de  fait  ou  de  droit  essentielles  a  la  recon- 
naissance de  ce  droit  ont  necessairement  ete  tran- 
chees  en  faveur  de  l'employeur  dans  le  cadre  de  la 
procedure  administrative.  Si  la  preclusion  decou- 
lant  d'une  question  deja  tranchee  s'applique,  cela  a 
pour  effet  d'empecher  l'appelante  de  soutenir  que 
ces  questions  devraient  maintenant  etre  tranchees 
en  sa  faveur. 

b)  La  condition  requerant  que  la  decision  judi- 
ciaire  qui  entrainerait  V application  de  la 
preclusion  ait  un  caractere  definitif 

Comme  il  a  ete  indique  plus  tot,  la  condition 
requerant  que  la  decision  anterieure  soit  une  deci- 
sion «judiciaire»  (plutot  qu' administrative  ou 
legislative)  est  satisfaite  en  l'espece. 

En  outre,  je  souscris  a  l'opinion  de  la  Cour  d'ap- 
pel  de  l'Ontario  selon  laquelle,  en  raison  du  fait 
que  l'employee  ne  s'est  pas  prevalue  du  meca- 
nisme  de  revision  interne,  la  decision  de  l'agente 
des  normes  d'emploi  avait  un  caractere  definitif 
pour  1' application  de  la  Loi  et  etait  done  suscepti- 
ble, dans  le  cours  normal  des  choses,  de  faire 
naitre  la  preclusion. 

J'ai  deja  souligne  que,  en  l'espece,  contraire- 
ment  a  l'affaire  Harelkin,  precitee,  l'appelante  ne 
disposait  d'aucun  droit  d'appel.  Elle  pouvait  uni- 
quement  demander  au  directeur  de  faire  reviser  par 
un  arbitre  la  decision  de  l'agente  des  normes  d'em- 
ploi. Bien  qu'il  puisse  s'agir  d'un  facteur  a  prendre 
en  consideration  dans  l'exercice  du  pouvoir  discre- 
tionnaire  de  refuser  1' application  de  la  preclusion 
decoulant  d'une  question  deja  tranchee,  il  n'a 
aucun  effet  sur  le  caractere  definitif  de  la  decision. 
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decision  must  nevertheless  be  treated  as  final  for 
present  purposes. 


(c)  That  the  Parties  to  the  Judicial  Decision  or 
Their  Privies  Were  the  Same  Persons  as  the 
Parties  to  the  Proceedings  in  Which  the 
Estoppel  Is  Raised  or  Their  Privies 

This  requirement  assures  mutuality.  If  the  limi- 
tation did  not  exist,  a  stranger  to  the  earlier  pro- 
ceeding could  insist  that  a  party  thereto  be  bound 
in  subsequent  litigation  by  the  findings  in  the  ear- 
lier litigation  even  though  the  stranger,  who 
became  a  party  only  to  the  subsequent  litigation, 
would  not  be:  Machin,  supra;  Minott  v.  O'Shanter 
Development  Co.  (1999),  42  O.R.  (3d)  321  (C.A.), 
per  Laskin  J.A.,  at  pp.  339-40.  The  mutuality 
requirement  was  subject  to  some  critical  comment 
by  McEachern  C.J. B.C.  when  sitting  as  a  trial 
judge  in  Saskatoon  Credit  Union  Ltd.  v.  Central 
Park  Ent.  Ltd.  (1988),  22  B.C.L.R.  (2d)  89  (S.C.), 
at  p.  96,  and  has  been  substantially  modified  in 
many  jurisdictions  in  the  United  States:  see 
Holmested  and  Watson,  supra,  at  21  §24,  and  G.  D. 
Watson,  "Duplicative  Litigation:  Issue  Estoppel, 
Abuse  of  Process  and  the  Death  of  Mutuality" 
(1990),  69  Can.  Bar  Rev.  623. 


The  concept  of  "privity"  of  course  is  somewhat 
elastic.  The  learned  editors  of  J.  Sopinka,  S.  N. 
Lederman  and  A.  W.  Bryant  in  The  Law  of  Evi- 
dence in  Canada  (2nd  ed.  1999),  at  p.  1088  say, 
somewhat  pessimistically,  that  "[i]t  is  impossible 
to  be  categorical  about  the  degree  of  interest  which 
will  create  privity"  and  that  determinations  must 
be  made  on  a  case-by-case  basis.  In  this  case,  the 
parties  are  identical  and  the  outer  limits  of  "mutu- 
ality" and  of  the  "same  parties"  requirement  need 
not  be  further  addressed. 


L'appelante  pourrait  a  juste  titre  pretendre,  dans  le 
cadre  d'une  demande  de  controle  judiciaire,  que 
contrairement  a  M.  Harelkin  elle  ne  disposait  pas, 
de  plein  droit,  d'un  autre  « recours  approprie  ». 
Neanmoins,  la  decision  de  l'agente  des  normes 
d'emploi  doit  etre  tenue  pour  definitive  pour  les 
fins  du  present  pourvoi. 

c)  La  condition  requerant  que  les  parties  a  la 
decision  judiciaire  invoquee,  ou  leurs  ayants 
droit,  soient  les  memes  que  les  parties  aux 
procedures  au  cours  desquelles  la  preclusion 
est  plaidee,  ou  leurs  ayants  droit 

Cette  condition  garantit  la  reciprocite.  Si  elle  ne 
s'appliquait  pas,  un  tiers  aux  procedures  ante- 
rieures  pourrait  exiger  qu'une  partie  a  celles-ci  soit 
consideree  comme  liee,  dans  le  cadre  d'une  ins- 
tance ulterieure,  par  les  conclusions  tirees  au  cours 
des  premieres  procedures,  alors  que  ce  tiers,  qui  ne 
serait  partie  qu'a  la  seconde  instance,  ne  serait  pas 
lie  par  ces  conclusions  :  Machin,  precite;  Minott  c. 
O'Shanter  Development  Co.  (1999),  42  O.R.  (3d) 
321  (C.A.),  le  juge  Laskin,  p.  339-340.  Cette  con- 
dition de  reciprocite  a  fait  l'objet  de  certaines  cri- 
tiques par  le  juge  McEachern  (plus  tard  Juge  en 
chef  de  la  Colombie-Britannique),  pendant  qu'il 
siegeait  en  premiere  instance,  dans  1' affaire  Saska- 
toon Credit  Union  Ltd.  c.  Central  Park  Ent.  Ltd. 
(1988),  22  B.C.L.R.  (2d)  89  (C.S.),  p.  96,  et  elle  a 
ete  modifiee  de  facon  substantielle  dans  bon  nom- 
bre  d'Etats  americains  :  voir  Holmested  et  Watson, 
op.  cit.,  21  §24,  et  G.  D.  Watson,  «  Duplicative 
Litigation  :  Issue  Estoppel,  Abuse  of  Process  and 
the  Death  of  Mutuality  »  (1990),  69  R.  du  B.  can. 
623. 

Evidemment,  la  notion  de  « lien  de  droit »  est 
assez  elastique.  J.  Sopinka,  S.  N.  Lederman  et 
A.  W.  Bryant,  les  eminents  editeurs  de  l'ouvrage 
The  Law  of  Evidence  in  Canada  (2e  ed.  1999), 
affirment  avec  un  certain  pessimisme,  a  la  p.  1088, 
qu' [TRADUCTION]  «  [i]l  est  impossible  d'etre  cate- 
gorique  quant  a  l'etendue  de  l'interet  qui  cree  un 
lien  de  droit  »  et  qu'il  faut  trancher  au  cas  par  cas. 
En  l'espece,  les  parties  sont  les  memes  et  il  n'y  a 
pas  lieu  d'explorer  davantage  les  confins  des 
notions  de  «  reciprocite  »  et  d'«  identite  des  par- 
ties ». 
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I  conclude  that  the  preconditions  to  issue  estop- 
pel are  met  in  this  case. 

4.  The  Exercise  of  the  Discretion 

The  appellant  submitted  that  the  Court  should 
nevertheless  refuse  to  apply  estoppel  as  a  matter  of 
discretion.  There  is  no  doubt  that  such  a  discretion 
exists.  In  General  Motors  of  Canada  Ltd.  v.  Naken, 
[1983]  1  S.C.R.  72,  Estey  J.  noted,  at  p.  101,  that 
in  the  context  of  court  proceedings  "such  a  discre- 
tion must  be  very  limited  in  application".  In  my 
view  the  discretion  is  necessarily  broader  in  rela- 
tion to  the  prior  decisions  of  administrative  tribu- 
nals because  of  the  enormous  range  and  diversity 
of  the  structures,  mandates  and  procedures  of 
administrative  decision  makers. 


In  Bugbusters,  supra,  Finch  J. A.  (now  C.J. B.C.) 
observed,  at  para.  32: 


It  must  always  be  remembered  that  although  the  three 
requirements  for  issue  estoppel  must  be  satisfied  before 
it  can  apply,  the  fact  that  they  may  be  satisfied  does  not 
automatically  give  rise  to  its  application.  Issue  estoppel 
is  an  equitable  doctrine,  and  as  can  be  seen  from  the 
cases,  is  closely  related  to  abuse  of  process.  The  doc- 
trine of  issue  estoppel  is  designed  as  an  implement  of 
justice,  and  a  protection  against  injustice.  It  inevitably 
calls  upon  the  exercise  of  a  judicial  discretion  to  achieve 
fairness  according  to  the  circumstances  of  each  case. 


Apart  from  noting  parenthetically  that  estoppel  per 
rem  judicatem  is  generally  considered  a  common 
law  doctrine  (unlike  promissory  estoppel  which  is 
clearly  equitable  in  origin),  I  think  this  is  a  correct 
statement  of  the  law.  Finch  J.A.'s  dictum  was 
adopted  and  applied  by  the  Ontario  Court  of 
Appeal  in  Schweneke,  supra,  at  paras.  38  and  43: 


J' arrive  a  la  conclusion  que  les  conditions  d' ap- 
plication de  la  preclusion  decoulant  d'une  question 
deja  tranchee  sont  reunies  en  Pespece. 

4.  L'exercice  du  pouvoir  discretionnaire 

L'appelante  fait  valoir  que  la  Cour  doit  nean- 
moins  exercer  son  pouvoir  discretionnaire  et  refu- 
ser P  application  de  la  preclusion.  II  ne  fait  aucun 
doute  que  ce  pouvoir  discretionnaire  existe.  Dans 
P  arret  General  Motors  of  Canada  Ltd.  c.  Naken, 
[1983]  1  R.C.S.  72,  le  juge  Estey  a  souligne,  a  la 
p.  101,  que  dans  le  contexte  d'une  instance  judi- 
ciaire  «  ce  pouvoir  discretionnaire  est  tres  limite 
dans  son  application  ».  A  mon  avis,  le  pouvoir  dis- 
cretionnaire est  necessairement  plus  etendu  a 
Pegard  des  decisions  des  tribunaux  administratifs, 
etant  donne  la  diversite  considerable  des  struc- 
tures, missions  et  procedures  des  decideurs  admi- 
nistratifs. 

Dans  P arret  Bugbusters,  precite,  le  juge  Finch 
de  la  Cour  d'appel  (maintenant  Juge  en  chef  de  la 
Colombie-Britannique)  a  fait  les  observations  sui- 
vantes,  au  par  32  : 

[TRADUCTION]  II  faut  toujours  se  rappeler  que,  bien 
que  les  trois  conditions  d' application  de  la  preclusion 
decoulant  d'une  question  deja  tranchee  doivent  etre  reu- 
nies pour  que  celle-ci  puisse  etre  invoquee,  le  fait  que 
ces  conditions  soient  presentes  n'emporte  pas  necessai- 
rement l'application  de  la  preclusion.  II  s'agit  d'une 
doctrine  issue  de  Y equity  et,  comme  l'indique  la  juris- 
prudence, elle  presente  des  liens  etroits  avec  l'abus  de 
procedure.  Elle  se  veut  un  moyen  de  rendre  justice  et  de 
proteger  contre  l'injustice.  Elle  implique  inevitablement 
l'exercice  par  la  cour  de  son  pouvoir  discretionnaire 
pour  assurer  le  respect  de  l'equite  selon  les  circons- 
tances  propres  a  chaque  espece. 

Mis  a  part,  entre  parentheses,  le  fait  que  la  preclu- 
sion per  rem  judicatem  soit  generalement  conside- 
ree  comme  une  doctrine  de  common  law  (contrai- 
rement  a  la  preclusion  fondee  sur  une  promesse, 
qui  tire  clairement  son  origine  de  Y 'equity),  j'es- 
time  qu'il  s'agit  d'un  enonce  fidele  du  droit  appli- 
cable. Cette  remarque  incidente  du  juge  Finch  a  ete 
retenue  et  appliquee  par  la  Cour  d'appel  de 
POntario  dans  P  affaire  Schweneke,  precitee, 
par.  38  et  43  : 
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The  discretion  to  refuse  to  give  effect  to  issue  estop- 
pel becomes  relevant  only  where  the  three  prerequisites 
to  the  operation  of  the  doctrine  exist.  .  .  .  The  exercise  of 
the  discretion  is  necessarily  case  specific  and  depends 
on  the  entirety  of  the  circumstances.  In  exercising  the 
discretion  the  court  must  ask  —  is  there  something  in 
the  circumstances  of  this  case  such  that  the  usual  opera- 
tion of  the  doctrine  of  issue  estoppel  would  work  an 
injustice? 


[TRADUCTION]  Le  pouvoir  discretionnaire  de  refuser 
de  donner  effet  a  la  preclusion  decoulant  d'une  question 
deja  tranchee  ne  nait  que  lorsque  les  trois  conditions 
d'application  de  la  doctrine  sont  reunies.  [.  .  .]  Ce  pou- 
voir discretionnaire  est  necessairement  exerce  au  cas  par 
cas  et  son  application  depend  de  1' ensemble  des  circons- 
tances.  Dans  l'exercice  de  ce  pouvoir  discretionnaire,  la 
cour  doit  se  poser  la  question  suivante  :  existe-t-il,  en 
l'espece,  une  circonstance  qui  ferait  en  sorte  que  1' appli- 
cation normale  de  la  doctrine  creerait  une  injustice? 


.  .  .  The  discretion  must  respond  to  the  realities  of  each 
case  and  not  to  abstract  concerns  that  arise  in  virtually 
every  case  where  the  finding  relied  on  to  support  the 
doctrine  was  made  by  a  tribunal  and  not  a  court. 


See  also  Braithwaite,  supra,  at  para.  56. 

Courts  elsewhere  in  the  Commonwealth  apply 
similar  principles.  In  Arnold  v.  National  Westmin- 
ster Bank  pic,  [1991]  3  All  E.R.  41,  the  House  of 
Lords  exercised  its  discretion  against  the  applica- 
tion of  issue  estoppel  arising  out  of  an  earlier  arbi- 
tration, per  Lord  Keith  of  Kinkel,  at  p.  50: 


One  of  the  purposes  of  estoppel  being  to  work  justice 
between  the  parties,  it  is  open  to  courts  to  recognise  that 
in  special  circumstances  inflexible  application  of  it  may 
have  the  opposite  result .... 

In  the  present  case  Rosenberg  J.A.  noted  in 
passing  at  pp.  248-49  the  possible  existence  of  a 
potential  discretion  but,  with  respect,  he  gave  it 
short  shrift.  There  was  no  discussion  or  analysis  of 
the  merits  of  its  exercise.  He  simply  concluded,  at 
p.  256: 

In  summary,  Ms.  Burke  did  not  accord  this  appellant 
natural  justice.  The  appellant's  recourse  was  to  seek 
review  of  Ms.  Burke's  decision.  She  failed  to  do  so. 
That  decision  is  binding  upon  her  and  her  employer. 

In  my  view  it  was  an  error  of  principle  not  to 
address  the  factors  for  and  against  the  exercise  of 


.  .  .  L'exercice  du  pouvoir  discretionnaire  doit  tenir 
compte  des  realites  propres  a  chaque  affaire  et  non  de 
preoccupations  abstraites,  qui  sont  presentes  dans  prati- 
quement  tous  les  cas  ou  la  decision  invoquee  au  soutien 
de  la  demande  d'application  a  ete  rendue  par  un  tribunal 
administratif  et  non  par  un  tribunal  judiciaire. 

Voir  egalement  Braithwaite,  precite,  par.  56. 

Les  cours  de  justice  d'autres  pays  du  Common- 
wealth appliquent  des  principes  analogues.  Dans 
P  arret  Arnold  c.  National  Westminster  Bank  pic, 
[1991]  3  All  E.R.  41,  la  Chambre  des  lords  a 
exerce  son  pouvoir  discretionnaire  et  refuse  d'ap- 
pliquer  la  preclusion  decoulant  d'une  question  deja 
tranchee  a  Pegard  d'une  sentence  arbitrale.  Voici 
ce  qu'a  dit  lord  Keith  of  Kinkel,  a  la  p.  50  : 

[TRADUCTION]  L'une  des  raisons  d'etre  de  la  preclusion 
etant  de  rendre  justice  aux  parties,  il  est  loisible  aux 
cours  de  justice  de  reconnaitre  que,  dans  certaines  cir- 
constances,  son  application  rigide  produirait  1' effet  con- 
traire.  .  . 

Dans  la  presente  affaire,  le  juge  Rosenberg  a 
mentionne,  aux  p.  248-249,  Pexistence  possible 
d'un  pouvoir  discretionnaire  potentiel  mais,  en 
toute  deference,  il  ne  s'y  est  pas  attarde.  II  n'a  ni 
examine  ni  analyse  le  bien-fonde  de  l'exercice  de 
ce  pouvoir.  II  a  simplement  conclu  ainsi,  a  la 
p.  256  : 

[TRADUCTION]  En  resume,  Mme  Burke  n'a  pas  accorde 
a  l'appelante  le  benefice  des  regies  de  justice  naturelle. 
Le  recours  qui  s'offrait  a  cette  derniere  etait  de  deman- 
der  la  revision  de  la  decision  de  l'agente.  Elle  ne  l'a  pas 
fait.  Elle  et  son  employeur  sont  lies  par  cette  decision. 

Je  suis  d'avis  que  la  Cour  d'appel  a  commis  une 
erreur  de  principe  en  omettant  de  soupeser  les  fac- 
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the  discretion  which  the  court  clearly  possessed. 
This  is  not  a  situation  where  this  Court  is  being 
asked  by  an  appellant  to  substitute  its  opinion  for 
that  of  the  motions  judge  or  the  Court  of  Appeal. 
The  appellant  is  entitled  at  some  stage  to  appropri- 
ate consideration  of  the  discretionary  factors  and  to 
date  this  has  not  happened. 


The  list  of  factors  is  open.  They  include  many  of 
the  same  factors  listed  in  Maybrun  in  connection 
with  the  rule  against  collateral  attack.  A  similarly 
helpful  list  was  proposed  by  Laskin  J. A.  in  Minott, 
supra.  The  objective  is  to  ensure  that  the  operation 
of  issue  estoppel  promotes  the  orderly  administra- 
tion of  justice  but  not  at  the  cost  of  real  injustice  in 
the  particular  case.  Seven  factors,  discussed  below, 
are  relevant  in  this  case. 


(a)  The  Wording  of  the  Statute  from  which  the 
Power  to  Issue  the  Administrative  Order 
Derives 

In  this  case  the  ESA  includes  s.  6(1)  which  pro- 
vides that: 

No  civil  remedy  of  an  employee  against  his  or  her 
employer  is  suspended  or  affected  by  this  Act.  [Empha- 
sis added.] 

This  provision  suggests  that  at  the  time  the 
Ontario  legislature  did  not  intend  ESA  proceedings 
to  become  an  exclusive  forum.  (Recent  amend- 
ments to  the  Act  now  require  an  employee  to  elect 
either  the  ESA  procedure  or  the  court.  Even  prior 
to  the  new  amendments,  however,  a  court  could 
properly  conclude  that  relitigation  of  an  issue 
would  be  an  abuse:  Rasanen,  supra,  per  Morden 
A.C.J.O.,  at  p.  293,  Carthy  J.A.,  at  p.  288.) 


teurs  favorables  et  defavorables  a  l'exercice  du 
pouvoir  discretionnaire  dont  elle  etait  clairement 
investie.  II  ne  s'agit  pas  d'un  cas  oil  notre  Cour  est 
invitee  par  la  partie  appelante  a  substituer  son  opi- 
nion a  celle  du  juge  des  requetes  ou  de  la  Cour 
d'appel.  L' appelante  a  droit  a  ce  que,  a  un  certain 
point  dans  le  processus,  on  examine  de  facon 
appropriee  les  facteurs  pertinents  a  l'exercice  du 
pouvoir  discretionnaire,  et  jusqu'a  maintenant  on 
ne  l'a  pas  fait. 

La  liste  de  ces  facteurs  n'est  pas  exhaustive.  Elle 
comporte  bon  nombre  de  ceux  qui  ont  ete  men- 
tionnes  dans  1' arret  Maybrun  en  rapport  avec  la 
regie  prohibant  les  contestations  indirectes.  Le 
juge  Laskin  a  lui  aussi  propose  une  liste  fort  utile 
dans  l'affaire  Minott,  precitee.  L'objectif  est  de 
faire  en  sorte  que  1' application  de  la  preclusion 
decoulant  d'une  question  deja  tranchee  favorise 
1' administration  ordonnee  de  la  justice,  mais  pas 
au  prix  d'une  injustice  concrete  dans  une  affaire 
donnee.  Sept  facteurs,  mentionnes  ci-apres,  sont 
pertinents  dans  la  presente  affaire. 

a)  Le  libelle  du  texte  de  loi  accordant  le  pouvoir 
de  rendre  Vordonnance  administrative 


En  l'espece,  la  LNE  comporte  le  par.  6(1),  qui 
prevoit  ce  qui  suit : 

La  presente  loi  ne  suspend  pas  les  recours  civils  dont 
dispose  un  employe  contre  son  employeur  ni  n'y  porte 
atteinte.  [Je  souligne.] 

Cette  disposition  tend  a  indiquer  que,  a  Fepoque 
pertinente,  le  legislateur  ontarien  n'entendait  pas 
que  le  forum  prevu  par  la  LNE  ait  pour  effet  d'ex- 
clure  tous  les  autres.  (De  recentes  modifications 
apportees  a  la  Loi  obligent  desormais  1' employe  a 
choisir  entre  la  procedure  prevue  par  la  LNE  ou  le 
recours  aux  tribunaux  judiciaires.  Cependant, 
meme  avant  ces  modifications,  les  cours  de  justice 
pouvaient  a  bon  droit  conclure  que  1' engagement 
de  nouvelles  procedures  a  l'egard  d'une  question 
constituait  un  abus  :  Rasanen,  precite,  le  juge  en 
chef  adjoint  Morden  de  la  Cour  d'appel  de  l'Onta- 
rio,  p.  293,  le  juge  Carthy,  p.  288.) 
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While  it  is  generally  reasonable  for  defendants 
to  expect  to  be  able  to  move  on  with  their  lives 
once  one  set  of  proceedings  —  including  any 
available  appeals  —  has  ended  in  a  rejection  of  lia- 
bility, here,  the  appellant  commenced  her  civil 
action  against  the  respondents  before  the  ESA 
officer  reached  a  decision  (as  was  clearly  author- 
ized by  the  statute  at  that  time).  Thus,  the  respon- 
dents were  well  aware,  in  law  and  in  fact,  that  they 
were  expected  to  respond  to  parallel  and  to  some 
extent  overlapping  proceedings. 

(b)  The  Purpose  of  the  Legislation 

The  focus  of  an  earlier  administrative  proceed- 
ing might  be  entirely  different  from  that  of  the  sub- 
sequent litigation,  even  though  one  or  more  of  the 
same  issues  might  be  implicated.  In  Bugbusters, 
supra,  a  forestry  company  was  compulsorily 
recruited  to  help  fight  a  forest  fire  in  British 
Columbia.  It  subsequently  sought  reimbursement 
for  its  expenses  under  the  B.C.  Forest  Act, 
R.S.B.C.  1979,  c.  140.  The  expense  claim  was 
allowed  despite  an  allegation  that  the  fire  had  been 
started  by  a  Bugbusters  employee  who  carelessly 
discarded  his  cigarette.  (This,  if  proved,  would 
have  disentitled  Bugbusters  to  reimbursement.) 
The  Crown  later  started  a  $5  million  negligence 
claim  against  Bugbusters,  for  losses  occasioned  by 
the  forest  fire.  Bugbusters  invoked  issue  estoppel. 
The  court,  in  the  exercise  of  its  discretion,  denied 
relief.  One  reason,  per  Finch  J.A.,  at  para.  30,  was 
that 


a  final  decision  on  the  Crown's  right  to  recover  its 
losses  was  not  within  the  reasonable  expectation  of 
either  party  at  the  time  of  those  [reimbursement]  pro- 
ceedings [under  the  Forest  Act] . 

A  similar  point  was  made  in  Rasanen,  supra,  by 
Carthy  J. A.,  at  p.  290: 

It  would  be  unfair  to  an  employee  who  sought  out 
immediate  and  limited  relief  of  $4,000,  forsaking  dis- 


Bien  qu'il  soit  generalement  raisonnable  pour  un 
defendeur  d'escompter  pouvoir  tourner  la  page 
apres  des  procedures  —  y  compris  tout  appel  pos- 
sible —  au  terme  desquelles  sa  responsabilite  n'a 
pas  ete  retenue,  en  l'espece  l'appelante  a  intente 
son  action  civile  contre  les  intimes  avant  que 
l'agente  des  normes  d'emploi  n'ait  rendu  sa  deci- 
sion (comme  l'y  autorisait  clairement  la  loi  perti- 
nente  a  l'epoque).  En  consequence,  les  intimes 
savaient  parfaitement,  en  droit  et  en  fait,  qu'ils 
devaient  se  defendre  dans  des  procedures  paral- 
lels se  chevauchant  dans  une  certaine  mesure. 

b)  L'objet  de  la  loi 

II  est  fort  possible  que  le  noeud  d'une  instance 
administrative  soit  totalement  different  de  celui 
d'un  litige  subsequent,  meme  si  une  ou  plusieurs 
des  questions  litigieuses  sont  les  memes.  Dans  1' af- 
faire Bugbusters,  precitee,  une  entreprise  forestiere 
a  ete  conscrite  afin  d'aller  combattre  un  incendie 
de  foret  en  Colombie-Britannique.  Elle  a  par  la 
suite  demande  le  remboursement  de  ses  depenses 
en  vertu  de  la  Forest  Act,  R.S.B.C.  1979,  ch.  140, 
de  cette  province.  On  a  fait  droit  a  sa  demande 
malgre  des  allegations  selon  lesquelles  l'incendie 
avait  ete  cause  par  un  de  ses  employes  qui  aurait 
negligemment  jete  une  cigarette.  (Si  1' allegation 
avait  ete  prouvee,  Bugbusters  n' aurait  pas  eu  droit 
au  remboursement.)  Sa  Majeste  a  par  la  suite 
intente  une  action  en  negligence  de  5  000  000  $ 
contre  Bugbusters  pour  etre  indemnisee  des  pertes 
occasionnees  par  le  feu  de  foret.  Cette  derniere  a 
plaide  la  preclusion  decoulant  d'une  question  deja 
tranchee.  Exercant  son  pouvoir  discretionnaire,  la 
Cour  d' appel  a  refuse  d'appliquer  la  doctrine, 
notamment  pour  le  motif  suivant,  expose  par  le 
juge  Finch,  au  par.  30  : 

[TRADUCTION]  .  .  .  pendant  1' instance  [en  remboursement 
fondee  sur  la  Forest  Act],  aucune  des  parties  ne  pouvait 
raisonnablement  s'attendre  a  ce  qu'il  soit  statue  definiti- 
vement  sur  le  droit  de  Sa  Majeste  d'etre  indemnisee  de 
ses  pertes. 

Une  remarque  au  meme  effet  a  ete  formulee  par  le 
juge  Carthy  dans  1' affaire  Rasanen,  precitee, 
p.  290  : 

[TRADUCTION]  II  serait  injuste  vis-a-vis  d'un  employe 
qui  a  demande  sans  delai  une  indemnite  limitee  de 
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covery  and  representation  in  doing  so,  to  then  say  that 
he  is  bound  to  the  result  as  it  affects  a  claim  for  ten 
times  that  amount. 


A  similar  qualification  is  made  in  the  American 
Restatement  of  the  Law,  Second:  Judgments  2d 
(1982),  vol.  2  §  83(2)(e),  which  refers  to 

procedural  elements  as  may  be  necessary  to  constitute 
the  proceeding  a  sufficient  means  of  conclusively  deter- 
mining the  matter  in  question,  having  regard  for  the 
magnitude  and  complexity  of  the  matter  in  question,  the 
urgency  with  which  the  matter  must  be  resolved,  and  the 
opportunity  of  the  parties  to  obtain  evidence  and  formu- 
late legal  contentions. 

I  am  mindful,  of  course,  that  here  the  appellant 
chose  the  ESA  forum.  Counsel  for  the  respondent 
justly  observed,  with  some  exasperation: 

As  the  record  makes  clear,  Danyluk  was  represented  by 
legal  counsel  prior  to,  at  the  time  of,  and  subsequent  to 
the  cessation  of  her  employment.  Danyluk  and  her  coun- 
sel were  well  aware  of  the  fact  that  Danyluk  had  an  ini- 
tial choice  of  forums  with  respect  to  her  claim  for 
unpaid  commissions  and  wages.  .  .  . 

Nevertheless,  the  purpose  of  the  ESA  is  to  pro- 
vide a  relatively  quick  and  cheap  means  of  resolv- 
ing employment  disputes.  Putting  excessive  weight 
on  the  ESA  decision  in  terms  of  issue  estoppel 
would  likely  compel  the  parties  in  such  cases  to 
mount  a  full-scale  trial-type  offence  and  defence, 
thus  tending  to  defeat  the  expeditious  operation  of 
the  ESA  scheme  as  a  whole.  This  would  under- 
mine fulfilment  of  the  purpose  of  the  legislation. 


(c)  The  Availability  of  an  Appeal 

This  factor  corresponds  to  the  "adequate  alterna- 
tive remedy"  issue  in  judicial  review:  Harelkin, 
supra,  at  p.  592.  Here  the  employee  had  no  right  of 
appeal,  but  the  existence  of  a  potential  administra- 
tive review  and  her  failure  to  take  advantage  of  it 


4  000  $,  renoncant  de  ce  fait  a  la  communication  de  la 
preuve  et  au  droit  d'etre  represente  par  avocat,  de  lui 
opposer  ensuite  qu'il  est  lie  par  le  resultat  de  ce  recours 
et  par  son  effet  sur  la  reclamation  d'une  somme  dix  fois 
plus  elevee. 

Une  reserve  semblable  est  formulee  dans  l'ouvrage 
americain  Restatement  of  the  Law,  Second : 
Judgments  2d  (1982),  vol.  2,  §  83(2)(e),  oil  l'on 
fait  etat 

[TRADUCTION]  .  .  .  des  elements  proceduraux  requis  pour 
que  l'instance  permette  de  regler  decisivement  le  diffe- 
rend,  compte  tenu  de  l'ampleur  et  de  la  complexite  de 
celui-ci,  de  l'urgence  avec  laquelle  il  faut  le  trancher  et 
de  la  possibilite  pour  les  parties  de  recueillir  de  la 
preuve  et  de  formuler  des  arguments  juridiques. 

Je  suis  bien  sur  conscient  du  fait  que,  en  l'es- 
pece,  l'appelante  a  choisi  la  procedure  prevue  par 
la  LNE.  L' avocat  de  l'intimee  a  fait  remarquer  a 
juste  titre,  non  sans  une  certaine  exasperation  : 

[TRADUCTION]  Comme  l'indique  clairement  le  dossier, 
Mme  Danyluk  etait  representee  par  avocat  avant  la  ces- 
sation d'emploi,  au  moment  de  celle-ci  et  par  la  suite. 
Son  avocat  et  elle  savaient  fort  bien  qu'elle  avait  au 
depart  le  choix  du  forum  devant  lequel  presenter  sa 
reclamation  pour  salaire  et  commissions  impayes.  .  . 

Neanmoins,  l'objet  de  la  LNE  est  d'offrir  un 
moyen  relativement  rapide  et  peu  couteux  de 
regler  les  differends  entre  employes  et  employ eurs. 
Accorder  un  poids  excessif  aux  decisions  prises  en 
vertu  de  la  LNE,  dans  le  contexte  de  1' application 
de  la  preclusion  decoulant  d'une  question  deja 
tranchee,  obligerait  vraisemblablement  les  parties, 
en  pareils  cas,  a  preparer  une  demande  et  une 
defense  equivalentes  a  celles  preparees  dans  le 
cadre  d'un  veritable  proces  et  tendrait  ainsi  a  enle- 
ver  a  1' ensemble  du  regime  etabli  par  la  LNE  son 
caractere  expeditif.  Cette  situation  compromettrait 
l'objectif  vise  par  la  loi. 

c)  L' existence  d'un  droit  d'appel 

Ce  facteur  correspond  a  celui  de  1' autre 
«  recours  approprie  »  applicable  en  matiere  de  con- 
trole  judiciaire  :  Harelkin,  precite,  p.  592.  Dans  la 
presente  affaire,  l'employee  ne  disposait  d'aucun 
droit  d'appel,  mais  la  possibilite  d'une  revision 
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must  be  counted  against  her:  Susan  Shoe  Industries 
Ltd.  v.  Ricciardi  (1994),  18  O.R.  (3d)  660  (C.A.), 
at  p.  662. 

(d)  The  Safeguards  Available  to  the  Parties  in 
the  Administrative  Procedure 

As  already  mentioned,  quick  and  expeditious 
procedures  suitable  to  accomplish  the  objectives  of 
the  ESA  scheme  may  simply  be  inadequate  to  deal 
with  complex  issues  of  fact  or  law.  Administrative 
bodies,  being  masters  of  their  own  procedures, 
may  exclude  evidence  the  court  thinks  probative, 
or  act  on  evidence  the  court  considers  less  than 
reliable.  If  it  has  done  so,  this  may  be  a  factor  in 
the  exercise  of  the  court's  discretion.  Here  the 
breach  of  natural  justice  is  a  key  factor  in  the 
appellant's  favour. 


Morden  A.C.J.O.  pointed  out  in  his  concurring 
judgment  in  Rasanen,  supra,  at  p.  295:  "I  do  not 
exclude  the  possibility  that  deficiencies  in  the  pro- 
cedure relating  to  the  first  decision  could  properly 
be  a  factor  in  deciding  whether  or  not  to  apply 
issue  estoppel."  Laskin  J.A.  made  a  similar  point 
in  Minott,  supra,  at  pp.  341-42. 


(e)  The  Expertise  of  the  Administrative  Deci- 
sion Maker 

In  this  case  the  ESA  officer  was  a  non-legally 
trained  individual  asked  to  decide  a  potentially 
complex  issue  of  contract  law.  The  rough-and- 
ready  approach  suitable  to  getting  things  done  in 
the  vast  majority  of  ESA  claims  is  not  the  exper- 
tise required  here.  A  similar  factor  operates  with 
respect  to  the  rule  against  collateral  attack 
(Maybrun,  supra,  at  para.  50): 


administrative  et  l'omission  de  s'en  prevaloir  doi- 
vent  etre  retenues  contre  elle  :  Susan  Shoe  Indus- 
tries Ltd.  c.  Ricciardi  (1994),  18  O.R.  (3d)  660, 
(C.A.),  p.  662. 

d)  Les  garanties  offertes  aux  parties  dans  le 
cadre  de  V instance  administrative 

Comme  il  a  ete  mentionne  precedemment,  la 
procedure  expeditive  propre  a  permettre  la  realisa- 
tion des  objectifs  de  la  LNE  peut  tout  simplement 
ne  pas  convenir  pour  l'examen  de  complexes  ques- 
tions de  fait  ou  de  droit.  Etant  maitres  de  leur  pro- 
cedure, les  organismes  administratifs  peuvent 
ecarter  des  elements  de  preuve  que  les  cours  de 
justice  estiment  probants  ou  encore  agir  sur  le  fon- 
dement  d'elements  que  ces  dernieres  ne  jugent  pas 
fiables.  Si  cela  s'est  produit,  il  peut  s'agir  d'un  fac- 
teur  a  prendre  en  compte  dans  l'exercice  du  pou- 
voir  discretionnaire  de  la  cour.  En  l'espece,  le 
manquement  aux  regies  de  justice  naturelle  est  un 
facteur  cle  en  faveur  de  l'appelante. 

Dans  P affaire  Rasanen,  precitee,  p.  295,  le  juge 
en  chef  adjoint  Morden  a  souligne  le  point  suivant, 
dans  ses  motifs  de  jugement  concourants  :  [TRA- 
DUCTION] «  Je  n'exclus  pas  la  possibilite  que  des 
lacunes  dans  la  procedure  ayant  conduit  a  la  pre- 
miere decision  puissent  a  juste  titre  constituer  un 
facteur  dans  la  decision  d'appliquer  ou  non  la  pre- 
clusion decoulant  d'une  question  deja  tranchee.  » 
Le  juge  Laskin  de  la  Cour  d'appel  de  POntario  a 
tenu  des  propos  analogues  dans  l'affaire  Minott, 
precitee,  p.  341-342. 

e)  L' expertise  du  decideur  administratif 


Dans  la  presente  affaire,  Pagente  des  normes 
d'emploi,  qui  n'avait  aucune  formation  juridique, 
etait  appelee  a  trancher  une  question  potentielle- 
ment  complexe  en  matiere  de  droit  des  contrats. 
L'approche  expeditive  qui  convient  pour  la  grande 
majorite  des  demandes  fondees  sur  la  LNE  n'est 
pas  le  genre  d'expertise  requise  en  l'espece.  Un 
facteur  similaire  s'applique  a  Pegard  de  la  regie 
prohibant  les  contestations  indirectes  {Maybrun, 
precite,  par.  50)  : 
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.  .  .  where  an  attack  on  an  order  is  based  on  considera- 
tions which  are  foreign  to  an  administrative  appeal 
tribunal's  expertise  or  raison  d'etre,  this  suggests, 
although  it  is  not  conclusive  in  itself,  that  the  legislature 
did  not  intend  to  reserve  the  exclusive  authority  to  rule 
on  the  validity  of  the  order  to  that  tribunal. 

(f)  The  Circumstances  Giving  Rise  to  the  Prior 
Administrative  Proceedings 

In  the  appellant's  favour,  it  may  be  said  that  she 
invoked  the  ESA  procedure  at  a  time  of  personal 
vulnerability  with  her  dismissal  looming.  It  is 
unlikely  the  legislature  intended  a  summary  proce- 
dure for  smallish  claims  to  become  a  barrier  to 
closer  consideration  of  more  substantial  claims. 
(The  legislature's  subsequent  reduction  of  the 
monetary  limit  of  an  ESA  claim  to  $10,000  is  con- 
sistent with  this  view.)  As  Laskin  J. A.  pointed  out 
in  Minott,  supra,  at  pp.  341-42: 


.  .  .  employees  apply  for  benefits  when  they  are  most 
vulnerable,  immediately  after  losing  their  job.  The 
urgency  with  which  they  must  invariably  seek  relief 
compromises  their  ability  to  adequately  put  forward 
their  case  for  benefits  or  to  respond  to  the  case  against 
them  .... 


On  the  other  hand,  in  this  particular  case  it  must 
be  said  that  the  appellant  with  or  without  legal 
advice,  included  in  her  ESA  claim  the  $300,000 
commissions,  and  she  must  shoulder  at  least  part 
of  the  responsibility  for  her  resulting  difficulties. 


(g)  The  Potential  Injustice 

As  a  final  and  most  important  factor,  the  Court 
should  stand  back  and,  taking  into  account  the 
entirety  of  the  circumstances,  consider  whether 
application  of  issue  estoppel  in  the  particular  case 
would  work  an  injustice.  Rosenberg  J. A.  con- 
cluded that  the  appellant  had  received  neither 
notice  of  the  respondent's  allegation  nor  an  oppor- 
tunity to  respond.  He  was  thus  confronted  with  the 


.  .  .  le  fait  que  la  contestation  de  l'ordonnance  repose  sur 
des  considerations  etrangeres  a  1' expertise  ou  a  la  raison 
d'etre  d'une  instance  administrative  d'appel  suggere, 
sans  toutefois  etre  determinant  en  lui-meme,  que  le 
legislateur  n'a  pas  voulu  reserver  a  cette  instance  le  pou- 
voir  exclusif  de  se  prononcer  sur  la  validite  de  l'ordon- 
nance. 

f)  Les  circonstances  ayant  donne  naissance  a 
V instance  administrative  initiale 

Un  argument  qui  peut  etre  avance  en  faveur  de 
l'appelante  est  qu'elle  s'est  prevalue  du  recours 
fonde  sur  la  LNE  a  un  moment  ou  l'imminence  de 
son  congediement  faisait  d'elle  une  personne  vul- 
nerable. II  est  peu  probable  que  le  legislateur  ait 
voulu  qu'une  procedure  sommaire  applicable  a  la 
reclamation  de  petites  sommes  fasse  obstacle  a 
l'examen  approfondi  de  reclamations  plus  conside- 
rables. (La  decision  ulterieure  du  legislateur  de 
plafonner  a  10  000  $  les  reclamations  pouvant  etre 
presentees  en  vertu  de  la  LNE  concorde  avec  cette 
interpretation.)  Comme  l'a  fait  observer  le  juge 
Laskin  dans  1' arret  Minott,  precite,  p.  341-342  : 

[TRADUCTION]  ...  les  employes  presentent  une  demande 
au  moment  ou  ils  sont  le  plus  vulnerables,  soit  immedia- 
tement  apres  la  perte  de  leur  emploi.  Le  fait  qu'ils  doi- 
vent  invariablement  agir  rapidement  pour  demander 
reparation  compromet  leur  aptitude  a  presenter  adequa- 
tement  leur  point  de  vue  ou  a  refuter  la  these  de  la  partie 
adverse.  .  . 

Par  contre,  il  convient  de  rappeler  que  dans  la 
presente  affaire  l'appelante,  agissant  alors  de  son 
propre  chef  ou  sur  les  conseils  de  son  avocat,  a 
inclus  dans  sa  demande  fondee  sur  la  LNE  les 
300  000  $  reclames  a  titre  de  commissions  et  elle 
doit  assumer  la  responsabilite  d'au  moins  une  par- 
tie  des  difficultes  resultant  de  cette  decision. 

g)  Le  risque  d' injustice 

Suivant  ce  dernier  facteur,  qui  est  aussi  le  plus 
important,  notre  Cour  doit  prendre  un  certain  recul 
et,  eu  egard  a  1' ensemble  des  circonstances,  se 
demander  si,  dans  1' affaire  dont  elle  est  saisie, 
l'application  de  la  preclusion  decoulant  d'une 
question  deja  tranchee  entrainerait  une  injustice. 
Le  juge  Rosenberg  de  la  Cour  d'appel  a  conclu  que 
l'appelante  n'avait  pas  ete  informee  des  allegations 
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problem  identified  by  Jackson  J.A.,  dissenting,  in 
Iron  v.  Saskatchewan  (Minister  of  the  Environment 
&  Public  Safety),  [1993]  6  W.W.R.  1  (Sask.  C.A.), 
at  p.  21: 


The  doctrine  of  res  judicata,  being  a  means  of  doing  jus- 
tice between  the  parties  in  the  context  of  the  adversarial 
system,  carries  within  its  tenets  the  seeds  of  injustice, 
particularly  in  relation  to  issues  of  allowing  parties  to  be 
heard. 

Whatever  the  appellant's  various  procedural  mis- 
takes in  this  case,  the  stubborn  fact  remains  that 
her  claim  to  commissions  worth  $300,000  has  sim- 
ply never  been  properly  considered  and  adjudi- 
cated. 


On  considering  the  cumulative  effect  of  the 
foregoing  factors  it  is  my  view  that  the  Court  in  its 
discretion  should  refuse  to  apply  issue  estoppel  in 
this  case. 

V.  Disposition 

I  would  therefore  allow  the  appeal  with  costs 
throughout. 

Appeal  allowed  with  costs. 

Solicitors  for  the  appellant:  Lang  Michener, 
Toronto. 

Solicitors  for  the  respondents:  Heenan  Blaikie, 
Toronto. 


de  l'intimee  et  n'avait  pas  eu  la  possibilite  d'y 
repondre.  Le  juge  Rosenberg  etait  done  aux  prises 
avec  le  probleme  signale  par  le  juge  Jackson,  dans 
ses  motifs  dissidents  dans  1' arret  Iron  c. 
Saskatchewan  (Minister  of  the  Environment  & 
Public  Safety),  [1993]  6  W.W.R.  1  (C.A.  Sask.), 
p.  21  : 

[TRADUCTION]  Constituant  un  moyen  de  rendre  justice 
aux  parties  dans  le  contexte  d'une  procedure  contradic- 
toire,  la  doctrine  de  l'autorite  de  la  chose  jugee  porte  en 
elle-meme  le  germe  de  l'injustice,  specialement  lorsque 
le  droit  des  parties  de  se  faire  entendre  est  en  jeu. 

Independamment  des  diverses  erreurs  de  nature 
procedurale  commises  par  l'appelante  en  l'espece, 
il  n'en  demeure  pas  moins  que  sa  reclamation 
visant  des  commissions  totalisant  300  000$  n'a 
tout  simplement  jamais  ete  examinee  et  tranchee 
adequatement. 

Vu  l'effet  cumulatif  des  facteurs  susmentionnes, 
je  suis  d'avis  que  notre  Cour  doit  exercer  son  pou- 
voir  discretionnaire  et  refuser  d'appliquer  en  l'es- 
pece la  preclusion  decoulant  d'une  question  deja 
tranchee. 

V.  Le  dispositif 

Je  suis  d'avis  d'accueillir  le  pourvoi  avec 
depens  devant  toutes  les  cours. 

Pourvoi  accueilli  avec  depens. 

Procureurs  de  l'appelante :  Lang  Michener, 
Toronto. 

Procureurs  des  intimes :  Heenan  Blaikie, 
Toronto. 
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Ethel  Annabelle  Angle  Appellant; 
and 

Minister  of  National  Revenue  Respondent. 

1973:  November  7;  1974:  May  27, 

Present:  Martland,  Judson,  Spence,  Laskin  and 
Dickson  JJ. 

ON  APPEAL  FROM  THE  EXCHEQUER  COURT  OF 
CANADA 

Estoppel — Benefit  from  construction  by  a  con- 
trolled company—Assessment— Alleged  debt  of  tax- 
payer to  the  company — Writ  of  extant  against  the 
taxpayer  as  debtor  of  the  company — Whether  princi- 
ple of  "issue  estoppel''  applicable. 

Appellant,  president  and  controlling  shareholder  of 
Transworld  Explorations  Limited,  caused  the  com- 
pany to  construct  a  pool  house,  with  furniture  and 
fixtures,  at  the  rear  of  her  property.  Six  months  after 
the  foundations  were  in,  appellant  purported  to  lease 
to  the  company  the  whole  of  her  property  for  five 
years  at  one  dollar  per  year.  After  construction  was 
complete,  appellant  leased  the  property  to  the  com 
pany  by  a  second  lease  for  one  year,  at  a  rengal  of 
$6,000  payable  in  monthly  instalments  of  $5(|D.  In 
order  to  create  the  impression  that  the  pool  house  had 
been  paid  for,  the  husband  of  appellant  arranged  a 
bank  loan  of  $50,000  to  appellant.  This  sunj  was 
deposited  to  the  credit  of  the  company,  which  could 
not  withdraw  it  until  the  loan  was  paid.  The  husband 
then  gave  the  appellant  a  cheque  drawn  on  the  com- 
pany's  account  and  signed  by  him  as  agent  for  the 
company  in  order  that  she  could  repay  the  bank  loan, 
which  she  did. 

Appellant  was  assessed  under  s.  8(1 )( c)  of  the 
Income  Tax  Act,  R.S.C.  1952,  c.  148,  $52,243,58  for 
benefits  from  construction  of  the  pool  house,  and 
$5,995,82  for  furniture  and  fixtures.  On  appeal  the 
Exchequer  Court  concluded  that  appellant  had 
received  the  house  as  owner  of  the  freehold  and  that 
the  procedure  employed  by  appellant  did  not  consti- 
tute payment  for  the  house,  and  it  affirmed  the 
assessment  except  for  the  furniture  and  fixtures. 

Some  time  after  these  proceedings  the  Minister  of 
National  Revenue,  in  an  effort  to  collect  arrears  of 
taxes  from  another  company,  obtained  ex  parte  an 
order  for  a  writ  of  extent  in  the  second  degree. 


Ethel  Annabelle  Angle  Appelante; 
et 

Le  Ministre  du  Revenu  National  Intime. 

1973:  le  7  novembre;  1974:  le  27  mai. 

Presents:  Les  Juges  Martland,  Judson,  Spence, 
Laskin  et  Dickson. 

EN  APPEL  DE  LA  COUR  DE  L'ECHIQUIER  DU 
CANADA. 

Fin  de  non-recevoir — Benefice  dec o ul ant  de  cons- 
truction par  line  compagnie  controlee — Cot  is  at  ion — 
Fret  endue  dette  de  la  contribuable  envers  la  compa- 
gnie— Bref  de  saisie  «in  extent »  contre  la  contribuable 
en  tanl  que  debit  rice  de  la  compagnie — Le  principe  de 
I '« issue  estoppel*  est-il  applicable. 

L'appelantc,  presidente  et  actionnaire  controlant  de 
Trans  world  Explorations  Limited,  a  fait  en  sorte  que 
cette  compagnie  coustruise  a  Karri  ere  de  sa  propriete 
un  pavilion  de  bains  avec  mobilier  et  accessoires 
fixes.  Six  mots  apres  que  les  fondations  furent  ache- 
vees,  1'appelante  a  censement  loue  a  la  compagnie  la 
totalite  de  sa  propriete  pour  cinq  ans:.  a  un  dollar  par 
an.  Une  fois  la  construction  terminee,  elle  lui  a  loue  la 
propriete  en  vertu  d'un  second  bail  pour  un  an,  a 
raison  de  $6,000  payable  par  versements  mensuels  de 
$500.  Pour  donner  1  impression  que  1c  pavilion  de 
bains  avait  ete  paye,  le  mari  de  Fappelante  obtint  de 
la  banque  qu "un  pret  de  $50,000  soit  fait  a  Tappe- 
Jante.  Cette  somme  fut  deposee  au  credit  de  la  com- 
pagnie qui  ne  pouvait  la  retirer  avant  que  le  pret  ne 
soit  rembourse.  Le  mari  donna  ensuite  a  Tappelante 
un  cheque  tire  sur  le  compte  de  la  compagnie  et  signe 
par  lui  a  tit  re  de  representant  de  la  compagnie  pour 
qirelle  puisse  rembourser  le  pret  hancaire*  ce  qu'ellc 
fit. 

L 'appelante  fut  cotisee  en  vertu  de  Tart.  8c)  de  la 
Loi  de  rim  pot  sur  le  revenu,  S.R,C.  195  2,  c.  148,  pour 
$52,243.58  pour  benefices  decoulant  de  la  construc- 
tion du  pavilion  de  bains  ainsi  que  $5,995,82  pour 
mobilier  et  accessoires  fixes.  En  appel  la  Cour  de 
rEchiquier  a  conclu  que  1'appelante  avait  recu  le 
pavilion  a  litre  de  proprietaire  de  la  tenure  libre,  que 
le  moyen  employe  par  1'appelante  ne  constituait  pas 
un  paiernent  du  pavilion,  et  elle  a  confirms  la  cotisa- 
tion  sauf  a  regard  des  meubles  et  accessoires  fixes. 

Quelques  temps  apres  ces  procedures,  le  ministre 
du  Revenu  national,  afin  de  percevoir  d'une  autre 
compagnie  des  arrieres  de  taxes,  a  obtenu  ex  parte 
une  ordonnance  pour  bref  de  saisi  « extent »  au  second 
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against  Transworld  as  debtor  of  the  other  company;  a 
writ  of  extent  in  the  third  degree  was  also  issued 
against  appellant  as  debtor  of  Transworld.  Other 
writs  of  extent  were  also  issued,  but  set  aside  follow- 
ing a  motion  to  set  aside;  however,  the  writ  issued 
against  appellant  was  upheld.  The  latter  appealed  this 
decision,  on  the  ground  that  the  judgment  of  the 
Exchequer  Court  rendered  the  matter  of  appellant's 
alleged  indebtedness  res  judicata. 


Held  (S pence  and  Laskin  JJ,  dissenting):  The 
appeal  should  be  dismissed. 

Per  Martland,  Judson  and  Dickson  JJ.:  There  is  a 
distinction  between  the  "cause  of  action  estoppel" 
where  another  action  is  brought  for  the  same  cause  of 
action  as  has  been  the  subject  of  previous  adjudica- 
tion, and  "issue  estoppel"  where,  the  cause  of  action 
being  different,  some  point  or  issue  of  fact  has 
already  been  decided.  The  requirements  of  issue 
estoppel  are  (1)  that  the  same  question  has  been 
decided;  (2)  that  the  judicial  decision  which  is  said  to 
create  the  estoppel  was  final;  and  (3)  that  the  parties 
to  the  judicial  decision  or  their  privies  were  the  same 
persons  as  the  parties  to  the  proceedings  in  which  the 
estoppel  is  raised,  or  their  privies.  The  determination 
on  which  it  is  sought  to  found  the  estoppel  must  be  so 
fundamental  to  the  substantive  decision  that  the  latter 
cannot  stand  without  the  former, 


The  question  to  be  decided  in  these  proceedings 
was  the  existence  of  a  debt  by  Mrs.  Angle  to  Tran- 
sworld, whereas  the  question  in  the  earlier  proceed- 
ings was  the  amount  of  Mrs.  Angle's  income  tax 
assessment,  The  question  not  being  mdem  quest io, 
this  is  not  a  case  of  issue  estoppel. 

The  claim  that  Mrs,  Angle  is  indebted  to  Tran- 
sworld is  founded  upon  her  sworn  statement  during 
examination  for  discovery  in  the  tax  proceedings.  The 
Transworld  balance  sheet  confirmed  her  evidence.  It 
is  not  alleged  and  there  is  no  evidence  to  suggest  that 
she  subsequently  paid  her  debt  to  the  company. 


Per  Spence  and  Laskin  JJ.,  dissenting:  Leave  was 
given  to  refer  to  the  reasons  in  the  original  tax 
judgment  and  they  showed  that  the  pool  house  which 
gave  rise  to  the  "benefit"  was  also  the  foundation  of 


degre  contie  Transworld  en  tant  que  debitrice  de 
1'autre  compagnie;  un  bref  de  saisic  « extent »  au 
troisieme  degre  fut  aussi  emis  contre  Tappelante  en 
tant  que  debitrice  de  Transworld.  D'autres  brefs  de 
saisie  « extent »  furent  aussi  emis,  mais  annules  a  la 
suite  d'unc  rcquete  en  annulation,  alors  que  le  bref 
emis  contre  Tappelante  fut  maintenu.  Celle-ci  en 
appelle  dc  cette  decision,  pour  le  motif  que  le  juge- 
ment  de  la  Com  de  TEchiquier  donne  a  la  question  de 
Texistence  de  la  dette  dont  Tappelante  serait  redeva- 
ble  le  caractere  de  chose  jugee. 

Arret:  <les  Juges  S pence  et  Laskin  etant  dissidents); 
L'appel  doit  etre  rejete. 

Les  Juges  Martland,  Judson  et  Dickson:  II  y  a  une 
distinction  entre  le  principe  de  1'autorite  de  la  chose 
jugee  applicable  lorsqu'une  demande  est  intentee 
pour  la  meme  cause  d'action  que  celle  qui  a  fait 
Tobjet  dhun  jugement  anterieur,  et  cette  theorie  de  la 
fin  de  non-recevoir  qu'on  applique  lorsqu'il  arrive  que 
la  cause  d'action  est  differente  mais  que  des  points  ou 
questions  de  fait  ont  deja  ete  decides.  Les  conditions 
de  Vissue  estoppel  exigent  (1)  que  la  meme  question 
ait  ete  decidee;  (2)  que  la  decision  judiciaire  invoquee 
comme  creant  la  fin  de  non-recevoir  soit  finale;  et,  (3) 
que  les  parties  dans  la  decision  judiciaire  invoquee, 
ou  leurs  ayants  droit,  soient  les  memes  que  les  parties 
e^gagees  dans  1'affaire  oil  la  fin  de  non-recevoir  est 
sqgjlevee,  ou  leurs  ayants  droits.  La  decision  sur 
jaguelle  on  cherche  a  fonder  la  fin  dc  non-recevoir 
dSil  avoir  ete  si  fondamentale  a  la  decision  rendue  sur 
leSfond  meme  du  litige  que  celle-ci  ne  pent  valoir  sans 
celle-la. 

La  question  a  etre  decidee  en  Tespece,  e'est  Texis- 
tence  dhune  dette  de  MmL  Angle  envers  Transworld 
alors  que  la  question  a  etre  decidee  dans  Taffaire 
anterieure  etait  celle  du  montant  de  la  cotisation 
d'impot  de  Mme  Angle.  La  question  n 'etant  pas  eadem 
questio,  il  n'y  a  pas  lieu  d'appliquer  le  principe  de 
Vissue  estoppel. 

La  pretention  suivant  laquelle  Mm"  Angle  a  une 
dette  envers  Transworld  est  fondee  sur  sa  declaration 
sous  serment  durant  Tinterrogatoire  prealabJe  dans 
3'affaire  relative  a  Timpot.  Le  bilan  de  Transworld  au 
3  1  janvier  1969  confirme  son  temoignage,  II  n'est  pas 
allegue  qu'elle  aurait  par  la  suite  paye  sa  dette  envers 
la  compagnie,  et  il  n'y  a  pas  de  preuve  qui  le  donne  a 
penser, 

Les  Juges  Spence  et  Laskin,  dissidents:  Automa- 
tion a  ete  accordee  aux  avocats  representant  les 
parties  de  se  referer  aux  motifs  du  jugement  rendu 
dans  Taffaire  d'impdt  et  ils  ont  reconnu  que  la  pavil- 
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the  debt  allegedly  owing  by  appellant  to  Transworld. 
Further,  the  appellant  and  the  Minister  were  parties 
both  to  the  tax  appeal  and  to  the  present  proceedings, 
into  which  the  appellant  was  drawn  by  the  Minister 
through  a  writ  of  extent,  albeit  they  had  their  origin  in 
a  tax  claim  against  a  third  person.  Because  of  the 
difference  in  the  two  proceedings,  issue  estoppel  is 
what  the  appellant  must  stand  on. 


Issue  estoppel,  as  a  principle,  has  been  recognized 
in  Canadian  law.  The  application  of  this  principle  is 
not  in  any  way  affected  because  it  is  directed  against 
a  Minister  of  the  Crown,  There  is  no  reason  to 
introduce  any  anomalies  or  exceptions  to  its  general 
application  if  the  facts  call  for  it. 

The  Minister's  contention  that  the  pool  house 
transaction  can  be  both  a  benefit  and  a  loan  or  debt  at 
the  same  time  ignores  the  basis  upon  which  he  sought 
and  succeeded  in  his  reassessment  of  the  appellant, 
namely  s.  8(1  )(c).  Any  question  of  a  loan,  arising 
from  the  arrangements  for  a  bank  credit  to  Tran- 
s  wo  rid  which  was  ultimately  repaid  by  a  Trans  wo  rid 
cheque  (leaving  Transworld  and  the  appellant  where 
they  were  before),  was  negated  by  the  Exchequer 
Court  as  having  been  dependent  upon  a  lease  ivhich 
was  ineffective  to  support  it.  A  device  which  f aged  as 
a  defence  to  a  reassessment,  and  so  determined  by  a 
final  judicial  decision,  cannot  be  later  reactivated  as 
between  the  same  parties  to  provide  a  different  basis 
upon  which  ro  attempt  to  capture  the  same  sum 
twice. 


[Angle  vr  Minister  of  National  Revenue,  [1969] 
C.T.C  624;  Thoday  v.  Thoday,  [1964]  P.  181  ;  Hoyst- 
ed  vt  Federal  Commissioner  of  Taxation  (1921),  29 
CL.R.  537,  [1926]  A.C.  155;  Cart  Zeiss  Stiftung  v. 
Rayner  &  Keeler  Ltd,  (No.  2),  [1967]  1  A.C  853; 
Duchess  of  Kingston's  Case  (1776),  20  St.  Tr.  355, 
53  8n;  K.  v.  Mulchings  (1881),  6  Q.B.D.  300;  Society 
of  Medical  Officers  of  Health  v.  Hope,  [1960]  AC, 
551;  Spens  v.  LR.C,  [1970]  3  AIL  E.R.  295;  Curlett  v. 
Minister  of  National  Revenue,  [1961]  Ex.  C.R.  427, 
afL  62  D.T.C.  1320;  R.  v.  Poynton,  [1972]  3  O.R. 
727;  Attorney  General  for  Trinidad  and  Tobago  v. 
Enriche,  [1 893]  A.C  5 1 8,  referred  to.] 


Ion  de  bains  qui  avait  constitue  le  «benefice»  etait 
aussi  le  fondement  de  la  dette  qu'on  aliegue  etre  due 
par  Tappelante  a  Transworld.  De  plus  Tappelante  et  le 
Ministre  se  trouvent  a  avoir  ete  parties  tant  a  Fappel 
en  matiere  d'impot  qu'aux  procedures  en  l'espece, 
dans  lesquelles  Tappelante  a  ete  plongee  par  le  Minis- 
tre au  moyen  d'un  bref  de  saisie  «extent»  bien  qu'el- 
les  aient  pris  naissance  dans  une  reclamation  d'impot 
contre  une  tierce  personne.  A  cause  de  la  difference 
qui  existe  entre  les  deux  instances,  c'est  sur  Vissue 
estoppel  que  1'appelante  doit  s'appuyer. 

L'issue  estoppel,  en  tant  que  principe  est  reconnu 
dans  le  droit  canadien.  L 'application  de  ce  principe 
n'est  pas  atteinte  parce  qu'il  est  invoque  a  rencontre 
d'un  ministre  de  la  Couronne.  II  n7y  a  aueune  raison 
d'introduire  des  anomalies  ou  des  exceptions  a  son 
application  generale  si  les  fairs  permettent  de 
Finvoquer. 

La  pretention  du  Ministre  que  la  transaction  rela- 
tive au  pavilion  de  bains  peut  etre  a  Ja  fois  un 
benefice  et  un  emprunt  ou  une  dette  en  meme  temps 
ne  tient  pas  compte  du  fondement  sur  lequel  il  a 
voulu  et  obtenu  la  nouvelie  cotisation  qu'il  recher- 
chait  a  regard  de  Tappelante,  soil  Tart,  8(l)c).  Toute 
evocation  d'un  pret,  resultant  des  dispositions  prises 
pour  que  la  banque  emette  en  faveur  de  Transworld 
un  credit  qui  en  definitive  a  ete  rembourse  par  un 
cheque  de  Transworld  (laissant  Transworld  et  1'appe- 
lante dans  la  situation  ou  eiles  etaient  auparavant),  a 
ete  repoussee  par  la  Cour  de  Thchiquisr  com  me 
subordonnee  a  un  bail  qui  ne  pouvait  efficacement  lui 
servir  de  fondement.  Un  expedient  qui  a  faiJli  com  me 
moyen  de  defense  a  rencontre  d'ime  nouvelie  cotisa- 
tion, et  qui  est  done  regie  par  une  decision  judiciaire 
finale  ne  peut  etre  par  la  suite  reactive  entre  les 
memes  parties  de  facon  a  fournir  une  base  different^ 
sur  laquelle  tenter  de  capturer  la  meme  somme  une 
seconde  fois 

[  Arrets  mentionnes:  Angle  v.  Minister  of  National 
Revenue,  [1969]  CT.C.624;  Thoday  v.  Thoday, 
[1964]  P.  181;  Hoysted  v.  Federal  Commissioner  of 
Taxation  (1921),  29  Cl.R,  537,  [1926]  A,C.  155; 
Carl  Zeiss  Stiftung  c,  Rayner  &  Keeler  Ltd,  (No.  2), 
[  i967 ]  1  A.C.  853;  Duchess  of  Kingston's  Case 
(1776),  20  St.Tr.  355,  538n;  J?,  v.  Hutchings  (1881 ),  6 
Q.B.D.  300;  Society  of  Medical  Officers  of  Health  v. 
Hope,  [1960]  A.C,  55  1 ;  Spens  v.  I.R.C.,  [1970]  3  Ail. 
E.R.  295;  Curlett  c.  Le.  ministre  du  Revenu  national, 
[1961]  R.C.E.  427,  conf.  62  DXC  1320;  R,  c.  Poyn- 
ton, [1972]  3  O.R.  727;  Attorney  General  for  Trinidad 
and  Tobago  v.  Enriche,  [1893]  A.C.  5 18  J 
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APPEAL  from  a  judgment  of  the  Exchequer 
Court  of  Canada  ordering  that  a  writ  of  extent 
be  issued.  Appeal  dismissed,  Spence  and  Laskin 
JJ.  dissenting, 

C,  C,  Sturrock.  for  the  appellant. 

N.  A,  Chalmers,  Q.C.,  and  G<  O,  Eggertson> 
for  the  respondent. 

The  judgment  of  Martland,  Judson  and  Dick- 
son JJ.  was  delivered  by 

Dickson  J. — In  early  1966  Mrs.  Angle 
caused  Transworld  Explorations  Limited,  a 
company  of  which  she  was  president  and  con- 
trolling shareholder,  to  construct  at  the  expense 
of  the  company,  an  indoor  swimming  pool, 
sauna  bath,  mineral  bath,  barbecue,  bar,  fire- 
place, sitting  room  and  office  at  the  rear  of 
property  owned  by  her  on  Stevens  Drive  in 
West  Vancouver,  British  Columbia.  The  then  s. 
8(1)  (c)  of  the  Income  Tax  Act  provided  that 
where  a  benefit  or  advantage  was  conferred  on 
a  shareholder  by  a  corporation  the  amount  or 
value  would  be  included  in  computing  the 
income  of  the  shareholder  and,  acting  under  the 
section,  the  taxing  authorities  added  to  Mrs, 

Angle's  income  for  the  years  1966  and  J  967  a 

total  of  $52,243.58  for  benefits  from  construc- 
tion of  the  pool  house  and  $5,995.82  for  furni- 
ture and  fixtures,  Mrs.  Angle  appealed  the 
assessment.  The  appeal  was  heard  by  Sheppard 
D.J.  in  the  Exchequer  Court  of  Canada1  and 
judgment  was  delivered  on  November  17,  1969- 
The  judge  defined  what  he  referred  to  as  the 
basic  issues  in  these  words: 


That  the  pool  house  (i)  was  received  by  the  appellant 
as  lessor  not  as  "shareholder"  within  Section  8{l)(c), 
(ii)  was  paid  for  by  the  appellant  and  therefore  was 
not  Lla  benefit  or  advantage"  (hi)  or  in  any  event  was 
a  benefit  received  only  on  expiration  of  a  1  msc, 
therefore  not  in  1966  or  1967  but  in  1968. 

The  short  facts  and  the  manner  in  which  the 
judge  disposed  of  each  of  the  issues  foilow: 

 o — 

'  [1969]  CT.C  624. 


APPEL  d'un  jugement  de  la  Cour  de  TEchi- 
quier  du  Canada  ordonnant  remission  dTun  bref 
de  saisie  «extent».  Appel  re j ete,  les  Juges 
Spence  et  Laskin  etant  dissidents. 

C,  C.  Sturrock,  pom  Tappelante. 

N.  A.  Chalmers,  c.r.,  et  C.  O.  Eggertson,  pour 
rintime, 

Le  jugement  des  Juges  Martland,  Judson  et 
Dickson  a  ete  rendu  par 

Le  Juge  Dickson— Au  debut  de  1966,  Mme 
Angle  a  fait  en  sorte  que  Transworld  Explora- 
tions Limited,  une  compagnie  dont  elle  etait 
presidente  et  actionnaire  controlant,  construise 
a  Tarriere  de  la  propriete  que  Mmc  Angle  posse- 
dait  sur  Stevens  Drive  a  West  Vancouver, 
Colombie-Britannique,  une  piscine  interieure, 
sauna,  bain  d'eau  thermale,  barbecue,  bar, 
foyer,  vivoir  et  bureau.  A  cette  epoque-la  TaL  c) 
du  par.  (1)  de  Tart,  8  de  la  Lot  de  V imp  at  sur  le 
revenu  prevoyait  que  lorsqu'un  benefice  ou  un 
avantage  etait  attribue  a  un  actionnaire  par  une 
corporation,  le  montant  ou  la  valeur  en  Tespece 
dSvait  etre  inclus  dans  le  calcul  du  revenu  de 

CO 

J'actionnaire,  et  invoquant  cet  article  les  fonc- 
ti&nnaires  du  fisc  ajouterent  au  revenu  de  M™ 
Atfigle  des  annees  1966  et  1967  un  total  de 
$52,243  .58  pour  benefices  decoulant  de  la  cons- 
truction du  pavilion  de  bains,  ainsi  que 
$5,995.82  pour  mobilier  et  accessoires  fixes. 
Mmc  Angle  en  appel  a  de  la  cotisation.  L'appel 
fut  entendu  par  M.  le  Juge  suppleant  Sheppard 
en  Cour  de  TEchiquier  du  Canada1  et  jugement 
fut  rendu  le  17  novembre  1969,  Le  juge  a  defini 
comme  suit  ce  qu'il  a  appele  les  questions 
fondamentales: 

Que  le  pavilion  de  bains  (i)  a  ete  regu  par  Fappelante 
en  qualite  de  bailleur  et  non  «d'actionnaire»  au  sens 
de  Particle  8(1  )c),  (ii)  qui!  a  etc  paye  par  Tappelante, 
et  ne  constituait  done  pas  «un  benefice  ou  un  avan- 
tage^ ,  (iii)  et  que  de  toute  facon,  il  s'agissait  d'un 
benefice  recu  seulernent  a  1 'expiration  du  bail,  soit  en 
1968  et  non  en  1966  et  1967. 

Voici  maintenant  Texpose  sommaire  des  fails  et 
la  f aeon  dont  le  juge  a  decide  chacune  des 
questions: 

1  [\969]  CT.C  624 
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(i)  On  November  I,  1966,  six  months  after 
the  foundations  of  the  pool  house  were  built  and 
after  receiving  advice  that  the  value  of  the  pool 
house  might  be  added  to  her  income,  Mrs.  Angle 
purported  to  lease  to  Transworld  the  whole  of 
her  lot  on  Stevens  Drive  for  a  term  of  five  years 
at  a  rental  of  one  dollar  per  year.  A  year  later, 
on  November  27,  1967,  after  the  pool  house 
had  been  constructed,  a  second  lease  was 
entered  into  whereby  she  purported  to  lease  the 
property  to  Transworld  for  a  term  of  one  year  at 
a  rental  of  $6,000  payable  $500  per  month.  The 
judge  held  that  the  pool  house  was  not  received 
by  Mrs,  Angle  as  lessor  because  it  was  let  into 
the  soil:  that  is,  construction  was  begun  before 
there  was  any  lease;  the  leases  did  not  operate 
to  divest  Mrs.  Angle  of  the  poo]  house  vested  in 
her  as  owner  of  the  freehold  and  accordingly 
the  benefit  was  not  received  by  her  as  lessor  but 
as  owner. 


(ii)  The  scheme  by  which  it  was  sought  to 
create  the  impression  that  Mrs.  Angle  ha<f  paid 
for  the  pool  house  took  this  form.  Her  husband 
arranged  for  the  Toronto-Dominion  BaSk  to 
loan  her  $50,000  on  December  27,  1967.  The 
proceeds  of  the  loan  were  deposited  to  the 
credit  of  Transworld  but,  as  the  money  was 
assigned  to  the  bank  as  security  for  the  loan,  it 
could  not  be  withdrawn  by  Transworld  until  the 
loan  was  paid.  In  February  1968  Mr,  Angle  gave 
Mrs.  Angle  a  cheque  for  $50,000  drawn  on  the 
Transworld  account  and  signed  by  him  as  agent 
for  the  company  with  which  she  repaid  the  bank 
loan.  The  judge  rightly  concluded  that  this  trum- 
pery did  not  amount  to  payment  for  the  pool 
house. 


(iii)  The  judge  rejected  Mrs.  Angle's  conten- 
tion that  no  benefit  would  vest  in  her  until  the 
expiration  of  the  lease,  holding  that  the  benefit 
vested  not  by  virtue  of  an  assignment  or  con- 
veyance by  the  lessee,  but  by  virtue  of  Mrs, 


(l)  Le  ler  novembre  1966,  six  mois  apres 
1'achevement  des  fondations  du  pavillor?  de 
bains  et  apres  qu  1on  lui  eut  appris  que  la  valeur 
du  pavilion  pourrait  etre  ajoutee  a  son  revenu, 
Mmc  Angle  a  censement  ioue  a  Transworld  la 
totalite  de  son  lot  sur  Stevens  Drive,  pour  une 
periode  de  cinq  ans  au  loyer  d'un  dollar  par  an, 
Un  an  plus  tard,  le  27  novembre  1967,  apres 
que  la  construction  de  la  piscine  eut  ete  termi- 
nee,  un  second  bail  est  mtervenu  en  verty 
duquel  la  propriete  etait  censement  louee  a 
Transworld  par  Mmc  Angle  pour  une  periode 
d'un  an,  en  contrepartie  d'un  loyer  de  $6,000 
payable  par  versements  mensueJs  de  $500. 
juge  a  decide  que  Mme  Angle  n'avait  pas  itqu  le 
pavilion  de  bains  a  litre  de  bailleur  parce  que  le 
pavilion  avait  ete  Ioue  incorpore  au  sol;  e'est-a- 
dire,  la  construction  avait  debute  avant  qu'il  n'y 
ait  de  bail;  les  baux  n'avaient  pas  eu  pour  effet 
de  priver  Mmc  Angle  du  pavilion  de  bains  devolu 
a  elle  en  sa  qualite  de  proprietaire  de  la  tenure 
libre  (freehold)  du  fonds  et,  par  consequent, 
e'est  a  litre  de  proprietaire  et  r-on  de  bailleur 
qu'elle  avait  regu  le  benefice, 

(ii)  Le  plan  congu  pour  donner  '/impression 
que  Mm€  Angle  avait  paye  He  pavilion  de  bains  a 
ete  mis  a  execution  de  la  fagon  suivante.  Le 
mari  fit  les  arrangements  necessaires  pour  que 
la  Banque  Toronto-Dominion  prete  $50,000  a 
Mme  Angle  le  27  decembre  1967.  La  somme 
provenant  de  cet  emprunt  fut  deposee  au  credit 
de  Transworld  mais,  comme  Fargent  avait  ete 
cede  a  la  banque  en  garantie  du  pret,  Trans- 
world ne  pouvait  pas  le  retirer  avant  que  ie  pret 
soil  rembourse.  Au  mois  de  fevrier  3  968,  M, 
Angle  donna  a  Mme  Angle  un  cheque  de  $50,000 
tire  sur  le  compte  de  Transworld  et  signe  par  lui 
a  litre  de  represent  ant  de  la  compagnie,  et  Mme 
Angle  remboursa  le  pret  bancaire  au  moyen  de 
ce  cheque.  Le  juge  a  conclu  a  bon  droit  que  cet 
artifice  ne  constituait  pas  un  paiement  du  cout 
de  la  piscine. 

(iii)  Le  juge  a  rejete  la  prevention  de  Mme 
Angle  selon  laquelle  aucun  benefice  ne  devait 
etre  devolu  a  cette  derniere  avant  1 'expiration 
du  bail,  decidant  que  le  benefice  lui  avait  ete 
devolu  non  pas  du  fait  d'une  cession  ou  trans- 
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Angle  being  the  owner  of  the  freehold  on  which 
the  building  was  erected.  In  the  result  the  judge 
dismissed  the  appeal  and  confirmed  the  assess- 
ment except  as  to  furniture  and  fixtures. 

Some  time  after  the  proceedings  in  the  Ex- 
chequer Court,  the  Minister  of  National  Reve- 
nue sought  to  collect  arrears  of  taxes  amounting 
to  $40,266.71  from  a  company,  Kansas  City 
Traders  Ltd.,  and  obtained  a  Writ  of  Extent 
ordering  the  sheriff  of  the  County  of  Vancouver 
to  extend  and  seize  the  assets  of  that  company 
in  the  amount  of  the  arrears.  There  being  small 
prospect  of  collecting  directly  from  Kansas  City 
Traders,  the  Minister  obtained  ex  parte  an  order 
for  the  issuance  of  a  Writ  of  Extent  in  the 
Second  Degree  against  Transworld  in  the 
amount  of  $40,266 .71,  Transworld  being  indebt- 
ed to  Kansas  City  Traders;  a  Writ  in  the  Third 
Degree  against  Mrs.  Angle  in  the  amount  of 
$34,612.33,  on  the  allegation  that  Mrs.  Angle 
was  indebted  to  Transworld  in  this  sum;  a  Writ 
of  Extent  in  the  Fourth  Degree  against  Mr.  and 
Mrs.  Adolf  Franz  Bauer,  purchasers  in  1968  of 

the  Stevens  Drive  property  from  Mrs.  Angle; 
and  a  Writ  of  Extent  in  the  Fifth  Degree  against 
the  legal  firm  which  acted  for  Mrs.  Angle  on  the 
sale,  A  motion  was  brought  before  Sheppard 
D.J.  to  set  aside  the  writs  issued  against  Mrs, 
Angle,  against  Mr.  and  Mrs.  Bauer  and  against 
the  legal  firm.  As  a  result,  the  writs  against  Mr. 
and  Mrs,  Bauer  and  against  the  legal  firm  were 
set  aside  but  the  writ  against  Mrs.  Angle 
allowed  to  stand,  An  appeal  has  now  been  taken 
to  this  Court  on  behalf  of  Mrs,  Angle,  the  main 
ground  being  that  the  judgment  of  the  Excheq- 
uer Court  rendered  the  matter  of  Mrs,  Angle's 
alleged  indebtedness  to  Transworld  res  judicata. 


In  earlier  times  res  judicata  in  its  operation  as 
estoppel  was  referred  to  as  estoppel  by  record, 
that  is  to  say,  estoppel  by  the  written  record  of 
a  court  of  record,  but  now  the  generic  term 
more   frequently   found   is   estoppel   per  rem 


port  par  le  locataire,  mais  du  fait  de  sa  qualite 
de  proprietaire  de  la  tenure  libre  du  bien-fonds 
sur  lequel  le  batiment  avail  ete  erige.  Le  juge  a 
rejete  Fappel  et  confirme  la  cotisation  sauf  a 
Fegard  des  meubles  et  des  accessoires  fixes. 

Quelque  temps  apres  les  procedures  en  Cour 
de  VEchiquier,  le  ministre  du  Revenu  national  a 
tcnte  de  percevoir  d'une  compagnie,  Kansas 
City  Traders  Ltd.,  des  arrieres  de  taxes  s'ele- 
vant  a  $40,266.71,  et  il  a  obtenu  un  bref  de 
saisie  « ex  tent »  ordonnant  au  sheriff  du  comte 
de  Vancouver  d'evaluer  et  de  saisir  les  biens  de 
cette  compagnie-la  pour  le  montant  des  arrieres. 
La  possibility  de  percevoir  le  montant  directe- 
ment  de  Kansas  City  Traders  s'averant  mince, 
le  Ministre  a  obtenu  ex  parte  une  ordonnance 
prevoyant  remission  d'un  bref  de  saisie 
«extent»  au  second  degre  contre  Transworld 
pour  le  montant  de  $40,266.71,  Transworld 
etant  debitrice  de  Kansas  City  Traders;  un  bref 
de  troisieme  degre  contre  M™  Angle  pour  le 
montant  de  $34,612.33,  sur  allegation  que  cette 
derniere  etait  debitrice  de  Transworld  pour  cette 
somme;  un  bref  de  saisie  «extent»  au  quatrieme 

degre  contre  M,  et  Mmc  Adolf  Franz  Bauer,  qui 
#i  1968  avaient  achete  de  MlllL'  Angle  la  pro- 
priety de  Stevens  Drive;  et  un  bref  de  saisie 
<§extent»  au  cinquieme  degre  contre  Tetude 
d'avocats  qui  avait  represents  Mnie  Angle  lors  de 
la  vente  de  la  propriete,  Devant  le  Juge  sup- 
pleant  Sheppard  on  presenta  une  requete  en  vue 
de  faire  annuler  les  brefs  emis  contre  Mm£ 
Angle,  contre  M.  et  Mmc  Bauer  et  contre  Fetude 
d'avocats.  Les  brefs  emis  contre  M.  et  Mmc 
Bauer  et  contre  Fetude  d'avocats  furent  annules 
mats  le  bref  emis  contre  MmiJ  Angle  fut  maintenu 
en  vigueur.  Un  appel  est  maintenant  interjete 
devant  cette  Cour  au  nom  de  Mmt  Angle,  le 
motif  principal  etant  que  le  jugement  de  la  Cour 
de  FEchiquier  donne  a  la  question  de  Fexistence 
d'une  dette  dont  serait  redevable  Mm£  Angle 
en  vers  Transworld,  le  caractere  de  chose  jugee. 

Anciennement,  Ja  chose  jugee  en  tant  que  fin 
de  non-recevoir  (estoppel)  etait  appelee  estoppel 
by  record,  e'est-a-dire,  une  fin  de  non-recevoir 
de  par  Feffet  des  registres  et  proces-verbaux 
d'une    cour   d 'archives,   mais   maintenant  on 
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judicatam.  This  form  of  estoppel,  as  Diplock 
L.J.  said  in  Thoday  v.  Thoday2  3  at  p.  198,  has 
two  species,  The  first,  "cause  of  action  estop- 
pel", precludes  a  person  from  bringing  an  action 
against  another  when  that  same  cause  of  action 
has  been  determined  in  earlier  proceedings  by  a 
court  of  competent  jurisdiction.  We  are  not  here 
concerned  with  cause  of  action  estoppel  as  the 
Minister's  present  claim  that  Mrs.  Angle  is 
indebted  to  Transworld  in  the  sum  of 
$34,612.33  is  obviously  not  the  cause  of  action 
which  came  before  the  Exchequer  Court  in  the 
s.  8(l)(c)  proceedings.  The  second  species  of 
estoppel  per  rem  judicatam  is  known  as  ''issue 
estoppel11,  a  phrase  coined  by  Higgins  J.  of  the 
High  Court  of  Australia  in  Hoy  stead  v.  Federal 
Commissioner  of  Taxation3 ,  at  p.  561 : 


I  fully  recognize  the  distinction  between  the  doc- 
trine of  res  judicata  where  another  action  is  brought 
for  the  same  cause  of  action  as  has  been  the  subject 
of  previous  adjudication,  and  the  doctrine  of  estoppel 
where,  the  cause  of  action  being  different,  some^oint 
or  issue  of  fact  has  already  been  decided  (I  mayxall  it 
"issue-estoppel"),  q 

1^ 

CD 

Lord  Guest  in  Carl  Zeiss  Stiftung  v.  Rayner  & 
Keeler  Ltd.  (No,  2)\  at  p+  93 5 ,  defined  the 
requirements  of  issue  estoppel  as: 

.  .  ,  (1)  that  the  same  question  has  been  decided;  (2) 
that  the  judicial  decision  which  is  said  to  create  the 
estoppel  was  final;  and,  (3)  that  the  parties  to  the 
judicial  decision  or  their  privies  were  the  same  per- 
sons as  the  parties  to  the  proceedings  in  which  the 
estoppel  is  raised  or  their  privies  


Is  the  question  to  be  decided  in  these  proceed- 
ings, namely  the  indebtedness  of  Mrs.  Angle  to 
Transworld  Explorations  Limited,  the  same  as 
was  contested  in  the  earlier  proceedings?  If  it  is 

2  [1964]  P.  181. 

J  (1921),  29  C.L.R.  537 

4  [1967]  1  AC  853. 


empJoie  le  plus  souvent  Fexpression  generique 
estoppel  per  rem  judicatam,  Cette  forme  de  fin 
de  non-recevoir,  comme  le  Lord  Juge  Diplock 
Pa  dit  dans  Tar  ret  Thoday  v.  Thoday2,  est  de 
deux  sortes.  Le  premier,  soit  le  « cause  of  action 
estop pel» ,  empeche  une  personne  d  intenter  une 
action  contre  line  autre  lorsque  ia  me  me  cause 
d'action  a  deja  ete  decidee  dans  des  procedures 
anterieures  par  un  tribunal  competent.  En  J'es- 
pece,  nous  n'avons  pas  a  nous  preoccuper  du 
cause  of  action  estoppel  puisque  Fallegation  du 
Mini st re  selon  laquellc  Mrrlc  Angle  doit  la  somme 
de  $34,612.33  a  Transworld,  n'est  svidemment 
pas  la  cause  d "action  dont  la  Cour  de  FEchiquier 
a  ete  saisie  dans  les  procedures  relatives  a  Fal. 
c)  du  par.  (1)  de  Fart.  8.  La  deuxieme  sorte 
d 'estoppel  per  rem  judicatam  est  con nuz  sous  le 
nom  d'issue  estoppel,  expression  qui  a  ete  creee 
par  le  Juge  Higgins  de  la  Haute  Cour  d 'Australia 
dans  Farret  Hoysted  v+  Federal  Commissioner  of 
Taxation*,  a  Ja  p.  561 : 

[traduction]  Je  reconnais  pleinement  la  distinc- 
tion entre  le  principe  de  Fautorite  de  la  chose  jugee 
applicable  lorsqu'une  demande  est  intentee  pour  la 
meme  cause  d'action  que  celle  qui  a  fait  Fobjet  d'un 
jugement  anterieur,  et  cette  theorie  dc  la  fin  de  non- 
recevoir  qu'on  applique  lorsqu'il  arrive  que  la  cause" 
d  action  est  differente  mats  que  des  points  ou  ques- 
tions de  fait  on  deja  ete  decides  (laquelle  je  puis 
appeler  theorie  de  r«issue-estoppel»). 

Lord  Guest,  dans  Farret  Carl  Zeiss  Stiftung  c. 
Rayner  &  Keeler  Ltd.  (No.  2)\  a  la  p.  935, 
definit  les  conditions  de  r«issue  estoppel* 
comme  exigeant: 

[traduction]  ...  (1)  que  la  meme  question  ait  etc 
decidee;  (2)  que  la  decision  judiciaire  invoquee 
comme  creant  la  fin  de  noiwccevoir  soit  finale;  et,  (3) 
que  les  parties  dans  la  decision  judiciaire  invoquee, 
ou  leurs  ayants  droit,  soient  les  memes  que  les  parties 
engagees  dans  Faff  aire  ou  la  fin  de  non-recevoir  est 
soulevee,  ou  leurs  ayants  droit  .  ,  . 

EsLce  que  la  question  a  etre  decidee  en  Fes- 
pece,  e'est-a-dire  Fexistence  d'une  dette  de  Mme 
Angle  envers  Transworld  Explorations  Limited, 
est  la  meme  que  celle  que  Von  a  debattue  dans 

2  [1964]  P.  181. 

3  (1921),  29  C.L.R.  537. 
A  [1967]  I  A  C.  853. 
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not,  there  is  no  estoppel,  It  will  not  suffice  if  the 
question  arose  collaterally  or  incidentally  in  the 
earlier  proceedings  or  is  one  which  must  be 
inferred  by  argument  from  the  judgment.  That  is 
plain  from  the  words  of  De  Grey  CJ.  in  the 
Duchess  of  Kingston's  case5,  quoted  by  Lord 
Selborne  LJ.  in  R.  v.  Hatchings*,  at  p+  304, 
and  by  Lord  Radcliffe  in  Society  of  Medical 
Officers  of  Health  v.  Hope1 ,  The  question  out  of 
which  the  estoppel  is  said  to  arise  must  have 
been  "fundamental  to  the  decision  arrived  at"  in 
the  earlier  proceedings:  per  Lord  Shaw  in  Hoy- 
stead  v.  Commissioner  of  Taxation*.  The 
authors  of  Spencer  Bower  and  Turner,  Doctrine 
of  Res  Judicata,  2nd  ed. pp.  181  ,  1 82 ,  quoted  by 
Megarry  J.  in  Spens  v\  LR,Cr9,  at  p.  30  1?  set 
forth  in  these  words  the  nature  of  the  enquiry 
which  must  be  made: 


.  .  .  whether  the  determination  on  which  it  is  sought 
to  found  the  estoppel  is  "so  fundamental"  to  the 
substantive  decision  that  the  latter  cannot  stand  with- 
out the  former.  Nothing  less  than  this  will  do. 


The  claim  in  the  present  proceedings  that 
Mrs.  Angle  is  indebted  to  Transworld  in  the 
amount  of  $34,612.33  is  founded  upon  a  sworn 
statement  of  Mrs.  Angle,  during  her  examina- 
tion for  discovery  in  the  tax  proceedings,  that 
she  owed  Transworld  a  balance  of  $34,000, 
being  $50,000  less  a  credit  for  shares  trans- 
ferred by  her  to  Transworld.  The  Transworld 
balance  sheet  as  at  January  3  1 ,  1969  confirmed 
her  evidence.  It  showed  $34,612.33  to  be  "Due 
from  shareholder". 

In  my  opinion  the  question  to  be  decided  in 
these  proceedings  is  not  the  same  question  as 
was  decided  in  the  earlier  proceedings.  The  pri- 
mary question  in  the  earlier  proceedings  was  the 
amount  of  Mrs.  Angle's  income  tax  assessment 

5  (1776),  20  St.Tr  355,  53Sn. 

*  (1881),  6  Q.B.D.  300, 

7  [I960]  A.C  551. 

8  [19261  A.C.  155. 

*  [1970]  3  All.  E.R.  295, 


Faff  aire  anterieure?  Si  elle  ne  Test  pas,  il  n'y  a 
pas  de  fin  de  non-recevoir.  II  ne  suffira  pas  que 
la  question  ait  ete  soulevee  de  fagon  annexe  ou 
incidente  dans  Faffaire  anterieure  ou  qu'elle 
doive  etre  inferee  du  jugement  par  raisonne- 
menL  Cela  ressort  clairement  des  termes 
employes  par  le  Juge  en  chef  De  Grey  dans 
Farret  Duchess  of  Kingston's5 ,  cites  par  Lord 
Selborne  dans  Reg,  v.  Hutching s6 ,  a  la  p.  304,  et 
par  Lord  Radcliffe  dans  Society  of  Medical  Offi- 
cers of  Health  v.  Hope1,  La  question  qui  est 
censee  donner  lieu  a  la  fin  de  non-recevoir  doit 
avoir  ete  «fondamentale  a  la  decision  a  laquelle 
on  est  arrive »  dans  Faffaire  anterieure;  d'apres 
Lord  Shaw  dans  Farret  Hoy  stead  v.  Commis- 
sioner of  Taxation^.  Les  auteurs  de  Fouvrage 
Spencer  Bower  and  Turner,  Doctrine  of  Res 
Judicata,  2e  ed.  pp.  181,  1 82,  cite  par  M.  le  Juge 
Megarry  dans  Farret  Spens  v.  I.R.C.\  a  la  p. 
301,  decrivent  dans  les  termes  sujvants  la 
nature  de  Fexamen  auquel  on  doit  proceder: 

[traduction]  ...  .si  la  decision  sur  laquelle  on  cher- 
che  a  fonder  la  fin  de  non-recevoir  a  ete  «si  fonda- 
rnentale»  a  la  decision  rendue  sur  le  fond  meme  du 
l^ige  que  celle-ci  ne  pem  valoir  sans  celle-la,  Rien  de 
rfioins  ne  suffira, 

oo 
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i  La  pretention  en  Fespece  suivant  laquelle  Mme 
^ngle  doit  a  Transworld  la  somme  de 
534,61233  est  fondee  sur  une  declaration  sous 
serment  de  Mme  Angle,  durant  son  interrogatoire 
prealable  dans  Faffaire  relative  a  Fimpot,  aux 
termes  de  laquelle  elle  devait  a  Transworld  un 
solde  de  $34,000,  soit  $50,000  moins  un  credit 
pour  des  actions  qu'elle  avait  Transferees  a 
Transworld.  Le  bilan  de  Transworld  au  31  Jan- 
vier 1969  confirme  son  temoignage,  Y  figure  un 
montant  dc  $34,612.33,  avee  Finscription  «Du 
par  un  actionnaire». 

A  mon  avis  la  question  a  etre  decidee  en 
Fespece  n'est  pas  la  meme  que  celle  qui  a  ete 
decidee  dans  Faffaire  anterieure.  Dans  J 'affaire 
anterieure,  la  question  principale  etait  celle  du 
montant  de  la  cotisation  d'impot  de  Mmc  Angle, 

5  (1776),  20  St.  Tr.  355, 538n. 

(1881),  6  Q.B.D.  300. 
7  [I960]  A  C  55 K 
*  [1926]  A.C.  155. 
p  [1970]  3  All.  E.R.  295. 
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and  in  order  to  determine  that  issue  it  was 
necessary  to  consider  several  subsidiary  issues 
raised  by  Mrs.  Angle  in  support  of  her  appeal.  I 
have  quoted  the  judge's  statement  of  those 
issues  and  in  effect  they  were  (i)  that  the  pool 
house  was  received  by  her  as  a  lessor  and  not  as 
a  shareholder  or  (ii)  alternatively,  that  she  had 
paid  for  the  pool  house  through  the  $50,000 
bank  Joan.  A  submission  that  she  was  still 
indebted  for  the  pool  house  would  have  been 
impossible  to  reconcile  with  her  contention  that 
the  pool  house  had  been  paid  for. 


et  pour  decider  cette  question-la  il  etait  neces- 
saire  d'examiner  plusieurs  questions  subsidiai- 
res  qu'avait  soulevees  MCTSC  Angle  a  Pappus  de 
son  appel.  J'ai  cite  Penonce  que  le  juge  a  fait  de 
ces  questions,  qui  etaient  en  somme  (=)  que  le 
pavilion  de  bains  avait  ete  re^u  a  titre  de  bail- 
leur  et  non  d'actionnaire  ou  (ii),  subsidiairement, 
qu'elle  avait  paye  le  pavilion  an  moyen  d'un  pret 
bancaire  de  $50,000.  Une  allegation  suivant 
laquelle  elle  etait  encore  endettee  a  Pegard  du 
pavilion  aurait  ete  impossible  a  recondlier  avec 
sa  pretention  selon  laquelle  elle  avsit  paye  pour 
ce  pavilion. 


A  finding  of  no  liability  by  Mrs.  Angle  to 
Transworld  was  not  legally  indispensable  to  the 
judgment  on  the  income  tax  appeal  or  a  neces- 
sary finding  to  support  that  judgment,  A  tax 
assessment  in  respect  of  a  benefit  or  advantage 
received  is  not  inconsistent  with  an  obligation  to 
pay  for  the  benefit  or  advantage  where,  for 
example,  there  is  no  apparent  intention  to 
honour  the  obligation.  The  decision  that  a  tax- 
able benefit  has  been  received  can  stand  in  an 
appropriate  case  with  an  alleged  obligatign  to 
pay  for  that  benefit.  See  Curlett  v.  Minister  of 
National  Revenue1";  and  R,  v.  Poynton^ .  In 
these  proceedings  the  Minister  is  claiming  from 
Mrs.  Angle  payment  of  indebtedness  to  Tran- 
sworld, If  Transworld  or  its  shareholders  were 
suing  Mrs.  Angle  for  recovery  of  corporate 
funds  expended  on  the  construction  of  the  pool 
house,  the  s.  8(1  )(c)  proceedings  in  the  Excheq- 
uer Court  would  afford  her  no  defence.  It  is  true 
that  one  of  the  leases  contained  a  clause  where- 
by Transworld  purported  to  surrender  to  Mrs. 
Angle  all  its  interest  in  the  improvements  for 
$49,768.51  and  when  the  lease  was  struck  down 
this  clause  suffered  a  similar  fate.  But  that  was 
not,  and  was  not  tantamount  to,  a  finding  that 
Mrs,  Angle  was  not  indebted  to  Transworld. 
Transworld  was  not  a  party  to  the  proceedings 
and  the  Exchequer  Court  did  not  have  jurisdic- 
tion to  make  such  a  finding. 


10  [1961]  Ex.CR.  427,  affd,  62  D.T.C  1320, 

11  [1972]  3  0^,727. 


II  n'etait  pas  juridiquernent  indispensable, 
pour  rendre  jugement  sur  Fappel  cencernant 
Pimpot,  ni  meme  necessaire,  pour  etayer  ce 
jugement,  d'en  arriver  a  la  conclusion  que  M"'e 
Angle  n'etait  pas  debitrice  de  Transworld.  Une 
cotisation  d'impot  a  regard  d'un  benefice  ou 
d'un  avantage  recu  n'est  pas  incompatible  avec 
une  obligation  de  payer  pour  ce  benefice  ou 
avantage  lorsque,  par  exemple,  il  n'existe  pas 
detention  apparente  d'honorer  1 'obligation- 
Une  decision  qiTun  benefice  impo sable  a  ete 
regu  peut,  dans  un  cas  approprie,  coexister  avec 
une  obligation  alleguee  de  payer  pour  ee  bene- 
fice. Voir  Curlett  c.  Le  ministre  du  Revenu 
national10,  arret  confirme  par  cette  Cour;  et  R. 
c.  Poynton 1 1 .  En  Pespece,  le  ministre  reclame  d^ 
Mme  Angle  qu'elle  paie  le  montant  de  sa  dette 
envers  Transworld.  Si  Transworld  on  ses  actior- 
naires  poursuivaient  Mmc  Angle  pour  recouvrer 
le  montant  des  fonds  de  la  ccmpagnie  depenses 
pour  la  construction  du  pavilion  de  bains,  les 
procedures  mues  en  Cour  d'Echiquter  relative- 
ment  a  Pal.  c)  du  par.  (1)  de  Tart,  8  ne  pour- 
raient  donner  de  moyen  de  defense  a  M]YlL  Angle. 
II  est  vrai  que  Vun  des  baux  incluait  ime  clause 
par  laquelle  Transworld  etait  censes  ceder  a  Mmc 
Angle  tous  ses  droits  dans  les  ameliorations 
pour  la  somme  ce  $49,768.51,  et  que  lorsque  le 
bail  a  ete  infirme  cette  clause  a  connu  le  meme 
sort.  Mais  cela  n 'etait  pas  une  conclusion  qi:e 
Mcne  Angle  n'avait  pas  de  dette  envers  Trans- 
world,  et  n'etait  pas  Pequivalent  d'une  telle  con- 
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As  long  ago  as  1893,  Lord  Hobhouse  said  in 
the  Privy  Council  in  Attorney  General  for  Trini- 
dad and  Tobago  v.  Erichen,  at  p.  522: 

It  is  hardly  necessary  to  refer  at  length  to  authori- 
ties for  the  elementary  principle  that  in  order  to 
establish  the  plea  of  res  judicata  the  judgment  relied 
on  must  have  been  pronounced  by  a  Court  having 
concurrent  or  exclusive  jurisdiction  directly  upon  the 
point.  In  the  Duchess  of  Kingston  's  Case,  Sm,  L,C, 
vol.  ii.  p.  642,  which  is  constantly  referred  to  for  the 
law  on  this  subject,  it  is  laid  down  that  in  order  to 
establish  the  plea  of  res  judicata  the  Court  whose 
judgment  is  invoked  must  have  had  jurisdiction  and 
have  given  judgment  directly  upon  the  matter  in 
question;  but  that  if  the  matter  came  collaterally  into 
question  in  the  first  Court,  or  were  only  incidentally 
cognizable  by  it,  or  merely  to  be  inferred  by  argument 
from  the  judgment,  the  judgment  is  not  conclusive. 


The  question  not  being  eadem  questio,  I  am  of 
the  opinion  that  this  is  not  a  case  for  application 
of  the  principle  of  issue  estoppel. 

Two  collateral  points  were  taken  on  behalf  of 
Mrs,  Angle.  First,  that  there  was  no  evidence 
upon  the  ex  parte  application  for  the  issuance  of 
the  writs  of  extent  as  to  how  the  alleged  debt 
from  Transworld  to  Kansas  City  Traders  Ltd, 
arose  or,  if  there  was  a  debt,  that  it  was  payable. 
No  objection  was  taken  in  the  Court  below  to 
the  writs  of  extent  issued  against  Kansas  City 
Traders  Ltd,  or  against  Transworld.  Transworld 
has  not  challenged  the  writ  against  it,  and  it  is 
not  open  to  Mrs,  Angle  to  do  so  at  this  time. 
Second,  that  even  if  Mrs.  Angle  was  indebted  to 
Transworld,  there  was  no  evidence  she  was 
indebted  after  January  31,  1969  and  more  par- 
ticularly at  the  time  of  the  application  for  the 
writs  of  extent,  October  30,  1970,  On  discovery 


elusion.  Transworld  n'etait  pas  partie  aux  proce- 
dures et  la  Cour  de  FEchiquier  n'avait  pas 
competence  pour  en  arriver  a  une  conclusion 
semblable. 

Des  1893,  Lord  Hobhouse,  dans  une  decision 
du  Conseil  Prive  rendue  dans  r affaire  Attorney 
General  for  Trinidad  and  Tobago  v.  Eriche[\ 
disait,  a  la  p.  522: 

[traduction]  II  n'est  guere  necessaire  de  se  repor- 
ter longuement  aux  precedents  pour  reconnaitre  ce 
principe  elementaire  selon  lequel,  pour  etabtir  le 
moyen  de  chose  jugee,  le  jugement  sur  lequel  on  se 
fonde  doit  avoir  ete  rendu  par  un  tribunal  ayant 
competence  simultanee  ou  exclusive  directement  sur 
le  point,  Dans  Far  ret  Duchess  of  Kingston,  Sm.  L,C, 
vol,  it  p.  642,  auque]  on  se  refere  constamment  pour 
en  oncer  le  droit  a  ce  sujet,  on  pose  le  principe  que 
pour  etablir  le  moyen  de  chose  jugee  le  tribunal  dont 
Je  jugement  est  invoque  doit  avoir  eu  competence  et 
avoir  rendu  jugement  directement  sur  la  question  en 
litige;  mais  si  Ja  question  est  venue  en  cause  de  facon 
annexe  dans  le  premier  tribunal,  ou  si  celui-ci  ne 
pouvait  en  connaitre  que  de  facon  incidente,  ou  si  on 
devait  simplement  Tinferer  du  jugement  par  raisonne- 
ment,  le  jugement  n'est  pas  concluant, 

o 

l|a  question  n'etant  pas  eadem  questio,  je  suis 
tSavis  qu'en  Tespece  il  n'y  a  pas  lieu  d'apphquer 

li  principe  de  Vissue  estoppel 

h- 

Deux  questions  annexes  out  ete  soulevees  au 
nom  de  Mme  Angle,  Premierement,  on  dit  que 
lors  de  la  demande  ex  parte  pour  la  delivrance 
des  brefs  de  saisie  «extent»  il  n'y  avait  pas  de 
preuve  sur  Torigine  de  la  dette  de  Transworld 
envers  Kansas  City  Traders  Ltd+S  ou  que  si 
dette  il  y  avait  il  n'y  avait  pas  de  preuve  que  la 
dette  etait  echue,  Devant  les  cours  d'mstance 
inferieure,  on  ne  s'est  aucunement  oppose  aux 
brefs  de  saisie  «extent»  emis  contre  Kansas 
City  Traders  Ltd.  ou  contre  Transworld.  Trans- 
world n'a  pas  attaque  le  bref  de  saisie  « extent » 
emis  contre  elle  et  i]  n'appartient  pas  a  Mme 
Angle  de  le  faire  a  ce  stade-ci,  Deuxiement,  on 
dit,  me  me  si  Mmc  Angle  etait  debitrice  de  Trans- 
world, il  n'y  avait  aucune  preuve  selon  laquelle 
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October  6,  1969  Mrs.  Angle  said  she  was 
indebted  to  Transworld,  The  books  of  account 
and  records  of  Transworld  were  taken  out  of 
the  country  by  Mrs.  Angle  and  her  husband  on 
leaving  Canada  in  1968  to  reside  in  Las  Vegas, 
Nevada  and  Mrs.  Angle  has  since  refused  to 
produce  those  books  and  records.  It  is  not 
alleged  and  there  is  no  evidence  to  suggest  that 
since  October  6,  1969  she  paid  Transworld  the 
amount  of  her  debt  to  that  company.  There  is  an 
affidavit  of  a  Las  Vegas  chartered  accountant 
stating  that  the  decision  of  the  Exchequer  Court 
eliminated  the  character  of  the  indebteness  of 
$34,612.33  as  a  debt  or  loan,  and  a  similar 
affidavit  of  a  Vancouver  solicitor,  but  as  I  have 
indicated,  I  am  of  the  opinion  that  the  decision 
of  the  Exchequer  Court  did  not  have  any  such 
effect. 


o 
o 

CO 

I  would  accordingly  dismiss  the  appealswith 
costs.  i 

CD 

o 

The  judgment  of  S  pence  and  Laskin  J  J?  was 
delivered  by 

Laskin  J.  (dissenting) — This  appeal  concerns 
the  propriety  of  a  writ  of  extent  in  the  third 
degree  issued  against  the  appellant  at  the 
instance  of  (he  respondent  Minister.  On  the 
motion  to  set  aside  the  writ,  the  sufficiency  of 
the  material  upon  which  the  ex  parte  application 
for  the  writ  was  made  was  challenged.  Beyond 
that,  it  was  contended  that  the  basic  foundation 
for  the  writ,  an  alleged  debt  owing  to  the  second 
degree  debtor  who  in  turn  was  indebted  to  the 
first  degree  debtor  from  whom  the  Minister 
claimed  unpaid  income  taxes,  could  not  be 
asserted  by  the  Minister  because  of  the  preclu- 
sive effect  of  res  judicata.  I  am  of  the  opinion 
that  the  more  appropriate  preclusive  principle  in 
this  case  is  issue  estoppel  and  that  the  appellant 
is  entitled  to  succeed  on  that  ground.  I  find  it 
unnecessary  therefore  to  deal  with  the  alleged 


elle  retait  encore  apres  le  31  janvier  1969,  et 
plus  particulierement  lors  de  la  demande  demis- 
sion de  brefs  de  saisie  « extent »  faite  ie  30 
octobre  1970.  Lors  de  son  interrogatoire  preaia- 
ble,  le  6  octobre  1969,  Mme  Angle  a  declare 
avoir  une  dette  en  vers  Transworld,  Les  livres  de 
comptes,  dossiers  et  registres  de  Transworld  ont 
ete  transported  hors  du  pays  par  Mme  Angle  et 
son  epoux  lorsqu'ils  ont,  en  1968,  iaisse  le 
Canada  pour  aller  demeurer  a  Las  Vegas, 
Nevada,  et  Mme  Angle  a  depuis  refuse  de  pro- 
duire  ces  livres,  dossiers  et  registres.  II  n'est  pas 
allegue  qu'elle  aurait,  depuis  le  6  octobre  1969, 
paye  a  Transworld  Je  montant  de  sa  dette  envers 
!a  compagnie,  et  il  n'y  a  pas  de  preuve  qui  le 
donne  a  penser.  II  existe  une  declaration  ecrite 
faite  sous  serment  par  un  comptable  agree  de 
Las  Vegas  qui  affirme  que  le  jugement  de  la 
Cour  de  I'Echiquier  a  supprime  le  caractere  de 
dette  cu  d'emprunt  de  1'obligation  afferente  au. 
montant  de  $34,612,33,  de  me  me  qu'une  decla- 
ration ecrite  similaire  faite  sous  serment  par  up 
avocat  de  Vancouver,  mats  comme  je  Tai  men- 
tionne  je  suis  d'avis  que  Je  jugement  de  la  Cour 
de  VEchiquier  n5a  pas  eu  d'effet  semblable. 

Je  suis  d'avis,  par  consequent,  de  rejeter  rap- 
pel  avec  depens. 

Le  jugement  des  Juges  Spence  et  Laskin  a  etc 
rendu  par 

Le  Juge  Laskin  (dissident) — Cet  appel  con- 
cerne  le  droit  d'emettre  un  bref  de  saisie 
«extent»  de  troisieme  degre  deiivre  centre  I'ap- 
pelante  a  la  demande  du  Ministre  intsme*  Lors 
de  la  requete  en  annulation  du  bref ,  on  a  con- 
teste  la  suffisance  des  documents  sur  ksquels  la 
demande  faite  ex  parte  pour  remission  du  bref 
avait  ete  faite.  En  plus,  on  a  pretendu  que  le 
fondement  de  base  pour  remission  du  bref,  soit 
un  montant  allegue  etre  du  au  debiteur  du 
deuxieme  degre  qui  lui-meme  etait  debiteur  du 
debiteur  du  premier  degre  de  qui  le  Ministre 
reclamait  le  paiement  d'impots  impayes,  ne  pou- 
vait  pas  etre  invoque  par  le  Ministre,  vu  Fempe- 
chement  decoulant  de  la  chose  iugee*  Je  suss 
d'avis  que  le  principe  qui  peut  le  rmeux  justifier 
un  empechement  en  Tespece  est  celui  de  Vsssue 
estoppel  (fin  de  non-recevoir  a  la  iremise  en 
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deficiency  of  supporting  material  for  the  issue 
of  the  writ  of  extent  against  the  appellant, 


On  October  3,  1968,  a  writ  of  extent  was 
issued  against  Kansas  City  Traders  Ltd.  for  the 
recovery  out  of  its  assets  of  $103,395 .03  for 
unpaid  taxes.  By  October.  1970,  the  amount  of 
its  indebtedness  had  been  reduced  to 
$40,266,71.  On  October  30,  1970,  a  successful 
application  was  made  by  the  Minister  for  the 
issue  of  writs  of  extent  in  the  second,  third, 
fourth  and  fifth  degrees  against,  respectively, 
Transworld  Exploration  Ltd.,  in  the  amount  of 
$40,266.71  as  being  indebted  to  Kansas  City  in 
the  amount  of  $44,707.70;  the  appellant,  in  the 
amount  of  $34,612.33,  as  being  the  amount  of  a 
debt  owing  by  her  to  Transworld;  and  a  firm  of 
lawyers  who  acted  for  the  appellant  and  were 
assignees  of  an  agreement  of  sale  of  her  house 
and  the  purchasers  of  the  house  under  the 
agreement  for  sale,  also  in  the  amount  of 
$34,612.33.  On  motion  to  set  aside  the  writs  of 
extent  in  the  third,  fourth  and  fifth  degrees,  the 
motion  succeeded  as  to  the  firm  of  lawyers  and 
as  to  the  purchasers  of  the  house,  but  was 
dismissed  as  to  the  appellant. 

The  ex  parte  application  for  the  writs  of 
extent  herein  and  the  motion  to  set  them  aside 
were  heard  by  Deputy  Judge  F+  A.  Sheppard  of 
The  Exchequer  Court.  He  had  also  presided  at 
the  appeal  of  the  appellant  herein  against  a  tax 
assessment  which  involved  adding  to  her  tax- 
able income  for  the  years  1966  and  1967  the 
vaJue  of  a  "benefit",  being  a  pool  house  con- 
structed at  the  rear  of  her  residence  by  Tran- 
sworld, At  that  time  the  appellant  was  the  prin- 
cipal shareholder  and  president  of  Transworld; 
and,  despite  her  central  contention  that  she  was 
indebted  to  Transworld  for  the  cost  of  the  pool 
house,  she  was  unable  to  persuade  Sheppard  L 
that  the  Minister  was  wrong  in  assessing  her  for 
it  as  a  benefit  under  the  then  s.  8(1  )(c)  of  the 


cause  d'une  question  deja  decidee),  et  que  sur 
ce  moyen  Fappelante  a  le  droit  d'avoir  gain  de 
cause.  Je  considere  qu'il  ne  m'est  done  pas 
necessaire  de  traiter  de  Finsuffisance  alleguee 
des  documents  justificatifs  fournis  en  vue  de 
remission  du  bref  de  saisie  «extent»  contre 
Fappelante. 

Le  3  octobre  1968,  un  bref  de  saisie  «extent» 
a  ete  dclivre  contre  Kansas  City  Traders  Ltd, 
afrn  de  percevoir  sur  ses  biens  la  somme  de 
5103,395.93  pour  des  impots  impayes.  En  octo- 
bre 1970,  le  montant  de  sa  dette  etait  tombe  a 
$40,266.71, 'Le  30  octobre  1970,  Je  Ministre  a 
obtenu  la  delivrance  de  brefs  de  saisie  «extent» 
aux  deuxieme,  troisieme,  quatneme  et  cin- 
quieme  degres  contre,  respeetivement,  Trans- 
world Exploration  Ltd.,  au  montant  de 
$40,266.71,  en  tant  que  debitrice  envers  Kansas 
City  de  la  somme  de  $44,707.70;  Fappelante,  au 
montant  de  $34,612.33,  cense  etre  Je  montant 
d'une  dette  de  celle-ci  envers  Transworld;  et 
une  etude  d'avocats  autrefois  mandataire  de 
I'appelante  et  devenue  cessionnaire  du  contrat 
de  vente  de  sa  maison  ainsi  que  les  acheteurs  de 
j|  maison  en  vertu  de  ce  contrat,  egalement  au 
r&ontant  de  $34,61233.  Une  requete  en  annula- 
tgon  des  brefs  de  saisie  « extent »  aux  troisieme, 
{guatrieme  et  cinquieme  degres  a  ete  accueillie  a 
J^egard  de  F  etude  d'avocats  et  des  acheteurs  de 
la  maison  mats  ellc  a  ete  rejetee  a  Fegard  de 
Fappelante. 

La  demande  ex  parte  en  vue  de  1'emission  de 
ces  brefs  de  saisie  «extent»  et  la  requete  visant 
a  les  faire  annuler  ont  ete  entendues  par  le 
Juge  suppleant  Sheppard  de  la  Cour  de  TEchi- 
quier,  11  avait  aussi  preside  Faudition  d'un  appel 
de  I'appeJante  a  Fencontre  d'une  cotisation  d'im- 
pot  ajoutant  au  revenu  imposable  de  Fappelante, 
pour  les  annees  1966  et  1967,  la  valeur  d\m 
«benefice»;  soit  un  pavilion  de  bains  construit  a 
Farriere  de  sa  residence  par  Transworld.  A  cette 
epoque-la,  Fappelante  etait  le  principal  action- 
naire  et  la  presidente  de  Transworld;  et,  en  depit 
de  sa  pretention  principale  scion  laquelle  elle 
etait  debitrice  de  Transworld  pour  le  cout  du 
pavilion  de  bains,  elle  n 'avait  pu  convaincre  M. 
le  Juge  Sheppard  que  le  Ministre  avait  eu  tort  de 
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Income  Tax  Act,  R.S.C.  1952,  c.  148,  as  amend- 
ed. Judgment  against  the  appellant  was  given  in 
reasons  delivered  on  November  17,  1969,  long 
before  the  application  for  a  writ  of  extent 
against  her:  see  Angle  v.  Minister  of  National 
Revenue^.  It  is  under  this  judgment  that  issue 
estoppel  arises. 


On  the  motion  to  set  aside  the  writs  of  extent, 
Sheppard  J.  refused  to  consider  his  reasons  for 
judgment  in  the  appellant's  tax  appeal,  speaking 
on  this  point  as  follows: 


There  was  no  proof  of  the  reasons  for  judgment 
nor  that  the  alleged  benefit  or  advantage  within  the 
reasons  was  the  alleged  indebtedness  of  Mrs.  Angle 
to  Trans  world.  For  Mrs.  Angle,  it  was  contended  that 
as  the  same  judge  was  hearing  the  motion  who  had 
determined  the  judgment  .  .  .  therefore  judicial  notice 
could  be  taken  of  the  judgment.  The  judgment  is  not 
a  fact  of  which  judicial  notice  may  be  taken. 

o 
o 
w 

oo 

CD 

There  are  occasions  when  insistence  on  eacces- 
sive  technicality  (especially  when  the  Cro^n  or 
a  Minister  of  the  Crown  in  his  official  carikcity 
is  involved)  gives  credence  to  Mr,  Bumble's 
well-known  remonstrance  in  Dickens'  "Oliver 
Twist"  In  this  Court,  leave  was  given  to  refer  to 
the  reasons  in  the  tax  judgment  and,  that  done, 
counsel  for  the  appellant  and  for  the  Minister 
agreed  to  the  obvious,  namely,  that  the  pool 
house  which  gave  rise  to  the  ''benefit'1  was  a] so 
the  foundation  of  the  debt  allegedly  owing  by 
the  appellant  to  Transworld.  1  turn,  therefore,  to 
consider  what  was  determined  in  the  tax  appeal 
and  why  it  gives  rise  to  issue  estoppel  in  the 
present  proceeding. 


In  adding  $51 ,482.26  to  the  appellant's 
income  for  1966  and  another  $4,912,94  for 


Tinclure  comme  benefice  dans  le  caicui  de  son 
impot  en  vertu  de  ce  qui  etait  aicrs  Tal.  c)  du 
par,  (1)  de  Tart,  8  de  la  Lot  de  Vimpot  sur  le 
revenu,  S.R,C  1952,  c.  148,  modifiee.  Le  juge- 
ment  rendu  contre  Fappelante  Ta  etc  dans  des 
motifs  deposes  le  17  novembre  19695  longtemps 
avant  la  demande  faite  en  vue  de  remission  d*un 
bref  de  saisie  «extent»  contre  die:  voir  Angle  v. 
Minister  of  National  Revenue1*.  C'est  de  ce 
jugement  que  decoule  ['issue  estoppel 

Lors  de  la  requete  en  anniuation  des  brefs  de 
saisie  "extent",  M.  le  Juge  Sheppard  a  refuse  de 
considerer  les  motifs  du  jugement  qu'il  avait 
rendu  dans  Tappel  que  Pappelante  avait  interjete 
contre  le  fisc,  et  il  s'est  exprime  sur  ce  point  dc 
la  facon  suivante: 

La  preuve  des  motifs  du  jugement  n'a  pas  ete  faite 
et  il  n'a  pas  etc  prouve  que  le  benefice  on  Tavantage 
pretendu  vise  par  ces  motifs  constitue  la  dette  preten- 
due  de  M™  Angle  envers  la  Transworld.  A,u  nom  de 
Mmc  Angle,  on  a  soutenu  que  le  juge  saisi  de  la 
requete  etant  celuMa  meme  qui  avait  rendu  le  juge- 
ment, .  ►  il  s'ensuLvait  que  connaissance  judiciaire 
pouvait  etre  prise  de  son  jugement.  Le  jugement  nJest 
pas  un  fait  dont  il  pent  etre  pris  connaissance 
judieiaire. 

II  est  des  occasions  oil  l'insistance  sur  des  exi- 
gences exagerees  de  procedure  (particuliere- 
ment  iorsque  la  Couronne  ou  un  ministre  de  la 
Couronne  cn  sa  quaiite  officielle  est  concerns) 
fait  ajouter  foi  a  la  remontrance  bieo  connue  de 
3Vf.  Bumble  dans  1  'Oliver  Twist  de  Dicker. V  Em 
cette  Cour,  autorisation  a  ete  accordee  aux  avo- 
cats  de  se  referer  aux  motifs  du  jugement  rendu 
dans  ] 'affaire  d'impot  et,  ceia  ayant  ete  fait,  les 
avocats  representant  Fappelante  et  le  Ministre 
ont  convenu  de  reconnaitre  ce  qui  etait  evident, 
soit,  que  le  pavilion  de  bains  qui  avait  constitue 
le  «benefice»  etait  aussl  le  fondement  de  la 
dette  qu'on  allegue  etre  due  par  Fappelante  a 
Transworld.  Par  consequent,  je  passe  a  ce  qui  a 
etc  decide  dans  Fappel  interjete  en  matiere  d 'im- 
pot et  a  la  raison  pour  laquelle  cela  donne 
ouverture  a  l*issue  estoppel  en  Pespece. 

En  aj  out  ant  $51,482.26  au  revenu  de  1'appe- 
Jante  pour  l'annee  1966  et  un  autre  montant  de 
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1967,  as  benefits  from  the  construction  of  the 
pool  house  by  Transworld,  the  Minister  invoked 
s,  8(l)(c).  His  position  was  upheld  by  Sheppard 
J.,  save  for  the  deduction  of  $4,151.62  from  the 
additional  reassessment  for  1966,  representing 
the  value  of  some  furniture  and  fixtures.  Tt  is 
desirable  to  set  out  s.  8(1}  and  (2)  in  whole,  and 
those  provisions  are  as  follows: 


8,  {])  Where,  in  a  taxation  year. 

(a)  a  payment  has  been  made  by  a  corporation  to  a 
shareholder  otherwise  than  pursuant  to  a  bona  fide 
business  transaction, 

(b)  funds  or  property  of  a  corporation  having  been 
appropriated  in  any  manner  whatsoever  to,  or  for 
the  benefit  of,  a  shareholder,  or 

(c)  a  benefit  or  advantage  has  been  conferred  on  a 
shareholder  by  a  corporation, 

otherwise  than 

(i)  on  the  reduction  of  capital,  the  redemption  of 
shares  or  the  winding-up,  discontinuance  or  reor- 
ganization of  its  business, 

(ii)  by  payment  of  a  stock  dividend,  or 

(iii)  by  conferring  on  all  holders,  of  common 
shares  In  the  capital  of  the  corporation  a  right  to 
buy  additional  common  shares  therein 

the  amount  or  value  thereof  shall  be  included  in 
computing  the  income  of  the  shareholder  for  the 
year. 

8,  (2)  Where  a  corporation  has,  in  a  taxation  year, 
made  a  loan  to  a  shareholder,  the  amount  thereof 
shall  be  deemed  to  have  been  received  by  the  share- 
holder as  a  dividend  in  the  year  unless 

(a)  the  loan  was  made 

(i)  in  the  ordinary  course  of  its  business  and  the 
lending  of  money  was  part  of  its  ordinary 
business, 

(ii)  to  an  officer  or  servant  of  the  corporation  to 
enable  or  assist  him  to  purchase  or  erect  a  dwell- 
ing house  for  his  own  occupation, 

(iii)  to  an  officer  or  servant  of  the  corporation  to 
enable  or  assist  him  to  purchase  from  the  corpo- 
ration fully  paid  shares  of  the  corporation  to  be 
held  by  him  for  his  own  benefit,  or 


$4,912.94  pour  1967,  a  titre  dc  benefices  resul- 
tant de  la  construction  da  pavilion  de  bains  par 
Transworld,  le  Ministre  s'etait  fonde  sur  1'al.  c) 
du  par.  (1)  de  Fart.  8.  Sa  position  fut  maintenue 
par  M,  le  Juge  Sheppard,  sauf  pour  le  retranche- 
ment  d'une  somme  de  $4,151.62  de  la  nouvelle 
cotisation  supplementaire  afferente  a  Tannee 
1  966,  representant  la  vaieur  de  certains  mcubles 
et  accessories  fixes.  II  convient  de  reproduce 
les  par.  (1)  et  (2)  de  Tart.  8  au  complet,  ces 
dispositions  se  lisant  comme  suit: 

8,  (!)  Lorsque,  dans  une  annee  deposition, 

a)  un  paiement  a  etc  fait  par  une  corporation  a  un 
actionnaire  autrement  qu'en  vertu  d'une  operation 
commerciale  authentique, 

b)  des  fonds  ou  biens  d'une  corporation  ont  ete 
affectes  de  quelque  maniere  que  ce  soit  a  un 
actionnaire  ou  a  son  avantage,  ou 

c)  un  benefice  ou  un  avantage  a  etc  attribue  a  un 
actionnaire  par  une  corporation, 

autrement 

(i)  Qu'a  1 'occasion  de  la  reduction  de  capital,  du 
rachat  d 'actions,  ou  de  la  liquidation,  cessation 
ou  reorganisation  de  son  entreprise, 

s  (ii)  qu'en  payant  un  dividende  sous  forme  d'ac- 
w    tions,  ou 

(iif)  qu'en  conferant  a  tons  les  detcntcurs  d'ac- 

tions  ordinaires  du  capital  de  la  corporation  un 
£    droit    d'y    acheter    des     actions  ordinaires 
additionnelles, 

le  montant  ou  vaieur  cn  l'espece  est  inclus  dans  le 
calcul  du  revenu  de  1'actionnaire  pour  Tannee, 

8.  (2)  Lorsque,  dans  une  annee  deposition,  une 
corporation  a  consenti  un  pret  a  un  actionnaire,  le 
montant  de  cc  pret  est  cense  avoir  ete  recu  par 
Tactionnaire  a  titre  de  dividende  au  cours  de  l  annee, 
a  moins  que 

a)  le  pret  n'ait  ete  consenti 

(i)  dans  le  cours  ordinaire  de  ses  affaires  et  que 
les  affaires  ordinaires  ne  comprennent  le  pret 
d'ar^ent, 

(ii)  a  un  fonctionnairc  ou  prepose  de  la  corpora- 
tion pour  Jui  permettre  ou  lui  faciliter  r achat  ou 
la  construction  d'une  maison  ^'habitation  qu'il 
occupera  Im-meme, 

(iii)  a  un  fonctionnairc  ou  prepose  de  la  corpora- 
tion pour  lui  permettre  ou  lui  faciliter  i  achat,  de 
Ja  corporation,  d 'actions  Iiberees  de  celle-ci  qu'il 
detiendra  pour  son  propre  benefice,  ou 
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(iv)  to  an  officer  or  servant  of  the  corporation  to 
enable  or  assist  him  to  purchase  an  automobile  to 
be  used  by  him  in  the  performance  of  the  duties 
of  his  office  or  employment, 

and  bona  fide  arrangements  were  made  at  the  time 
the  loan  was  made  for  repayment  thereof  within  a 
reasonable  time,  or 

(b)  the  loan  was  repaid  within  one  year  from  the 
end  of  the  taxation  year  of  the  corporation  in  which 
it  was  made  and  it  is  established,  by  subsequent 
events  or  otherwise,  that  the  repayment  was  not 
made  as  part  of  a  series  of  loans  and  repayments. 


Appellant  contested  the  reassessment  of  her 
income  on  the  ground  that  she  did  not  obtain  the 
pool  house  as  a  shareholder  but  as  a  lessor,  that 
she  was  genuinely  indebted  to  Transworld  for  it 
and  that  if  there  was  any  benefit  it  was  received 
at  the  expiry  of  an  alleged  lease  in  1968.  None 
of  these  contentions  was  made  out,  and  appel- 
lant's counsel  said  in  this  Court  that  it  could  be 
taken  that  Mrs,  Angle  did  not  expect  to  have  to 
pay  for  fhe  pool  house.  Although  her  attempted 
evasion  of  tax  liability  through  a  leasing  scierne 
was  exposed  as  a  sham  this  does  not  mak|  her 
contention  in  the  present  proceeding  unsu;py>ort- 
able+  It  is  the  Minister  and  not  Mrs.  AngleSwho 
is  taking  an  inconsistent  position  in  the  light  of 
what  was  decided  in  the  tax  appeal. 


The  appellant  and  the  Minister  were  parties 
both  to  the  tax  appeal  and  to  the  present  pro- 
ceedings, into  which  the  appellant  was  drawn  by 
the  Minister  through  a  writ  of  extent,  albeit  they 
had  their  origin  in  a  tax  claim  against  a  third 
person.  Because  of  the  difference  in  the  two 
proceedings,  it  is  not  res  judicata  in  its  cause  of 
action  sense  upon  which  the  appellant  can  rely. 
Issue  estoppel  is  what  she  must  stand  on  and,  as 
a  principle,  it  is  nothing  new  either  in  this  Court 
or  in  the  Courts  of  sister  jurisdictions  like  the 
United  Kingdom,  Australia  and  the  United 
States:  see  Carl  Zeiss  Stiftung  v.  Rayner  and 


(iv)  a  un  fonctionnaire  ou  prepose  de  la  corpora- 
tion pour  lui  permettre  ou  lui  faciliter  Tachat 
d'une  automobile  dont  il  se  servira  dans  raccom- 
plissement  des  fonctions  de  sa  charge  ou  de  son 
emploi, 

et  que  des  arrangements  de  bonne  foi  n'aient  ete 
conclus,  lorsque  le  pret  a  ete  consenti  en  vue  de 
son  remboursement  dans  un  delai  raisonnable,  ou 

b)  le  pret  n'ait  ete"  rembourse  dans  1'annee  a  comp- 
ter de  la  fin  de  Tannee  deposition  de  la  corpora- 
tion au  cours  de  laquelle  il  avait  ete  consenti  et 
qu'il  ne  soit  etabli  par  les  evenements  subsequents 

ou  d 'autre  facon  que  le  remboursement  n'a  pas  ete 
fait  comme  partie  dune  serie  de  prets  et  de 
rcmboursements. 

L'appelante  avait  conteste  la  nouvelte  cessa- 
tion de  son  impot  pour  le  motif  quelle  n 'avait 
pas  obtenu  le  pavilion  de  bains  a  titre  d'action- 
naire,  mais  a  titre  de  bailleur,  quelle  etait  reelle- 
ment  debitrice  envers  Transworld  pour  le  coth 
de  ce  pavilion  et  que  s'il  y  avait  eu  quelque 
benefice,  celui-ci  avait  ete  rec^u  a  ^expiration 
d'un  bail  en  1968.  Aucune  de  ces  pretentions  ne 
fut  prouvee  comme  fondee  et  Favocat  de  Tappe- 
lante  nous  dit  qu'on  peut  prendre  pour  acquis 
que  Mmc  Angle  ne  s'attend  pas  a  devoir  payer 
pour  le  pavilion  de  bains.  Meme  si  sa  tentative 
d 'evasion  fiscale  au  mo  yen  d'un  pten  de  location 
fut  exposee  au  grand  jour  comme  etant  um 
simulation,  cela  ne  rend  pas  sans  fondement  ia 
pretention  quelle  avance  en  1'esp^ce  presente, 
C'est  le  Ministre  et  non  Mmt  Ang-e  qui  adopte 
une  position  incompatible  a  la  lumiere  de  ce  qui 
a  ete  decide  dans  ]'appel  interjete  en  matiere 
d 'impot. 

L'appelante  et  le  Ministre  se  trouvent  a  avoir 
ete  parties  tant  a  1'appel  en  matiere  d'impct 
qu'aux  procedures  en  Tespcce,  dans  lesquelles 
l'appelante  a  etc  plongee  par  le  Ministre  au 
moyen  d'un  bref  de  saisie  «extent»?  bien  qu'e^- 
les  aient  pris  naissance  dans  une  reclamation 
d 'impot  contre  une  tierce  personne,  A  cause  de 
la  difference  qui  existe  entre  les  deux  instances, 
ce  n'est  pas  la  chose  jugee  dans  2e  sens  d'une 
identite  de  causes  d'action  (cause  of  action 
sense)  que  l'appelante  peut  invoquer  ic:'.  C'est 
sur  V issue  estoppel  qu'elle  doit  s'appiyer  et,  en 
tant  que  principe,  celui-ci  n'est  quelque  chose 
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Keeler  Ltd,  (No.  2)]4\  Thoday  v.  Thoday ]S;  Blair 
v,  Curran]€;  Note,  Collateral  Estoppel  by  Judg- 
ment, (1  952),  52  Col.  L.  Rev.  647. 


There  is  no  mystery  as  to  what  was  decided  in 
the  tax  appeal,  Angle  v.  Minister  of  National 
Revenue,  supra.  An  alleged  lease  to  Transworld 
of  the  appelant^  residential  property  (including 
the  pool  house)  and  an  associated  loan  arrange- 
ment relating  to  a  release  by  Transworld  of  its 
interest  in  the  pool  house  for  the  sum  of  approx- 
imately $50,000  were  both  held  to  be  ineffec- 
tive. The  associated  loan  was  a  circular  arrange- 
ment which  resulted  in  Transworld  paying  off 
the  loan  to  itself;  and  for  good  measure  Shep- 
pard  J.  held  that  there  could  be  no  obligation  of 
the  appellant  to  pay  the  $50;000  because  it  was 
conditional  upon  the  surrender  by  Transworld 
of  its  rights  in  the  pool  house  and  it  had  none 
because  title  had  already  vested  in  the  appellant 
as  owner  of  the  freehold,  Thus,  it  was  that  the 
value  of  the  pool  house  was  taxable  as  a  "bene- 
fit" under  s.  8(1  )(c). 


On  what  basis  then  does  the  Minister  contend 
that  there  is  a  debt  owing  to  Transworld  by  the 
appellant  for  the  pool  house  in  the  sum  of 
$34,612.33?  This  sum  represents  the  balance 
after  a  credit  of  $15,000  allowed  against  the 
total  cost  as  being  the  value  of  certain  shares  in 
another  company  transferred  by  the  appellant  to 
Transworld.  However,  the  appellant,  in  the 
same  tax  appeal  in  which  the  value  of  the  pool 
house  was  assessed  against  her  as  a  benefit,  was 
also  charged  with  a  profit  of  $12,750  on  the 
transfer  of  the  shares.  Transworld's  balance 
sheet  as  of  January  31,  1969  shows  $34,612.33 
as  due  from  the  appellant,  with  a  note  that  "[it] 

14  [1967]  1  AC.  853. 

15  (1964]  P.  181. 
0939),  62  CL.R  464. 


de  nouveau  ni  en  cette  Cour  ni  dans  les  cours  de 
ressorts  apparentes  avec  le  not  re  eomme  3e 
Royaume  Uni,  TAustralie  et  les  Etats-Unisr  voir 
Carl- Zeiss  Stiftung  v.  Rayner  and  Keeler  Ltd, 
(no.  2)i:;  Thoday  v.  Thoday]5y  a  la  p.  197;  Blair 
v.  Curran^;  Note,  Collateral  Estoppel  by  Judg- 
ment, (1952),  52  CoL  L.  Rev.  647. 

Ce  qui  a  ete  decide  dans  Tappel  en  matiere 
d'impot.  Angle  c.  Ministre  du  Revenu  national, 
preeite,  n'est  pas  un  mystere.  Un  bail  qu'on 
aurait  consenti  a  Transworld  sur  la  propriete 
residentielle  de  Tappelante  (pavilion  de  bains 
compris)  et.  a  cet  egard,  un  pret  relatif  a  un 
abandon  par  Transworld  de  ses  droits  dans  le 
pavilion  contre  une  somme  d'environ  $50,000, 
ont  tous  deux  ete  declares  inefficaces.  Le  pret 
relie  a  la  location  etait  une  operation  en  circuit 
ferine  dont  le  resultat  etait  que  Transworld  rem- 
boursait  le  pret  a  elle-meme;  et  par  souci 
d'abondance  M.  le  Juge  Sheppard  a  statue  qu'il 
ne  pouvait  y  avoir  d'obligation  de  Tappelante  de 
payer  Jes  50,000  dollars  s  etant  donne  que  cette 
obligation  etait  subordonnee  a  la  cession  par 
Transworld  de  ses  droits  dans  le  pavilion  et  que 
transworld  n'en  avait  pas  parce  que  le  droit  de 
propriete  afferent  au  pavilion  se  trouvait  deja 
(|evo!u  a  Pappelante  en  sa  qualite  de  proprietaire 
<|e  la  tenure  libre  Ainsi,  la  valeur  du  pavilion  de 
bains  a  ete  declaree  imposable  a  titre  de  «bene- 
fice»  en  vertu  de  Pal.  c)  du  par.  (1)  de  Tart.  8. 

Sur  quoi  le  Ministre  se  fonde-t-il  alors  pour 
pretendre  qu'une  dette  de  $34,61233  est  due 
par  Fappelante  a  Transworld  pour  le  pavilion  de 
bains?  Cette  somme  represente  le  solde  du  cout 
total  apres  deduction  d'un  credit  de  $15,000 
autorise  comme  valeur  d'un  certain  nombre 
d*actions  d'une  autre  compagnie,  transferees  par 
I'appelante  a  Transworld.  Cependant,  Tappe- 
lante,  qui  dans  Tappel  en  matiere  d'impot  s'est 
vue  cotisee  comme  beneficiaire  pour  la  valeur 
du  pavilion  de  bains,  s'est  aussi  dans  la  meme 
instance  vue  cotisee  pour  un  profit  de  $12,750 
sur  le  transfert  de  ces  actions.  Le  bilan  de 
Transworld  au  31  janvier  1969  indique  qu'un 
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represents  a  forced  debit  balance  by  the  Van- 
couver District  Taxation  Office,  by  it  escrowing 
cash  on  sale  of  [appellant's]  house  -  .  Not- 
withstanding Sheppard  J,'s  characterization  of 
the  value  of  the  pool  house  on  the  tax  appeal  as 
a  s.  8(1  )(c)  benefit,  the  Minister  now  says  that 
he  can  still  urge  the  $34,612.33  to  be  a  debt 
because  (1)  the  appellant  admitted  it  to  be  a 
debt  on  her  examination  for  discovery  in  the  tax 
appeal  proceedings;  and  (2)  it  is  still  owing  as 
between  TransworJd  and  the  appellant;  and  (3), 

in  any  event  the  value  of  the  pool  house  can  be 
at  the  same  time  both  a  benefit  and  a  debt  or  a 
'  loan. 


Appellant's  assertion  on  her  examination  for 
discovery  that  the  cost  of  construction  of  the 
pool  house  was  a  debt  owing  by  her  to  Tran- 
sworld  was  part  of  her  case  against  the  Minis- 
ter's reassessment  which  was  based  by  him  on 
s.  8(I)(c).  Sheppard  J,  rejected  this  construction 
of  the  pool  house  transaction  and  affirmed?  the 
Minister's  position.  For  the  Minister  no\|  to 
insist  on  the  existence  and  validity  of  the  |ebt? 
as  if  the  assertion  on  discovery  was  a  disembod- 
ied proposition,  is  unacceptable  reprobation  and 
approbation.  Nor  is  his  position  any  better  in 
alleging  that  there  is  an  outstanding  debt  as 
between  the  appellant  and  Transworld  and  that 
he  is  entitled  to  act  on  that  fact  in  the  writ  of 
extent  proceedings  despite  the  determination 
made  by  Sheppard  J.  in  the  tax  appeal.  I  pro- 
pose to  deal  with  this  contention  in  the  light  of 
the  authorities  and  of  principle  in  respect  of 
issue  estoppel. 


The  Minister's  position  in  law  is  founded  on 
res  judicata  in  its  traditional  cause  of  action 
sense.  In  tax  matters,  this  was  a  position  which 
rejected  res  judicata  as  an  answer  to  tax  liability 


montant  de  $34,612.33  est  du  par  Tappelante,  et 
il  s*y  trojve  une  note  que  [TRADUCTION]  «[ceci] 
represente  un  solde  debiteur  force  de  la  part  du 
bureau  de  district  de  Pimpot  de  Vancouver,  qui 
a  entierce  le  complant  provenant  de  la  vente  de 
la  maison  [de  l'appelante]  .  .  .».  MaJgre  que  M, 
le  Juge  Sheppard  ait  considere  que  la  v;-leu::  du 
pavilion  de  bains  dans  l'appel  en  matieire  d'irn- 
pot  etait  un  benefice  selon  I'aL  c)  du  par.  (1)  de 
Tart.  8>  le  Ministre  dit  maintenant  qu'il  pent 
tqujours  pretendre  que  3a  somme  de  $34,612.33 
est  une  dette  parce  que  (1)  Fappelante  a  reconnu 

qu'il  s'agissait  d'une  dette  lors  de  son  interroga- 
toire  prealabie  dans  I'appel  en  matiere  d'impot; 
et  (2)  que  la  somme  est  tou jours  due  pour  ce  qui 
concerne  l'appelante  et  Transworld;  et  (3)  que, 
de  toute  facon,  la  valeur  du  pavilion  de  bains 
peut  etre  en  me  me  temps  un  benefice  et  une 
dette  ou  un  emprunt. 

L'assertion  de  l'appelante  lors  de  son  jnterro- 
gatoire  prealabie,  selon  laquelle  le  cout  de  cons- 
trutction  du  pavilion  de  bains  etait  une  dette  due 
par  elle  a  Transworld,  etait  un  element  de  la 
cause  qu'elle  soutenait  contre  la  nouvelle  cotisa- 
tion  du  Ministre  fondee  sur  l'a!.  c)  ou  p^r.  (1)  de 
J'arL  8,  M.  le  Juge  Sheppard  a  rejete  cette 
interpretation  de  ^'operation  relative  au  pavilion 
et  il  a  confirme  la  position  sout^nue  par  le 
Ministre.  Le  fait,  poor  le  Ministre,  d'insiste: 
maintenant  sur  l'existencc  et  la  validite  de  la 
dette,  comme  si  l'assertion  faite  lors  de  i'interro- 
gatoire  au  prealabie  etait  une  affirmation  desin- 
carnee,  constitue  une  reprobation  et  une  appro- 
bation inacceptables-  Sa  position  n'est  pas  plus 
defendable  lorsqu'il  allegue  qu'il  existe  une 
dette  echue  pour  ce  qui  concerne  rappelante  ei 
Transworld  et  qu'il  a  le  droit  de  se  fonder  sur  ce 
fait-la  pour  obtenir  delivrance  du  bref  de  sa^sie 
«extent»  nonobstant  la  decision  rendue  par  M. 
le  Juge  Sheppard  dans  Fappel  interjete  en 
matiere  d'impot.  J'entends  traiter  de  cette  pre- 
tention a  la  lumiere  des  precedents  et  des  princi- 
pes  relatifs  a  V issue  estoppel. 

La  position  du  Ministre  en,  droit  est  fondee 
sur  la  chose  jugee  dans  son  sens  traditionnel 
d'identite  de  causes  d 'action.  En  matiere  fiscale, 
il  s'agit  d'une  position  qui  a  rejete  le  moyen  de 
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for  a  particular  year  although  the  taxpayer  had 
successfully  challenged  liability  on  the  same 
ground  in  a  previous  year;  see  Caffoor  v. 
Income  Tax  Commissioner^1 .  Long  before  this 
case,  the  High  Court  of  Australia  had  recog- 
nized that  there  may  be  issue  estoppel  where  res 
judicata  in  its  cause  of  action  or  subject  matter 
sense  would  not  be  open:  see  Hoysted  (or  Hoy- 
stead)  v.  Commissioner  of  Taxation** .  Both  the 
majority  and  dissenting  opinions  appreciated  the 
distinction,  and  the  reversal  of  the  majority 
judgment  by  the  Privy  Council  did  not  disavow 
it:  see  [1926]  A.C.  155.  Indeed,  the  Judicial 
Committee  expressly  approved  the  dissenting 
reasons  of  Higgins  J.  who  had  held  that  the  tax 
commissioners  were  estopped  by  reason  of  a 
previous  judgment  of  the  High  Court  of  Aus- 
tralia between  the  same  parties  relating  to  an 
earlier  assessment,  a  judgment  which,  the  Privy 
Council  said  (at  p,  171)  ''was  not  merely  inci- 
dental or  collateral  to  the  question  [in  issue,  but] 
was  fundamental  to  it".  However,  the  Privy 
Council,  at  about  the  same  time,  but  constituted 
differently  as  to  the  entire  Board,  took  the  res 
judicata  subject  matter  approach  in  Broken  Hill 
Proprietary  Co,  Ltd.  v\  Broken  Hill  Municipal 
Council19 1  and  it  was  this  case,  and  a  later  one  in 
the  House  of  Lords,  Society  of  Medical  Officers 
of  Health  v.  Hope2\  that  the  Privy  Council 
followed  in  Caffoor. 


chose  jugee  comme  moyen  de  defense  a  ren- 
contre d'une  cotisation  fiscale  pour  une  annee 
particuliere  bien  que  le  contribuable  eut  con- 
tested la  cotisation  d'une  annee  precedence  avec 
succes  en  se  fondant  sur  des  raisons  identiques: 
voir  Caffoor  v\  Income  Tax  Commissioned7. 
Longtemps  avant  cet  arret,  la  Haute  Cour 
d'Australie  avait  reconnu  qu'il  peut  y  avoir  issue 
estoppel  lorsqu'il  n'y  a  pas  ouverture  a  la  chose 
jugee  dans  son  sens  d'identite  de  causes  d 'ac- 
tion ou  d'objets;  voir  Hoysted  (ou  Hoystead)  v, 
Commissioner  of  Taxation18.  Les  opinions 
majoritaire  et  dissidente  avaient  toutes  deux 
reconnu  la  distinction,  et  le  Conseil  prive,  en 
infirmant  le  jugement  de  la  majorite,  ne  Ta  pas 
desavouee:  voir  [1926]  A.C  155,  En  effet,  ie 
Comite  judiciaire  a  expressement  approuve  les 
motifs  dissidents  du  Juge  Higgins  qui  avait 
decide  que  les  commissaires  a  la  taxation  etaient 
non  recevables  en  raison  d'un  jugement  ante- 
rieur  de  la  Haute  Cour  d'Australie  entre  les 
memes  parties  relatif  a  une  cotisation  ante- 
rieure,  un  jugement  qui,  selon  le  Conseil  prive  (a 
la  p.  171)  [traduction]  «n'etait  pas  simple- 
ment  incident  ou  annexe  a  la  question  en  litige, 
rgais  lui  etait  fondamentah»  Cependant,  le  Con- 
seil prive,  vers  la  meme  epoque,  mais  constitue 
cSfferemment  quant  au  Comite  dans  son  ensem- 
ble, a  adopte  Tapproche  de  la  chose  jugee  dans 
son  sens  d'identite  d*objets  dans  r arret  Broken 
Hill  Proprietary  Co.  Ltd.  v.  Broken  Hill  Munic- 
ipal Council]9\  et  c'est  cette  decision,  et  une 
decision  subsequente  de  la  Chambre  des  Lords, 
Society  of  Medical  Officers  of  Healt  v.  Hope20, 
que  le  Conseil  prive  a  suivie  dans  Farret 
Caffoor. 


It  acknowledged  that  the  Hoystead  case  was 
not  consistent  with  the  authorities  relied  on  in 
Caffoor  and  explained  it  as  not  having  been 
argued  on  the  principle  of  the  Broken  Hill  case, 
namely,  that  the  determination  of  an  assessment 
for  one  year  could  not  set  up  an  estoppel  upon 
an  assessment  for  another  year.  Rather,  said 

n  [1961]  A.C.  584. 
,B<1921)T29  C.L.R.537. 
^  [1926]  A  C.  94 
20  [19601  A.C.  551. 


11  a  reconnu  que  I'arret  Hoystead  n:ctait  pas 
conforme  aux  precedents  retenus  dans  Caffoor 
et  il  a  donne  comme  explication  qn'on  n'avait 
pas  plaide  1 'affaire  Hoystead  sur  le  principe  de 
I'arret  Broken  HilL  a  savoir,  que  la  decision 
rendue  a  Tegard  d'une  cotisation  pour  une  annee 
quelconque  ne  peut  pas  constituer  une  fin  de 

17  [1961]  A.C.  584. 
:H  (1921),  29  C.L.R.  537. 
■■:  1 1926]  A.C.  94. 
10  [I960]  A.C.  55 1, 
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Lord  RadcJiffe,  referring  in  Caffoor  at  p.  60  1 ,  to 
the  Hoy  stead  case: 


.  r  .the  attention  of  the  Board  was  wholly  occupied 
with  a  discussion  of  what  is  quite  a  different  issue  in 
connection  with  estoppel,  whether  there  can  in  law  be 
estoppel  per  rem  judicatam  in  respect  of  an  issue  of 
law  which,  though  fundamental  to  the  issue,  has  been 
conceded  and  not  argued  in  an  earlier  proceeding, 


Assuming,  as  is  indicated  in  Caffoor,  that  the 
principles  applied  in  the  tax  assessment  cases 
"form  a  somewhat  anomalous  branch  of  the 
general  law  of  estoppel  per  rem  judicatam  and 
are  not  easily  derived  from  or  transferred  to 
other  branches  of  litigation  in  which  such  estop- 
pels  have  to  be  considered"  (see  [1961]  A.C.  at 
pp.  599-600),  the  present  case  does  not  involve 
successive  tax  assessments  against  the  appellant 
and  hence  cannot  rest  on  the  indicated  anomaly. 
Moreover,  so  far  as  English  cases  arc  con- 
cerned, it  seems  to  me  that  what  was  said  on 
issue  estoppel  in  Carl  Zeiss  St  iff  ling  v.  Rqyner 
and  Keeler  Ltd.  ,(No.  2)2U  makes  it  unlike]>£that 

00 

any  anomalous  rule,  such  as  that  upon  v|hich 
Caffoor  appeared  to  be  based,  retains  any<§ sur- 
vival value.  At  any  rate,  1  would  reject  the 
,  introduction  of  such  an  anomaly  into  the  law  of 
Canada. 


I  cannot  fail  to  note  that  none  of  the  Law 
Lords  in  the  Carl  Zeiss  case  examined  either 
Caffoor  or  Broken  Hill  and  only  Lord  Reid 
mentioned  Hoystead  and  then  only  on  the  ques- 
tion whether  issue  estoppel  applies  equally  to  a 
point  of  assumption  or  admission  as  to  a  point 
fully  litigated.  In  the  present  case,  there  was  full 
litigation,  to  finality,  of  the  issue  and  characteri- 
zation of  the  value  of  the  pool  house,  and  hence 
the  doubtful  point  in  issue  estoppel  arising  from 
what  was  said  in  the  Hoystead  case  does  not 
arise  here. 


"  [1967]  1  A,C.853. 


non-recevoir  a  J'encontre  d'une  cotisation  pour 
une  autre  annee.  Plutot,  selon  Lord  Radciiffe, 
qui,  a  la  p.  601  de  Parrel  Caffoor,  se  referait  a 
Laffaire  Hoystead: 

[traduction]  .  ,  ,  Fattention  du  Comite  s'etait  porlee 
entierement  sur  i  ex  a  men  de  ce  qui  est  une  question 
bien  differente  relativement  a  la  fin  de  non-recevoir 
(estoppel),  celle  de  savoir  si  en  droit  il  peut  y  avoir 
estoppel  per  rem  judicatam  quant  a  une  question  de 
droit  qui.  bien  que  fond  amen  tale  a  la  question  en 
Jitige,  a  ete  concedee  et  non  debattue  dans  une  proce- 
dure anterieure. 

Supposant,  tel  qu'indique  dans  Caffoor,  que  les 
principes  appliques  aux  affaires  de  cotisation 
d'impot  [traduction]  ^constituent  un  secteur 
quelque  peu  anormal  du  droit  general  relatif  a 
Vestoppel  per  rem  judicatam,  et  ne  peuvent  faci- 
lement  tirer  origine  des  autres  secleurs  du  con- 
tentieux  dans  lesquels  on  doit  tenir  compte  de 
semblables  estoppels,  ou  y  etre  transposes^ 
(voir  [1961]  A+C,  aux  pp.  599-600),  Tespece 
presente  ne  met  pas  en  cause  des  cessations 
d'impot  successives  contre  Pappelante  et  par 
consequent  ne  peut  reposer  sur  l'anomalie  dont 
il  est  question.  De  plus,  dam*  la  mesure  cv  la 
jurisprudence  anglai.se  est  concernee,  i3  me 
semble  que  ce  qui  a  ete  dit  sur  I  "issue  estoppel 
dans  F arret  Carl  Zeiss  Stiftung  v.  Rayner  and 
Keeler  Ltd.  (n6  2)2\  rend  improbable  qu'une 
regie  anormale  quelconque,  comme  celle  sur 
laquelle  Parret  Caffoor  a  semble  etre  fonde, 
puisse  garder  quelque  valeur  a  I'avenir,  De  toute 
fagon,  je  rejetterais  1 'introduction  de  semblable 
anomaiie  dans  le  droit  canadien. 

Jc  ne  puis  nVempecher  d 'observer  qu'aucun 
des  membres  juristes  de  la  Chambre  des  lords 
dans  1'affaire  Carl  Zeiss  tTa  pns  en  considera- 
tion soit  Caffoor  soit  Broken  Hill,  et  que  seu) 
Lord  Reid  a  mentionne  Hoystead  et  Ja  seule- 
merit  sur  le  point  de  savoir  si  tissue  estoppel 
s'applique  autant  a  un  point  postuJe  ou  concede 
qusa  un  point  qui  a  ete  debattu  a  fond.  En 
respece  presente,  il  y  avail  eu  debat  complet, 
jusqu'a  decision  finale,  sur  la  question  en  Htige, 
et  qualification  de  la  valeur  du  pavilion  de  bains, 
et,  par  consequent,  le  point  douteux  qui  decoule 
de  ce  qui  a  ete  dit  dans  Parret  Hoystead  en 
matiere  d'issue  estoppel  ne  surgit  pas  ici. 

21  [1967]  1  A.C.853. 
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The  basis  of  issue  estoppel  as  well  as  a  cause 
of  action  estoppel  has  been  variously  explained; 
for  example,  that  it  is  "founded  on  consider- 
ations of  justice  and  good  sense M  (see  New 
Brunswick  Railway  Co.  v,  British  and  French 
Trust  Corp.  Ltd.22,  at  p.  19);  that  it  is  "founded 
upon  the  twin  principles  so  frequently 
expressed  in  Latin  that  there  shoujd  be  an  end 
to  litigation  and  justice  demands  that  the  same 
party  shall  not  be  harassed  twice  for  the  same 
cause"  (Carl  Zeiss  case,  per  Lord  Upjohm  at  p, 
946,  per  Lord  Guest  at  p.  933);  that  is  founded 
on  ltthe  general  interest  of  the  community  in  the 
termination  of  disputes,  and  in  the  finality  and 
conclusiveness  of  judicial  decisions;  and  .  .  .  the 
right  of  the  individual  to  be  protected  from 
vexatious  multiplication  of  suits  and  prosecu- 
tions .  .  .  "  (Spencer-Bower  and  Turner,  Res 
Judicata,  (2nd  ed,  1969),  p.  10).  Although,  as 
Lord  Reid  said  in  the  Carl  Zeiss  case,  at  p*  913, 
"issue  estoppel  may  be  a  comparatively  new 
phrase"  (and  is  also  known,  especially  in  Ameri- 
can decisions  and  writings,  as  collateral  estoppel 
or  issue  preclusion),  as  a  principle  it  goes  back 
almost  two  hundred  years  in  English  case  law  to 
the  Duchess  of  Kingston's  Case23.  It  has  been 
recognized  as  well  in  Canadian  case  law  as  the 
following  statement  by  Middleton  J. A.  in  Mcin- 
tosh v.  Parent14,  at  p.  555,  attests: 


When  a  question  is  litigated  the  judgment  of  the 
Court  is  a  final  determination  between  the  parties  and 
their  privies.  Any  right,  question  or  fact  distinctly  put 
in  issue  and  directly  determined  by  a  court  of  com- 
petent jurisdiction  as  a  ground  of  recovery  or  as  an 
answer  to  a  claim  set  up  cannot  be  retried  in  a 
subsequent  suit  between  the  same  parties  or  their 
privies  though  for  a  different  cause  of  action.  The 

22  [1939]  A.C.  1. 

2i  (1776),  20  St.Tr,  355. 

54  (1924),  55  O.L.R.  552. 


Le  fondement  de  I'issue  estoppel  aussi  bien 
que  du  cause  of  action  estoppel  a  recu  diverses 
explications;  par  exemple.  qu'il  est  [TRADUC- 
TION]  «fonde  sur  des  considerations  de  justice 
et  de  bon  sens»  (voir  New  Brunswick  Railway 
Co.  v.  British  and  French  Trust  Corp.  Ltd22.,  a 
lap.  19);  qu'il  est  [TRADUCTION]  «fonde  sur  les 
principes  jumeaux  si  frequemment  cxprimes  en 
latin  selon  lesquels  tout  Jitige  doit  avoir  une  fin 
et  la  justice  exige  que  la  meme  partie  ne  soit  pas 
harassee  deux  fois  pour  la  meme  cause»  (affaire 
Carl  Zeiss,  d'apres  Lord  Upjohn,  p.  946,  d'aprcs 
Lord  Guest,  p,  93  3);  qu'il  est  fondc  sur  [TRA- 
DUCTION] «rinteret  general  de  la  collectivite  a 
ce  que  les  differends  prennent  fin,  et  a  ce  que 
les  decisions  judiciaires  aienl  un  caractere  final 
et  concluant.  et  .  ,  .  sur  le  droit  de  Tindividu  a 
etre  protege  d'une  multiplicity  vexatoire  de 
demandes  et  de  poursuites  .  .  .  »  (Spencer- 
Bower  et  Turner,  Res  Judicata,  (2*m*  ed.  1969), 
p.  10).  Bien  que,  comme  1c  disait  Lord  Reid 
dans  1'arret  Carl  Zeiss,  a  la  p.  913,  [TRADUC- 
TION] « issue  estoppel  puisse  etre  une  expression 
relativement  nouvelle»  (et  soit  aussi  connue,  en 
p^rticulier  dans  les  decisions  et  auteurs  amen- 
e&ins,  sous  le  nom  de  collateral  estoppel*  (fin  de 
non-rccevoir  annexe)  ou  encore  de  « issue  pre- 
dusion»  (empechement  a  question)),  en  tant  que 
j&incipe  Vissue  estoppel  remonte  a  presque  deux 
cents  ans  en  arriere  dans  le  droit  jurisprudentieJ 
anglais,  jusqu'a  1'arret  Duchess  of  Kingston's23 . 
11  a  ete  egalement  rcconnu  dans  le  droit  juris- 
prudentiel  canadien,  comme  le  demontre 
Tenonce  suivant  du  Juge  d'appel  Middleton  dans 
1'arret  Mcintosh  v.  Parent24,  a  la  p.  555: 

[TRADUCTION]  Lorsqu'une  question  est  soumise  h 
un  tribunal  le  jugement  de  la  cour  devient  une  deci- 
sion finale  entre  les  parties  et  leurs  ay  ants  droit.  Les 
droits,  questions  ou  faits  distinctement  mis  en  cause 
et  directement  regies  par  un  tribunal  competent 
comme  motifs  de  recouvrement  ou  comme  reponses  a 
une  pretention  qu'on  met  de  levant,  ne  peuvcnf  etre 
juges  dc  nouveau  dans  une  poursuite  subsequente 

33  [19391  A.C.  1. 
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right,  question  or  fact  once  determined  must  as  be- 
tween them  be  taken  to  be  conclusively  established 
so  lon^  as  the  judgment  remains.  .  . 


Issue  estoppel  has  been  recognized  in  this 
country  and  in  this  Court  in  criminal  cases  (see, 
for  example,  Wright,  McDermott  and  Feeley  v\ 
The  Queen25,  and  it  is  no  less  applicable  in  civil 
matters.  Nor  is  the  application  of  that  principle 
in  any  way  affected  because  it  is  directed 
against  a  Minister  of  the  Crown:  see  Fonsecu  v. 
Attorney  General  of  Canada26,  at  p.  619.  I  see 
no  reason  to  introduce  any  anomalies  or  excep- 
tions to  its  general  application  if  the  facts  call 
for  it.  The  remaining  question  here  then  is 
whether  the  facts  as  between  the  appellant  and 
the  Minister  bring  issue  estoppel  into  play. 

The  Minister's  contention  that  the  pool  house 
transaction  can  be  both  a  benefit  and  a  loan  or 
debt  at  the  same  time  ignores  the  basis  upon 
which  he  sought  and  succeeded  in  his  reassess- 
ment of  the  appellant.  There  are  two  refated 
points  here  which  call  for  comment.  Firsts,  the 
Minister  founded  his  claim  against  the  applllant 
upon  s+  8(1  )(c)  and  not  upon  s.  8(1  )(a)  or  |b)  or 
s.  8(2).  Any  question  of  a  loan,  arising  from  the 
arrangements  for  a  bank  credit  to  Trans  world 
which  was  ultimately  repaid  by  a  Transworld 
cheque  (leaving  Transworld  and  the  appellant 
where  they  were  before),  was  negated  by  Shep- 
pard  J.  as  having  been  dependent  upon  a  lease 
which  was  ineffective  to  support  it.  A  device 
which  failed  as  a  defence  to  a  reassessment,  and 
so  determined  by  a  final  judicial  decision, 
cannot,  in  my  view,  be  later  reactivated  as  be- 
tween the  same  parties  to  provide  a  different 
basis  upon  which  to  attempt  to  capture  the  same 
sum  twice.  There  were,  arguably,  "funds  or 
property"  within  s.  8(1  )(b)  or  l,a  benefit  or 
advantage"  within  s.  8(1  )(c)  conferred  upon  the 
appellant  by  Transworld,  and  the  Minister  chose 
to  make  his  case  under  s.  8(l)(c).  The  logic  of 
his  present  position  would  equally  warrant  him 


entre  les  memes  parties  ou  leurs  ayants  droit,  me  me 
si  la  cause  d 'action  est  differente.  Le  droit,  la  ques- 
tion ou  le  fait,  une  fois  qu'on  a  statue  a  son  egard, 
doit  etre  considere  entre  les  parties  comme  etabli  tie 
facon  concluante  aussi  longtemps  que  le  jugement 
demeure  .  .  . 

L  'issue  estoppel  a  ete  reconnu  en  ce  pays  et 
en  cette  Cour  dans  les  affaires  criminelHes  (voir, 
par  exemple,  Wright,  McDermott  ei  Feely  c.  La 
Reine25  ),  et  ne  s  "applique  pas  mo  ins  en  matiere 
civile,  L'application  de  ce  principe  n1est  pas  non 
plus  atteinte  parce  qu'il  est  invoque  a  Fencoritre 
d'un  ministre  de  la  Couronne:  voir  Fonseca  c, 
Procureur  general  du  Canada2**,  a  !a  p.  6l9+  Je 
ne  vois  aucune  raison  d*introduire  des  anoma- 
lies ou  des  exceptions  a  son  application  generals 
si  les  faits  permettent  de  Tinvoquer.  Ici,  la  ques- 
tion qui  reste  a  decider  est  de  savoir  si  les  faits 
tels  qu'ils  existent  entre  Fappelante  et  le  Minis- 
tre font  entrer  en  jeu  Vissue  estoppel. 

La  pretention  du  Ministre  que  la  transaction 
relative  au  pavilion  de  bains  peut  gtre  a  la  fois 
un  benefice  et  an  emprunt  ou  une  dette  en 
meme  temps  ne  tient  pas  compte  du  fcndement 
sur  lequel  il  a  voulu  et  obtenu  la  nouvelle  cessa- 
tion qu'it  recherchait  a  F egard  de  Fappelante.  II 
y  a  ici  deux  points  relies  qui  appellem  des 
commentaires*  D'aborri,  le  Ministre  a  fonde  sa 
reclamation  contre  Fappelante  sur  FaL  c)  du  par, 
(I)  de  Fart.  8  et  non  pas  sur  les  ai.  a)  ou  b)  du 
par.  (I)  on  sur  le  par.  (2),  meme  article.  Toute 
evocation  dTun  pret,  resultant  des  dispositions 
prises  pour  que  la  banque  emette  en  ffaveur  de 
Transworld  un  credit  qui  en  de*mit:ve  a  ete 
rembourse  par  un  cheque  de  Transworld  (lais- 
sant  Transworld  ct  Fappelante  dans  I  si  situation 
oil  elles  etaient  auparavant),  a  ete  repoussee  par 
M,  le  Juge  Sheppard  comme  subordonnee  a  leu 
bail  qui  ne  pouvait  efficacement  lui  servir  de 
fondement.  Un  expedient  qui  a  faiHi  comme 
moyen  de  defense  a  j'encontre  d'um  nouvelle 
cotisation,  et  qui  est  done  regie  par  une  decision 
judiciaire  finale,  ne  peut,  a  mon  avis,  stre  par  3a 
suite  reactive  entre  les  memes  parties  de  facon  a 
fournir  une  base  differente  sur  laquelle  tender  de 
capturer  la  meme  somme  une  seconds  fois.  On 


»  [1963JS.C.R.539. 
2*  (I  889),  17  S  C  R.  612. 


«  [1963]  R.C.S.  539. 
2ft  (1389),  17  R,C.S.612. 
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in  claiming  that  a  debt  exists  under  s.  8(1  )(b) 
which  could  be  the  subject  of  a  writ  of  extent,  If 
the  Minister  had  succeeded  in  making  his  case 
in  the  tax  appeal  under  s,  8(2),  it  would  have 
been  on  the  basis  that  there  had  been  a  loan 
which  did  not  come  within  any  of  the  excep- 
tions to  taxability.  That,  however,  was  not  how 
the  Minister  chose  to  characterize  the  value  of 
the  pool  house,  and,  clearly,  on  the  facts  there 
was  no  basis  for  contending  that  there  had  been 
a  loan,  giving  rise  in  that  aspect  to  a  debt. 


Even  on  the  assumption  that  as  between 
Transworld  and  the  appellant  a  debt  had  arisen 
at  the  time,  I  do  not  think  that  the  Minister  can 
urge  this  against  the  appellant  in  the  present 

case-  There  are  two  affidavits  in  the  record  of 
this  case,  by  a  chartered  accountant  and  by  a 
solicitor  respectively,  which  state  and  explain 
why  the  sum  of  $34,61233  was  written  off  as 
an  indebtedness  as  of  January  31 ,  1970.  It  is 
immaterial  whether  these  affidavits,  upon  which 
there  was  no  cross-examination,  be  taken  at 
face  value.  At  worst,  they  underline  the  position 
taken  by  the  Minister  against  the  appellant  in 
the  tax  appeal.  Where  issue  estoppel  is  con- 
cerned I  do  not  think  that  there  is  any  warrant 
for  invoking  a  jus  terlii.  Moreover,  to  do  so  in 
the  present  case  would  be  to  rely,  in  another 
form,  on  the  same  rejected  view  of  the  transac- 
tion that  the  Minister  has  asserted  with  respect 
to  the  appellant's  admission  on  her  examination 
for  discovery  in  the  tax  appeal.  The  matter  in 
issue  is  one  between  parties  or  their  privies,  and 
here  this  means  only  the  Minister  and  the 
appellant. 


potivait  alleguer  qu'il  y  avait  eu  attribution  a 
Fappelante  par  Transworld  de  «fonds  ou  biens» 
selon  FaL  b)  du  par.  (1)  de  Fart,  8  ou  d*  «un 
benefice  ou  d'un  avantage»  selon  FaF  c)  du  par. 
(1)  de  Tart.  8,  et  le  Ministre  a  choisi  de  proceder 
en  vertu  de  Pal-  c).  La  logique  de  sa  position 
actuelle  Fautoriserait  egalement  a  pretendre 
qu'il  existe  en  vertu  de  Fal.  b)  du  par.  (1)  de 
Tart.  8  une  dette  qui  pourrait  faire  Fobjet  d'un 
bref  de  saisie  «extent»<  Si  le  Ministre  avait  eu 
gain  de  cause  en  proccdant  en  vertu  du  par.  (2) 
de  Tart.  8  dans  Fappel  en  matiere  d'impot,  ceia 
aurait  ete  sur  la  base  de  Fexistence  d'un  pret  qui 
n'etait  vise  par  aucune  des  exceptions  a  Fimpo- 
sition.  Cela,  cependant,  n'est  pas  la  fa^on  dont 
le  Ministre  a  choisi  de  qualifier  la  valeur  du 
pavilion  de  bains,  et,  de  toute  evidence,  d'apres 
les  faits,  il  n1y  avait  pas  de  fondement  sur  lequel 
pretendre  qu'il  y  avait  eu  un  pret,  donnant  lieu 
sous  cet  aspect  a  une  dette. 

Meme  dans  Fhypothese  que,  pour  ce  qui  con- 
cernait  Transworld  et  Fappelante,  une  dette  soit 
intervenue  a  Fepoque,  je  ne  pense  pas  que  le 
Ministre  puisse  invoquer  cela  contre  Fappelante 

e|  Fespece  presente<  II  y  a  au  dossier  de  la 
piesente  affaire  deux  declarations  sous  serment, 
sguscrites  Fune  par  un  comptable  agree  et  F au- 
tre par  un  avocat.  qui  declarant  et  cxpliquent 
pburquoi  la  somme  de  $35S612J3  a  ete  radiee 
comme  creance  a  compter  du  3]  janvier  I  970.  II 
est  sans  consequence  de  se  demander  si  ces 
declarations  sous  serment,  qui  n'ont  fait  Fobjet 
d'aucun  contre-interrogatoire,  doivent  etre 
acceptees  telles  quelles.  Au  pire,  elles  souli- 
gnent  la  position  qu'a  prise  le  Ministre  contre 
Fappelante  dans  Fappel  interjete  en  matiere 
d'impot,  Lorsque  Vissue  estoppel  est  en  cause, 
je  ne  crois  pas  que  l'on  puisse  invoquer  le  droit 
d'un  tiers.  De  plus,  le  faire  en  Fespece  equivau- 
drait  a  s'appuyer,  sous  une  autre  forme,  stir  la 
meme  conception  rejetee  dc  F operation  que  le 
Ministre  a  mise  de  Favant  relativement  a  Faveu 
fait  par  Fappelante  lors  de  Finterrogatoire  prea- 
lable  qu'elle  a  subi  dans  I'appel  interjete  en 
matiere  d'impdt.  La  question  en  litige  est  une 
question  qui  concerne  les  parties  ou  leurs  ayants 
droit,  ce  qui  veut  dire  ici  le  Ministre  et  Fappe- 
lante seulement. 
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I  would,  accordingly,  allow  the  appeal  and 
vary  the  order  of  Sheppard  J.  by  directing  that 
the  writ  of  extent  in  the  third  degree  against  the 
appellant  be  set  aside.  She  is  entitled  to  her 
costs  in  this  Court  and  also  in  the  Exchequer 
Court  in  respect  of  the  writ  of  extent  against 
her. 

Appeal  dismissed  with  costs,  Spence  and 
Laskin  JJ.  dissenting. 

Solicitor  for  the  appellant:  C,  C.  Sturrock, 
Vancouver. 

Solicitor  for  the  respondent:  TV.  D.  Mullins, 
Vancouver. 


Par  consequent,  j'accueillerais  Tappel  et 
modifierais  Tordonnance  de  M.  le  Juge  Shep- 
pard en  ordonnant  que  le  bref  de  saisie  «extent» 
au  troisieme  degre  contre  Tappelante  soit 
annule*  LVppetante  a  droit  a  ses  depens  en  cette 
Cour  et  aussi  en  Cour  de  TEchiquier  a  regard 
du  bref  de  saisie  «extent»  emis  contre  elle. 

Appel  rejete  avec  depens,  les  Juges  Spence  et 
Laskin  etant  dissidents. 

Procureur  de  t 'appelant  e:  C.  C.  Sturrock, 
Vancouver. 

Procureur     de     rintime:     N.     U.     Mull  ins, 

Vancouver, 
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